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BiOHASD  W.  Isaac  and  Wife's  Lessee  vs.  Caleb  Clabke. 

JuDe,  1844. 

where  it  appeared  that  the  defendant,  in  an  action  of  ejectment,  had  con- 
veyed bif  lands  to  R.  who  had  died  intestate,  and  that  one  of  the  jurors 
empaneled  to  try  the  cause  was  his  brother  and  heir-at-law,  the  fact 
of  the  conveyance  being  unknown  to  the  plaintiff  when  the  jury  was 
aworn,  the  Court  will  permit  the  juror  to  execute  a  deed  of  re-convey- 
ance and  release  to  the  defendant,  for  the  purpose  of  restoring  his  com- 
petency. 

A  sale  of  land  made  by  a  sheriff,  under  execution,  to  his  own  agent,  is  not 
necessarily  void  at  law.    It  is  voidable  for  fraud  in  fact. 

The  jury  alone  is  the  proper  tribunal  to  pronounce  on  the  fact  of  fraud ; 
and  the  circumstance  that  the  purchaser  is  an  agent  of  the  sheriff  will 
be  regarded  with  much  suspicion. 

A  plaintiff  in  ejectment  cannot  offer  in  evidence  a  record  of  the  proceed- 
ings upon  the  bill  of  the  defendant  in  Chancery  against  him,  which  bill 
had  been  dismissed  for  want  of  due  prosecution  upon  the  motion  of  the 
plaintiff,  for  the  purpose  of  precluding  the  defendant  from  questioning 
the  plaintiff's  title  at  law,  though  the  object  of  the  bill  was  to  vacate 
such  title. 

A  bill  dismissed  under  a  rule  for  further  proceedings,  does  not  preclude  the 
complainant  from  using  any  defence  at  law  which  he  might  otherwise 
have  used. 

Hie  general  rule  is  that  a  party  consenting  to  hold  as  lessee,  cannot  after- 
wards deny  the  title  of  his  acknowledged  landlord,  (a) 

(a)  A  tenant  cannot  dispute  his  landlord's  title,  though  he  may  show  that 
it  has  expired.    QUea  vs.  Ebsworth^  10  Md.  844.    The  principle  that  the  lessee 

1  2  a. 
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^  *  There  are  exceptionB  to  this  rule;  but  they  do  not  rest  on  the  fact 

^  that  the  acknowledgment  was  made  by  the  tenant  subsequent   o 

his  coming  into  possession,  or  that  he  originally  had  possession  under 

another  title. 

The  circumstances  of  deception,  mistake,  or  other  grounds,  which  exempt  a 
tenant  from  the  influence  of  the  rule,  apply  as  well  to  the  case  of  ad- 
missions after  his  possession  commenced,  as  before. 

Where  a  party  is  in  possession,  and  enters  into  an  a^eement  with  another 
claiming  the  land,  to  become  his  tenant,  he  is  within  the  general  rule, 
which  forbids  the  tenant  from  questioning  the  landlord 's  title.  A  rela- 
tion thus  created  does  not  per  se,  constitute  one  of  the  exceptions  to  that 
rule. 

The  Court  cannot  say  that  a  description  in  a  deed  for  land  is  too  vague,  and 
the  deed  void  for  uncertainty,  when  the  vagueness  and  uncertainty  are 
not  obvious  from  an  inspection  of  the  instrument. 

A  deed  capable  of  a  certain  location  is  sufficiently  certain  in  the  description 
to  pass  title. 

Appeal  from  Priuce  George's  County  Court.  This  was  an  action 
of  ejectment,  commenced  on  the  25th  March,  1835,  to  recover  all 
those  tracts  of  land  called  **  Burgess'  Delight,"  "  Clarke's  Fancy," 
and  ^^  Hickory  Thicket."  The  date  of  the  demise  was  1st  January, 
1835.  The  tenant  appeared,  pleaded  not  gailty,  and  took  defence  on 
warrant. 

1st  Exception. — ^Daring  the  trial  of  this  cause,  after  the  jury  were 
empaneled,  and  before  the  case  was  argued  to  the  jury,  and  before 
the  several  bills  of  exceptions  taken  in  this  case  were  signed  by  the 
Court,  it  was  discovered  for  the  first  time  by  the  plaintiff's  counsel, 
that  the  defendant,  Caleb  Clarke,  bad  conveyed  the  lands  in  con- 
troversy to  a  certain  Eichard  Peach,  by  deed  bearing  date  the  13th 
November,  1829,  and  which  is  in  the  following  words,  to  wit,  &c. 

And  it  was  then  proved  that  Eichard  Peach  was  dead  and  in- 
testate, and  that  one  of  the  jurors,  to  wit,  Samuel  Peach,  was  his 
brother  and  heirat-law,  and  as  such  had  an  interest  in  the  result  of 
the  suit,  and  it  was  contended  by  the  plaintiff's  counsel  that  the 
said  Samuel  Peach  was  on  that  account  an  incompetent  juror  to  try 
this  cause,  and  thereupon  the  plaintiff,  by  his  counsel,  having  first 
satisfied  the  Court  that  said  deed  to  Eichard  Peach  was  nuknown  to 
them  or  the  plaintiff  when  the  said  Samuel  was  sworn  as  a  juror, 
prayed  the  Court  to  withdraw  the  said  juror,  and  to  have  a  new  jury 
empaneled  to  •  try  the  said  cause,  but  the  Court  refused  said 
^  application,  and  permitted  the  said  Samuel  to  execute  a  deed 
of  re-conveyance  and  release  of  said  lands  to  Caleb  Clarke,  for  the 
purpose  of  restoring  his  competency  as  a  juror,  in  open  Court,  as  fol- 
lows, viz:  &c. 


cannot  dispute  the  title  of  his  lessor  is  a  long  settled  and  salutary  rule. 
Stott  vs.  Rutherford,  92  U.  S.  110. 
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And  directed  the  trial  of  the  said  caase  to  proceed  before  the  said 
jury  thus  empaneled ;  to  which  opinion  of  the  Court  [Stephen,  C. 
J.  and  Dorset,  A.  J.]  and  their  refasal  to  permit  said  jaror  to  be 
withdrawn,  the  plaintiff  excepted. 

2nd  Exception. — At  the  trial  of  this  cause,  the  plaintiff  to  main- 
tain the  issue  joined  on  his  part,  offered  in  evidence  to  the  jury  the 
locations  and  explanations  made  by  him  upon  the  plats,  and  then 
read  in  evidence  the  patents  of  Burgess'  Delight  and  Hickory 
Thicket,  and  proved  that  said  tracts  are  properly  located  upon  the 
plats,  and  that  all  those  parts  of  said  tracts  which  are  included  iti 
the  lines  drawn  upon  the  plats  shaded  yellow,  were  regularly  con- 
veyed by  divers  mesne  conveyances  to  one  Walter  S.  Clarke;  and 
then  read  in  evidence  the  record  of  a  judgment  recovered  by  William 
Holmes  against  the  said  Walter  S.  Clarke,  at  April  Term,  1814,  of 
this  Court,  and  the  record  of  a  fiat  on  a  scire  facias  on  the  said 
judgment  of  April  Term,  1814,  and  also  a  transcript  of  the  record  of 
the  Court  of  Appeals,  which  is  as  follows,  to  wit,  &c. 

This  was  the  record  of  a  fi>eri  fa^das  issued  upon  a  judgment  re- 
covered by  William  Holmes  against  Walter  S.  Clarke,  at  April  Term, 
1814,  revived  in  1821.  The  execution  bore  date  the  5th  December, 
1822,  and  was  followed  by  various  writs  of  venditioni  exponas^  and 
return  of  a  sale  on  the  17th  June,  1826,  to  Francis  Belmear,  of  a  de- 
fined parcel  of  the  lands  mentioned  in  the  declaration  in  this  cause, 
and  of  a  writ  of  habere  facias  possessionem  awarded  to  said  F.  B., 
which  was  affirmed  upon  appeal. 

And  it  was  admitted  by  the  parties  that  the  aforesaid  judgments, 
rendered  in  Prince  George's  County  Court,  in  favor  of  said  Holmes, 
are  correctly  recited  in  the  writs  of  executions  contained  in  the  said 
transcript  of  the  record  from  the  Court  of  Appeals,  and  then  read  in 
evidence  the  following  deed  from  *  the  sheriff  who  made  the 
sale  recited  in  the  said  transcript  to  the  said  Belmear,  who  is  "^ 
therein  returned  as  the  purchaser  of  the  property,  which  deed  is  as 
follows,  to  wit,  &c.    This  deed  comprised  the  land  returned  as  sold. 

And  then  offered  and  read  in  evidence  a  deed  from  said  Francis 
Belmear,  the  purchaser  of  said  property,  to  Eliza  Isaac,  one  of  the 
lessors  of  the  plaintiff,  and  the  wife  of  Bichard  W.  Isaac,  the  other 
lessor,  and  proved  the  correctness  of  the  location  of  said  title  papers, 
as  made  upon  the  plats  by  the  plaintiff. 

The  defendant  then  to  maintain  the  issue  on  his  part,  read  to  the 
jury  a  mortgage  deed  from  the  said  Walter  S.  Clarke  to  the  de- 
fendant and  one  John  Perkins,  dated  14th  August,  1820,  conveying 
the  said  lands.  Also  a  deed  from  Joshua  T.  Clarke  to  the  defendant, 
of  the  said  lands,  dated  the  .2nd  October,  1827,  and  from  Philip 
Green  to  Joshua  T.  Clarke,  dated  the  2nd  March,  1812,  and  proved 
the  correctness  of  the  location  of  said  deeds  upon  the  plats.  He 
further  proved  that  Walter  S.  Clarke,  the  defendant  in  the  said 
judgment,  at  suit  of  William  Holmes,  died  intestate, sometime  in  the 


4  ISAAC  £T  TJX.  V8.  GLABEK.— 2  GILL. 

year  1828  or  1839,  without  issue,  leaving  a  widow  and  the  defendant 
his  brother,  and  several  other  brothers  and  sisters  his  heirsat-law. 
And  the  defendant  then  called  several  witnesses,  by  whom  he  pro- 
posed to  prove,  that  at  the  sheriff's  sale  before  mentioned,  B.  W. 
Isaac,  one  of  the  lessors  of  the  plaintiff,  ofQciated  as  the  deputy  of 
the  high  sheriff  of  the  county,  and  as  such  sold  the  aforesaid  lands 
to  the  said  Belmear.  And  he  further  offered  to  prove  various  de- 
clarations and  assertions  nsade  by  the  said  Belmear,  to  the  effect, 
that  at  the  said  sale,  and  in  the  purchase  of  said  property,  he  the 
said  Belmear,  was  buying  said  property  for  the  said  Isaac,  and  .as 
his  agent ;  and  also  offered  evidence  of  similar  declarations  made  by 
said  Isaac. 

And  after  the  plaintiff  had  offered  evidence,  going  to  rebut  the 
effect  of  the  evidence  thus  offered  by  the  defendant,  the  plaintiff  by 
bis  counsel  prayed  the  opinion  of  the  Court,  and  their  instruction  to 
the  jury,  that  even  though  the  jury  might  be  of  opinion,  from  the 
evidence,  that  the  said  Belmear,  in  *  purchasing  said  land, 
^  acted  as  the  agent  of  said  Isaac,  and  bought  for  him,  yet  still 
in  this  Court,  such  facts  constitute  no  defence  in  the  present  action, 
and  the  remedy  of  the  parties,  for  a  sale  under  such  circumstances, 
is  only  in  a  Court  of  equity.  But  the  Court  [C.  DOBSEY,  A.  J.] 
refused  the  prayer  thus  made  by  the  plaintiff*,  being  of  opinion,  and 
so  directing  the  jur3\  that  if  they  should  find  from  the  evidence,  that 
Belmear,  in  making  said  purchase,  acted  as  agent  of  said  Isaac,  and 
bought  for  him,  and  that  the  said  Clarke  is  one  of  the  heirs  of  said 
Walter  S.  Clarke,  the  sale  is  void,  and  is  a  good  defence  to  the 
present  action.  To  this  refusal  to  give  the  instruction  as  prayed 
by  the  plaintiff,  and  to  the  instruction  as  given,  the  plaintiff  ex- 
cepted. 

3rd  Exception. — After  the  evidence  in  the  previous  exceptions, 
which  by  agreement  constitute  parts  of  this  exception,  the  plaintiff' 
further  to  maintain  the  issue  joined  upon  his  part,  offered  to  read  to 
the  jury  the  following  transcript  of  a  record  from  the  Court  of 
Chancery,  for  the  purpose  of  laying  liefore  the  jury  the  statements 
contained  in  the  bill  and  answers,  and  for  the  further  purpose  of 
showing  that  a  Court  of  competent  jurisdiction  had  dismissed  a  bill 
filed  by  the  present  defendant  against  one  of  the  present  plaintiffs 
and  F.  Belmear,  impeaching  the  validity  of  the  sale  relied  upon  by 
the  plaintiffs  in  supi>ort  of  their  title  to  the  land  for  which  the 
present  action  is  brought,  and  that  consequently  the  defendant  can- 
not now  question  that  title. 

The  object  of  the  bill  filed  by  Caleb  Clarke,  on  the  12th  April, 
1827,  against  Bichard  W.  Isaac  and  Francis  Belmear,  was  to  impeach 
the  sale  made  by  Isaac,  under  the  writ  of  venditioni  exponas  men- 
tioned in  the  bills  of  exceptions,  and  to  restrain  them  by  injuuctioD, 
&c.  The  defendants  answered  the  bill,  and  at  July  Term^  1827,  the 
complainant  was  laid  under  a  rule  to  take  further  proceedings  on  or 
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before  the  fonrth  day  of  the  next  term  of  the  Court  of  Chancery, 
and  at  the  following  term  the  bill  was  dismissed  by  the  Chancellor, 
ander  that  rule,  with  costs  to  the  defendant. 

*BQt  the  Court  u\yon  the  objection  of  the  defendant's 
oonnsel  refused  to  permit  the  amtwers  in  the  said  record  to  be  ^ 
read  to  the  jnry,  and  were  of  opinion  that  the  dismissal  of  the  bill 
in  the  record  contained,  in  the  manner  in  which  the  same  was  dis- 
missed, did  not  prevent  the  complainant  there,  who  is  the  defendant 
here,  from  contesting  the  validity  of  said  sale.  To  which  refusal  to 
suffer  the  said  record  to  be  read  to  the  jury  for  the  purpose  afore- 
saidf  and  to  the  opinion  of  the  Court  so  given,  the  plaintiff  ex- 
cepted. 

4th  Exception. — After  the  evidence  contained  in  the  preceding 
bills  of  exception,  and  which  by  agreement  is  made  a  part  of  this 
exception,  the  plaintiff  further  to  maintain  the  issue  joined  on  his 
part,  proved  to  the  jury  that  the  mortgage  from  W.  S.  Clarke  to  the 
defendant  and  John  Perkins,  of  the  14th  of  August,  1820,  was  given 
without  consideration,  and  then  proved  that  after  the  aflQrmance  of 
the  judgment  of  the  Court  of  Appeals,  at  June  Term,  1829,  the 
transcript  of  the  record  of  which  is  set  forth  in  the  plaintiff's  second 
exception,  a  writ  of  habere  facias  possessionem  issued,  returnable  to 
the  December  Term,  1829,  of  that  Court,  which  was  returned  ^'not 
executed."  That  another  similar  writ  issued  to  June  Term,  1830,  of 
that  Court,  which  was  also  returned  ^^  unexecuted."  And  thereafter, 
laying  the  proper  foundation  for  that  purpose,  and  for  the  purpose 
of  proving  that  said  Walter  S.  Clarke  had,  after  the  affirmance  of 
the  said  judgment  by  the  Court  of  Appeals,  become  the  tenant  of 
the  said  Belmear,  offered  to  prove  by  a  competent  witness  that  some 
time  in  the  year  1830,  the  said  B«lmear  called  upon  the  witness,  and 
showed  him  a  paper  signed  by  the  said  W.  S.  Clarke,  and  dated,  as 
he  thinks,  in  1830,  in  which  the  said  Clarke  acknowledged  hiinself 
to  be  in  possession  of  said  land,  as  the  tenant  of  said  Belmear,  and 
agreed  to  pay  him  a  rent  for  the  nse  of  laud ;  and  thereupon  the 
plaintiff  prayed  the  Court  to  instruct  the  jury,  that  if  they  find  from 
the  evidence  that  the  deed  of  mortgage  from  W.  S.  Clarke  to  the  de- 
fendant and  John  Perkins,  of  June,  1820,  was  given  without  con- 
sideration, that  it  passed  no  title  to  the  mortgagees,  and  the  title  to 
the  property  therein  mentioned,* notwithstanding  such  mort-  ^ 
g'AgBj  remained  in  the  mortgagor,  W.  S.  Clarke;  of  which  • 

opinion  the  Court  was.  And  the  plaintiff  prayed  the  Court  to  in- 
struct the  jury,  if  they  further  find  that  after  the  sale  by  the  sheriff 
to  Francis  Belmear,  and  the  payment  of  the  purchase  money  by  him, 
if  they  find  such  payment  and  sale  were  in  fact  made,  the  said  W. 
8.  Clarke  acknowledged  himself  in  writing  to  be  the  tenant  of  the 
said  Belmear,  and  agreed  to  pay  him  rent  for  the  said  land,  then 
neither  the  said  Clarke,  nor  any  one  claiming  under  him  by  title 
subsequent  to  the  sale  to  said  Belmear,  can  dispute  his  title  to  said 
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land.  But  the  Court  was  of  opinion,  and  so  instructed  the  jury,  that 
if  the  jury  shall  find  from  the  evidence,  the  said  Clarke  was  in  pos- 
session of  the  said  land  at  the  time  when  the  said  contract  and 
agreement  was  alleged  to  have  been  entered  into,  and  that  he  did 
not  originally  enter  thereon  as  tenant  to  the  said  Belmear,  that  then 
such  agreement  does  not  prevent  the  defendant  from  contesting  the 
title  of  the  lessors  of  the  plaintiff.  To  which  refusal  of  the  Court  to 
give  the  instruction  as  prayed  by  the  plaintiff,  and  to  the  instruction 
as  given  by  the  Court,  the  plaintiff  excepted. 

5th  Exception. — After  the  evidence  in  the  preceding  exceptions, 
which  by  agreement  is  made  a  part  of  this  exception,  and  when  the 
plaintiff  was  about  reading  to  the  jury  the  following  deed  from 
Joshua  T.  Clarke  to  said  Walter  S.  Clarke,  of  the  17tb  of  Septem- 
ber, 1813,  which  is  as  follows,  to  wit : 

This  indenture,  made  this  17th  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirteen,  between  Joshua  T. 
Clarke,  of  Prince  George's  County,  and  State  of  Maryland,  of  the  one 
part,  and  Walter  S.  Clarke,  of  the  county  and  State  aforesaid,  of  the 
other  part,  witnesseth,  that  the  said  Joshua  T.  Clarke,  &;c.,  hath 
granted,  &c.,  unto  the  said  Walter  S.  Clarke,  his,  &c.,  part  of  a  tract 
of  land  called  Burgess'  Delight,  part  of  a  tract  of  land  called  Hickory  . 
Thicket,  and  part  of  a  tract  of  laud  called  Clarke's  Fancy,  beginning 
at  or  near  a  stone  near  the  main  road  that  leads  to  the  mill  now  occu- 
pied by  Jacob  Wheeler,  thence  a  southerly  course,  so  as  to  include 
^  the  dwelling  house  lately  occupied  by  Philip  •  Green,  and  the 
^  orchard  contiguous  thereto,  bounding  on  the  south  with  a  line 
drawn  easterly  to  Patuxent  Biver,  thence  bounding  on  and  with  said 
river  to  the  extent  of  the  said  land,  on  the  north  with  the  said  land 
to  the  beginning,  so  as  to  include  two  hundred  acres  of  land,  more 
or  less,  on  the  east  side  of  said  southerly  line  from  the  beginning, 
together  with  all,  &c. 

The  defendant,  by  his  counsel,  prayed  the  Court  to  instruct  the 
jury,  that  no  title  could  be  derived  to  the  grantee  in  the  said  deed, 
because  the  description  of  the  property  therein  contained  was  too 
vague,  and  that  said  deed  was  void  for  uncertainty ;  and  the  Court 
being  of  opinion  that  said  deed  is  void  for  uncertainty,  refused  to 
suffer  the  plaintiff  to  read  the  same  in  support  of  his  claim  and  pre- 
tensions. To  which  opinion  and  refusal  of  the  Court  to  suffer  the 
said  deed  to  be  read,  the  plaintiff  excepted. 

6th  Exception. — At  the  trial  of  this  cause,  and  after  the  giving 
the  evidence  contained  in  the  preceding  bills  of  exceptions,  and 
which  is  agreed  to  be  incorporated  and  made  a  part  of  this  excep- 
tion, the  plaintiff,  by  his  counsel,  upon  said  evidence  prayed  the 
Court  to  instruct  the  jury,  that  if  they  believed  from  the  evidence 
that  the  mortgage  from  Walter  S.  Clarke  to  Caleb  Clarke  and  John 
Perkins,  was  executed  without  any  consideration  being  paid  for  the 
same,  by  the  grantees  therein,  that  then  the  said  mortgage  was 
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fraadulent  and  void,  as  against  the  creditors  of  said  Walter  S. 
Clarke,  and  that  if  the  jury  further  fiud  from  the  evidence,  that 
some  time  after  the  sale  of  said  land  to  Belm ear,  under  the  judgment 
of  Holmes,  by  the  deputy  sheriff  of  Prince  George's  County,  if  the 
jury  further  find  from  the  evidence,  that  sometime  after  the  sale  of 
said  land  to  Belmear,  under  the  judgment  of  Holmes,  by  the  deputy 
sheriff  of  Prince  George's  County,  if  the  jury  should  find  such  sale 
to  have  been  made,  the  said  Walter  S.  Clarke,  with  a  knowledge  of 
the  circumstances  under  which  the  sale  was  made,  acknowledged 
himself  in  writing  to  be  the  tenant  of  said  land  of  said  Belmear, 
and  agreed  to  pay  him  a  rent  for  the  same,  that  then  said  written 
agreement,  if  the  jury  finds  the  existence  of  the  same  as  aforesaid, 
is  evidence  to  the  jury  •  that  the  said  Walter  S.  Clarke 
acquiesced  in  the  said  sale,  and  the  regularity  or  validity  of  ^ 
the  same  cannot  be  impeached  by  any  person  claiming  title  to  said 
land  under  said  Walter  S.  Clarke,  and  who  entered  in  possession 
under  said  title  after  the  date  of  said  written  contract  for  rent.  But 
the  Court  refused  to  grant  the  said  prayer  and  intruction  to  the 
jury ;  from  which  refusal  to  grant  said  instruction  to  the  jury,  the 
plaintiffs  excepted. 

The  verdict  and  judgment  being  against  the  plaintiffs,  they  prose- 
cuted the  present  appeal. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Abcheb,  Dobsey, 
<3hamb£bs,  and  Spenge,  JJ. 

J.  Johnson  and  T.  8.  Alexander,  tor  the  appellant,  cited  on  the  ques- 
tion of  restoring  the  jurors  competency.  6  Wendelj  389;  3  Chit  O. 
P.  796;  ^H.&  McH.  101. 

On  the  question  of  sale  by  sheriff'  to  his  agent,  4:  Q.  dj  J.  376 ;  4 
Ban.  Va.  Rep.  199. 

On  the  relation  of  landlord  and  tenant,  1  Gain.  N.  Y.  Rep.  444 ;  7 
John.  Rep.  186 ;  3  John.  223 ;  10  John.  301 ;  6  Law  Lib.  293 ;  Comyn 
an  L.  &  T.  519;.  7  Term* Rep.  488;  10  East,  350;  12  Jo^n.  427;  37  JS. 
C.  L.  Rep.  93 ;  15  lb.  267. 

Effect  of  sale  under  judicial  process  as  against  the  defendant, 
and  those  under  him.    3  Cain.  188 ;  1  Wendel,  418 ;  10  John.  234. 

The  statement  of  a  fact  by  a  Judge  in  the  progress  of  a  cause  will 
be  taken  as  true,  6  H.  &  J.  407 -,  9  Q.  db  J.  71. 

Error  in  the  description  of  land,  1  0.  i&  J.  443. 

Effect  of  dismissal  of  bill  in  Chancery,  2  H.  dt  O.  374. 

0.  G.  Magruder  and  A.  C.  Magruder,  for  appellee.  In  relation  to  the 
•competency  of  the  juror,  cited  3  Bac.  Jury,  764,  Let.  E.)  21  Viner 
Ab.y  274,  Trials;  8  Bam.  dt  Cres. 

The  sheriff's  sale  to  himself  a  nullity,  void,  Story  on  Agen.  30,  31, 
198,  199 ;  2  Camp.  203 ;  5  Barn.  &  Aid.  333 ,  7  E.  C.  L.  120 ;  3  John. 
Cos.  29;  4  Coweny  717;  7  John.  262;  16  John.  197;  3  Bacon,  606;  1 
J.  C.  R.  140. 
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*  A  defendant  in  ejectment  may  show  fraud  or  collaRion  be- 
^^  tween  sheriff  and  purchaser,  and  hence  the  plaintiff,  pur- 
chaser, has  no  title.  4.  H.  &  McH.  398 ;  5  ^.  <£  J.  54;  7  Oli&  J.  494; 
2  Cow.  Phil.  62 ;  6  Taun.  202 ;  7  WendeU,  401 ;  9  E.  0.  L.  294. 

Deed  void  for  uncertainty,  10  O.  &  J.  7. 

Effect  of  bill  dismissed,  11  Q.  db  J.  173 ;  1  Sio.  JEq.  PL  610. 

Chambebs,  J.,  delivered  the  opinion  of  this  Court.  Under  the  pecu- 
liar circumstances  of  this  case,  the  competency  of  the  juror  was  re- 
stored by  his  conveyance  of  all  his  interest  in  the  property  in  contest. 
In  this  opinion,  however,  the  Court  is  not  unanimous.  The  first  excep- 
tion is  therefore  afBrmed. 

We  think  the  instruction  given  in  the  second  exception  was  erro- 
neous. A  sale  made  by  a^  sheriff  to  his  own  agent  is  not  necessarily 
void  at  law,  but  voidable  for  fraud  in  fact.  The  jury  alone  is  the 
proper  tribunal  to  pronounce  upon  the  fact  of  fraud,  and  the  circum- 
stance that  the  purchaser  is  an  agent  of  the  sheriff  will  be  properly 
regarded  with  much  suspicion. 

The  opinion  expressed  in  the  third  exception  is  entirely  approved. 
Such  a  proceeding  in  Chancery  as  the  appellant  offered  could  not, 
upon  any  received  principle,  preclude  the  appellee  from  using  any 
defence  at  law  which  could  otherwise  be  urged. 

We  think  the  Court  below  erred  in  the  opinions  contained  in  the 
fourth  and  sixth  exceptions.  The  general  rule  is  that  a  party  con- 
senting to  hold  as  lessee  cannot  afterwards  deny  the  title  of  his 
acknowledged  landlord.  There  are  exceptions  to  this  rule ;  but  they 
do  not  rest  on  the  fact,  that  the  acknowledgment  was  made  by  the 
tenant  subsequent  to  his  coming  into  possession,  or  that  he  originally 
had  possession  under  another  title.  The  circumstances  of  deception, 
mistake,  or  other  grounds  which  exempt  a  tenant  from  the  influence 
of  the  rule,  apply  as  well  to  the  case  of  admissions  after  his  posses- 
sion, as  before. 

We  cannot  concur  with  the  County  Court  in  the  opinion  given  in 
the  fifth  exception.  After  an  attentive  consideration  *  of  the 
'  '-  deed,  we  cannot  perceive  on  its  face  the  obvious  uncertainty 
and  vagueness,  which  must  make  it  impossible  to  locate  it.  On  the 
contrary,  it  appears  to  us,  looking,  as  we  must  do,  to  the  face  of  the 
deed,  to  be  quite  capable  of  a  certain  location,  according  to  the 
metes  and  bounds  expressed;  and  a  deed  capable  of  a  certain  loca- 
tion is,  for  that  reason,  sufficiently  certain  to  pass  the  title. 

Differing  with  the  Court  below  in  the  second,  fourth,  fifth,  sixth 
exceptions,  we  must  reverse  the  judgment,  with  costs  to  appellant^ 
and  issue  procedendo. 

Judgment  reversed^  and  procedendo  awarded. 

Abghbb  and  Chambebs,  JJ.,  dissented  on  the  first  exception. 


BURGESS  V8.  PUE— 2  GILL.  9 


Thomas  Bubgess  vs.  Abthub  Pub,  Jb. — Jane,  1844. 

Bj  the  Act  of  1838,  ch.  169,  sec.  6,  mere  formal  objections  to  the  legality  of 
the  proceediDgs  of  the  meeting  of  the  inhabitants  or  trustees  of  any 
Bchool  district  for  the  public  instruction  of  youth  in  primary  schools,  or 
irregularity  therein,  are  to  be  disregarded. 

By  the  Act  of  1835,  ch.  163.  sec.  8,  the  collector  of  the  school  tax  is  to  be 
appointed  by  the  taxable  inhabitants  of  the  district,  and  by  the  11th  sec- 
tion he  is  required  to  give  bond,  with  security,  to  the  satisfaction  of  the 
trustees,  for  the  faithful  discharge  of  his  official  duties.  The  election  to 
be  valid  must  be  made  by  the  taxable  inhabitants. 

The  Act  of  18S9,  ch.  90,  makes  no  change  in  the  power  of  appointing  such 
a  collector. 

A  collector  of  taxes  not  selected  by  competent  authority,  although  he  gives 
bond  for  the  discharge  of  his  duties,  has  no  legal  warrant  to  act,  and  all 
his  proceedings  are  tortious  and  unlawful. 

Hie  Legislature  may  delegate  the  power  of  taxation  to  the  taxable  inhabi- 
tants, for  the  purpose  of  raising  a  fund  for  the  diffusion  of  knowledge 
and  the  support  of  primary  schools,  within  their  respective  school  dis- 
tricts, (a) 

Grants  of  similar  powers  to  other  bodies,  for  political  purposes,  have  been 
co-eval  with  the  Constitution  itself,  and  no  serious  doubts  have  ever 
been  entertained  of  their  validity,  (b) 

APPBAii  from  Howard  District  Goart.  This  was  an  actioD  of  re- 
plevin, commenced  on  the  8th  Febraary,  1843,  on  the  following 
warrant ; 

•  Howard  District  of  Anne  Arundel  County,  to  wit : 
Whereas,  on  the  sixth  day  of  February,  eighteen  hundred  *'^ 
and  forty-three,  instant,  before  the  subscriber,  one  of  the  justices  of 
the  peace  of  the  State  of  Maryland,  in  and  for  the  said  district,  Ar- 
thur Pue,  Jr.,  of  the  said  district  made  oath  that  one  yoke  of  pied  oxen, 
belonging  to  him,  have  been  illegally  and  unjustly  seized  in  execu- 
tion for  school  taxes,  for  district  No.  30,  by  Thomas  Burgess,  the 
collector,  which  affidavit  is  hereto  annexed,  whereby  it  appears  to 
me  that  it  is  necessary  for  the  purposes  of  justice,  that  a  replevin 
should  issue ;  you  are  hereby  empowered  and  directed  to  issue  a  re- 
plevin for  the  following  chattels,  taken  as  aforesaid,  to  wit,  one  yoke 
of  <'  pied  oxen,"  and  this  shall  be  your  warrant  for  the  same.  Wit- 
ness my  hand  and  seal,  this  sixth  day  of  February,  1843. 

John  Foeeest,  [Seal.] 


(a)  Approved  in  Burgess  vs.  Pue.  post.  m.  p.  254;  Alexcmder  vs.  Baltimore, 
5  Gill,  898;  Baltimore  vs.  State,  15  Md.  468;  Hammond  vs.  Haines,  25  Md. 
560:  Fell  vs.  State,  42  Md.  87.  Cf.  Baito.  vs.  Clunet,  23  Md.  449;  State  vs. 
KirMey.  29  Md.  85. 

(&)  Cited  in  Baltimore  vs.  State.  15  Md.  458,  as  to  the  effect  of  contempo- 
xaaeouB  interpretation  of  the  Constitution. 
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Howard  District  of  Anne  Arnndel  Goanty,  to  wit:  Be  it  remem- 
bered, that  on  this  sixth  day  of  February,  eighteen  hundred  and 
forty -three,  before  me,  the  subscriber,  one  of  the  justices  of  the 
peace  of  the  State  of  Maryland,  in  and  for  said  district,  personally 
appeared  Arthur  Pue,  Jr.,  of  the  said  district,  and  made  oath  on 
the  Holy  Evangely  of  Almighty  God,  that  a  yoke  of  pied  oxen  have 
been  illegally  and  unjustly  seized  by  the  collector,  Thomas  Burgess, 
for  school  taxes,  for  primary  school  district.  No.  30,  of  said  district. 
Sworn  before  John  Forrest,  [Seal.] 

To  John  L.  Moore,  Glerk  of  Howard  District  of  A.  A.  Gouuty, 

The  appellee  having  filed  a  replevin  bond,  the  writ  issued,  and  the 
goods  so  taken  were  replevied  and  delivered  to  the  appellee,  who 
filed  his  declaration  claiming  the  same. 

The  case  was  then  submitted  on  the  following  statement  of  facts. 

Under  the  provisions  of  the  Act  for  the  public  instruction  of  youth 
in  primary  schools  throughout  the  State,  and  the  several  supplements 
thereto,  Anne  Arundel  Gounty  was  divided  into  primary  school  dis- 
tricts; the  locus  in  quo  constitutes  part  of  primary  school  district 
No.  30,  of  said  county,  in  that  division. 

In  the  year  1832,  a  primary  school  was  organized  in  said  school 
district,  and  has  ever  since  been  kept  up  in  fact. 
^  ^         *  The  regularity  and  legality  of  such  organization  and  con- 
'-^      tinuance,  are  denied  by  the  plaintiff,  but  afiArmed  by  the  de- 
fendant. 

At  an  annual  meeting  of  taxables  of  the  district,  held  in  the  district 
in  July,  1842,  certain  proceedings  were  held,  of  which  the  following 
is  a  copy : 

'^  July  30, 1842.  The  twelfth  annual  meeting  of  the  taxable  in- 
habitants of  primary  school  district  No.  30,  Howard  District,  A.  A. 
Gounty,  convened,  and  on  motion,  George  Ellicott  was  called  to  the 
chair,  and  McLane  Brown  appointed  secretary.  On  motion,  the 
secretary  read  the  trustees'  annual  report.  Mr.  Ijams  moved  the 
adoption  of  said  report;  determined  in  the  affirmative.  McLane 
Brown  moved  a  levy  of  eight  cents  on  the  $100.  C.  S.  W.  Dorsey  moved 
SIS  a  substitute,  four  cents;  determined  in  the  negative.  The  vote 
was  then  taken  on  McLane  Brown's  motion,  and  determined  in  the 
affirmative.  Mr.  Wright  nominated  George  L.  Stockett,  J.  P.  Ijams 
and  George  Ellicott,  as  trustees  for  the  ensuing  year.  Henry  H. 
Pue  nominated  Levi  Ghaney,  William  Smith  and  Anthony  Smith. 
The  question  was  then  taken  on  the  nomination  of  Oeorge  L.  Stock- 
ett, unanimously  elected;  J.  P.  Ijams  and  George  Ellicott,  unani- 
mously elected.  Ijams  nominated  George  L.  Stockett,  as  clerk — 
elected  unanimously.  On  motion,  G.  S.  W.  Dorsey,  resolved,  that 
the  trustees'  report  to  the  next  annual  meeting  the  number  and 
names  of  the  children  attending  school,  and  who  pay  capitation  tax, 
and  the  time  of  their  attendance. 
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On  motion  of  A.  Smith,  the  meeting  adjourned  to  meet  the  last 
Saturday  of  July,  1843,  at  10  o'clock,  A.  M. 

Signed  MgLake  Beown,  Sec'ry.  Geo.  Bllioott,  Ch'n. 

A  true  copy :    George  L.  Stockett,  Clerk." 

That  the  trustees  were  elected  viva  voce,  and  not  by  ballot,  the 
plaintiff  being  then  present  and  voting ;  that  the  said  meeting  was 
held  after  due  notice  thereof;  that  after  the  adjonrnment  of  the 
meeting,  the  trustees  placed  in  the  hands  of  defendant,  on  the  12th 
December,  1842,  who  waa  at  that  time  sheriff  and  collector  of  Howard 
District,  a  list  of  the  taxables  and  property  *  liable  to  taza- 
tion  of  said  district,  with  a  warrant  for  collection  thereof,  as  '-^ 
follows : 

^  Copy  of  tax  list  for  primary  school  district  No.  30,  Howard  District, 

A.  A.  County.— 1842. 
1    Brown,  McLane .$1.71J,  &c. 

Howard  District  of  A.  A.  County,  to  wit :  To  Thomas  Burgess, 
collector  of  Howard  District,  A.  A.  County,  greeting:  You  are 
hereby  required  and  commanded,  to  collect  from  each  of  the  inhabi- 
tants of  said  district,  the  several  sums  of  money  written  opposit^e  to 
the  name  of  each  of  said  inhabitants,  in  the  annexed  tax  list,  and 
within  sixty  days  afber  receiving  this  warrant,  to  pay  the  amount  of 
the  moneys  by  you  collected,  into  the  hands  of  the  trustees  of  said 
district,  or  some  one  of  them,  and  take  their  or  his  receipt  therefor, 
and  if  any  of  said  inhabitants  shall  neglect  or  refuse  to  pay  the 
same,  you  are  hereby  further  commanded  to  levy  on  the  goods  and 
chattels  of  each  delinquent,  and  make  sale  thereof  according  to 
law.  Given  under  our  hands  and  seals,  this  12th  day  of  December, 
1843.  Geo.  L.  Stookbtt,  [Seal.] 

J.  P.  IJAMS,  [Seal. 

Geo.  Ellicott,       [Seal. 

That  the  defendant,  at  the  time  of  receiving  such  list,  gave  bond  in 
proi>er  form  for  collection  of  said  taxes ;  that  he  never  was  elected, 
selected  or  appointed  collector  by  the  taxables  of  school  district  No. 
30, of  Howard  District,  but  was  selected  and  elected  by  the  trustees ; 
that  the  clerk  elected  as  aforesaid,  did  not  give  bond  as  such,  as  re- 
quired by  law ;  that  the  plaintiff,  in  July,  1842,  was  and  ever  since 
has  been  a  taxable  inhabitant  of  said  district,  and  named  in  said 
tax  list,  and  because  of  his  failure  to  pay  the  said  taxes,  assessed 
against  him  as  aforesaid,  the  defendant,  as  collector  as  aforesaid, 
levied  on  and  took  in  execution  the  property  in  the  declaration 
mentioned,  for  the  purpose  of  raising  the  tax,  so  assessed  against 
the  plaintiff.  The  original  Act,  for  the  public  instruction  of  youth 
in  primary  schools  throughout  this  State,  and  the  supplements 
thereto,  and  all  other  Acts  applicable  to  primary  schools  in  Anne 
Arundel  County  and  Howard  District,  shall  be  *  treated  as  ^ 
part  of  this  statement,  and  read  from  the  printed  books.  '-^ 


Trustees." 
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I 

It  is  insisted  by  the  plaiDtiflf,  that  do  eridence  out  of  the  record 
book  of  the  proceedings  of  tazables,  is  admissible  to  shew  that  notice 
of  the  meeting  as  aforesaid  was  given,  and  the  admission  herein, 
that  snch  notice  was  in  fact  given,  is  made  subject  to  sach  excep- 
tions. 

On  the  part  of  the  defendant  it  is  objected,  that  no  evidence  ont 
of  said  record,  is  admissible  for  the  pari>ose  of  shewing  that  the  said 
meeting  was  illegally  or  irregularly  held,  or  conducted  with  a  view 
of  charging  him  in  this  action ;  that  all  admissions  of  facts  by  him, 
not  shewn  by  said  record  book,  are  to  be  taken,  as  made  subject  to 
such  objection ;  that  the  Act,  entitled,  an  Act  to  provide  for  the 
public  instruction  of  youth  in  primary  schools,  throughout  this  State, 
is  unconstitutional  and  void,  because  the  validity  and  operation  of 
the  same,  in  any  county  of  the  State,  was  dependent  on  the  votes  of 
a  majority  of  the  voters  of  each  county,  and  if  the  majority  of  said 
voters  of  any  county  should  be  in  favor  of  the  establishment  of 
primary  schools,  as  is  therein  provided  for,  then  and  in  that  case 
the  said  Act  should  be  valid  for  such  county  or  counties,  otherwise 
of  no  effect  whatever,  and  if  a  majority  of  the  voters  of  any  county 
in  this  State  should  be  against  the  establishment  of  primary  schools, 
as  established  by  this  Act,  then  in  that  case  the  said  Act  should  be 
void  as  to  that  county ;  that  the  Act  aforesaid,  and  the  Act  entitled 
an  Act  to  provide  for  the  public  instruction  of  youth  in  primary 
schools  in  Anne  Arundel  County,  are  unconstitutional  and  void,  as 
far  as  the  said  Acts  authorize  one  or  more  of  the  taxable  inhabitants 
of  any  school  district  in  Anne  Arundel  County,  to  vote  a  tax  on  the 
assessable  property  of  said  district,  to  build  school  houses,  furnish 
them  with  the  necessary  fuel,  books,  stationery  and  appendagies, 
and  for  payment  of  the  salary  of  a  teacher  in  said  district ;  that  the 
Act,  entitled,  an  Act  regulating  the  manner  of  levying  on  the  asses- 
sable property  in  Anne  Arundel  County,  for  the  support  of  primary 
schools  in  said  county,  passed  the  14th  February,  1830,  is  nnconsti- 
I A  tutional  and  void,  as  far  as  it  *  authorizes  the  trustees  of  any 
*^  primary  school  district  in  Anne  Arundel  County,  to  require 
from  any  child  attending  school  the  payment  of  any  sum  of  money 
not  exceeding  twenty-five  cents  a  month,  to  be  applied  to  the  pay- 
ment of  the  expenses  of  the  school;  that  the  above  Acts  of  Assembly, 
are  in  other  respects,  contrary  to  the  Bill  of  Bights  and  Constitution 
of  this  State,  and  therefore  null  and  void : 

1st.  Because  said  Acts  destroy  all  accountability  for  the  power  of 
taxation,  contrary  to  the  fourth  section  of  the  Bill  of  Eights. 

2nd.  Because  the  Acts  aforesaid  impose  taxes  without  the  con- 
sent of  the  Legislature,  contrary  to  the  12th  section  of  the  Bill  of 
Bights. 

That  the  assessment  and  levy  for  primary  school  district  No.  30, 
of  Howard  District,  under  and  by  virtue  of  which  the  property  of 
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the  plaintiff  in  this  action  was  taken  and  distrained,  was  illegal  and 
void: 

Ist.  Because  the  meeting  at  which  said  levy  was  made,  was  not  a 
legal  district  meeting,  the  same  being  held  without  any  notice  being 
given  to  the  taxable  inhabitants  of  said  district,  in  writing,  at  least 
ten  days  before  the  time  appointed  for  said  meeting,  by  the  district 
elerk,  and  there  is  no  legal  erideuce  that  any  notice  was  given. 

2ud.  Becanse  at  said  annual  meeting  the  clerk  of  said  district  was 
not  elected  by  ballot,  and  did  not  give  bond  as  required  by  law. 

3rd.  Because  the  trustees  of  said  school  district  were  not  elected 

0 

according  to  law,  i.  «.,  by  ballot. 

4tb.  Because  the  trustees  of  said  school  district  did  not  make  a 
rate  bill  or  tax  list,  according  to  law,  and  annex  to  such  tax  list  or 
rate  bill  a  warrant,  and  deliver  the  same  to  the  collector  of  the  said 
school  district. 

5th.  Becanse  the  taxable  inhabitants  of  said  school  district  did 
not  elect,  by  ballot,  a  district  collector  at  their  last  annual  meeting, 
and  Thomas  Burgess  has  never  been  elected  collector  of  said  school 
district. 

*6th.  The  collector  of  said  school  district  did  not  give  bond  ^ 
with  secnrity,  to  the  satisfaction  of  the  tru9tee8,,for  the  faith-  ^  * 
ful  discharge  of  the  duties  of  his  office. 

7th.  Because  the  defendant  in  this  action  is  not  the  collector  of 
the  said  school  district,  and  has  no  authority  in  law,  for  collecting 
the  tax  assessed  for  the  same. 

Ufion  the  foregoing  statement  and  reasons,  the  Court  is  requested 
to  enter  such  judgment  as  may  be  right,  subject  to  the  appeal  of  the 
party  against  whom  the  judgment  may  be  rendered. 

The  County  Court  rendered  judgment  for  the  plaintiff  in  replevin, 
and  the  defendant  appealed  to  this  Court. 

The  canse  was  argued  before  Stephen,  Aboheb,  and  Chambers, 
JJ. 
T.  &  Alexander^  for  the  appellant.    R.  L  Bowie,  for  the  appellee. 

Stephen,  J.  delivered  the  opinion  of  this  Court.  This  action  of 
replevin  was  instituted  in  the  Court  below  to  recover  certain  prop- 
erty which  had  been  taken  by  the  appellant,  as  collector,  for  a  school 
tax  alleged  to  be  due  by  the  appellee,  and  which  bad  been  imposed 
by  the  taxable  inhabitants  of  a  school  district,  under  the  system  of 
primary  schools  as  established  by  law.  The  judgment  of  the  Court 
below  was  in  favor  of  the  plaintiff  in  that  Court,  and  defendant 
appealed  to  this  tribunal  to  obtain  a  reversal  of  that  judgment,  on  the 
ground  that  it  was  erroneous,  and  that  the  suit  ought  not  to  have 
been  sostained. 

In  support  ol'  the  decision  which  was  rendered  in  his  favor,  the 
i^pellee  has  taken  several  exceptions  to  the  legality  of  the  proceed- 
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ings  of  the  meeting  of  the  inhabitants  bj  which  the  levy  was  made, 
and  also  to  the  validity  and  regularity  of  the  meeting  itself.  Mere 
formal  objections  are  cured  by  an  Act  of  Assembly  which  was  passed 
for  the  express  purpose  of  healing  all  such  informalities.  Under  the 
operation  of  that  Act,  which  passed  in  the  year  1828^  ch.  169,  all 
matters  of  form  are  to  *  be  disregarded,  and  matters  of  snb- 
-^^  stance  alone  to  be  attended  to;  its  language  is,  ^Hhat  the 
aforesaid  Act  (meaning  the  Act  for  the  public  instruction  of  youth 
in  primary  schools  throughout  the  State,)  and  this  Act  be,  and  the 
same  are  hereby  declared  to  be,  public  remedial  Acts,  and  shall  be 
construed  by  all  Courts  of  justice  according  to  the  equity  thereof, 
and  no  proceedings  of  the  inhabitants  or  of  the  trustees  of  any  school 
district,  shall  be  set  aside  or  adjudged  to  be  void,  for  defect  of  form, 
or  for  any  irregularity  therein,  so  as  the  requisitions  of  said  Acts  are 
substantially  complied  with."  But  the  objection  to  the  legality  of 
the  appointment  of  the  collector  is,  we  think,  fatal  and  well  founded, 
notwithstanding  the  provisions  of  that  Act.  His  power  to  act  was 
not  legitimate,  because  he  was  not  elected  by  the  competent  author- 
ity. The  Act  of  1825,  ch.  162,  sec.  8,  expressly  vests  the  power 
of  appointing  the  district  collector  in  the  taxable  inhabitants  of  the 
district,  and  by  sec.  11,  he  is  required  to  give  bond,  with  seenrity,  to 
the  satisfaction  of  the  trustees,  for  the  faithful  discharge  of  the  duties 
of  his  office.  The  same  section  further  provides  that  the  collector  of 
the  county  charges  may  be  eligible  bs  the  district  collector,  but  the 
election,  to  be  valid,  must  still  be  made  by  the  taxable  inhabitants, 
as  the  power  of  the  trustees  is  limited  to  the  taking  of  the  bend, 
with  security.  By  an  Act  of  Assembly  passed  in  the  year  1837,  ch. 
90,  it  is  made  the  duty  of  <'  any  sheriff  or  county  collector,  in  Anne 
Arundel  County  or  Howard  District,  in  the  event  of  being  selected 
or  ai)pointed  a  collector  for  any  or  all  of  the  school  districts,  to  accept 
of  the  appointment,  or  forfeit  for  each  refusal  the  sum  of  one  hun- 
dred dollars ;  "  but  no  change  in  the  mode  of  appointment  is  pro- 
vided for  or  authorized  by  that  Act.  The  collector  in  this  case,  not 
being  selected  by  the  competent  authority,  that  is  to  say,  by  the  tax- 
able inhabitants  of  the  school  district,  had  no  legal  warrant  or 
authority  to  act,  and  all  his  proceedings  being  tortious  and  unlaw- 
ful, the  action  of  replevin  was  properly  sustained  by  the  Court 
below.  This  defect  renders  it  unnecessary  to  inquire  whether  other 
objections,  which  have  been  taken  to  the  proceedings,  are  fatal. 

•  We  think  there  was  no  validity  in  the  constitutional  ques- 
l"  tiou  which  was  raised  by  the  appellee's  counsel  in  the  course 
of  his  argument,  relative  to  the  competency  of  the  Legislature  to 
delegate  the  power  of  taxation  to  the  taxable  inhabitants  for  the 
purpose  of  raising  a  fund  for  the  diffusion  of  knowledge  and  the  sup- 
port of  primary  schools.  The  object  was  a  laudable  one,  and  there 
is  nothing  in  the  Constitution  prohibitory  of  the  delegation  of  the 
power  of  taxation,  in  the  mode  adopted,  to  effect  the  attainment  of 
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it ;  we  may  saj  that  grants  of  similar  powers  to  other  bodies,  for 
political  purposes,  have  been  coeval  with  the  Constitution  itself,  and 
that  no  serious  doubts  have  ever  been  entertained  of  their  validity. 
It  is  therefore  too  late  at  this  day  to  raise  such  an  objection.  The 
ground  of  the  objection  taken  in  the  argument  to  the  constitutionality 
of  the  tax,  seemed  to  be,  that  the  Act  of  the  Legislature  delegating 
the  power  of  taxation  to  the  taxable  inhabitants  was  a  violation  of 
the  fourth  and  twelfth  sections  of  the  Bill  of  Bights,  the  first  of 
which  provides  ^^  that  all  persons  invested  with  the  legislative  or 
executive  powers  of  government,  are  the  trustees  of  the  public,  and 
as  such  accountable  for  their  conduct ; "  and  the  last,  ^^  that  no  aid, 
oharge,  tax,  fee  or  fees,  ought  to  be  set,  rated  or  levied,  under  any 
pretence,  without  consent  of  the  Legislature."  It  is  not  perceived 
how  the  Act  in  question  can  be  deemed  a  violation  of  either  of  those 
principles  of  the  fundamental  law.  The  tax  was  certainly  levied  with 
the  consent  of  the  Legislature,  because  the  power  to  impose  is  ema- 
nated from  the  legislative  department  of  the  Government,  and  was 
expressly  given  by  a  law  passed  for  that  purpose,  and  there  is  noth- 
ing in  it  which  can  be  considered  as  in  the  slightest  degree  impair- 
ing the  responsibility  of  the  law-making  power  to  their  constituents, 
for  the  due  and  faithful  execution  of  the  trust  confided  to  them,  be- 
cause if  deemed  to  be  unwise  or  inexpedient,  an  expression  of  the 
popular  will  to  that  effect  was  all  that  was  necessary  to  procure  its 
repeal. 

Some  other  objections  to  the  regularity  of  the  proceedings,  con- 
nected with  this  case,  were  made  by  the  counsel  for  the  appellee  in 
the  course  of  his  argument,  which  it  is  deemed  •  unnecessary 
to  consider,  this  Court  being  of  opinion  that  the  judgment  of     ^^ 
the  Court  below  was  correct,  and  that  the  same  ought  to  be  afiSrmed. 

Judgment  aj^rmed. 


Thb  Baltdkobe  and  Susquehanna  Bailboad  Company  vs. 
TiLGHMAN  G.  COMPTON  and  others.— June,  1844. 

Where  an  inqniBition  was  taken,  returned,  and  ratified,  according  to  law, 
upon  proceedings  by  a  railroad  company,  which  found  that  a  piece  or 
parcel  of  land  was  wanted  by  the  company  for  the  construction  of  their 
road,  and  assessed  the  damages  which  the  owner  of  the  fee  would  sus- 
tain by  the  use  and  occupation  of  his  land  for  the  purpose  aforesaid,  at, 
&c.  all  questions  having  relation  to  the  damage  done  by  the  location 
and  construction  of  the  road  are  terminated  and  concluded  by  such 
inquest,  (a) 


(a)  Corporations  authorized  to  exercise  the  power  of  eminent  domain  have 
the  right  to  renounce  the  inquisition  and  select  a  more  eligible  route,  or  to 
wholly  abandon  the  improvement,  at  any  time  before  actual  payment  of  the 
amount  afisessed,  either  by  commissioners  or  a  jury,  and  until  that  time  no 
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And  hence  in  an  action  brought  by  the  owner  of  a  fee  against  the  company 
for  having,  after  the  construction  of  the  road  through  his  land,  (the 
benefits  of  which  construction  to  the  plaintiff  had  been  submitted  to 
the  jurors  upon  the  inquisition  aforesaid,)  abandoned  the  same,  and 
constructed  the  road  anew  in  another  location,  off  the  the  plaintiff's 
land,  the  plaintiff  cannot  give  evidence  of  the  damage  which  would 
accrue  to  him  from  such  original  construction  independent  of  the  inqui- 
sition. 

After  a  railroad  company  had  constructed  its  road  by  authority  of  law, 
through  the  plaintiff ^s  land,  condemned  for  that  object,  they  were 
authorized  to  alter  the  location  of  their  road  between  two  given  points. 
They  re-constructed  their  road,  and  abandoned  that  part  which  had 
been  made  through  the  plaintiff's  land.  Held^  that  the  authority  de- 
rived from  the  Legislature  to  alter  the  location,  did  not  exempt  the 
company  from  liability  to  the  plaintiff  for. the  loss  sustained  by  him  by 
reason  of  such  abandonment. 

Where  a  railroad  company  had  constructed  a  road,  then  abandoned  it  in 
part,  and  changed  the  location  pro  tanto^  a  plaintiff  through  whose  land 
the  road  originally  passed,  having  sustained  no  damage  or  injury  in 
fact,  by  the  alteration,  cannot  maintain  an  action  for  such  change  of 
location. 

An  inquisition  to  condemn  land  for  the  use  of  the  B.  and  S.  Railroad  Com- 
pany, in  Baltimore  County,  out  of  the  limits  of  the  City  of  Baltimore, 
ought  not  to  be  held  upon  the  warrant  of  a  Justice  of  the  Peace  ap- 
pointed for  said  city.    Per  Balthiorb  County  Court. 

Under  the  Act  of  1827,  ch.  73,  resident  jurors  in  the  City  of  Baltimore  may 
be  summoned  to  act  in  any  part  of  Baltimore  County.     lb. 

The  description  in  an  inquisition  of  land  condemned,  ought  to  be  snflSi- 
ciently  certain.  The  omission  to  insert  the  name  of  the  tract  is  not 
^  ^  fatal.  A  *  description  is  sufficient  when  it  calls  for  stones,  trees, 
^ '-  planted  boundaries,  fixed  objects,  or  where  it  takes  for  the  begin- 
ning of  the  land  intended  to  be  described,  any  spot  or  point  of  begin- 
ning on  land  either  conveyed  to  the  company  and  recorded,  or  on  land 
thereV>fore  condemned  by  inquisition,  recorded.    lb. 

The  description  in  an  inquisition  beginning  for  the  land  condemned  at 
station  No.  147,  on  the  location  of  said  railroad,  and  running  thence  to 
station  No.  170,  being  28  stations  of  100  feet  each  in  length,  and  occu- 
pying a  space  of  66  feet  in  width  is  not  sufficiently  accurate  to  author- 
ize its  ratification.    lb. 

Under  the  charter  of  the  B.  and  S.  Railroad  Company,  the  inquisition  for 
the  condemnation  of  land  should  state  that  it  was  for  the  construction 
of  the  road,  in  that  event  the  entire  interest  is  condemned.    lb. 

Appeal  from  Baltimore  Connty  Court.  This  was  an  action  of 
treapaHS  apon  the  case,  commenced  on  the  2l8t  December,  1839,  by 
the  apiiellees  against  the  appellants.  The  declaration  of  the  plain- 
tiff alleged : 

title  to  the  property  condemned  vests  in  the  corporation.  Norria  vs.  Baltir- 
more.  44  Md.  604.  But  when  the  land  owner  has  suffered  loss  by  the  wrong- 
ful acts  or  unreasonable  delay  of  the  corporaticm,  he  may  reoorer  damagea 
therefor.    Blade  vs.  BalHmarey  60  Md.  241. 
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1st  Count. — ^That  whereas  by  an  Act  of  the  General  Assembly  of 
Maryland,  entitled  <^  An  Act  to  incorporate  the  B.  60  S.  B.  E.  Co." 
it  was  amongst  other  things  enacted,  that  the  subscribers  of  the 
stock  therein  mentioned,  their  successors  and  assigns,  should  be, 
and  they  were  thereby  declared  to  be,  incorporated  into  a  company, 
&c.;  and  amongst  other  things  in  the  said  Act  mentioned  and  enum- 
erated, the  president  and  directors  of  the  said  company  were  in- 
vested with  all  the  rights  and  powers  necessary  for  the  construction 
and  repair  of  a  railroad  from  the  City  of  Baltimore  to  some  suitable 
point  or  points  on  the  Susquehanna  Biver,  to  be  by  them  deter- 
mined, not  exceeding  sixty -six  feet  wide ;  and  whereas  by  the  said  Act 
of  Assembly,  it  was  also  enacted,  that  the  president  and  directors 
of  said  company,  or  a  majority  of  them,  or  any  person  or  persons 
authorized  by  a  majority  of  them,  might  agree  with  the  owner  or 
owners  of  any  land,  earth,  &c.,  or  any  improvements  which  might  be 
wanted  for  the  construction  or  repair  of  any  of  said  roads,  or  any  of 
their  works,  for  the  purchase  or  use  and  occupation  of  the  same,  and 
if  they  could  not  agree,  or  if  the  owner  or  owners,  or  any  of  them,  be 
9k  feme  covert,  under  age,  nan  compos  mentis^  or  out  of  the  county  in 
which  the  proi^erty  might  be,  when  such  land  and  material  may  be 
wanted,  *  application  might  be  made  to  any  justice  of  the  peace 
of  such  county,  who  should  thereupon  issue  his  warrant,  '^'^ 
under  hand  and  seal,  directed  to  the  sheriff  of  said  county,  requiring 
him  to  summon  a  jury  of  twenty  inhabitants  of  said  county,  &c.,  to 
meet  on  the  land,  or  near  to  the  other  property  or  materials  to  be 
valued,  on  a  day  named  in  said  warrant,  not  less  than  ten,  nor  more 
than  twenty  days,  after  the  issuing  of  the  same  ;  and  if  at  said  time 
and  place  any  of  said  jurors  summoned  should  not  attend,  &c.,  that 
before  they  should  act  as  such,  the  said  sheriff  should  administer  to 
each  of  them  an  oath  or  affirmation,  as  the  case  might  be,  that  he 
would  justly  and  impartially  value  the  damages  which  the  owner  or 
owners  might  sustain  by  the  use  and  occupation  of  the  same,  re- 
quired by  the  company,  and  that  the  jury  in  estimating  such  dam- 
ages should  take  into  the  estimate  the  benefits  resulting  to  the  said 
owner  or  owners  from  the  conducting  such  railroad  through,  along,  or 
near  to,  the  property  of  said  owner  or  owners,  but  only  in  extin- 
guishment of  the  claim  for  damages,  and  that  the  said  jury 
shonld  reduce  their  inquisition  to  writing,  and  should  sign  and  seal 
the  same,  and  that  it  should  then  be  returned  by  said  sheriff  to  the 
clerk,  &c.,  and  should  be  confirmed  by  said  Court  at  its  next  session, 
if  no  sufficient  cause  to  the  contrary  be  shown,  and  when  confirmed 
should  be  recorded  by  the  said  clerk,  &c. ;  but  if  set  aside,  the  said 
Court  should  direct  another  inquisition  to  be  taken  in  the  manner 
above  prescribed,  and  that  such  inquisition  should  describe  the  prop- 
erty taken,  or  the  bounds  of  the  land  condemned,  and  the  quantity 
of  duration  of  the  interest  in  the  same,  valued  for  the  company,  and 
such  valuation,  when  paid  or  tendered  to  the  owner  or  owners  of  said 
2  2g. 
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property,  or  his,  her  or  their  legal  representatives,  shoald  entitle  the 
said  company  to  the  estate  and  interest  in  the  same,  thus  valued,  as 
fully  as  if  it  had  been  conveyed  by  the  owner  or  owners  of  the  same; 
and  whereas,  one  Thomas  Oompton,  late  of  Baltimore  County,  de- 
ceased, who  was  the  father  of  the  plaintiffs  in  this  action,  was,  in  his 
life-time,  to  wit,  on  the  first  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-one,  and  at  the  time  of  his 
^^  death,  .at  the  *  county  aforesaid,  seized  in  fee  simple  of  a  oer- 
^^  tain  tract,  or  part  of  a  tract,  or  parcel  of  land,  situate,  lying, 
and  being  in  said  county,  called  Bidgely's  Whim  ;  and  whereas,  on 
the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  the  presi- 
dent and  directors  of  the  said  company,  or  a  majority  of  them,  did 
determine  to  locate  and  construct  the  B.  &  S.  B.  B.  through,  along, 
over  and  upon  the  said  lands  of  the  said  Thomas  Compton ;  and 
whereas,  the  president  and  directors  of  said  company  could  not  agree 
with  the  said  Thomas  Compton,  for  the  lands  so  wanted  for  the  loca- 
tion and  construction  of  the  said  railroad  and  the  said  Thomas  Comp- 
ton would  not  consent  to  the  location  and  construction  of  the  said  road 
through,  along,  over,  and  upon  his  said  lands,  the  president  and  direc- 
tors of  the  said  company  caused  the  said  railroad  to  be  located,  made, 
and  constructed,  through,  along,  over  and  upon  the  said  lands  of  the 
said  Thomas  Compton,  for  the  length  of  twenty -three  hundred  feet, 
and  of  the  breadth  of  sixty-six  feet,  using  and  occupying  therefor  three 
acres  one  rood  and  thirty-eight  perches  of  land,  without  his  permis- 
sion and  consent,  and  without  making  or  allowing  him  any  compen- 
sation whatever  therefor.  And  the  said  plaintiffs  further  say,  that 
in  the  making  and  constructing  of  the  said  road  through,  along,  over 
and  upon  the  said  lands  of  the  said  Thomas  Compton,  as  aforesaid, 
the  president  and  directors  of  the  said  company  caused  an  embank- 
ment, consisting  of  earth,  stone  and  gravel,  to  be  made,  of  the  length 
of  two  thousand  feet,  of  the  breadth  of  thirty  feet,  and  of  the  height 
of  ten  feet,  on  one  part  of  the  said  land,  and  that  the  president  and 
directors  of  the  said  company  also  caused  to  be  made,  an  excavation, 
of  the  length  of  two  hundred  feet,  of  the  breadth  of  sixty-six  feet, 
and  of  the  depth  of  twenty  feet,  on  another  portion  of  said  land,  to 
the  great  damage  and  injury  of  said  Thomas  Compton.  And  the 
said  plaintiffs  further  say,  that  afterwards,  to  wit,  on  the  sixteenth 
day  of  March,  in  the  year  eighteen  hundred  and  thirty -one,  at  tlie 
county  aforesaid,  the  B.  &  S.  B.  B.  Co.  made  application  to  Henry 
Brice,  Esquire,  a  justice  of  the  peace  of  the  State  of  Maryland,  in 
and  for  the  City  of  Baltimore,  to  issue  his  warrant,  *  under 
'^^  his  hand  and  seal,  directed  to  the  sheriff' of  said  county,  re- 
quiring him  to  summon  a  jury  of,  &c.,  as  the  jury  of  inquest  of  dam- 
ages in  the  matter  of  the  said  Thomas  Compton,  in  pursuance  of  the 
said  Act  of  Assembly,  and  that  the  said  warrant  was  accordingly 
issued,  directed  to  Henry  Green,  Esq.  the  then  sheriff  of  said  county, 
and  executed  and  returned  to  Baltimore  County  Court,  and  that  after- 
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irards,  to  wit,  on  the  30th  April,  1833,  the  said  inqaisition,  so  taken 
and  retained,  was  qnashed  and  set  aside  by  the  Court,  and  the  said 
•sheriff  was  ordered  and  directed  to  summon  a  new  jury,  which  was 
done,  and  a  new  inquisition  taken,  executed  and  returned,  and  con- 
firmed by  the  said  Court,  and  that  the  said  Thomas  Compton  was 
allowed  one  cent  for  his  damages,  and  no  more.  And  the  said  plain- 
tiffs further  say,  that  the  B.  &  S.  E.  E.  Co.  continued  from  the  16th' 
March,  1831,  until  the  1st  September,  1838,  at,  &c.,  ta>  use,  occupy, 
possess  and  enjoy  that  portion  of  the  said  tract  or  parcel  of  land 
hereinbefore  mentioned,  and  the  railroad  thereon  made  and  con- 
structed, without  paying  or  allowing  any  compensation  whatever 
therefor.  And  that  said  plaintiffs  further  say,  that  the  said  Thomas 
Compton  depart'ed  this  life  on  or  about  the  1st  December,  1833,  at, 
•&C.,  and  that  his  real  estate  descended  to  the  said  plaintiffs,  as  his 
beirs-at-law. 

2d  Count. — And  the  said  plaintiffs  further  say,  that  afterwards,  to 
wit,  by  an  Act  of  the  General  Assembly  of  Maryland,  passed  at,  &c., 
entitled  ^'  A  further  supplement  to  an  Act  entitled  an  Act  to  incorpo- 
rate the  B.  &  S.  E.  E.  Co."  it  was  enacted  that  the  B.  &  S.  E.  E. 
Co.  be,  and  they  were  hereby  authorized  to  alter  the  location  of 
their  road  between  Baltimore  and  Timonium  and  Owings'  Mills,  and 
in  making  such  alteration  have  and  exercise  all  the  powers  conferred 
by  the  Act  of  incorporation  for  the  purpose  of  originally  construct- 
ing said  road.  And  the  said  plaintiffs  further  say,  that  afterwards, 
to  wit,  on  the  1st  September,  1838,  at,  &c.,  the  B.  &  S.  E.  E.  Co.,  in 
pui-suance  of  the  powers  in  them  vested  as  aforesaid,  altered  the 
location  of  their  road  between  Baltimore  and  Timonium,  and  aban- 
doned all  that  part  of  their  said  railroad  which  had  been  located  and 
constructed  upon  the  lands  of  the  said  *  Thos.  Compton,  as 
aforesaid,  and  made  and  constructed  their  said  railroad  from  '^^ 
and  off  the  lands  of  the  said  plaintiffs,  and  have  ceased  to  use  and 
travel  upon  that  part  of  their  said  road  which  was  originally  made 
and  constructed  upon  the  lands  of  the  said  plaintiffs,  and  have 
thereby  entirely  deprived  the  said  plaintiffs  of  the  benefits  resulting 
to  the  said  plaintiffs  from  the  conducting  of  the  said  railroad  through, 
along,  and  upon  their  said  lands,  to  their  great  loss  and  injury,  and 
without  making  and  allowing  to  them,  the  said  plaintiff's,  any  com- 
pensation whatever  therefor.  And  the  said  plaintiff's  further  say, 
that  since  the  passing  of  the  several  Acts  of  Assembly  hereinbefore 
mentioned,  and  since  the  condemnation  of  the  lauds  of  the  plaintiffs, 
for  the  uses  and  purposes  aforesaid,  and  since  the  original  location 
and  construction  of  the  said  railroad,  and  since  the  making  of  the 
said  embankments  and  excavation  hereinbefore  mentioned,  and  since 
the  making  and  constructing  of  their  said  railroad  anew,  between 
Baltimore  and  Timonium,  and  the  abandonment  of  the  original  loca- 
tion and  construction  thereof  upon  the  lands  of  the  said  plaintiffs, 
and  the  discontinuance  of  the  travel  thereon,  to  wit,  on  the  1st  Jan- 
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nary,  1840,  at,  &c.,  and  ever  since,  the^  B.  &  8.  E.  E.  Co.  well  know- 
ing the  premises,  bnt  not  regarding  their  own  duties,  nor  the  rights 
of  the  said  plaintiffs,  have  not  removed  the  said  embankment,  nor 
the  earth,  stone  and  gravel  wherewith  the  same  was  made  and  con- 
stracted,  nor  have  the  B.  &  8.  B.  B.  Co.  filled  op  the  said  excavation 
hereinbefore  mentioned,  as  they  ought  to  have  done,  but  have  per- 
mitted the  same  to  remain  as  made,  to  the  great  loss  and  damage  of 
the  said  plaiiftiffs.  By  all  which  said  premises,  the  said  plaintiffs 
say  that  they  are  injured,  and  have  sustained  damage  to  the  value 
of,  &c. 

To  this  declaration  the  defendants  pleaded  not  guilty  on  the  first 
count,  on  which  issue  was  joined;  and  by  consent  of  parties  leave 
was  given  generally  to  offer  special  matter  in  evidence. 
The  defendants  demurred  to  the  second  count,  and  the  County 
Court  rendered  judgment  thereon  for  them.  As  to  both 
'*"  •  counts,  however,  all  " errors  in  pleading"  were  waived  by 
consent. 

At  the  trial  the  jury  found  a  verdict  for  the  plaintiffs,  of  tl,643, 
with  interest  from  the  25th  May,  1841. 

1st  Exception. — The  plaintiffs  to  support  the  issue  on  their  part^ 
offered  in  evidence  the  charter  granted  to  the  defendants  by  the 
General  Assembly,  and  proved  that  they  were  the  children  and  heirs- 
at-Iaw  of  Thomas  Compton,  in  whose  life-time,  at  the  instance  of  the 
defendants,  the  following  proceedings  took  place  for  the  condemna- 
tion of  a  part  of  a  tract  of  land,  belonging  to  him  in  fee,  and  lying 
in  said  county,  about  three  and  a  half  miles  from  the  City  of  Balti- 
more, and  at  the  time  of  this  action  owned  by  and  in  the  possession 
of  the  said  plaintiffs,  as  his  heirs-at-law. 

^^ Thomas  Compton:  Inquisition,  condemnation  and  confirmation 
of  part  of  his  lands,  for  the  use  of  the  Baltimore  and  Susquehanna 
Eailroad  Company : 

^<  Be  it  remembered,  that  on  the  11th  April,  1831,  H.  G.,  Esq. 
sheriff  of  B.  Co.,  in  pursuance  of  an  Act  of  the  General  Assembly 
of  Maryland,  &c.,  entitled  '  An  Act  to  incorporate  the  B.  &  8.  E.  E. 
Co.*  made  return  to  the  Court  here  of  the  following  warrant,  inqui- 
sition and  return,  to  wit : 
"  Maryland,  Baltimore  County^  to  wit : 

"  To  Henry  Green,  Esq.,  sheriff  of  said  county :  Whereas  applica- 
tion has  been  made  to  me,  a  justice  of  the  peace  of,  &c.,  by  the  P. 
&  D.  of  the  B.  &  8.  E.  E.  Co.,  stating  that  the  said  company  cannot 
agree  with  T.  C.  for  the  purchase  or  use  and  occupation  of  a  certain 
tract  or  parcel  of  land,  lying  in  said  county,  belonging  to  the  said 
T.  C,  and  contained  within  the  following  metes  and  bounds,  courses 
and  distances,  to  wit :  Beginning  for  the  same  at  station  No.  147,  on 
the  location  of  said  railroad,  and  running  thence  to  station  No.  170, 
being  twenty-three  stations  of  one  hundred  feet  each  in  length,  and 
occupying  a  space  of  sixty-six  feet  in  width,  containing  three  and  a 
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balf  acres,  and  which  said  tract  is  wanted  by  the  said  company  tor 
the  constraction  of  a  railroad  from  the  City  of  B.  towards  the  S. 
river,  under  and  in  conformity  to  the  provisions  *  of  an  Act  ^ 
of  Assembly,  passed,  &c.,  entitled  *  An  Act,'&c.  Kow,  there-  '*• 
fore,  I,  the  said  justice,  under  and  by  virtue  of  the  said  Act  and  ap- 
plication aforesaid,  do  hereby  authorize  and  cominand  you  to  sum- 
mon a  jury  of  twenty  inhabitants  of  said  county,  not  related  to  said 
T.  C,  nor  in  any  way  interested,  to  meet  on  the  land,  o.n  Monday  the 
28th  day  of  March  instant,  the  date  hereof.  Herein  fail  not,  and 
this  shall  be  your  warrant  and  authority  therefor.  Witness  my  hand 
and  seal,  this  16th  March,  1831.  Henby  Bbice,  [Seal.]" 

^'  I  hereby  certify  and  return,  that  by  authority  and  in  pursuance 
of  the  commands  of  the  within  warrant  to  me  directed,  I  summoned 
B.  D.J  &c.,  being  a  jury  of  twenty  inhabitants  of  said  county,  not 
related  to  the  within  named  T.  C,  nor  in  any  wise  interested,  to 
meet  on  the  lands  on  Monday  the  twenty-eighth  day  of  March,  1831, 
at  which  time  and  place  did  appear  the  above  named  persons,  being 
the  jurors  aforesaid,  from  which  panel  the  president  of  the  com- 
pany did  strike  ofl^  &c.  leaving  twelve  jurors  to  act  as  a  jury  of  in- 
quest of  damages,  to  wit,  B.  D.,  &c.;  and  before  the  said  jurors  pro- 
ceeded to  act  as  such,  I  administered  to  each  of  them  the  following 
oath  or  affirmation :  (as  they  respectively  swore  or  affirmed,)  '  You 
do  swear,  (or,  solemnly,  sincerely  and  truly  declare  and  affirm,)  that 
yon  will  justly  and  impartially  value  the  damages  which  T.  C.  will 
sustain  by  the  use  or  occupation  of  the  tract  of  land  required  by  the 
B.  &  S.  B.  B.  Go.,  for  the  construction  of  a  Railroad  from  the  City  of 
B.  towards  the  S.  river.'  Whereupon,  having  shown  to  the  said 
jury  the  tract  of  land  within  described,  and  directed  the  said  jury 
to  take  into  the  estimate  of  damages  the  benefits  resulting  to  the 
said  T.  G.  from  the  passage  of  such  railroad  through  and  along  said 
property,  but  only  in  the  extinguishment  of  the  claim  for  damages, 
the  said  jury  did  reduce  their  inquisition  to  writing,  and  did  sign 
and  seal  the  same  in  manner  and  form  as  by  the  original  of  the  said 
inquisition,  hereto  annexed,  and  made  part  of  this  return,  doth  ap- 
pear. Whereupon,  I  hereby  return  the  said  inquisition  to  William 
Gibsou,  the  clerk  of  the  said  county,  as  directed  by  the  Act  of  As- 
sembly, entitled  *  An  Act  to  incorporate  the  Baltimore  *and  ^^ 
Susquehanna  Bailroad  Company.'  Witness  my  hand  and  '^^ 
seal.  Heket  Green,  [Seal,] 

Sheriff  of  Baltimore  County." 

Inquisition.  Maryland,  B.  County :  An  inquisition  taken  at  the 
said  county,  on  the  28th  March,  1831,  before  H.  G.,  sheriff',  &c.,  on 
the  oath  of  R.  D.,  &c.,  who,  having  been  summoned  by  said  sheriff, 
and  sworn  justly  and  impartially  to  value  the  damages  which  T.  C. 
will  sustain  by  the  use  and  occupation  of  that  piece,  parcel  or  tract 

■ 

of  land,  owned  by  the  said  T.  C.,  situated  in  said  county,  being  part 
of  a  tract  called ,  and  contained  within  the  following  metes  and 
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boands,  courses  and  distances,  to  wit:  Beginning  for  the  same  at 
station  No.  147,  on,  &c.,  as  before  described  in  the  justice's  warrant; 
which  said  piece,  parcel  or  tract,  is  wanted  by  the  B.  &  B.  B.  B.  G. 
for  the  nse  of  a  railroad  from  the  Gity  of  Baltimore  towards  the 
Susquehanna  Biver,  upon  their  oaths  do  say,  that  the  said  T.  G.  is 
not  entitled  to  any  damage  by  the  use  and  occupation  aforesaid.  In 
testimony  whereof,  we,  the  subscribers,  being  the  jurors  aforesaid, 
have  hereunto  set  our  hands  and  seals,  on  the  day  and  year  first 
above  written.  Bich'd  Dorset,  [Seal,]  &c. 

I  do  hereby  certify  and  return  to  the  clerk  of  Baltimore  Gounty 
Court,  the  within  inquisition,  taken  before  me,  on  the  oaths  of  the 
jurors  within  named ;  as  herein  set  forth  and  reduced  to  writing,  and 
signed  and  sealed  by  the  said  jurors,  in  my  presence,  agreeably  to 
the  directions  of  the  Act  of  Assembly,  entitled,  an  Act  to  incorpo- 
rate the  Baltimore  and  Susquehanna  Bailroad  Company. 

Henry  Green,  • 
SheriflF  of  Balto.  Gounty,  [Seal.] 

Which  said  inquisition  was  quashed  by  Baltimore  Gounty  Court  on 
the  motion  of  the  said  T.  G.  * 

1st.  The  Court  is  of  opinion  that  the  issuing  of  the  warrant  by 
H.  B.,  he  being  <^  a  justice  of  the  peace  of  the  State  of  Maryland, 
in  and  for  the  Gity  of  Baltimore,"  was  irregular,  and  affords  proper 
ground  for  quashing  the  inquisition. 

2d.  The  Court  is  of  opinion  that  the  summoning  of  jurors 
"^^  •  resident  in  the  Gity  of  Baltimore,  is  not  contrary  to  law,  for 
the  purposes  contemplate  by  the  Act  of  1827,  chap.  72,  and  within 
its  intent  and  meaning,  jurors  may  be  taken  from  any  part  of  the 
entire  county,  of  which  county,  for  that  purpose,  the  Gity  of  Balti- 
more is  a  part.  The  jurors  summoned  must  be  disinterested  within 
the  intent  and  provisions  of  the  said  Act. 

3rd.  The  Court  is  of  opinion  that  the  description  of  the  land  con- 
demned is  not  snfSciently  certain,  but  that  the  omission  to  insert  the 
name  of  the  tract  of  land  is  not  a  fatal  defect.  The  description 
would  have  been  sufficiently  accurate  if  it  had  called  for  stones, 
trees,  or  any  boundaries  planted,  or  other  fixed  objects,  or  if  It  had 
taken  for  the  beginning  of  the  land  intended  to  be  described,  any 
spot  or  point  of  beginning  on  land  either  conveyed  to  the  railroad 
company,  and  therefore  rendered  certain  by  the  record  of  the  deed 
of  conveyance,  or  on  land  theretofore  condemned  by  inquisition,  for 
the  use  of  the  company,  if  the  inquisition  was  recorded. 

4th.  The  Court  is  of  opinion,  also,  that  the  inquisition  ought  to 
have  set  forth  that  the  land  was  condemned  for  the  use  of  the  com- 
pany, for  construction,  which  would  have  been  sufficient,  but  the 
statement  of  that  fact  in  the  warrant,  does  not,  in  the  opinion  of  the 
Court,  comply  with  the  requisition  of  the  law,  that  it  should  appear 
in  the  inquisition. 
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5th.  The  Court  is  of  opinion  that  it  is  not  necessary  for  the  in- 
qnisition,  in  order  to  comply  with  that  part  of  the  law  which  requires 
the  jury  to  state  "  the  quantity  of  duration  of  interest,"  to  set  forth 
whether  the  land  is  condemned  in  fee,  for  life,  or  years,  or  otherwise, 
but  that  the  inquisition- will  be  good  if  it  sufficiently  appear  on  its 
face,  as  it  will  do  if  the  land  be  stated  to  be  wanted  '^  for  construc- 
tion "  of  the  railroad,  that  the  entire  interest  in  the  land  condemned 
is  intended  to  be  taken. 

The  County  Court,  on  the  30th  April,  1833,  ordered  and  decreed, 
that  the  sheriff  of  Baltimore  County  summon  a  jury  of  twenty  in- 
habitants of  said  county,  not  related  to  the  said  defendant,  nor  in 
any  wise  interested  in  the  said  matter,  to  meet  on  the  said  lands  of 
the  said  T.  C,  required  by  the  said  •  plaintiffs  for  the  uses,  ^ 
purposes  and  operations  of  the  said  plaintiffs,  or  near  thereto,  ^" 
on  the  18th  day  of  May  next,  and  if,  at  the  said  time  and  place,  any, 
&c.,  from  which  panel  each  of  the  said  parties,  his  or  their  agent  or 
attorney,  may  strike  four  jurors,  and  in  the  absence  of  the  said 
parties,  or  either  of  them,  or  their  agent  or  attorney,  the  said  sheriff 
shall  strike  four  persons  for  each  or  either  of  said  parties  from  said 
panel,  and  the  remaining  twelve  jurors  shall  act  as  the  jury  of  in- 
quest of  damages  in  the  said  cause,  but  before  they  act  as  such,  the 
said  sheriff'  shall  administer  to  each  of  them  an  oath  <9r  affirmation, 
as  the  case  may  be,  that  he  will  justly  and  impartially  value  and 
asseRS  the  damages  which  the  said  defendant  will  sustain  by  the  use 
and  occupation  of  his  lands  and  premises  by  the  said  plaintiffs,  and 
the  said  jury,  in  estimating  such  damages,  shall  take  into  the  esti- 
mate the  benefits  resulting  to  the  said  defendant  from  constructing 
such  railroad  through,  along  or  near  to  the  property  of  said  de- 
fendant, but  only  in  extinguishment  of  damages,  and  the  said  jury 
shall  sign  and  seal  their  said  inquisition,  and  deliver  it  to  the  said 
sheriff,  and  the  said  sheriff  shall  forthwith  return  the  same  to  this 
Court. 

The  inquisition  returned  by  the  sheriff  under  the  order  of  Balti- 
more County  Court,  after  recitiug  the  proceedings,  stated  that  the 
jurors  were  sworn  justly  and  impartially  to  value  and  assess  the 
damages  which  T.  C.  will  sustain  by  the  use  and  occupation,  for  the 
purpose  of  construction  of  the  railroad,  of  that  piece,  parcel  or  tract 
of  land  owned  by  the  said  T.  C,  situated  in  said  county,  being  part 
of  tract  called  "Ridgely's  Whim,"  or  by  whatsoever  name  or  names 
the  same  may  be  called  or  known,  and  contained  within  the  following 
metes  and  bounds,  courses  and  distances,  to  wit :  beginning  for  the 
same  at  a  stone  placed  in  the  ground,  forty-seven  feet  from  a  hickory 
tree,  being  on  the  boundary  line  of  said  tract,  marked  with  three 
notches,  and  at  a  station  stake  numbered  147,  on  the  line  of  the  B. 
&  8.  B.  R.,  and  running  thence,  north  26°  30^  east,  one  hundred 
feet,  thence  north  18°  30^  east,  one  hundred  feet,  thence  north  7°  30^ 
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^-  east,  seven  hundred  •  feet,  thence  north  5^  30'  east,  one  hun- 
••^  dred  feet,  thence  north  1°  30'  east,  one  hundred  feet^  thence 
north  2°  30'  west,  one  hundred  feet,  thence  north  8^  30'  east,  one 
huodred  feet,  thence  north  14^  west,  one  hundred  feet,  thence  north 
18^  west,  one  hundred  feet,  thence  north  19^  west,  one  hundi^d  feet, 
thence  north  21°  west,  one  hundred  feet,  thence  north  25°  west,  one 
hundred  feet,  thence  north  23°  west,  one  hundred  feet,  thence  north 
14°  30'  west,  one  hundred  feet,  thence  north  3°  west,  one  hundred 
feet,  thence  north  4°  east,  one  hundred  feet,  thence  north  3°  west, 
one  hundred  feet,  to  Station  No.  170,  on  the  line  of  said  road,  sup- 
posed to  be  the  termination  of  the  land  owned  and  occupied  by  the 
said  T.  C,  containing,  by  the  above  described  courses,  and  a  constant 
width  of  66  feet,  three  acres,  one  rod,  and  thirty-eight  perches  of 
land,  more  or  less,  which  said  piece,  parcel  or  tract  is  wanted  by  the 
B.  &  S.  B.  B.  Co.  for  construction  of  a  railroad  fi*om  the  City  of  B. 
towards  the  S.  Biver,  upon  their  oaths  do  say,  that  they  value  and 
assess  the  damages  which  the  said  Thomas  Compton  will  sustain  by 
the  use  and  occupation  aforesaid,  at  the  sum  of  one  cent.  In  testi- 
mony whereof,  we,  &c. 

The  inquest  was  ratified  and  confirmed  on  the  6th  November, 
1833. 

This  plaintiffs  further  offered  in  evidence,  that  under  and  by  virtue 
of  such  condemnation,  the  said  defendants  took  possession  of  the 
parcel  of  land  in  said  proceedings  described,  and  proceeded  to  make 
an  excavation  and  embankment  thereon,  and  completed  upon  the 
same  their  railroad,  and  used  and  travelled  said  road ;  and  further 
offered  in  evidence  from  the  printed  statute  book,  a  supplement  to 
the  charter  of  the  defendants,  granted  by  the  General  Assembly  at 
December  Session,  1835,  chap.  371,  in  pursuance  of  the  provisions  of 
which,  the  defendants,  on  the  1st  January,  1838,  abandoned  all  that 
portion  of  their  railroad  which  had  been  so  as  aforesaid  constructed 
on  the  land  of  said  T.  C,  and  took  away  the  rails  therefrom,  and 
wholly  ceased  to  use  and  travel  such  part  of  their  said  road ;  and 
further  offered  to  prove  by  Henry  McElderry,  John  W.  Ward  and 
Q9  William  McLanahan,  witnesses  produced  *  and  sworn  on  their 
^'^  part,  that,  at  the  request  of  the  said  T.  C,  and  prior  to  the 
construction  of  the  said  road  upon  his  land,  they  had  examined  said 
land,  and  had  estimated  the  damage  to  accrue  to  him  from  such  con- 
struction at  the  sum  of  $1,100,  and  that,  in  their  judgment,  the 
damage  done  to  the  land  by  the  said  road,  as  originally  constructed, 
amounted  to  that  sum,  for  the  purpose  of  proving  which  damage,  said 
evidence  was  offered. 

To  the  admissibility  of  which  evidence,  the  defendants  objected, 
upon  the  several  grounds  following: 

The  defendant,  by  its  counsel,  objects  to  the  admissibility  of  the 
evidence  offered  by  the  plaintiffs,  to  prove  the  damage  done  to  their 
land  by  the  original  location  of  the  defendants'  railroad. 
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1st.  Because  the  action  (as  appears  from  the  plaintiffs'  declara- 
tion,) is  brought  to  recover  damages  tor  changing  the  location  of  the 
raiboad,  which,  heretofore,  was  constructed  through  the  land  of  the 
plaintiffs,  and  if  they  are  entitled  to  recover  anything,  the  measure 
of  damages  is  the  injury  inflicted  by  such  <}hange,  and  not  what  may 
have  been  suffered  from  the  first  location  of  the  road. 

2Bd.  Because,  if  proof  is  admissible  of  the  damage  sustained  by 
the  original  location  and  construction  of  the  railroad  of  the  defend- 
ant upon  the  lauds  of  the  plaintiffs,  then  that  the  inquisition  of 
damages  upon  said  land,  in  the  life-time  of  their  ancestor  T.  C, 
taken  and  returned  to  Baltimore  County  Court,  and  by  it  confirmed, 
and  which  has  been  given  in  evidence  by  the  plaintiffs,  is  conclusive 
as  to  the  amount  of  such  damages. 

3rd.  Because,  if  proof  of  such  damage,  other  than,  or  in  addition 
to,  said  inquisition,  is  admissible,  the  evidence  so  offered  is  not  the 
best  which  the  nature  of  the  case  admits. 

The  Court  [B.  B.  Magbudeb,  A.  J.]  refused  to  sustain  said  ob- 
jections, and  the  evidence  was  admitted  accordingly,  and  went  to  the 
jury.    The  defendants  excepted. 

2nd  Bxception. — The  defendants  then,  to  support  the  issue  on  their 
party  offered  in  evidence,  that  on  the  1st  January,  1838,  ^^ 
*  under  the  supplement  to  their  charter  as  proved,  they  had  ^^ 
reconstructed  off  the  lands  of  the  plaintiffs,  and  at  the  distance  of 
about  two  hundred  yards  from  its  old  location  thereon,  all  that  por- 
tion of  their  railroad  which  had  been  originally  located  on  the  lands 
of  the  plaintiffs,  and  had  completed  and  were  using  and  travelling 
the  same,  and  that  said  railroad,  as  so  reconstructed,  was  of  equal 
benefit  and  convenience  to  the  said  plaintiffs,  as  it  had  been  where 
originally  constructed ;  and  further  proved  that  the  parcel  of  land 
described  in  the  proceedings  of  condemnation,  given  in  evidence  by 
the  plaintiffs,  had  been  in  the  possession  of  the  plaintiffs  from  the 
time  of  the  reconstruction  of  said  railroad,  and  was  claimed  and  ad- 
mitted to  belong  to  them;  and  further  gave  in  evidence,  that  the 
same,  at  an  expense  of  not  more  than  five  hundred  dollars,  might  be 
rendered  as  valuable  for  cultivation,  as  it  had  been  before  the  original 
construction  of  the  railroad  thereon. 

The  defendants  then  prayed  the  Court  to  instruct  the  jury  as 
follows : 

Ist.  That  the  plaintiffs  are  not  entitled  to  recover  in  this  action, 
because  the  altered  location  of  the  railroad  through  the  land  of  the 
plaintiffs,  though  it  has  removed  the  same  from  said  land,  has  been 
by  authority  ol',  and  pursuant  to,  and  within  the  provisions  of  the 
Act  of  Assembly  of  1835,  ch.  371,  entitled  a  further  supplement  to 
the  Act  entitled,  an  Act  to  incorporate  the  B.  &  S.  B.  B.  Co. 

2nd.  That  the  plaintiffs  are  not  entitled  to  recover  in  this  action 
for  the  removal  from  their  land  of  the  railroad  of  the  defendant,  un- 
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less  they  find  some  actaal  damage  to  the  plaintiffs,  growing  ont  of 
snch  removal. 

3rd.  That  if  the  plaintiffs  are  entitled  to  recover  in  this  action,  the 
measnre  of  the  damages  to  be  awarded  them,  is  the  damage  sus- 
tained by  them,  in  having  the  railroad  of  the  defendants  in  its  pre- 
sent position,  instead  of  having  it  apon  its  original  location  on  their 
land,  and  that  if  the  jarors  find  the  plaintiffs  to  have  sustained  no 
injury  from  snch  change,  then  that  they  are  not  entitled  to  recover. 
^  *  The  plaintiffs  likewise  prayed  the  Gonrt  for  other  instruc* 

^^      tions,  as  follows : 

The  plaintiffs  ask  the  Court's  instruction  to  the  jury,  that  they 
are  entitled,  to  recover  the  damage  done  to  the  land  and  other  prop- 
erty of  the  plaintiffs,  by  the  original  location  of  the  defendants'  road 
over  the  same,  and  the  abandonment  of  such  location  at  the  time  of 
snch  abandonment,  provided,  the  jury  shall  find  such  damage,  loca- 
tion and  abandonment,  and  also,  that  the  present  location  of  said 
road  is  on  the  eastern  side  of  Jones  Fall,  entirely  off  of  the  plain- 
tiffs' land,  without  any  deduction  whatever  for  the  benefit  or  advan- 
tage which  the  jury  may  find  from  the  evidence,  the  plaintiffs  derive 
from  the  present  location  of  defendants'  road.  The  plaintiffs  in  this 
case  claim,  as  a  measure  of  damages,  to  recover  what  from  the  evi- 
dence in  the  cause  the  jury  may  find  to  have  been  the  value  of  the 
land  originally  taken  under  the  condemnation  offered  in  evidence 
by  the  plaintiffs,  and  such  other  of  the  land  as  was  directly  injured 
by  the  making  of  said  road,  at  the  time  the  defendants  totally  aban- 
doned the  said  location,  and  made  and  used  the  one  on  the  western. 
side  of  the  Falls  off  the  plaintiffs'  land,  if  the  said  land  had  never 
been  taken  by  the  defendants,  less  what  the  jury  may  find  to  be  the 
value  to  the  plaintiffs  of  said  lands  at  the  time  of  such  final  abandon- 
ment ;  and  for  the  purpose  of  proving  said  facts,  they  offered  in  e\i- 
deuce  to  the  jury,  that  twenty  acres  of  the  said  land,  worth  $200  an 
acre,  were  by  said  first  location,  and  the  making  of  said  road,  ren- 
dered totally  valueless,  except  for  the  purpose  of  said  road,  and  as 
exidence  thereof,  offered  to  prove  by  a  competent  witness,  Capt.  De 
La  Boche,  as  civil  engineer,  who  had  carefully  examined  said  part  of 
said  road,  that  to  restore  the  said  land  to  its  said  original  value  of 
$200  an  acre,  would  cost  at  least  $5,000. 

The  Court  [B.  B.  Magbudeb,  A.  J.]  refused  to  instruct  the  jury 
as  prayed,  and  gave  Che  following  direction : 

If  the  jury  shall  find  that  the  defendants  originally  located  their 
railroad  through  the  lands  of  the  plaintiffs,  and  made  the  embank- 
^  ments  and  excavations,  and  completed  and  used  the* said 
^^  road  in  the  manner  set  forth  in  the  evidence,  and  that  defend- 
ants then  abandoned  the  said  road,  and  shall  also  find  that  the  pres- 
ent location  of  the  road  is  on  the  eastern  side  of  Jones  Falls,  entirely 
off  the  plaintiffs'  land,  then  the  plaintiffs  are  entitled  to  recover  the 
damage  done  to  the  land  and  other  proiierty  of  the  plaintiffs,  by 
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the  original  location  of  the  defendants'  road  through  and  over  the 
same,  without  any  deduction  whatever  for  any  benefit  or  advantage 
which  the  jury  may  find  from  the  evidence,  the  plaintiff  derived  from 
the  present  location  of  the  road. 

And  the  Court  further  instruct  the  jury,  that  the  price  paid  by  the 
plaintiffs  for  the  benefit  of  the  road,  as  originally  located,  or  the 
amount  which  was  charged  to,  or  assessed  upon,  the  plaintiffs,  at 
the  time  of  the  taking  of  the  inquisition  given  in  evidence  in  this 
cause,  as  benefit  resulting  to  the  plaintiffs  from  the  location  of  the 
road  through  his  land,  and  which  was  deducted  by  the  jury  who 
made  the  inquisition  from  the  whole  amount  of  damage  done  to  the 
land  and  other  property  of  the  plaintiffs  by  said  original  location,  if 
the  jury  shall  find  from  the  evidence  such  price  or  assessment  and 
deduction,  together  with  legal  interest  thereon,  from  the  time  of  the 
abandonment  of  the  road  by  the  defendants,  is  the  proper  rule  to 
regulate  the  jury  in  estimating  the  damages  sustained  by  the  plain- 
ti&. 

To  which  direction,  as  given  by  the  Court,  and  the  refusal  of  the 
prayers  offered  on  their  part,  the  defendants  excepted. 

3rd  Exception — After  the  parties  to  this  cause  had  gone  before 
•the  jury  under  the  direction  of  the  Court,  as  stated  in  the  second 
bill  of  exceptions,  the  defendants,  by  their  counsel,  insisted  that  the 
jury  were  entitled  to  take  into  their  estimate  of  damages,  the  sum 
for  which  the  lands  of  the  plaintiffs,  occupied  by  the  road,  as  origi- 
nally constructed,  might  be  rendered  as  valuable  for  cultivation  as 
they  bad  been  prior  to  such  original  construction,  and  were  not 
bound  to  consider  said  land  as  totally  destroyed,  to  which  the  plain- 
tiffs objected  as  contrary  to  the  true  construction  of  the  direction 
aforesaid,  and  thereupon  the  Court  decided,  that  by  the  true  con- 
struction of  said  direction,  the  jury  were  bound  to  consider  said  land 
as  wholly  destroyed.    The  defendants  excepted. 

*  The  judgment  being  against  the  Baltimore  and  Sns.  R.  R.       ^ 
Company,  they  prosecuted  the  present  appeal.  ^^ 

The  canse  was  argued  before  Buchanan,  C.  J.,  Dorset,  Cham- 
bers, and  Spence,  JJ. 
B,  0.  Fresstman  and  Campbell,  for  the  appellants. 
T.  P.  Scott  and  Eeverdy  Johnson,  lor  the  appellee. 

Dorset,  J.  delivered  the  opinion  of  this  Court.  The  testimony 
offered  by  the  plaintiffs,  in  the  first  bill  of  exceptions  on  the  part  of  the 
defendants,  to  prove  the  damage  done  by  the  location  and  construc- 
tion of  the  railroad  through  their  lands,  was  obnoxious  to  the  objec- 
tion taken  to  its  reception.  All  questions  in  relation  to  such  damage 
were  terminated  and  concluded  by  the  inquisition  previously  found 
by  the  jury.  They  formed  no  part  of  the  issue  then  on  trial.  The 
question  to  be  tried  by  the  jury  empanelled  in  the  County  Court, 
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was  the  extent  of  the  injury  which  resalted  to  the  plaintiffs  by  the 
abandonment  and  discontinuance  of  the  railway  on  their  lands,  and 
its  location  and  construction  on  the  lands  of  another  person.  The 
County  Court  therefore  erred  in  admitting  the  testimony  thus  ob- 
jected to  by  the  defendant. 

A  majority  of  this  Court  are  of  opinion  that  the  County  Court 
were  right  in  rejecting  the  defendant's  first  prayer,  in  his  second  bill 
of  exceptions;  that  the  plaintiffs  could  not  recover,  inasmuch  as  the 
removal  of  the  railway  complained  of  was  made  under  the  authority 
and  pursuant  to  the  provisions  of  the  Act  of  Assembly  of  1835,  ch. 
371.  From  this  opinion  I  have  dissented ;  but,  as  no  reasons  have 
been  assigned  in  support  of  it,  I  do  not  deem  it  necessary  to  state 
the  grounds  of  my  dissent. 

The  defendant's  second  prayer  in  the  same  exception,  to  wit: 
^Hhat  the  plaintiffs  are  not  entitled  to  recover  in  this  action,  for  the 
removal  from  their  land,  of  the  railroad  of  the  defendant,  unless  they 
find  some  actual  damage  to  the  plaintiffs  growing  out  of  such  re- 
moval;" and  his  third  prayer,  to  wit:  ^Hhat  if  the  plaintiffs  are 
^^  entitled  to  recover  in  this  action  *  the  measure  of  damage  to 
^  *  be  awarded  them,  is  the  damage  sustained  by  them  in  having 
the  railroad  of  the  defendant  in  its  present  position,  instead  of  hav- 
ing it  upon  its  original  location  on  their  land ;  and  that  if  the  jurors' 
find  the  plaintiffs  to  have  sustained  no  injury  from  such  change,  then 
that  they  are  not  entitled  to  recover ; "  we  think  both  ought  to  have 
been  granted  :  and  that  in  failing  to  do  so,  the  County  Court  erred. 

In  the  third  bill  of  exceptions,  the  County  Court  was  right  in  its 
construction  of  the  instruction  it  had  given  to  the  jury  as  stated  in 
the  second  bill  of  exceptions.  The  error  of  that  Court  consisted  in 
its  giving  the  instruction,  not  in  its  interpretation  of  it. 

This  Court  concur  with  the  County  Court  in  its  construction  of  its 
instruction  as  stated  in  the  third  bill  of  exceptions.  And  a  majority 
of  this  Court  approve  of  the  refusal  of  the  County  Court  to  grant 
the  defendant's  first  prayer  in  his  second  bill  of  exceptions.  But 
this  Court,  dissenting  from  the  County  Court's  decision  in  the  first 
bill  of  exceptions,  and  in  its  refusal  to  grant  the  defendant's  second 
and  third  prayers  in  his  second  bill  of  exceptions,  and  from  its 
instruction  given  in  that  exception  to  the  jury,  reverse  its  judgment. 

Let  a  procedendo  isatie. 


Andrew   Aldbibge,  Executor   of  B.  D.  Higdon  vs.  John  T. 

BosWELL. — June,  1844. 

Where  a  testator  devised  all  the  rest,  residue  and  remainder  of  his  estate 
unto  all  the  children  of  his  sister  and  his  late  brother,  that  are  now  in 
existence,  to  be  equally  divided  amongst  them  per  capita^  share  and 
share  alike,  one  of  his  nieces  alive  at  the  date  of  the  will,  married,  and 
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died  before  the  testator.  The  sister  and  the  late  brother  had  each  five 
children  alire  at  the  date  of  the  will.  Held^  that  the  snTYiviog  hus- 
band of  the  deceased  niece,  was  entitled  to  one-tenth  of  the  testator's 
personal  estate  in  the  hands  of  his  executor. 

Appeal  from  the  Orphans'  Court  of  Baltimore  County.  ^ 
•  On  the  4tb  October,  1842,  the  appellee  filed  his  petition  ^^ 
alleging,  that  on  the  28th  February,  1830,  the  late  Benjamin 
D.  Higdou  of  Baltimore  City,  duly  made  and  published  his  last  will 
and  testament,  by  which  said  last  will  and  testament,  after  making 
several  specific  bequests,  he  devised  the  residne  of  his  estate  in  the 
following  manner,  to  wit :  ^<  I  give,  devise  and  beqaeath  all  the  rest, 
residue  and  remainder  of  my  estate  and  property,  real  and  personal, 
not  hereinbefore  disposed  of,  unto  all  the  children  of  my  late  brother 
JohD  8.  Higdon,  and  of  my  sister  Phebe  E.  Lambert,  of  Prince 
George's  County,  that  are  now  in  existence,  to  be  equally  divided 
between  and  amongst  them  per  capita^  and  share  and  share  alike,  to 
hold  to  th6m  their  heirs  and  assigns  forever ;"  and  that  by  said  will 
said  testator  Higdon,  also  appointed  Andrew  Aldridge  and  Stewart 
Brown,  of  the  City  of  Baltimore,  the  executors  thereof.  Tonr  peti- 
tioner further  states  that  afterwards,  and  in  the  year  1841,  the  said 
Benjamin  D.  Higdon  died,  without  having  in  any  manner  altered  or 
revoked  said  will,  and  leaving  the  said  will  and  the  aforesaid  devise 
of  the  residue  of  his  property  unrevoked  and  in  full  force  at  his 
death,  and  that  said  will  has  been  duly  admitted  to  probate  by  this 
Court;  that  letters  testamentary  thereon  have  been  granted  by  this 
Court  to  Andrew  Aldridge,  the  surviving  executor.  That  at  the 
period  of  the  execution  of  said  will,  to  wit,  on  the  28th  February, 
1830,  there  were  then  in  existence  the  following  children  of  the  said 
brother  John  S.  Higdon,  ai^d  the  said  sister  Phebe  E.  Lambert,  men- 
tioned in  the  aforesaid  residuary  clause  of  said  will,  to  wit :  the  fol- 
lowing five  children  of  his  said  brother  John  S.  Higdon,  namely, 
John  B.  Higdon  ;  Ann,  who  internrarried  with  Charles  A.  Ely ;  Eliza- 
beth, who  intermarried  with  Urbane  B.  Oglesby ;  Augusta,  who  in- 
termarried with  Stoddard  W.  Smith* ;  and  Mary  Jane,  who  inter- 
married with  Matthew  N.  Shields;  and  the  following  children  of  his 
said  sister  Phebe  E.  Lambert,  to  wit :  Benjamin  H.  Lambert,  John 
J.  Lambert,  Elizabeth,  the  wife  of  Peter  D.  Hatton,  Nancy,  who  in- 
termarried with  John  B.  Spalding,  and  Mary  or  Polly  Lambert,  who 
was  the  wife  of  your  petitioner.  That  the  said  Mary  or  Polly  Lam- 
bert, one  of  the  said  •  ten  children  of  the  said  brother  and 
sister  of  the  said  testator,  in  existence  at  the  period  of  the  •"' 
execution  of  his  aforesaid  will,  became  the  wife  of  your  petitioner  in 
the  year  1831,  and  so  continued  until  death,  in  the  year  1833. 

Your  petitioner  further  states,  that  by  virtue  of  the  said  will,  and 
of  the  Acta  of  Assembly  in  such  case  provided,  he  is,  as  he  conceives, 
and  is  advised,  entitled,  as  the  husband  of  the  said  Mary  Lambert, 
to  have  and  receive  of  the  said  executor  her  share,  or  the  one-tenth 
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part  of  the  residue  of  the  peraonal  estate  of  the  said  Benjamin  D. 
Higdon,  bat  that  the  said  execator  declines  paying  over  to  him,  or 
accounting  to  him,  for  said  share,  except  under  the  order  of  this 
Court. 

Your  petitioner  therefore  prays,  &c. 

The  will  of  Benjamin  D.  Higdon,  of,  &c.,  devised  as  follows,  viz: 

I  give  unto  my  friend  and  partner,  Mr.  Andrew  Aldridge,  my  pew 
in  St.  Paul's  church,  and  also  the  sum  of  one  thousand  dollars,  in 
trust  for,  &c. 

To  Mrs.  Ann  Elizabeth  Higdon,  of,  &c.,  widow  of  my  late  brother 
John  S.  Higdon,  I  give  and  bequeath  the  sum  of  five  hundred 
dollars. 

I  will  and  desire  that  my  executors  hereinafter  named,  place  in 
the  hands  of  my  nephew  Benjamin  H.  Lambert,  of  Alexandria,  in 
the  District  of  Columbia,  without  requiring  of  him  any  security 
therefor,  the  sum  of  $1,000 ;  the  interest,  &c. 

I  give  and  bequeath  to  my  aforesaid  friend  Andrew  Aldridge,  the 
sum  of  three  hundred  dollars,  in  trust,  to  be  by  him  applied  to  the 
use  and  benefit  of  the  Episcopal  Sunday  School,  very  lately  incorpO" 
rated,  but  by  what  particular  name  I  do  not  know. 

I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate  and  property,  real  and  personal,  not  hereinbefore  disposed 
of,  unto  all  the  children  of  my  late  brother  John  S.  Higdon,  and  of 
my  sister  Phebe  E.  Lambert,  of,  &c.,  that  are  now  in  existence,  to  be 
equally  divided  between  and  amongst  them,  per  capita^  share  and 
share  alike :  to  hold  to  them,  their  heirs  and  assigns  forever. 

•  Whereas,  Peter  D.  Hatton,  who  married  one  of  the  dangh- 
^^  ters  of  my  aforesaid  sister  Lambert,  stands  indebted  to  the 
firm  of  Aldridge  &  Higdon,  between  two  and  three  hundred  dollars 
upon  a  note,  which  I  desire  to  be  charged  to  me  on  the  book  of  the 
concern,  but  that  the  amount  thereof  be  considered  as  constituting 
a  portion  of  the  residuum  of  my  estate,  and  be  deducted  from  that 
part  or  share  thereof  which  my  niece,  the  wife  of  said  Peter  D. 
Hatton,  shall  appear  to  be  entitled  to  in  the  distribution  of  such 
residuum. 

For  the  purpose  of  division  and  final  settlement  of  my  estate,  £ 
authorize  and  require  my  executors  to  sell  and  dispose  of,  either  pub- 
licly or  privately,  as  to  them  they  may  seem  fit,  my  interest,  being  a 
moiety,  of  and  in  the  house  and  lot  situate  on  the  south  side  of  Balti- 
more street,  between  South  street  and  Tripolet's  alley,in  the  aforesaid 
City  of  Baltimore,  owned  by  Mr.  Aldridge  and  myself,  and  on  receipt 
of  the  consideration  money  therefor,  to  execute  a  good  and  valid 
conveyance  to  the  purchaser  or  purchasers  of  such  interest,  to  hold 
the  same  to  him,  her  or  them,  their  heirs  and  assigns  forever. 

And  lastly  I  constitute  and  appoint  my  aforesaid  friend  and  part- 
ner Andrew  Aldridge,  and  my  friend  Stewart  Brown,  of  the  City  of 
Baltimore,  executors  of  this  my  last  will  and  testament,  which  I 
again  declare  to  be  my  last. 
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In  witness  whereof,  I,  the  said  Benjamin  D.  Higdon,  have  hereto 
set  my  hand  and  seal,  this  twenty-eighth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty. 

The  answer  of  Andrew  Aldridge,  executor,  alleged  that  he  admits 
that  the  said  deceased  executed  his  last  will  and  testament  in  his 
life- time,  as  is  stated  in  said  petition,  and  devised  the  residuum  of 
his  estate  to  the  children  of  his  late  brother  John  S.  Higdon  and 
his  sister  Phebe  E.  Lambert,  then  in  existence,  in  the  manner  in 
said  i)etition  mentioned,  and  thereby  appointed  your  respondent  and 
the  late  Stewart  Brown,  executors  thereof,  and  that  letters  testa- 
mentary were  granted  to  respondeat  a  one,  the  said  Brown  having 
departed  this  life  before  the  death  of  the  said  testator;  the  said  tes- 
tator departed  *  this  life  without  having  revoked  said  will 
and  testament,  that  the  same  has  been  duly  admitted  to  ^^ 
probat,  and  that  he  believes  the  copy  thereof  exhibited  with  said 
petition,  marked  A,  to  be  a  true  copy  of  said  will  and  testament. 

Your  respondent  further  states,  that  he  has  always  understood 
that  at  the  date  of  said  will  and  testament,  there  were  in  existence 
of  the  children  of  testator's  brother  and  sister,  ten  persons,  five  of 
each  branch,  buthe  has  no  other  knowledge  thereof^  than  that  he  is 
acquainted  with  or  has  seen  some  of  them,  but  not  all ;  that  he  has 
never  seen  Mary  or  Polly  Lambert,  stated  in  said  petition  to  have 
been  the  wife  of  petitioner,  and  does  not  know  when  she  died 
or  was  married  to  petitioner,  and  therefore  leaves  him  to  prove  that 
she  was  a  niece  of  the  testator  in  existence  at  the  date  of  the  said 
will  and  testament,  and  that  she  afterwards  became  the  wife  of  the 
petitioner,  and  died  as  in  said  petition  is  stated.  That  having  been 
warned  by  several  of  the  residuary  devisees,  not  to  pay  any  part  of 
the  estate  of  the  deceased  to  said  petitioner,  on  the  allegation  that 
he  is  not  entitled  to  any  part  thereof;  your  respondent  therefore  de- 
clines paying  the  same  to  petitioner,  until  he  shall  have  fully  proved 
his  rights  thei*eto. 

On  the  18th  July.  1843,  the  Orphans'  Court  after  proof  taken,  de- 
creed that  the  said  John  T.  Boswell,  who  intermarried  with  Mary  or 
Polly  Lambert,  one  of  the  children  of  Phebe  E.  Lambert,  sister  of 
the  said  deceased,  is  entitled  by  virtue  of  his  marital  rights  to  one- 
tenth  part  of  the  residue  of  the  personal  estate  of  the  said  Benjamin 
D.  Higdon,  deceased,  in  the  hands  of  the  said  executor,  and  pay- 
ment accordingly. 

The  executor  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Abgheb, 
Dorset,  and  Chambers,  JJ. 

S.  L  Donaldson  and  Beverdy  Johnson^  tor  the  appellants,  waived  all 
objections  as  to  want  of  parties,  &c. 

MeMahan,  for  the  appellees. 

By  the  Court.  Jiidgment  affirmed. 
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•  Walter  W.  Hanwon  and  others  vs.  The  State,  use  of 
*-*  William   G,   Robet   and    Gbage   Ann,   his   Wife. 

June,  1844. 

« 
Where  no  question  is  raised  upon  the  admissibility  as  evidence  of  a  paper 
read  in  the  Conntj  Court  to  the  jury,  this  Court,  under  the  Act  of  1826, 
ch.  117,  will  not  consider  that  question. 

Where  the  defendant  pleaded  general  performance,  and  after  the  plaintiff 
replied  assigning  a  breach  of  the  condition  of  a  bond,  the  defendant  re- 
joined generally,  on  which  the  issue  was  made  up.  This  rejoinder 
under  such  circumstances  can  only  be  considered  a  general  traverse  of 
the  plaintiff's  replication.  It  only  puts  in  issue  the  facts  stated  in  the 
replication. 

In  an  action  on  a  testamentary  bond,  the  equitable  plaintiff  claimed  under  a 
residuary  clause  in  the  will  of  H.  executed  in  1888,  and  admitted  to 
probat  in  the  same  year,  one-third  of  the  residue  of  the  testator's  i>er- 
sonal  estate  of  which  he  might  die  possessed.  Upon  an  issue  denying 
the  facts  of  the  replication,  the  defendant  gave  in  evidence  an  indenture 
made  by  the  testator  in  the  year  1832,  conveying  to  his  executor,  the 
defendant,  one-half  of  all  his  personal  property  of  which  he  might  die 
possessed,  and  which  had  also  been  admitted  to  probat  by  the  Orphans' 
Court  as  a  testamentary  paper  of  H.  Held^  that  the  indenture  was  evi- 
dence, material,  competent,  and  necessary  to  the  finding  of  a  proper 
verdict  on  the  matters  in  controversy,  as  a  part' of  the  will  of  H. 

This  Court,  in  reviewing  the  judgments  of  the  County  Courts,  cannot  exer- 
cise the  powers  of  a  Court  of  probat  as  to  last  wills  and  testaments  of 
personal  property. 

When  the  Orphans'  Court  admits  two  papers  of  different  dates  to  probat  as 
testamentary  instruments  of  the  same  party,  and  holds  that  one  is  not  a 
revocation  of  the  other,  this  Court  will  presume  that  the  Orphans'  Court 
acted  correctly,  and  not  disturb  their  judgment  when  such  papers  are 
incidentally  offered  in  evidence. 

Where  the  plaintiff  assigned  his  breaches  in  a  special  replication,  it  is  the 
duty  of  the  defendant  to  rejoin  specially,  and  a  general  rejoinder  of 
general  performance  to  such  a  plea,  to  give  it  any  operation  at  all,  can 
only  be  considered  as  a  general  traverse  of  the  facts  of  the  replication. 

Appeal  from  Charles  County  Court.  This  was  an  action  of  debt, 
commenced  on  the  13th  January,  1840,  npon  the  bond  of  the  appel- 
lants, executed  18th  September,  1838,  with  condition  that  Walter 
W.  and  Henry  M.  Hannon,  should  well  and  traly  perform  the  office 
of  executors  ♦  of  Walter  W.  Hannon,  Senior,  late  of  Charles 
^^      County,  deceased,  according  to  law. 

To  the  declaration  on  this  bond,  the  appellants  pleaded  perform- 
ance generally  by  the  executors,  and  the  plaintiff  below  replied,  that 
the  said  W.  W.  H.,  did  in  his  life-time,  to  wit,  on  the  16th  day 
of  May,  1838,  make,  and  in  due  form  of  law  sign  and  execute  his  last 
will  and  testament  in  writing,  in  the  words,  letters  and  figures  follow- 
ing,  to  wit : 
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In  the  oame  of  God,  amen.  I,  Walter  W.  Hannon,  Sr.,  of  &c. 
After  my  debts  and  faneral  charges  are  paid,  and  after  several  de- 
vises of  real  and  personal  property,  the  testator  proceeded  as  fol- 
lows :  Item.  I  also  give  and  beqaeath  to  my  said  danghter  Grace 
Ann  Robey,  one-third  part  of  my  personal  property,  I  die  possessed 
of,  and  not  otherwise  willed  or  disposed  of.  Item.  I  give  and  be- 
qaeath to  each  of  my  grand-children,  Francis  Oscar  and  Martha  Ann 
Hannon,  children  of  my  son  William  H.  Hannon,  $250,  to  be  paid 
to  them  on  their  arrival  to  lawful  age,  and  no  morei  And  lastly,  I 
do  hereby  constitute  and  appoint  my  two  sons,  Walter  W.  and 
Henry  M.  Hannon,  my  executors  of  this  my  last  will  and  testament, 
revoking  and  annulling  all  former  wills  by  me  heretofore  made,  rati- 
fying and  confirming  this  and  none  other,  to  be  my  last  will  and  tes- 
tament. In  testimony  whereol*,  I  have  hereunto  set  my  hand  and 
affixed  my  seal,  this  16th  day  of  May,  in  the  year  of  Christ,  1838. 

The  replication,  after  setting  out  the  probat  of  the  will  before  the 
Orphans'  Court  and  certificate  thereof,  alleged  that  after  making, 
signing,  and  executing  the  said  last  will  and  testament,  the  said 
Hannon  died,  at,  &c.,  by  which  said  will,  W.  W.  H.  and  H.  M.  H., 
were  appointed  executors  thereof;  by  effect  and  virtue  of  which  said 
last  will,  the  said  Grace  Ann  therein  mentioned,  who  had  previous 
to  the  death  of  said  testator,  intermarried  with  the  said  William  G. 
Bobey,  was  entitled  to  one-third  part  of  the  personal  estate  of  the 
said  testator,  and  one-fourth  of  the  other  two-thirds,  as  one  of  the 
heirs  of  said  Hannon,  the  said  Walter  W.  having  died,  leaving  as 
his  heirs  and  representatives,  two  sons,  to  wit,  Walter  W.,  Henry  M. 
*  the  said  Grace  Alin,  two  children  of  a  deceased  sou,  William 
H.  Hannon,  to  wit,  Francis  O.  and  Martha  Ann  Hannon,  each  ^^ 
entitled  to  one  fourth  part  of  said  two-thirds,  which  remained  after 
all  legacies,  bequests  and  charges  by  the  said  will  before  particularly 
and  specifically  devised,  together  with  all  debts  due  and  owing  from 
the  said  testator,  and  all  necessary  charges,  expenses,  allowances, 
and  disbursements  upon  the  administration  of  the  estate  of  said 
testator,  were  paid,  satisfied,  discharged,  and  allowed  to  be  paid  and 
delivered  to  the  said  Grace  Ann,  by  said  executors.  And  the  said 
Stat«  in  fact  saith,  that  on  the  20th  day  of  November,  in  the  year 
1838,  in  the  connty  aforesaid,  there  remained  in  the  hands  of  said 
executor  the  sum  of  $7,035.26,  clear  personal  estate,  which  was  of 
the  said  Walter  W.,  after  all  payments,  allowances,  dis^bursements, 
specific  and  particular  legacies  and  charges  whatsoever,  deducted  to 
be  paid  and  administered  by  the  said  executors  as  aforesaid,  accord- 
ing to  law,  and  the  true  intent  and  meaning  of  the  said  last  will,  of 
which  sum  of  97,035.26,  the  said  William  G.  Bobey  and  Grace  Ann, 
his  wife,  were  and  still  are  entitled  to  one-third,  amounting  to  the 
sum  of  92,345.08j,  and  to  one-fourth  of  the  residue  or  other  two- 
thirds,  amounting  to  the  sum  of  $l,175.04j;,  and  in  the  whole  to  the 
sum  of  93,520.52,  according  to  the  tenor  and  effect  of  the  said  last 
3  2g. 
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will  and  testament.  And  the  said  State  further  in  fact  saith,  that 
the  said  execators  did  not,  to  wit,  at  the  connty  aforesaid,  render 
any  final,  just  and  true  account  of  and  concerning  their  administra- 
tion of  the  estate  of  the  said  Walter  W.  Hannon,  Sr.  to  the  justices 
for  the  time  being,  of  the  Orphans'  Court,  to  be  examined  and  ad- 
judged, and  each  parcel,  part  and  parcel,  part  and  portion  of  the 
said  estate  so  owing  and  belonging  to  said  William  G.  and  Grace 
Ann,  his  wife,  under  and  in  virtue  of  the  said  last  will  and  testament 
of  the  said  Walter  W.,  and  the  laws  of  the  land,  and  also  pay  and 
satisfy  to  the  said  William  G.  and  Grace  Ann,  his  wife,  the  said  sum 
of  93,520.52,  or  any  part  thereof;  and  also  that  the  said  executors, 
although  often  thereunto  required  by  the  said  William  G.  and  Grace 
A.  his  wife,  did  not  pay  or  satisfy  to  the  said  William  •  G. 
^^  and  Grace  A.,  the  said  sum  of  93,520.52,  or  any  part  thereof, 
but  the  same  or  any  part  to  pay,  or  in  any  matter  satisfy  to  the  said 
William  G.  and  Grace  A.,  his  wife,  the  said  executors  have  hitherto 
altogether  refused,  to  wit,  at,  &c.,  all  of  which  the  said  State  is  ready 
to  verify ;  whereupon  it  prays,  &c. 

To  this  the  defendants  rejoined,  that  the  said  W.  W.  H.  and  B. 
M.  H.,  in  the  condition  of  the  writing  obligatory  aforesaid  men- 
tioned, from  the  time  of  making  the  said  writing  obligatory  afore- 
said, have  well  and  truly  observed,  performed,  fulfilled  and  kept  all 
and  singular  the  matters  and  things  to  be  done  and  performed,  ac- 
cording to  the  condition  of  the  said  writing  obligatory  aforesaid,  and 
did  make  a  true  and  perfect  inventory  of  all  and  singular  the  goods 
and  chattels,  rights  and  credits  of  the  said  Walter  W.  Hannon,  Sen., 
deceased,  in  the  condition  of  the  said  writing  obligatory  mentioned, 
and  of  this  the  said  Walter  W.  Hannon,  Henry  M.  Hannon,  Samuel 
H.  Beall  and  Peter  Dent,  put  themselves  upon  the  country. 

On  this  rejoinder,  the  issue  was  made  up,  and  the  jury  found  a 
verdict  for  the  plaintiff. 

At  the  trial  of  this  case,  the  plaintiffs  to  support  the  issues  on 
their  part  joined,  read  in  evidence  to  the  jury,  the  will  of  Walter  W. 
Hannon,  and  the  probat  thereof  from  a  certified  copy  of  the  same, 
under  the  seal  of  the  Orphans'  Oourt  of  Charles  County ;  and  also 
read  to  the  jury,  the  inventory  and  accounts  of  the  administrators 
of  the  ])ersonal  estate  of  Walter  W.  Hannon,  Sen.,  also  duly  certified 
as  aforesaid. 

The  defendants  then  read  in  evidence  on  their  part,  an  instrument 
of  writing,  executed  by  the  testator  Walter  W.  Hannon,  8th  Sep- 
tember, 1832,  and  proved  that  said  paper  had  been  admitted  as  a 
testamentary  paper  to  probat,  and  recorded  among  the  records  of  the 
Orphans'  Court  of  Charles  County. 

This  indenture  made  this  8th  day  of  September,  in  the  year  of  oar 
Lord  one  thousand  eight  hundred  and  thirty-two,  between  Walter 
W.  Hannon,  Sen.,  of  Charles  County,  in  the  State  of  Mai;yland,  of 
the  one  part,  and  Walter  W.  Hannon,  Jr.,  and  Henry  M.  Hannon, 
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sons  of  the  said  Walter  W.  HaDDOO,  Sr.,  •  of  the  county  and  . 
State  aforesaid  of  the  other  part,  witnesseth :  that  the  said  ^^ 
Walter  W.  Hannon,  Sen.,  as  well  for  and  in  consideration  of  the 
natural  love  and  affection  which  he  the  said  Walter  W.  Hannon^ 
Seo.,  hath  and  beareth  unto  the  said  Walter  W.  Hannon,  Jr.  nnd 
Henry  M.  Hannon,  as  also  for  the  better  maintenance,  support,  liveli- 
bood  and  preferment  of  them  the  said  Walter  W.  Hannon,  Jr.,  and 
Henry  M.  Hannon,  hath  given,  granted,  aliened,  enfeoffed  and  con- 
firmed, and  by  these  presents  doth  give,  grant,  alien,  enfeoff  and 
<V)Dfirm,  unto  the  said  Walter  W.  Hannon,  Jr.  and  Henry  M.  Han- 
non, their  heirs  and  assigns,  one-half  of  all  my  personal  estate  of 
which  I  may  die  possessed,  to  the  only  proper  use  and  behoof  of 
them  the  said  Walter  W.  Hannon,  Jr.  and  Henry  M.  Hannon,  their 
heirs  and  assigns  forever.  In  witness  whereof  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  seal,  the  day  and  year  first  before 
written.  W.  W.  HAiraoN,  [Seal.] 

Signed,  sealed  and  delivered  in  the  presence  of  Thomas  Eogerson, 
Thomas  L.  Luckett. 

State  of  Maryland,  Charles  County,  Sd :  On  this  8th  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-two,  personally  appears  Walter  W.  Hannon,  Sen.,  party 
grantor,  before  the  subscribers,  two  of  the  justices  of  the  peace  of 
the  State  of  Maryland  for  Charles  County,  and  acknowledges  the 
said  within  deed  or  instrument  of  writing  to  be  his  act  and  deed,  and 
the  property  therein  4nentioned  to  be  the  right  and  estate  of  Walter 
W.  Hannon,  Jr.  apd  Henry  M.  Hannon,  party  grantees  therein  men- 
tioned, their  heirs  and  assigns  forever,  according  to  the  true  intent 
and  meaning  of  the  said  deed  or  instrument  of  writing,  and  the 
Acts  of  Assembly  in  such  case  made  and  provided.  Acknowledged 
before  and  certified  by  Thomas  Bogebson, 

Thos.  L.  Luoicett. 

State  of  Mabtland,  Charles  County,  Set:  I  hereby  certify 
that  the  aforegoing  instrument  of  writing,  is  truly  copied  from  one 
of  the  record  books  of  the  Orphans'  Court  for  Charles  County. 

♦In  testimony  whereof,  I  have  hereunto  subscribed  my 

name,  and  affixed  the  seal  of  said  Court,  this  20th      ^  ' 

[Seal.]     day  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty -one. 

Test,  Aquilla  Batehan, 

Beg.  of  Wills  for  Charles  County. 

The  defendants  then  prayed  the  Court  to  instruct  the  jury,  that 
by  the  construction  of  said  papers  or  instruments  of  writing,  Walter 
W.  Hannon  and  Henry  M.  Hannon  were  entitled  to  one-half  of  the 
balance  of  the  personal  property  of  the  intestate,  remaining  after 
payments  of  debts  and  administration  expenses,  and  that  Grace  Ann 
Bobey,  as  legatee  under  the  will  of  Walter  W.  Hannon,  was  only  en- 
titled to  one-third  of  the  remaining  half,  which  instruction  the  Court 
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refused;  but  were  of  opinion  and  so  instracted  the  jnry,  that  the 
plaintiff  was  entitled  to  one-third  of  the  balance  of  the  testator's 
estate  remaining  after  the  payment  of  the  testator's  debts  and  the 
costs  of  the  administration  and  commission  to  the  executors  and  the 
legacies  to  the  widow  of  the  testator  and  to  the  children  of  William 
H.  Hannon ;  to  which  instruction  of  the  Court  [0.  Dorset,  A.  J.] 
the  defendant  excepted. 

The  judgment  being  against  the  defendants,  they  prosecuted  the 
present  appeal. 

The  cause  was  argued  before  Stephen,  Dobsey,  Chahbebs,  and 
Spence,  JJ. 

Crain  and  Alexander,  for  the  appellants.  W,  H.  Tuck,  for  the 
appellees. 

Dobsey,  J.  delivered  the  opinion  of  this  Court.  In  support  of  the 
instruction  given  by  the  County  Court  to  the  jury,  as  set  forth  in  the 
bill  of  exceptions,  it  has  been  urged  that  the  testamentary  paper 
read  by  the  defendants  in  evidence  to  the  jury  was  inadmissible 
upon  the  pleadings  and  issues  in  the  cause.  Upon  the  admissibility 
of  this  paper  as  evidence,  no  question  was  raised  in  the  Court  below, 
none  can  arise  here  under  our  Act  of  Assembly  of  1825,  ch.  117;  the 
evidence  now  objected  to,  went  to  the  jury  without  objection.  But 
.  had  •  the  objection  been  taken  in  the  County  Court,  it  ought 

^^      to  have  been  overruled. 

To  this  action  upon  the  testamentary  bond  the  defendants  pleaded 
general  performance ;  to  which  plea  the  plaintiff  replies  and  sets  out 
in  words,  letters  and  figures,  what  he  alleges  to  be  the  last  will  and 
testament  of  the  testator;  and  states  that  there  remained  in  the 
hands  of  the  executors,  after  all  disbursements  and  payment  of 
debts,  legacies,  &c.,  a  balance  of  97,035.|^,  of  which  Grace  Ann 
Bobey,  as  legatee  and  distributee  of  the  testator,  was  entitled  to  the 
sum  of  $3,520.^,^^.  To  this  replication  the  defendants,  instead  of  re- 
joining specially  as  they  ought  to  have  done,  put  in  a  general 
rejoinder  of  general  performance  which,  according  to  the  interpreta- 
tion given  to  such  pleadings,  in  the  loose  and  inartificial  mode  of 
pleading  prevailing  in  the  first  judicial  district  of  the  State,  means, 
if  we  give  to  it  any  operation,  a  general  traverse  of  all  the  allega- 
tions contained  in  the  replication.  The  rejoinder  then  puts  in  issue 
the  facts,  whether  the  paper  recited  was  the  only  true  nnd  last  will 
and  testament  of  the  deceased ;  whether  the  balance  of  the  testator's 
estate  was  as  stated  in  the  replication,  and  whether  Grace  Ann 
Bobey  was  entitled  to  the  portion  thereof  which  she  therein  claims. 
On  such  issues,  it  surely  cannot  be  denied  that  the  testamentary 
paper  read  by  the  appellants,  in  evidence  to  the  jury,  was  material 
and  competent  testimony,  and  necessary  to  the  finding  of  a  proper 
verdict,  on  the  matter  in  controversy.    But  it  has  been  insisted  that 
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this  paper  is  inadmissible  as  evidence  as  a  part  of  the  last  will  and 
testament  of  the  deceased,  because  beariug  date  in  1832,  it  is  re- 
yoked  and  annnlled  by  the  revoking  clause  of  the  testator's  will, 
exhibited  by  the  plaintiff,  which  bears  date  in  1838.  This  argument 
would  be  entitled  to  great,  if  not  conclusive  weight,  if  urged  before 
the  Orphans'  Court,  by  which  this  paper  was  admitted  to  probat  as 
part  of  the  last  will  and  testament  of  the  deceased.  Whilst  sitting 
here  reviewing  the  judgments  of  the  County  Court,  we  cannot  exer- 
cise the  powers  of  a  Court  of  probat,  as  to  last  wills  and  testaments 
of  personal  property.  What  the  Orphans'  Court  has  •done 
upon  this  subject  is  conclusive  upon  this  Court,  as  far  as  con-  ^" 
cerns  this  question  of  express  revocation.  Omnia  presumuntur  rite 
acta  fuisse,  and  for  aught  that  appears  to  this  Court,  it  may  have 
been  satisfactorily  proved  to  the  Orphans'  Court  that  there  may 
have  been  an  en^or  in  date  as  to  one  of  the  testamentary  papers  ad- 
mitted to  probat,  and  that  the  one  offered  in  the  evidence  by  the 
defendants  was  of  posterior  execution ;  or  that  it  was  republished  by 
the  testator  after  the  sixteenth  of  May,  1838. 

Having  sustained  the  paper  offered  in  evidence  by  the  defendants, 
as  part  of  the  last  will  and  testament  of  W.  W.  Haunon,  it  is  un- 
necessary for  us  to  inquire  how  far  this  paper,  if  rejected  as  testa- 
mentary, would  be  operative  as  a  deed  of  conveyance  of  one-half  of 
the  personal  estate  of  which  he  might  die  possessed. 

Judgment  reversed^  and  procedendo  awarded. 


State,  for  the  use  of  John  B.  Welch  and  Wife  vs.  Caleb  M. 
Jones  and  Mordecai  C.  Jones,  Survivors  of  Mary  E.  Foed. 
December,  1844. 

The  coDfession  of  a  judgment,  to  be  released  on  payment  of  what  F.  shall 
say  is  due.  cannot  be  considered  as  a  reference  under  the  Act  of  1778, 
ch.  21.    It  is  a  final  judgment. 

The  varions  provisions  of  that  act,  all  contemplate  a  case  still  pending  in 
Court,  and  awaiting  the  return  of  the  award  before  a  judgment  is  to  be 
rendered. 

The  words  payment  and  due  in  such  a  confession  import  that  a  sum  of 
money,  was  alone  in  the  view  of  the  parties,  and  hence  no  other  author- 
ity was  given  by  it,  but  to  certify  the  sum  of  money  on  payment  of 
which  the  judgment  should  be  released. 

Under  such  a  confession,  the  party  who  was  to  ascertain  the  sum  has  no 
authority  to  award  or  determine,  that  the  judgment  should  be  released 
on  payment  of,  &c.  in  negro  property,  at  the  original  appraisement,  be- 
longing to  the  estate  of  H. 

Appeal  from  St.  Mary's  County  Court.      ♦This  was  an 
action  of  debt,  commenced  on  the  25th  June,  1839,  by  the      ^^ 
ap()ellant'8.    The  plaintiffs  declared  on  the  bond  of  Mary  E.  Ford, 
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aud  the  appellee  sealed. on  the  14th  Juue,  1836,  with  ooDditioi> 
that  the  said  M.  E.  F.  should  perform  the  duties  of  administratrix: 
of  Ignatius  Ford,  deceased.  The  defendants  pleaded  general  per> 
formance  by  M.  E.  F. 

To  which  the  plaintiffs  replied — 

1st.  That  before  the  making  and  execution  of  the  writing  obliga- 
tory aforesaid,  to  wit,  on,  &c.,  at,  &c.,  at  a  County  Court  begun,  &c.^ 
on  the  first  Monday  of  August  in  the  year  1824,  the  State  of  Mary- 
laud,  for  the  use  of  Ignatius  Ford,  then  and  there  in  his  life-time 
recovered  against  a  certain  Caleb  M.  Jones,  in  action  of  debt  then 
pending  between  the  said  parties  in  the  said  County  Court,  as  well 
the  sum  of  three  thousand  pounds,  being  the  penalty  of  a  certain 
writing  obligatory,  then  and  there  in  such  as  aforesaid,  a  certain 
debt  and  the  damages  and  costs  in  the  said  action,  then  and  there 
assessed  by  the  said  Court,  to  be  released  upon  the  payment  of  what 
James  Forrest  shall  say  is  due,  and  costs ;  and  then  and  there  at  the 
same  Court,  the  said  State,  at  the  like  instance  and  request  of  the  said 
Ignatius  in  his  life-time,  recovered  the  same  judgment  with  the 
same  release  thereof  against  Mordecai  C.  Jone3 ;  and  then  and  there 
at  the  same  Court,  the  said  State,  at  the  like  instance  and  request 
of  the  said  Ignatius  in  his  life-time,  recovered  the  same  judgment 
with  the  same  release  thereof  against  William  Armstrong,  which 
said  several  judgments,  then  and  there  were  of  record  in  the  said 
County  Court,  and  thereafter  being  in  said  Court  remaining,  'Hhe 
record  thereof"  was  then  and  there  by  accident  burnt  and  destroyed, 
and  which  said  judgments  yet  remain  in  full  force ;  and  the  said  State 
in  fact  saith,  that  afterwards,  to  wit,  on,  &c.,  the  said  James  Forrest, 
to  whom  the  said  judgments  were  so  as  aforesaid  referred,  did  then 
and  there  make  and  file  his  awArd,  and  then  and  there  did  award 
and  determine  that  the  said  annexed  judgments  be  released  on  pay- 
ment of  91,016.52,  in  negro  property,  at  the  original  appraisement, 
belonging  to  the  estate  of  Vitus  G.  Herbert,  deceased,  with  interest 

g  thei'eon  'from  the  19th  November,  1824;  and  the  said  State, 
^'  in  fact  saith,  that  before  the  making,  executing  and  passing 
of  the  said  writing  obligatory  by  the  said  defendants,  the  said  Igna- 
tius Ford,  then  and  there,  to  wit,  on,  &c.,  departed  this  life  in  said 
county,  intestate,  leaving  a  widow,  the  said  Mary  E.,  and  four  chil- 
dren, to  wit,  Harriet  E.,  who  afterwards  intermarried  with  the  said 
John  B.,  at  whose  instance  this  action  is  brought,  Lewis,  Ann  S. 
and  Mark,  and  leaving  the  said  judgment  and  award,  and  other 
debts  due,  with  other  personal  assets  in  said  county  to  a  large 
amount,  to  wit,  twenty  negroes  of  great  value,  to  wit,  the  value  of, 
&c.,  and  a  large  sum  of  money,  to  wit,  &c.,  due  to  the  said  Ignatius, 
in  his  life-time,  to  be  administered  and  distributed  among  the  said 
widow  and  children.  And  the  said  State,  in  fact  saith,  that  the  said 
negroes,  debts  and  money  so  due  and  owing,  and  belonging  to  th& 
said  Ignatius,  amounting  to  a  great  value,  to  wit,  the  value  of,  &c.. 
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over  and  above,  and  after  making  all  jast  allowances  and  dedactions* 
for  debts,  legacies  and  charges  npon  said  personal  estate,  is  by  law 
to  be  distributed  to  the  said  widow,  so  that  the  said  widow  receive 
one-third  part  thereof,  and  each  of  the  said  children,  one-fourth  of 
the  remaining  two-thirds  thereof,  so  that  the  said  John  B.  and  Har- 
riet E.,  in  right  of  said  Harriet  E.,  his  wife,  are  entitled  to  one-fourth 
of  two-thirds  of  the  said  negroes  and  money,  and  other  assets  of  great 
value,  that  is  to  say,  of  the  value  of  three  thousand  dollars,  current 
money.  And  the  said  State,  in  fact  saith,  that  the  said  Mary  E., 
administratrix  as  aforesaid,  did  not  collect  and  receive  the  said  ne- 
groes and  money,  and  other  assets  of  the  said  Ignatius,  and  of  which 
the  said  Ignatius  died  possessed  and  entitled.  And  the  said  State, 
in  fact  saith,  that  the  said  Mary  E.,  as  administratrix  as  aforesaid, 
has  not  accounted  for,  distributed,  or  paid  over  to  the  said  Harriet 
E.,  while  sole  and  unmarried,  nor  the  said  John  B.  and  Harriet  E., 
his  wife,  since  their  intermarriage,  but  so  to  do,  has  wholly  refused, 
&c. 

2nd.  That  a  certain  Ignatius  Ford,  late  of  Saint  Mary's  County, 
deceased,  departed  this  life,  to  wit,  at,  &c.,  intestate,  *  leaving 
behind  him  a  widow,  the  said  Mary  E.,  and  four  children,  to  ^'^ 
wit,  &c.  And  the  said  State,  in  fact  saith,  that  afterwards,  and  before 
the  impetration  of  this  suit,  there  was  in  the  county  aforesaid,  a 
large  amount  of  personal  property  of  the  said  Ignatius  then  and 
there  remaining  in  the  said  county,  to  be  administered  according  to 
law;  that  is  to  say,  twenty  negroes  of  the  value  of  five  thousand  dol- 
lars, and  debts  due  to  the  said  Ignatius,  of  the  value  of  five  thousand 
dollars,  which  the  said  Mar;  E.,  as  administratrix  as  aforesaid,  might 
and  could  have  collected,  received  and  administered  according  to  law, 
the  said  Mary  E.,  well  knowing  the  same.  And  the  said  State,  in 
fact  saith,  that  the  said  Mary  E.,  as  administratrix  as  aforesaid,  did 
not  at  any  time  return  to  the  said  Orphans'  Court,  an  inventory  of 
the  property  and  assets  of  the  said  Ignatius,  deceased,  nor  make 
any  settlements  in  said  Court ;  but  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  returned  a  list  of  debts  amounting  to  $1,016, 
with  interest  from  the  20th  day  of  November,  1824.  And  the  said 
State,  in  fact  saith,  that  the  property,  debts  and  other  assets  of  the 
said  Ignatius,  deceased,  amounted  in  the  whole  above,  all  payments 
and  allowances  for  the  debt,  charges,  &c.,  upon  said  estate,  to  a  large 
sum  of  money,  to  wit,  whereof  the  said  widow  was  entitled  to  one- 
third,  and  the  said  John  B.  and  Harriet  E.,  in  right  of  said  Harriet 
E.,  one  of  the  children  of  the  said  Ignatius,  deceased,  was  entitled, 
to,  &c.,  of  all  which  the  said  Mary  E.,  as  administratrix,  then  and 
there  had  notice.  And  that  the  said  Mary  E.,  as  administratrix 
aforesaid,  did  not  at  any  time  distribute  and  pay  over  to  the  said 
John  B.  and  Harriet  E.,  his  wife,  the  said  distributive  share  and 
proportion  of  the  said  estate  and  property;  but  so  to  do  hath  wholly 
refused,  to  the  damage  of  the  said  John  B.  and  Harriet  E.,  his  wife. 
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of  said  Oourt  iu  the  year  1824,  in  the  name  ok  the  State,  at  the  in- 
stance and  tor  the  nse  of  Ignatius  Ford  against  Caleb  M.  Jones, 
Mordecai  0.  Jones  and  William  Armstrong. 

State  of  Maryland,  at  the  instance  and  for  the  use  of  Ignatius 
Ford  vs.  Caleb  M.  Jones.  St.  Mary's  County  Court,  August  Term, 
1824.  Debt,  Nar.  and  Oyer.  Spl.  Impl.  and  leave.  Perf.  repl.  He- 
joinder  and  issue.  List  of  outstanding  claims.  Jury  sworn  and 
withdrawn^    Proceedings  stayed  by  injunction.    Plead,  withdrawn. 

Judgment  13th  November,  1824,  for  penalty  and  costs.  To  be  re- 
leased on  payment  of  what  James  Forrest  shall  say  is  due,  and  costs. 
James  Forrest's  award  filed  20th  November,  1824. 

Test,  Jo.  Habbis,  Cl'k. 

Plaintiff's  costs,  $12.85. 
fiA  *  State  of  Maryland,  at  the  instance  and  for  the  useof  Igna- 

^^      tins  Ford  vs.  Mordecai  C.  Jones.    Same  as  preceding. 

State  of  Maryland,  at  the  instance  and  for  the  use  of  Ignatius 
Ford  V8.  William  Armstrong.    Same  as  preceding. 

By  which  it  appeared  that  a  judgment  was  confessed  in  favor  of 
the  plaintiff  for  penalty  and  costs,  to  be  released  on  the  payment  of 
what  James  Forrest  shall  say  is  due,  and  costs ;  and  then  gave  in 
evidence  the  administration  bond  of  the  said  Caleb  M.  Jones,  on  the 
estate  of  Vitus  G.  Herbert,  dated  16th  May,  1820,  with  M.  C.  Jones 
and  W.  Armstrong  as  sureties. 

And  tlie  said  Caleb  M.  Jones  was  the  administrator  of  Vitus  G. 
Herbert ;  and  then  offered  to  read  to  the  jury,  for  the  purpose  addi- 
tionally of  showing  that  the  judgment  returned  b^^  Mary  E.  Ford, 
administratrix  of  Ignatius  Ford  in  1836,  in  the  hand- writing  of  Caleb 
M.  Jones,  was  the  judgment  referred  to  James  Forrest  in  this  case, 
and  the  award  of  James  Forrest,  filed  in  the  case,  on  the  20th  No- 
vember, 1824.  An  inventory  of  all  the  debts  owing  to  Ignatius 
Ford,  as  above,  and  also  the  above  short  copies  of  judgments  with 
the  following  certificates  thereto  annexed,  viz : 

I  do  award  and  determine  that  the  annexed  judgments  be  released 
on  payment  of  $1,016.52,  in  negro*  property,  at  the  original  appraise- 
ment, belonging  to  the  estate  of  Vitus  G.  Herbert,  deceased,  with 
interest  thereon  from  this  19th  November,  1824. 

Jas.   Fobbest. 
True  copy,  Jo.  Harris,  CPk. 

The  plaintiff  then  gave  in  evidence  that  James  Forrest  died  in 
1826. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury,  that  if 
they  find  from  the  evidence,  that  the  debt  returned  in  the  list  of 
debts  by  Mary  E.  Ford,  as  administratrix  of  Ignatius  Ford,  was  the 
same  in  the  judgment  against  Caleb  M.  Jones,  recited  in  this  bill  of 
exception,  then  that  the  defendants  are  not  responsible  in  this  action 
for  the  same,  because  the  award  made  by  James  Forrest,  was  not 
within  the  terms  of  the  reference,  and  the  sum  upon  which  the  judg- 
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meot  *  was  to  be  released,  was  not  legally  arbitrated  or  liqai-  ^ 
dated  by  him.  Which  opinion  the  Court  [Stephen,  C.  J.,  ^* 
and  Key,  A.  J.,]  gave.    The  plaintiff  excepted. 

2d  Exception. — ^The  plaintiffs,  upon  the  evidence  incorporated  in 
the  first  bill  of  exceptions,  prayed  the  Court  to  instruct  the  jury,  that 
if  they  find  from  the  evidence  in  the  cause,  that  the  judgment  was 
entered  for  the  debt,  co  be  released  on  payment  of  what  James  For- 
rest shall  say  is  due,  and  that  James  Forrest  did  make  an  award. 
And  the  award  so  made,  was  adopted  by  Caleb  M.  Jones,  one  of  the 
defendants,  that  the  said  award  so  made  by  Forrest,  tiO  whom  the 
judgment  was  referred,  was  binding  upon  Caleb  M.  Jones,  and  that 
the  defendants  are  responsible  for  said  debt,  if  they  find  that  said 
debt  was  returned  by  Caleb  M.  Jones,  one  of  the  defendants  in  this 
cause,  in  his  hand- writing,  and  recognized  by  Mary  E.  Ford,  the  ad- 
ministratrix of  Ignatius  Ford ;  which  instruction  the  Court  refused 
to  give.    The  plaintiff  excepted. 

3d  Exception. — In  the  trial  of  this  cause  the  plaintiff,  in  support 
of  the  issues  on  his  part  joined,  in  addition  to  the  evidence  given  to 
the  jury  in  the  former  bills  of  exceptions,  which  is  here  incorporated 
and  made  a  part  of  this,  further  offered  to  read  in  evidence  from  the 
records  of  the  Orphans'  Court  of  St.  Mary's  County,  the  final  account 
of  Caleb  M.  Jones,  (who  is  one  of  those  defendants,)  as  administra- 
tor of  Vitus  G.  Herbert. 

The  fifth  and  final  account  of  Dr.  Caleb  M.  Jones,  adm'r  of  Vitus  G. 
Herbert,  late  of  St.  Mary's  County,  deceased. 
This  accountant  chargeth  hinxself  with  the  balance  due  at  his  last 
settlement,  the  lOth  dayofNovember,  1824,  amount- 
ing to $372  71f 

Also  with  cash  received  from  the  following  persons : 

William  Herbert,  Sen $961  00 

John  Clarke ,     1  76 

Thomas  Clarke,  Sen 1  OIJ 

Nelson  White 1  50 

Samuel  Gibson 4  00 

•  William  Dunbar 2  00      58, 

Lewis  Smith 50 

Caleb  M.Jones 24  80  J 


$1,369  29 
And  this  accountant  prays  to  be  allowed  for  the  following  payments 

and  disbursements,  to  wit : 

Thomas  Clarke $25  83 

Peter  U.  Thompson  &  Co.,  use  W.  Floyd,  judg- 
ment       148  45 

Carried  forward $173  28 
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Broaght  forward J173  28 

Dr.  Caleb  M.  Jones,  for  money  due  from  Igna- 

tios  Ford  for  hire  of  negroes 25  00 

Same  for  property  purchased  by  Mary  Herbert 

at  sale,  one  dark  bay  mare 51  00 

Ten  per  cent,  commission  allowed  on  $996.57 J.  99  65 

Eegister  of  Wills'  fees  to  be  paid  James  Forrest  2  84 


$352  77 
Balance  due  apd  distributable 1,016  52 


$1,369  29 
This  account  on  the  19th  November,  1824,  was  sworn  to  by  Dr. 
Caleb  M.  Jones,  administrator  of  Vitus  G.  Herbert,  as  just  and  true, 
and  that  he  hath  bona  fide  paid  or  secured  to  be  paid,  the  particular 
sums  for  which  he  claims  an  allowance,  which  thereupon,  after  due 
examination,  is  passed  by  the  register  of  wills  for  St.  Mary's 
County. 

And  also  offered  to  prove  by  a  legal  and  competent  witness,  that 
said  Mary  E.  Ford  lived  in  the  family  of  said  Caleb  M.  Jones,  from 
the  year  1822,  until  the  time  of  her  death  ;  and  also  that  said  Caleb 
M.  Jones  paid  fees  against  said  Mary  E.  Ford  after  her  death,  which 
fees  were  due  before  her  death,  for  the  purpose  of  showing  the  in- 
debtedness of  said  Caleb  M.  Jones,  as  administrator  of  Vitus  G. 
Herbert,  and  that  the  balance  in  his  hands  of  said  estate,  due  and 
distributable,  corresponds  in  amount  with  the  award  of  James  For- 
rest aforesaid,  and  the  list  of  debts  due  to  the  estate  of  said  Igna- 
tius, as  returned  by  his  administrator  aforesaid,  and  also  for  the  pur- 
no  ^^^^  *  ^^  proving  that  said  Caleb  M.  Jones  and  said  Mary  E. 
^^  Ford,  as  administratrix  as  aforesaid,  acquiesced  in  the  said 
award,  and  said  C.  M.  J.,  consented  to  pay  the  said  sum  of  money 
to  said  M.  E.  F.,  as  administratrix  as  aforesaid ;  and  prayed  the 
Court  to  instruct  the  jury,  that  if  from  the  evidence  they  find  that 
said  Caleb  M.  Jones  and  Mary  E.  Ford  did  acquiesce  in  said  award, 
and  said  Caleb  M.  did  consent  and  agree  to  pay  the  said  sum  of 
money  to  said  Mary  E.,  iulministratrix  as  aforesaid,  that  then  the 
said  plaintiff  is  entitled  to  recover,  his  proportion  of  said  sum  of 
money ;  which  opinion  and  instruction  the  Court  refused  to  give,  but 
were  of  opinion,  and  so  instructed  the  jury,  that  there  was  no  legally 
sufficient  evidence  offered  to  prove  that  said  Caleb  M.  Jones  and 
Mary  E.,  did  acquiesce  in  said  award,  or  that  said  Caleb  M.  Jones  did 
consent  and  agree  to  pay  the  said  sum  of  money  to  the  said  Maty 
B.  Ford.    The  plaintiff  excepted. 

4th  Exception. — The  plaintiff  prayed  the  Court  to  instruct  the  jury 
upon  the  whole  evidence,  that  the  award  of  James  Forrest  so  re- 
turned, was  valid  and  binding,  as  it  does  not  appear  from  the  papers 
in  the  case,  that  he  exceeded  his  authority  in  designating  the  man- 
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oer  in  which  the  sum  ascertained  shoald  be  discharged  bj  the  de- 
fendant ;  which  instruction  the  Court  refused  to  give.    The  plaintiff 
excepted. 
The  plaintiff  below  appealed  to  this  Court. 

The  cause  was  argued  before  Abgheb,  Chambers,  and  Spence, 
JJ. 

Crain^  for  the  appellants.     T.  8.  Alexander^  for  the  appellees. 

Chambers,  J.,  delivered  the  opinion  of  this  Court.  The  first 
exception  involves  the  validity  of  the  certificate,  or  as  it  is  termed 
in  the  record,  the  award  signed  and  returned  by  James  Forrest. 

This  cannot  be  considered  as  a  reference  under  the  provisions  of 
the  Act  of  1778,  ch.  21.    The  various  provisions  of  that  Act,  all 
conteinpiate  a  case  still  pending  in  Court  and  *  awaiting  the      ^ 
return  of  the  award  before  a  judgment  is  to  be  rendered;      ^^ 
whereas  in  this  case,  a  judgment  has  been  entered,  which  according 
to  the  case  of  lumer  vs.  Plowden^  5  0,  di  J.  52,  is  a  final  judgment, 
without  the  further  action  of  the  Court.    It  would  seem  not  to  be 
possible  in  such  a  case  to  give  judgment  on  the  award,  according  to 
the  direction  of  the  Act  of  1778,  ch.  21,  sec.  8,  without  which  the 
objects  of  that  Act  cannot  be  attained.    See  Shriver  vs.  State,  use  of 
DevUhisSy  9  O.  iSb  J.  1.    The  words  *' payment"  and  '^due''  would 
seem  to  import,  that  a  sum  of  money  was  alone  in  view  of  the  par- 
ties, and  we  must  conclude  that  no  other  authority  was  given  to  J. 
Forrest  but  to  certify  the  sum  of  money,  on  payment  whereof  the 
penalty  and  costs  should  be  released ;  and  then  the  question  arises 
whether  he  has  pursued  the  authority  thus  given  f    We  think  not. 
It  is  most  obvious  that  the  payment  of  any  specific  amount  of  money 
in  specie  would  not  be  an  execution  of  his  direction.    Payment  is 
not  only  to  be  made  in  negroes,  but  in  negroes  belonging  to  a  par- 
ticular estate,  and  at  a  value  estimated  by  a  designated  standard, 
and  the  plaintiff  was  not  entitled  to  demand,  nor  could  the  defend- 
ant claim  to  discharge  the  debt  in  any  other  mode  than  the  one  men- 
tioned in  the  certificate,  and  no  execution  could  therefore  issue.    If 
instead  of  the  judgment,  a  reference  had  been  made  in  terms  broad 
enough  to  authorize  such  an  award,  and  a  judgment  had  been  entered 
thereon,  all  difficulty  in  that  respect  would  have  been  removed.    9 
G.  <fc  J.  1 ;  10  (?.  cf?  J.  192.    The  object  intended  and  directed  by  the 
certificate  cannot  be  effected  by  striking  from  it  so  much  as  relates 
to  the  negroes,  and  allowing  it  to  remain  as  if  it  had  directed  the 
payment  of  the  specific  sum  of  $1,016.|^.    Assuming  the  negroes 
to  have  been  appraised  at  a  fair  value  in  1820,  when  the  administra- 
tion bond  on  the  estate  of  S.  G.  Herbert  appeal^  to  have  been  given, 
and  when  we  must  suppose  the  appraisement  and  inventory  were 

made,  it  was  nearly,  if  not  quite,  impossible,  the  negroes  could  have 

remained  of  precisely  the  same  value,  until  the  letters  of  adminis- 
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tration  to  Mary  E.  Ford  in  1836,  at  the  expiration  of  sixteen  years^ 
or  at  any  later  period;  and  it'  there  was  any  *  difference  in 
^^  such  valae  at  the  time  when  the  payment  of  the  $1,016.  g^^^, 
in  money  was  enforced,  either  more  or  less  wonid  be  paid  than  the 
certificate  required,  as  the  appreciation  or  depreciation  of  the  negroes 
should  determine.  It  was  therefore  necessary  to  the  essential  merits 
of  the  case,  that  the  payment  should  not  be  required  in  money. 
Whether  this  be  regarded  as  an  award,  or  as  in  the  nature  of  an 
award,  we  are  of  opinion,  that  upon  principle  or  analogy,  the  certifi- 
cate could  not  entitle  the  plaintiff  to  claim  in  mone^',  the  amount 
therein  stated.  We  therefore  concur  with  the  Court  in  the  opinion 
given  in  the  first  exception,  and  also  in  the  opinion  given  in  the 
fourth  exception,  which  raises  the  same  question. 

In  the  second  exception,  the  plaintiff  asked  the  Gourt  to  instruct 
the  jury,  that  the  defendants  were  responsible  for  the  nominal 
amount  of  the  said  certificate,  if  they  should  find  that  it  was  men- 
tioned in  the  list  of  debts  due  to  the  estate  of  Ignatius  Ford,  re- 
turned to  Mary  E.  Ford,  the  administratrix,  and  which  return  was 
in  the  hand-writing  of  Caleb  M.  Jones.  We  are  of  opinion  that  the 
Court  were  right  in  refusing  the  instruction.  The  claim  is  stated  in 
the  list  of  debts  as  payable  in  negro  property  at  the  original  appraise- 
ment. The  return  is  a  report  by  the  administratrix,  M.  E.  Ford,  of 
the  fact  that  such  a  judgment  existed,  but  we  have  before  said  it  did 
not  enable  her  to  collect  the  amount  of  money  mentioned  in  the  cer- 
tificate, and  of  course  she  was  not  responsible  ibr  that  amount,  as 
for  so  much  money  lost  by  her  neglect. 

The  additional  facts  set  forth  in  the  third  exception,  do  not  in  any 
degree  relieve  the  case  of  the  difficulties  and  objections  which  oppose 
the  right  of  the  plaintiff  to  recover  npon  this  certificate  the  sum  of 
money  which  he  claimed  in  this  action,  nor  indeed  do  we  perceive 
how  the  administration  account  brought  into  the  case,  can  be  made 
to  bear  upon  the  issue. 

Whether  the  balance  stated  to  be  due  on  that  administration 
account,  was  due  to  Ignatius  Ford,  or  was  recoverable  by  his  admin- 
istratrix, or  any  portion  of  it,  or  to  whom  due,  the  record  does  not 
disclose.  Finding  no  error  in  any  of  the  opinions  to  which  excep- 
tion has  been  taken,  we  must  affirm  the  judgment  with  costs  to 
appellee.  Judgment  affirmed. 
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•  State  of  Maryland,  for  the  use  of  James  R.  Crbecy, 

use  of  William  A.  Moale  vs.  John  B.  Lawson,  John      ®* 
Matthews  and  John  B.  Wills. — December,  1844. 

The  Courts  of  Maryland  have,  for  a  long  period,  sanctioned  the  abbreviated 
form  of  a  return,  cept,  by  the  sheriff,  to  the  writ  of  capias  ad  saHsfa- 
ctendiifTi. 

Such  a  return  is  in  legal  effect,  a  declaration  by  the  sheriff  on  oath,  that  by 
virtue  of  the  writ,  he  had  taken  the  body  of  the  defendant,  and  him 
had  ready  to  produce  before  the  Court,  at  the  time  and  place,  as  com- 
manded by  such  writ. 

The  sheriff  ^8  return  is  prirrui  facie  evidence  of  the  truth  of  the  facts  which 
it  discloses. 

In  an  action  on  a  sheriff  ^s  bond,  for  an  alleged  permissive  escape  by  the  sheriff 
of  a  party  arrested  on  a  ca.  aa.  which  that  officer  had  returned  cepi^  the 
plaintiff  may  show  that  such  return  is  untrue  in  point  of  fact,  and  that 
the  sheriff  had  not  the  body  of  the  defendant  in  Court,  at  the  return 
day  of  the  writ,  ready  to  be  delivered  up  on  the  demand  of  the  plaintiff. 

After  an  arrest  under  a  ca^sa,  and  a  permissive  escape  before  the  return 
day  has  been  proved,  the  burthen  of  showing,  that  the  sheriff  had  the 
body  of  the  defendant  in  Court,  according  to  the  exigencies  of  the  writ 
and  his  return  of  cepi  thereto,  is  upon  the  sheriff. 

In  an  action  on  the  case  at  common  law  against  the  sheriff  for  an  escape,  he 
may  offer  evidence  in  mitigation  of  damages.  The  amount  recovered 
against  the  party  arrested,  is  not  conclusive  on  that  question. 

*  The  Statutes  of  18  Edw.  1,  ch.  11,  and  1  Rich.  2,  ch.  12,  first  gave  ^^ 
the  action  of  debt  against  a  gaoler  or  sheriff  for  an  escape.  ^^ 

Where  the  statutable  remedy  is  pursued,  the  sheriff  is  put  by  the  statute  in 
the  same  situation  in  which  the  original  debtor  stood,  and  the  jury  can- 
not f^ve  a  less  sum  than  the  creditor  would  have  recovered  against  the 
defendant  in  the  original  suit. 

The  action  on  the  sheriff  ^s  bond  to  recover  damages  for  an  escape,  is  neither 
the  common  law  action  on  the  case,  nor  the  remedy  granted  by  the 
Statutes  of  Edward  and  Richard. 

In  an  action  on  a  sheriff  ^s  bond,  conditioned  for  the  faithful  discharge  of 
his  duties,  the  defendant  is  liable  to  no  more  damages  for  an  alleged 
escape  under  final  process,  than  the  plaintiff  has  actually  sustained,  to 
be  ascertained  by  the  verdict  of  a  jury,  and  hence  the  sheriff  and  his 
sureties  may  show  under  such  a  breach,  in  mitigation  of  damages,  the 
insolvency  of  the  original  defendant  from  the  time  of  the  issue  of  the 
CO.  «a.  until  its  return,  (a) 

lliere  are  many  instances  in  which,  on  the  assignment  or  suggestion  of 
breaches  under  the  Stat.  8  and  9  Will.  8,  the  measure  of  damages  is 
fixed  and  certain,  but  they  arise  from  the  peculiar  circumstances  of  each 
case,  and  not  from  any  general  rule. 

(a)  Approved  in  State  vs.  Baden,  11  Md  821;  State  vs.  Tabler,  41  Md.  289. 
Cf.  McaUz  vs.  CoUms,  4  H.  &  McH.  52. 
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On  a  judgment  by  default  in  a  suit  on  a  sheriff  ^s  bond  for  an  escape,  the 
Court  would  not  assume  the  power  of  assessing  damages  and  giving 
final  judgment. 

The  Act  of  1768,  ch.  10,  sec.  1,  enables  anj  plaintiff  in  an  execution  to  call 
upon  the  sheriff  to  produce  the  bodj  of  the  defendant  before  the  Court, 
and  on  his  default,  on  motion,  to  cause  judgment  to  be  entered  up  for 
the  full  amount  of  his  claim,  principal,  interest  and  costs. 

Where  such  a  course  is  adopted,  in  an  action  on  the  sheriff  ^s  bond,  assigning 
as  a  breach  the  non-payment  of  such  a  judgment,  that  officer  and  his 
sureties  would  be  liable  for  the  full  amount  of  the  judgment. 

The  failure  of  a  plaintiff  in  a  ca.  sa,  to  call  on  the  sheriff  at  the  return  of 
the  writ  to  produce  the  body  of  the  defendant  in  Court,  does  not  fur- 
nish any  ground  of  presumption,  in  an  action  against  the  sheriff  for  a 
default,  that  the  defendant  was  discharged  out  of  the  custody  of  the 
sheriff  by  the  consent  of  the  plaintiff. 

The  failure  of  a  plaintiff  to  pursue  one  legal  remedy  against  a  sheriff  in 
default,  cannot  be  construed  into  the  abandonment  of  another  legal 
remedy  against  that  officer,  for  the  same  default. 

Appeal  from  Charles  County  Court.  This  was  an  action  of  debt, 
commenced  on  the  13th  March,  1828,  by  the  appellee  on  the  bond  ot 
the  appellants,  dared  29th  December,  1835,  with  condition  that  J. 
B.  L.,  as  sheriff  of  Charles  Coanty,  should  discharge  the  duties  of 
that  office. 

*  The  defendants  pleaded  general  performance,  and  the 
^^  plaintiff  assigned  as  a  breach  :  1st.  The  recovery  of  a  judg- 
ment by  James  B.  Creecy  against  John  Tacker,  at  August  Term, 
1835,  of  Charles  County  Court ;  the  issue  of  a  ca,  sa.  thereon  on  the 
26th  September,  1836,  returnable  on  the  3rd  Monday  of  March, 
1837 ;  the  arrest  and  custody  of  J.  T.  under  said  writ,  and  his  escape 
therefrom ;  and  2nd.  A  default  in  not  returning  the  writ  according 
to  its  command,  though  called,  &c. 

The  defendants  rejoined,  that  the  said  John  B.  Lawson  has  well 
and  truly  fulfilled  and  performed  the  duties  of  sheriff  of  the  said 
County  of  Charles,  and  bath  well  and  truly  executed  and  returned 
all  writs,  process  and  warrants  to  him  directed  and  delivered,  which, 
according  to  the  form  and  effect  of  the  said  condition  of  the  writing 
obligatory  aforesaid,  he  ought  to  have  done,  which  they  pray  may 
be  enquired  of  the  country,  &c. 

Ist  Exception. — In  the  trial  of  this  cause,  the  plaintiff,  to  support 
the  issues  on  his  part  joined,  read  in  evidence  to  the  jury  the  record 
of  a  judgment  obtained  in  Charles  County  Court,  as  stated  in  the 
replication,  and  also  the  writ  of  ca.  sa.,  issued  and  returnable  as  be- 
fore stated.  On  the  back  of  which  said  writ  of  capiat  ad  saiisf adden- 
dum is  thus  written,  to  wit :     "  Gepi,  John  B.  Lawson,  Sheriff." 

And  also  gave  in  evidence  to  the  jury,  by  legjil  and  (K)mpetent  wit- 
nesses, that  after  the  day  of  the  issuing  of  the  said  ca  «a.,  to  wit,  in 
October,  1836,  the  said  John  Tucker,  in  the  judgment  and  ca.  sa. 
mentioned,  was  seen  by  the  witness  in  and  residing  in  Charles 
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Coauty  aforesaid }  that  after  the  issaing  of  the  said  writ  of  ca.  sa,^ 
to  wit^  iu  Febrnary,  1837,  the  said  Tucker  was  seen  at  and  was  re- 
siding in  Yicksburg,  in  the  State  of  Mississippi.  The  plaintiff  also 
gave  in  evidence  that  the  said  Tucker  was  seen  and  conversed  with 
bj  plaintiff's  attorney  in  December,  1836,  at  Annapolis;  and  further 
gave  in  evidence  to  the  jury,  by  legal  witnesses  residing  in  Charles 
County  aforesaid,  that  they  never  saw  the  said  Tucker  in  Charles 
County  since  January,  1837. 

•  The  defendant  then  proved,  that  the  March  Term  of 
Charles  County  Court,  commencing  on  the  third  Monday  of  "^ 
March,  1837,  was  continued  over  until  the  first  Monday  of  June, 
1837,  and  that  ample  time,  according  to  the  usual  course  of  commu- 
nication and  conveyance,  existed  for  said  John  Tucker  to  come  from 
Vicksburg  to  Port  Tobacco,  from  the  time  he  was  last  seen  in  Vicks- 
burg,  so  as  to  be  before  Charles  County  Court  at  March  Term,  1837; 
and  thereupon,  the  plaintiff  prayed  the  Court  to  instruct  the  jury, 
that  if  they  find  from  the  evidence  that  John  Tucker  aforesaid,  was 
in  Charles  County  after  the  isvsuing  of  the  said  ca  sa.,  and  before  its 
return,  to  wit,  in  October,  1836,  and  that  the  said  writ  was  served 
upon  him,  and  that  afterwards,  to  wit,  in  February,  1837,  he  was 
seen  and  residing  in  Vicksburg,  in  Mississippi,  then,  that  the  plain- 
titt*  is  entitled  to  recover,  unless  the  defendants  prove  to  the  satis- 
faction of  the  jury,  that  the  defendant,  Lawson,  the  sheriff,  had  the 
body  of  the  said  Tucker  before  Charles  County  Court,  at  March 
Term,  1837,  to  render  him  in  execution  for  the  debt  before  men- 
tioned, according  to  the  exigency  of  the  said  writ  of  ca  sa,;  which 
instruction  the  Court,  [C.  Dobsey,  A.  J.]  gave  to  the  jury.  The 
defendant  excepted. 

2nd  Exception. — After  the  evidence  in  the  first  bill  of  exceptions 
was  given,  which  is  also  here  incorporated,  the  defendants  offered  to 
prove  to  the  jury  by  legal  and  competent  witnesses,  that  at  the  time 
of  the  issuing  the  ca  sa.  up  to  the  time  of  the  return  thereof,  the 
said  Tucker  was  wholly  insolvent  and  unable  to  pay  the  judgment 
and  execution  aforesaid,  or  any  part  thereof,  for  the  purpose  of  miti- 
gating the  amount  of  damages  which  might  be  found  by  the  jury  in 
this  action  in  favor  of  the  plaintiff;  but  the  Court,  upon  the  plain- 
tiff's objection  to  the  introduction  of  the  said  proof  under  the  plead- 
ings in  the  case,  refused  to  permit  the  said  proof,  for  the  purpose 
aforesaid,  to  be  given  to  the  jury,  and  were  of  the  opinion  and  so  in- 
structed the  jury,  that  the  sum  recovered  in  the  judgment  above 
mentioned,  with  interest  thereon  up  to  the  present  time,  with  all 
costs  awarded  to  the  plaintiff  in  the  said  judgment,  was  the  true 
measure  of  damages  which  the  plaintiff  was  •  entitled  to  re 
cover  in  this  action,  if  they,  from  the  evidence  given  in  the  "" 
cause,  should  find  for  the  plaintiff;  to  which  refusal  and  opinion  and 
instruction,  the  defendant  excepted. 

4  2  a. 
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3rd  Exception. — After  the  evidence  already  given  in  the  former 
bills  of  exceptions,  which  is  here  incorporated,  the  defendants,  by 
their  counsel,  prayed  the  Court  to  instruct  the  jury,  that  it  was  in- 
cumbent upon  the  plaintiff  to  satisfy  them  by  legal  evidence,  that 
the  ca.  sa.  aforesaid  had  come  to  the  hands  of  the  said  Lawson,  as 
sheriff,  and  had  been  served  upon  the  said  Tucker  before  the  said 
Tucker  was  seen  in  Yicksburg,  and  that  the  said  sheriff  had  not  the 
body  of  the  said  Tucker  in  his  custody,  so  that  he  could  have  brought 
him  at  any  time  during  to  the  continuance  of  the  March  Term,  1837, 
before  the  Court  to  be  committed  in  execution,  if  called  upon  so  to  do. 

The  defendant  also  prayed  the  Court  to  instruct  the  jury,  that  if 
they  find  from  the  evidence  in  the  cause,  that  said  Tucker  was  going 
at  large  and  out  of  the  custody  of  the  said  sheriff  in  December,  1836, 
and  the  said  sheriff  was  not  called  upon  to  return  said  ca.  «a.,  or 
have  the  said  Tucker  before  the  Court,  that  then  they  may  presume 
that  the  said  Tucker  was,  by  the  consent  of  the  said  plaintiff,  dis- 
charged out  of  the  custody  of  the  said  sheriff,  and  that  the  plaintiff, 
in  that  event,  is  not  entitled  to  recover;  which  instruction  the  Court 
refused  to  give.    The  defendant  excepted. 

4th  Exception. — Aft/er  the  evidence  iu  the  previous  bills  of  excep- 
tions was  given,  which  is  here  also  incorporated  and  made  a  part  of 
this  exception,  the  defendant  read  in  evidence  to  the  jury  the  record 
of  proceedings  of  Charles  County  Court,  at  March  Term,  1837,  in  the 
case  aforementioned  of  James  E.  Creecy  against  John  Tucker,  upon 
the  execution  docket  thereof,  also  the  record  of  proceedings  of  said 
Court  at  August  Term,  1837,  in  the  case  aforementioned: 

James  R.  Creecy^  use  of  William  A.  Moale  vs.  John  Tucker. 
Charles  County  Court,  March  Term,  1837.    2  ca.  sa.  "  Cepi.'*^ 

James  R.  Creecy^  use  of  William  A.  Moale  vs.  John  Tucker. 
Charles  County  Court,  August  Term,  1837.    August  22.    On  motion 

^  of  plaintiff''s  attorney,  rule  on  John  B.  Lawson,  Esq.,  •  late 
"  •  sheriff  of  Charles  County,  to  produce  the  body  of  the  defend- 
ant ;  motion  overruled.  Test, 

John  Babnes,  Clk. 

And  prayed  the  Court  to  instruct  the  jury,  if  they  find  from  the 
evidence  in  the  cause  that  the  said  Lawson,  the  sheriff,  was  not 
called  upon  to  return  the  said  ca.  sa.  at  March,  Term,  1837,  and  he 
was  not  called  upon  to  have  the  body  of  the  said  Tucker  before  the 
said  Court  at  the  said  Term,  but  that  the  said  plaintiff  forbore  or  ne- 
glected to  call  upon  the  said  sheriff  to  return  the  said  writ  and  have 
the  body  of  the  said  Tucker  before  the  said  Court,  and  afterwards, 
at  August  Term,  1837,  of  said  Court,  did  move  the  said  Court  to 
compel  the  said  sheriff  to  have  the  body  of  said  Tucker  before  the 
said  Court',  to  be  committed  in  execution,  and  that  said  Court  then 
and  there  refused  to  grant  the  said  motion  and  order,  that  then  they 
find  for  the  defendants,  unless  they  find  the  ca.  sa.  aforesaid  came 
to  the  hands  of  the  said  sheriff,  and  was  served  upon  the  said  Tucker 
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before  he  the  said  Tucker  was  seen  in  and  residing  at  Vicksbarg, 
and  that  the  sheriff  had  not  the  body  of  the  said  Tucker  in  his  cus- 
tody at  any  time  during  the  continuance  of  March  Term,  1837,  of 
said  Court,  so  as  to  bring  him  before  the  said  Court  at  that  Term,  if 
called  u(>on  so  to  do ;  which  instruction  the  Court  refused  to  give, 
and  to  which  refusal  the  defendants  excepted. 

oth  Exception. — After  the  aforegoing  evidence  was  given,  men- 
tioned in  previous  bills  of  exceptions,  which  is  also  here  incorporated, 
the  defendants  by  their  counsel  prayed  the  Court  to  instruct  the 
jury,  that  if  they  find  from  the  evidence  in  the  cause  that  the  plain- 
tiff refused  or  neglected  to  call  upon  the  sheriff  aforesaid  to  return 
the  said  writ  of  ca.  sa.,  and  to  have  the  body  of  the  said  Tucker  be- 
fore the  said  Court,  to  be  committed  in  execution,  during  the  con- 
tinuance of  the  March  Term,  1837  of  the  said  Court,  that  then  the 
plaintiff  is  not  entitled  to  recover;  which  opinion  and  instruction  the 
Court  [C.  DoBSEY,  A.  J.]  refused  to  give;  to  which  refusal  the  de- 
fendants excepted. 

•The  verdict  and  judgment  being  for  the  plaintiffs,  the  de-  ^ 
fendants  prosecuted  this  appeal.  "^ 

The  cause  was  argued  before  Aboheb,  Chambebs,  and  Spenge, 
JJ. 

Crain  and  McMahon^  for  the  appellants.  Olenn  and  Alexander^  for 
the  appellees. 

Spence,  J.  delivered  the  opinion  of  this  Court.  This  was  an 
action  of  debt  on  a  sheriff's  bond,  brought  to  recover  damages  for 
an  escape  of  a  party,  arrested  by  the  sheriff  on  a  capias  ad  satis- 
faciendum. 

The  capicu  was  returned  to  the  March  Term  of  Charles  County 
Court,  by  Lawson,  the  sheriff,  endorsed,  *'  CepiJ^  The  sanction  of 
the  Courts  of  Maryland,  so  long,  of  this  abbreviated  form  of  return, 
we  deem  conclusive  of  its  correctness.  Let  us  next  consider  the  pur- 
port of  such  a  return. 

We  understand  this  return  to  be  a  declaration  by  the  sheriff  on 
oath,  that,  '^  by  virtue  of  this  writ,  he  had  taken  the  within  named 
Tucker,  whose  body  he  had  ready  before  Charles  County  Court 
within  named,  at  the  day  and  place  within  contained,  as  he  was 
within  commanded." 

In  the  language  of  Watson  on  Sheriff,  68,  '<  returns  are  nothing 
else  but  the  sheriff's  answers,  touching  that  which  they  are  com- 
manded to  do  by  the  king's  writ,  and  are  but  to  ascertain  the  Court 
of  the  truth  of  the  matter." 

^^  Credence  is  given  to  the  return  of  the  sheriff,  so  much  so,  that 
there  can  be  no  averment  against  the  sheriff's  return  in  the  same 
action^"    "Even  in  another  action,  the  sheriff's  return  is  prima 
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facie  evidence  of  the  facts  contained  in  it."     WaUon  on  Sheriffs  52, 
53. 

Thus  we  see  that  the  sheriflF's  return  is  prima  facie  evidence  of  the 
truth  of  the  facts  which  it  discloses.  But  it  was  insisted  in  the  argu- 
ment, that  the  strict  requirements  of  the  law,  in  relation  to  escapes, 
voluntary  or  otherwise,  on  the  part  of  the  sheriflF  on  final  process,  was 
not  modified  by  the  2nd  section  of  the  Act  of  1811,  ch.  161,  and  the 
Act  of  1828,  ch.  50.  •  These  Acts,  it  is  insisted,  have  applica- 
""  tion  to  attachments  and  capias  on  mesne  process  only.  From 
this  construction  of  these  statutes  we  must  dissent. 

In  Maryland,  anterior  to  the  Act  of  1811,  ch.  161,  sec.  2,  if  the 
sheriff  made  an  arrest  under  a  capias  on  final  process,  and  suffered 
the  party  arrested  to  escape,  he  could  not  again  arrest  the  same 
party  on  the  same  process,  without  rendering  himself  obnoxious  to 
an  action  of  trespass  for  false  imprisonment.  This  disability  the 
second  section  of  the  Act  of  1811,  ch.  161,  removed,  by  conferring 
the  power  on  the  sheriff  to  make  a  second  arrest  of  the  same  party, 
by  virtue  of  the  same  process.  But  this  statute,  while  it  protected 
the  sheriff  against  the  party  so  arrested  a  second  time,  did  not  pro- 
tect him  against  the  demands  of  the  plaintiff  in  the  process,  for  an 
escape.  Thus  the  law  stood  until  the  Act  of  1828,  ch.  50,  which 
Act,  in  all  probability  was  passed  in  consequence  of  the  case  of 
Koones  vs.  Maddox^  2  E.  <&  G.  106,  which  case  was  decided  by  this 
Court  at  June  Term,  1827,  and  the  Act  of  1828,  ch.  50,  was  passed 
at  the  next  succeeding  session  of  the  Legislature.  The  statute  of 
1828,  ch.  60,  re-enacts  the  second  section  of  the  Act  of  1811,  ch.  161, 
and  in  the  second  section  of  the  Act  of  1828,  ch.  50,  there  is  this 
additional  provision :  "that,  if  such  sheriff"  or  officer  shall  produce 
the  body  of  such  person,  so  arrested,  on  the  return  day  of  such 
attachment  or  capiat,  or  during  the  term  of  the  Court  to  which  the 
writ  is  or  may  be  returnable,  then,  and  in  such  case,  the  said  sheriff, 
or  other  officer,  shall  not  be  liable  for  any  intermediate  escape,  &c." 
By  what  rule  of  construction  this  Act  is  to  be  confined  to  arrests  and 
returns  on  mesne  process  only,  we  are  at  a  loss  to  discover.  The 
language  is  any  attachment  or  capias. 

Finding  no  expression  in  the  statute  of  1828,  ch.  50,  which  limits 
and  confines  it  to  a  capias  on  mesne  process,  the  letter  and  reason  of 
the  statute,  and  the  policy  of  the  law,  making  it  as  applicable  to 
final,  as  mesne  process,  we  can  see  no  reason  for  such  a  construction ; 
and  what  is  conclusive,  such  was  the  law  in  relation  to  arrest^s  on 
mesne  process  before  the  passage  of  the  Act  of  1828,  ch.  50. 
^^  •  The  return  then  of  cepi  by  the  sheriff,  (if  true  in  fact,) 
•  ^  notwithstanding  the  party  arrested  had  been  seen  going  at 
large  and  residing  at  Vicksburg  in  February,  provided  the  sheriff 
had  him  in  his  custody  ready  to  be  delivered  up  at  the  return  of  the 
writ,  on  the  demand  of  the  party  at  whose  instance  the  capias  was 
issued,  was  in  law  a  performance  of  his  duty,  and  exonerated  him 
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from  liability  in  an  Action  on  his  bond  for  an  escape.  But  at  the 
trial  below,  the  plaintiif  alleged  that  the  return  was  not  true  in  fact; 
that  the  sheriff  had  not  the  party  so  arrested  in  Court;  and  offered 
evidence  to  prove  that  the  return  of  the  sheriff  was  not  true,  and 
npon  the  evidence  thus  submitted  to  the  jury,  prayed  the  Court  to 
instruct  the  jury,  that  they  must  find  for  the  plaintiff,  ^Minless  the 
defendants  proved  to  the  satisfaction  of  the  jury  that  the  defendant, 
Lawson,  (the  sheriff,)  had  the  body  of  the  said  Tucker  (the  party 
arrested  on  the  capias,)  before  Charles  County  Court  at  March  Term, 
1837,  to  render  him  in  execution  for  the  debt  before  mentioned,  ac- 
cording to  the  exigency  of  the  writ  of  ca.  «a."  This  instruction  the 
County  Court  gave,  and  we  think,  correctly  gave. 

The  sheriff's  return  was  only  prima  facie  evidence  of  the  truth  of 
the  facta  which  it  averred,  and  the  plaintiff  having  offered  proof  ad- 
missible to  the  jury  for  the  purpose  of  rebutting  the  prima  facie  evi- 
dence of  the  truth  of  the  sheriff' 's  return,  the  Court  did  right  to  give 
the  instruction  which  they  did  give. 

At  the  trial  of  the  cause,  the  defendants  offered  to  prove  to  the 
jury  by  competent  witnesses,  (for  the  purpose  of  mitigating  the 
damages,)  that  Tucker,  for  whose  escape  the  action  was  brought,  was, 
at  the  time  of  issuing  the  capiat,  and  so  continued  to  be,  insolvent 
and  unable  to  pay  his  debts.  To  the  admissibility  of  which  testi- 
mony the  plaintiff  objected,  and  the  Court  sustained  the  objection, 
and  refused  to  permit  the  evidence  for  that  purpose  to  go  to  the  jur^^, 
and  instructed  the  jury  that  the  sum  recovered  in  the  original  judg- 
ment, with  interest  thereon  to  that  time,  together  with  all  costs,  was 
the  proper  measure  of  damages  which  the  plaintiff  was  entitled  to 
recover,  if  they  from  the  evidence  should  find  for  the  plaintiff.  To 
this  refusal  and  instruction,  tlie  defendant  excepted. 

•This  instruction  and  exception  present  the  question,  ^- 
whether  in  an  action  on  the  official  bond  of  a  sheriff  for  an  •  •*■ 
escape  of  a  party  arrested  by  him  on  capias  ad'  satisfaciendum^  it  is 
competent  for  him  to  offer  in  evidence  any  facts  to  mitigate  the 
damages,  and,  whether  the  proper  and  only  measure  of  damages  is 
the  amount  of  the  judgment,  interest,  and  costs,  on  which  the  capiat 
ad  satisfaciendum  issued  ? 

It  is  settled  by  authority,  that,  in  an  action  on  the  case  for  an 
escape  at  common  law,  it  was  competent  for  the  defendant  to  offer 
such  evidence  for  such  a  purpose.  Vide  Sel.  N.  F,  504,  Tit  Deht^  for 
this  position. 

This  was  the  only  remedy  a  plaintiff  had  at  common  law,  until  the 
Statute  of  West.  (13th  Ed.  1,  ch.  11,)  and  1  R.  2,  ch.  12.  These 
statutes  first  gave  the  action  of  debt  against  a  gaoler  or  sheriff  for 
an  escape.  Where  this  remedy  is  employed  under  the  statutes,  the 
sheriff  is  put  in  the  same  situation  in  which  the  original  debtor  stood, 
and  the  jury  cannot  give  a  less  sum  than  the  creditor  would  have  re- 
<^vered  against  the  defendant  in  the  original  suit. 
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This  is  the  penalty  which  the  statutes  referred  to,  annexed  to  such 
a  default  on  the  part  of  the  sheriff.  But  the  remedy  employed  in 
this  case  is  neither  the  action  on  the  case  at  common  law,  nor  of 
debt  under  the  Statutes  of  West.  &  Bichard;  but  an  action  of  debt 
on  a  bond  with  a  collateral  condition,  for  the  faithful  discharge  of 
official  duties  as  sheriff.  The  bond,  it  is  true,  is  a  statutory  bond, 
but  the  remedy  on  the  bond  is  the  common  law  remedy  of  action  of 
debt  on  a  bond  with  a  penalty. 

At  common  law,  where  judgments  were  rendered  on  such  bonds, 
they  were  for  the  penalty,  and  the  plaintiff  could  take  out  execution 
for  the  same,  although  the  penalty  far  exceeded  in  amount  the 
damages  which  he  had  sustained  by  the  breach  of  the  condition  of 
the  bond. 

Tiie  only  relief  which  a  defendant  could  have  was  from  the  inter- 
position of  a  Court  of  equity,  which  would  direct  an  issue  of  qtuintum 
damnificatus,  and  prevent  an  execution  being  enforced  for  more  than 
^^  the  actual  damages.  To  remedy  this  •  hardship  and!  to  avoid 
•'^  this  circuitous  mode  of  relief  to  which  defendants  thus 
situated  were  driven,  the  Stat.  8  and  9  William  3,  ch.  11,  was  en- 
acted. This  statute  has  been  adopted  in  Maryland,  and  this  case 
being  within  the  equitable  provisions  of  the  statute,  the  defendant 
is  liable  to  no  greater  damages  than  the  plaintiff  has  actually  sus- 
tained, to  be  ascertained  by  the  verdict  of  a  jury  under  the  8th  sec 
of  the  11th  ch.  of  the  Stat.  8  and  9  William  3 ;  Perkins  et  al.  vs. 
Giles,  Oovemor,  9  LeigWs  R.  397. 

We  catnot  see  the  force  of  the  argument  of  the  appellee's  counsel, 
which  insisted  that  the  judgment  and  costs  on  which  the  writ  of  ca, 
sa.  issued,  was  the  only  measure  of  damages,  and  which  could  not  be 
mitigated  by  any  testimony ;  or  in  other  words,  that  any  evidence 
for  such  purpose  was  inadmissible. 

The  object  of  the  statute  which  requires  the  sheriff's  bond  and 
prescribes  its  condition,  was  to  provide  more  ample  security  to  all 
persons  interested  in  its  faithful  performance ;  not  to  increase  his 
obligations,  or  to  render  a  more  summary  redress  for  his  defalca- 
tions, than  existed  by  action  on  the  case  at  common  law,  and 
therefore  not  to  conclude  him  from  any  defence  which  he  had  in  that 
action. 

If,  in  a  suit  before  the  bond  was  required,  actual  damages  only 
could  be  recovered,  unless  the  action,  under  the  Statutes  of  West. 
13  Ed.  1,  ch.  11,  and  1  E.  2,  ch.  12,  was  adopted,  why  should  the 
amount  to  be  recovered  be  different  after  the  bond  f  A  suit  on  the 
bond  is  no  more  a  pursuit  of  the  remedy  prescribed  by  the  statutes, 
than  was  the  action  on  the  case. 

The  argument  derived  from  the  fact,  that,  in  certain  cases  the 
damages  are  certain,  and  must  be  measured  by  a  certain  standard, 
does  not  prove  that  such  must  be  the  case  here.  There  are  many  in- 
stances in  which,  on  the  assignment  or  suggestion  of  bi*eaches  under 
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the  Statate  8  and  9  William  3,  the  measure  of  damages  is  fixed  and 
certain ;  but  they  arise  from  the  peculiar  circumstances  of  each  par- 
ticolar  case,  not  from  any  general  rule,  which  can  be  applied  to  this 
case  in  common  with  them,  and  where  no  such  particular  reason 
exists  for  the  exact  measure  of  damages,  the  party  can  only  recover 
what  *  the  jury  shall  believe  he  may  have  actually  sustained,  ^^ 
after  a  full  investigation  of  all  the  facts.  ^•' 

There  are  also  cases  referred  to,  in  which  the  Court  will  assess  the 
damages  without  requiring  the  forms  to  be  pursued  which  the  Statute 
8  and  9  William  3,  prescribed,  in  assigning  breaches,  and  the  cases 
of  bail  bonds,  and  others,  have  been  instanced.  But  it  will  hardly 
be  contended,  that  on  a  judgment  by  default  in  a  suit  on  a  sheriff's 
bond  for  an  escape,  the  Court  would  assume  the  power  of  assessing 
damages,  and  giving  final  judgment,  assuming  that  the  cases  respect- 
ing bail  bonds,  ^c,  are  recognized  as  the  law  and  practice  of  the 
Courts  in  Maryland,  which  we  by  no  means  intend  to  assert. 

There  appears  to  be  less  reason  for  considering  the  plaintiff  neces- 
sarily entitled  to  recover  in  this  action  the  full  amount  of  his  debt, 
because  there  is  a  perfect  remedy  afforded  him  by  the  Act  of  1768, 
ch.  10,  sec.  1,  which  enables  any  plaintiff'  in  an  execution  to  call  upon 
the  sheriff  to  produce  the  body  of  the  defendant  before  the  Court, 
and  on  his  default,  on  motion  to  cause  judgment  to  be  entered  up  for 
the  full  amount  of  his  claim,  principal,  interest,  and  costs. 

If  the  plaintiff  had  thought  proper  to  adopt  this  remedy  he  could 
have  had  his  remedy  on  the  bond,  and  on  assigning  as  a  breach  the 
non-payment  of  such  a  judgment  against  the  sheriff  the  securities 
would  clearly  be  liable  for  the  full  amount,  as  in  such  case  the  judg- 
ment against  the  sheriff  would  be  the  proper  measure  of  damages ; 
and  as  the  plaintiff  in  this  case  has  forborne  to  pursue  this  mean  of 
redress,  he  cannot  complain.  It  has  been  erroneously  supposed  this 
Act  of  Assembly  was  merged  in  that  of  1794,  ch.  54.  This  Act  is 
now,  and  always  since  its  passage,  has  been  in  full  force  and  fre- 
quently pursued  in  practice. 

By  the  decision  on  the  first  bill  of  exceptions,  it  has  been  deter- 
mined that  it  was  incumbent  on  the  defendant  to  shew  that  he  had 
the  body  of  Tucker  before  Charles  County  Court  at  March  Term, 
1837.  The  first  instruction  of  the  third  prayer  could  not  therefore 
be  granted. 

•  We  also  think  the  Court  were  right  in  refusing  the  second  ^ 
instruction  in  the  third  prayer ;  for,  although  the  sheriff  may  •  "* 
not  have  been  called  on  to  return  the  ca.  sa.  against  Tucker,  such 
fiftilnre  on  the  part  of  the  plaintiff  would  furnish  no  ground  for  any 
presumption  that  the  defendant  was  discharged  out  of  the  custody 
of  the  sheriff  by  the  consent  of  the  plaintiff.  The  failure  of  the 
plaintiff  to  pursue  one  legal  remedy  against  the  sheriff,  could  not 
upon  any  sound  principle  be  construed  into  an  abandonment  of 
another,  or  into  a  consent  to  Tucker's  discharge. 
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We  think  oar  reasoning  and  conclusions  are  alike  applicable  to  the 
fourth  as  the  third  exception. 

We  concur  with  the  County  Court  in  the  fifth  exception.  The  in- 
struction therein  asked,  if  granted,  would  make  the  sheriff^s  return, 
whether  true  or  false,  conclusive^ 

The  case  is  therefore  reversed  on  tlie  second  exception,  and  pro- 
cedendo, awarded.  Judgment  reversed,  and  procedendo  awarded. 


Cephas  K.  Benson  vs.  Eighabd  Botelbr.— December,  ttS44. 

The  coDdition  of  B's  bond  of  the  30th  May,  1885,  recited,  that  in  considera- 
tion of  3500,  and  three  promissory  notes  amountlDg  to  §500,  he  would 
convey  to  R.  a  certain  house  and  lot,  when  all  the  conditions  of  his  bond 
should  be  complied  with— at  the  foot  of  this  bond  was  a  receipt  for  ^500; 
another  paper  signed  by  B.,  dated  in  1841,  certified,  that  he  had  taken 
back  the  house  and  lot,  for  the  same  amount  of  money  which  R.  agreed 
for  and  purchased  of  him,  and  "feel  myself  bound  for  the  same  amount/' 
R.  took  possession  of  the  house  in  1885;  and  remained  there  until  1840: 
the  rent  of  which  was  worth  ^90  per  annum.  Id  an  action  brought 
upon  the  agreement  of  1841,  to  recover  the  $500,  held,  that  the  defend- 
ant was  bound  to  return  to  the  plaintiff  the  amount,  if.  any,  which  the 
jury  should  find  was  paid  by  him  to  the  defendant,  under  the  contract 
of  1885;  that  the  value  of  the  use  and  occupation  was  not  to  be  deducted 
from  such  sum:  and  that  the  contract  of  1841  was  a  re-purchase. 

In  construing  written  instruments,  the  chief  object  is  to  ascertain  the  mean- 
ing of  the  parties;  and  the  intention  as  expressed,  unless  contravening 
some  rule  of  law,  is  to  be  carried  into  effect,  (a) 

The  possession  by  the  plaintiff  of  a  paper  signed  by  the  defendant,  and  on 
which  the  former  had  brought  an  action  at  law,  is  sufficient  evidence 
from  which  the  jury  might  find  it  to  be  the  agreement  of  the  parties,  (b) 

^  ^  •  Appeal  from  Prince  George's  County  Goart.    This  was  an 

'  ^  action  of  trespass  upon  the  case,  brought  on  the  18th  May^ 
1842,  by  the  appellant  against  the  appellee. 

The  plaintiff  declared  upon  the  sale  of  the  house,  &c.,  and  the 
agreement  of  the  defendant  to  take  the  property  back,  and  a  special 
assumpsit  to  repay,  as  mentioned  in  the  bill  of  exceptions.  The  de- 
fendant pleaded  non  assumpsit,  on  which  issue  was  joined.  The  ver- 
dict wiis  for  tlie  plaintiff*. 

At  the  trial  of  this  cause,  the  plaintiff  to  maintain  the  issue  on  his 
part,  read  to  the  jury  the  following  papers,  to  wit: 

"  Know  all  men  by  these  presents,  that  I,  Cephas  R.  Benson,  of, 
&c.,  am  held  and  Urmly  bound  unto  Kichard  Butler,  in  the  full  and 
just  sum  of  two  thousand  dollars,  current  money  of  the   United 


(a)  Affirmed  in  Williamaon  vs.  Baltimore,  19  Md.  417;  Taylor  vs.  Turvey, 
3  a  Md.  507. 

(6)  See  Clarke  vs.  May,  1  H.  &  J.  190;  Pannell  vs.  Williams,  8  G.  <fc  J.  332. 
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States,  to  be  paid  to  the  said  Bichard  Butler,  bis  heirs  or  assigns, 
for  which  payment  well  and  truly  to  be  made  and  done,  I,  the  said 
G.  B.  B.,  bind  myself,  my,  &c.  Sealed  with  my  seal  and  dated  this 
30th  May,  1835. 

The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bound  G.  B.  B.  shall,  for  and  in  consideration  of  $500,  as  aforesaid, 
paid  in  hand,  and  one  promissory  note  of  the  date  aforesaid,  paya- 
ble two  years  after  the  date  aforesaid,  for  $1GG.6G§,  with  legal  inte- 
rest thereon  from  the  date  aforesaid,  until  paid,  and  one  promissory 
note  payable  in  four  years  from  the  date  aforesaid,  for  $166.66§, 
with  legal  interest  thereon,  until  piiid,  as  aforesaid,  and  one  promis- 
sory note  for  $166.66§,  payable  in  six  years  from  the  date  aforesaid, 
with  interest  theieon  as  aforesaid,  then  the  said  G.  R.  B.  shall  con- 
vey unto  the  said  R.  B..  a  certain  house  and  lot  by  good  and  suffi- 
cient deed,  lying  and  being  in  the  town  of  Queen  Ann,  in,  &c.,  con- 
taining one  acre  of  land,  more  or  less,  and  generally  known  as 
Sparrow's  Tavern,  when  all  the  conditions  of  this  bond  or  obligation 
are  complied  with ;  then  this  obligation  to  be  void  and  of  none 
eflfect,  otherwise,  of  full  force  and  virtue  in  law. 

Witness,  John  Claytor.  Gephas  R.  Benson,  [Seal] 

Queen  Ann,  May  30fch,  1835.  Received  of  Richard  Butler  the 
sum  of  five  hundred  dollars,  the  same  being  the  cash  payment  men- 
tioned in  the  annexed  bond.  G.  R.  B." 

•  And  proved  the  same  to  be  in  the  hand-writing  of  the  ^^ 
said  deleudant;  and  also  read  to  the  jury  the  following  paper  •" 
to  wit: 

"I  hereby  certify,  that  I  have  taken  back  the  house  and  lot  in 
Queen  Ann  for  the  same  amount  oi  money  which  Richard  Butler 
agreed  for,  and  purchased  of  me,  and  feel  myself  bound  for  the  said 
amount.  Given  under  my  hand  and  seal  this  24th  day  of  August 
1841.  G.  R.  Benson. 

Test— S.  H.  B." 

And  proved  the  same  to  be  in  the  hand-writing  of  the  defendant. 

The  defendant  then  proved  to  the  jury,  that  the  plaintiff  R.  B., 
took  possession  of  the  said  house  and  lot  mentioned  in  the  said  bond 
of  conveyance,  on  or  about  the  date  thereof,  and  remained  in  the 
possession  thereof  until  the  year  1840.  And  then  proved  to  the 
jury,  that  the  sum  of  ninety  dollars  was  the  fair  and  reasonable 
value  of  the  said  house  and  lot  per  annum,  from  the  said  30th  April, 
1835,  to  the  said  year,  1841. 

Thereupon  the  defendant  prayed  the  Gourt  to  instruct  the  jury, 
that  if  they  find  from  the  evidence  in  the  cause,  that  from  the  time 
of  the  contract  of  sale  from  defendant  to  plaintiff  in  1835  to  the 
year  1840,  the  said  plaintiff  was  in  the  possession  of  the  said  house 
and  lot,  or  received  the  rents  and  profits  thereof  under  the  aforesaid 
contract  of  sale,  that  then  by  the  legal  construction  of  the  agree- 
ment or  instrument  of  writing  relied  on  and  declared  upon  in  the 
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present  action,  the  plaintiff  is  only  entitled  to  recover  the  difference 
in  his  favor,  if  any,  between  the  original  cash  payment  of  five  hun- 
dred dollars,  and  the  value  of  the  use  and  occupation  of  the  said 
house  and  lot  for  the  time  it  was  so  sold  by  the  plaintiff;  which  opinion 
and  instruction  the  Court,  [Stephen,  O.  J.]  refused  to  give ;  but 
were  of  opinion  and  so  instructed  the  jury,  that  by  the  legal  con- 
struction of  said  instrument  of  writing,  the  defendant  was  bound  to 
refund  to  the  plaintiff  the  amount,  if  any,  which  the  jury  shall  find 
was  paid  by  him  to  the  said  defendant  for  said  house  and  lot,  pro- 
^^  vided  they  find  the  contract  •  of  August,  1841,  to  have  been 
•  •  made  between  the  parties.  To  which  opinion  of  the  Court  as 
given  to  the  jury,  and  to  their  refusal  to  grant  the  defendant's 
prayer,  the  defendant  excepted. 
The  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Aboheb,  Chambers,  Spenoe^ 
Stone,  and  Sbmmes,  JJ. 

Tuck^  for  the  appellant.    Pratt,  for  the  appellee. 

Stone,  J.,  delivered  the  opinion  of  this  Court.  The  County  Court 
having  referred  to  the  jury  the  evidence  offered  of  the  facts,  that 
the  paper  of  August,  1841,  was  the  agreement  of  the  parties ;  that 
is,  that  the  paper  was  made  and  delivered  by  the  defendant,  and 
accepted  and  assented  to  by  the  plaintiff;  and  also,  the  amount  of 
money  to  be  paid  by  the  defendant  to  the  plaintiff,  and  predicating 
their  opinion  upon  the  hypothesis  that  these  facts  might  be  found 
by  the  jury,  proceed  in  the  instructions  given  to  construe  the  paper 
of  August,  1841,  as  a  memorandum  of  an  agreement  between  the 
parties  for  a  re-purchase  of  the  same  property  at  the  same  price  it 
had  been  in  1835,  contracted  to  be  sold  by  the  defendant  to  the 
plaintiff,  and  therefore,  that  the  amount  to  be  refunded  was  sub- 
ject to  no  abatement  for  the  value  of  use  and  occupation  while 
held  under  the  first  contract. 

It  is  insisted,  that  by  the  true  construction  of  this  paper  of  August, 
1841,  it  is  only  an  agreement  to  rescind  the  contract  of  1835,  and 
that  when  the  money  paid  upon  a  rescinded  contract  is  sought  to  be 
recovered  back,  an  abatement  or  deduction  is  to  be  made  from  that 
amount,  for  the  value  of  use  and  occupation  while  the  property  was 
held  under  the  contract  of  sale.  It  is  further  insisted,  that  there 
was  no  legally  sufiQcient  evidence  offered,  tending  to  prove  the  paper 
of  August,  1841,  was  the  agreement  of  the  parties,  and  therefore, 
the  finding  of  that  fact  ought  not  to  have  been  submitted  to  the 

jury. 

^  •  In  construing  written  instruments,  the  first  and  chief  object 

'  ^  is  to  ascertain  the  meaning  of  the  parties,  and  the  intention 
as  expressed,  unless  contravening  some  rule  of  law,  is  to  be  carried 
into  effect,  9  O.  <6  J.  77.    The  paper  of  August,  1841,  referring  to 
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the  contract  of  1835,  to  ascertain  the  amount  and  designate  the 
property,  and  declaring  an  agreement  had  been  made  to  take  back 
the  same  property,  contracted  to  be  purchased  in  1835,  at  the  same 
amoant  paid  at  that  time,  shows  clearly  that  the  first  contract  of 
sale  was  not  rescinded,  but  that  a  new  contract  to  purchase  back  the 
same  property  at  a  fixed  price  had  been  then  made,  to  take  efiect 
from  it's  date.  The  first  contract  stood  in  full  force  until  the  agree- 
ment of  Angust,  1841,  was  made,  and  all  the  rights  acquired  under 
the  contract  of  1835  remained  unimpaired  up  to  August,  1841.  The 
use  and  occupation  of  the  property  so  contracted  for  in  1835,  was  a 
right  thereby  acquired;  he  could  not,  therefore,  be  liable  to  the 
defendant  for  the  value  of  such  use  and  occupation. 

As  to  the  second  objection,  after  the  opinion  above  expressed,  it 
is  only  necessary  to  say  that  the  paper  of  August,  1841,  being  proved 
to  have  been  signed  by  the  defendant,  the  possession  thereof  by  the 
plaintiff  and,  pursuit  of  his  remedy  thereon,  was  sufiicient  evidence 
from  which  the  jury  might  find  it  to  be  the  agreement  of  the  par- 
ties. The  possession  of  the  obligee  in  a  bond  is  evidence  of  its  de- 
livery, 1  E.  &  J.  323.  This  agreement  contains  an  obligation  on  the 
part  of  the  defendant  to  pay  the  same  amount  of  money  which  had 
been  received  by  him  on  the  contract  of  1835.  It  also  states  the 
consideration  for  this  obligation.  The  consideration  being  the  taking 
back  from  the  plaintiff  the  proi>erty  contracted  to  be  sold  to  him  in 
1835,  the  inference  is  irresistible,  that  the  payment  was  to  be  made 
to  the  plaintiff;  he  therefore  stands  in  the  same  attitude  a«  an  obligee 
in  a  bond,  and  it  would  have  been  error  in  the  Court  to  take  from 
the  jury  a  fact  of  which  there  was  evidence  legally  sufficient  offered,. 
10  O,  <fc  J.  346.  Concurring  in  opinion  with  the  County  Court,  we 
affirm  the  judgment.  Judgment  affirmed. 


♦The  State,  use  of  John  Holton  vs.  Gabret  Burke, 

John  Dulany  and  Benedict  I.  Fenwick.— Decem-      *^ 
ber,  1844. 

By  the  Act  of  1834,  cb.  386,  (passed  2l8t  March.  1835,)  any  surety  for  the 
appearance  of  an  insolvent  petitioner  is  authorized  to  bring  him  into 
Court,  or  before  any  Judge  thereof,  as  special  bail  may  bring  their  prin- 
cipal into  Ck>urt.,  and  when  brought  in,  to  surrender  and  commit  him, 
provided  that  he  be  so  surrendered  before  or  at  the  first  term  to  which 
suit  shall  be  brought  upon  the  bond  for  the  appearance  of  such  peti- 
tioner.   Held: 

!•  That  such  bonds  are  now  assimilated  to  bail  bonds. 

2.  That  the  surety  of  such  insolvent  petitioner  may  surrender  him  at  or 

before  the  first  term  of  suit  brought  on  such  appearance  bond. 

3.  That  the  Act  applied  to  a  bond  executed  on  the  12th  March,  1835,  the  con- 

dition of  which  was  not  broken  at  the  date  of  the  passage  of  the  Act  of 
1884,  ch.  886,  and  modified  the  remedy  thereon. 
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4.  That  the  surety  is  only  called  upon  to  exert  his  privilege  under  the  Act  of 
1884,  after  he  is  sued. 

APPEAL  from  St.  Mary's  Couaty  Court.  This  was  an  action  of 
debt,  commencod  on  the  19th  September,  1839,  by  the  appellants, 
who  declared  upon  the  bond  of  the  appellees,  dated  the  12th  March, 
1835,  containing  the  following  recital  and  condition: 

"  Whereas  the  above  bound  Garret  Burke  hath  obtained  his  dis- 
charge from  the  common  jail  of  St.  Mary's  County,  by  virtue  of  the 
provisions  of  an  Act  of  the  General  Assembly  of  the  State  of  Mary- 
land, passed  at  November  Session,  eighteen  hundred  and  five,  enti- 
tled, an  Act  for  the  relief  of  sundry  insolvent  debtors,  and  the  sev- 
eral supplements  thereto.  Now  the  condition  of  the  above  obliga- 
tion is  such,  that  if  the  above  bound  Garret  Burke  do,  and  shall  well 
and  truly  make  his  personal  appearance  at  the  County  Court,  to  be 
held  at  Leonard-town,  in  and  for  St.  Mary's  County,  on  the  1st  Mon- 
day of  August  following  the  date  hereof,  before  the  Judges  of  said 
Court,  from  day  to  day,  and  not  depart  therefrom  without  leave  of 
the  said  Court  first  had  and  obtained,  and  do  and  shall  make  his 
personal  appearance  at  all  such  other  times  and  places  as  shall  by 
the  said  Court  be  directed  and  appointed,  then  this  obligation  to  be 
void  and  of  none  effect." 

•  •  The  defendants  pleaded  general  performance  of  the  con- 
^^  dition  of  the  bond,  and  the  plaintiff  replied,  that  the  said 
Garret  Burke  did  not  make  his  personal  appearance  before  the 
Judges  of,  &c.,  at  August  Term  of  St.  Mary's  County  Court,  held  on 
the  first  Monday  of  August,  1835,  according  to  the  condition  of  his 
bond;  nor  at  March  Court,  1836,  although  so  required  to  do  by  order 
of  said  St.  Mary's  County  Court;  nor  at  March  Court,  1838;  nor  at 
August  Court,  1838;  nor  at  March  Court,  1839;  although  so  required 
to  do  by  order  of  St.  Mary's  County  Court ;  to  which  said  several 
terms  of  St.  Mary's  County  Court,  the  petition  of  the  said  Garret 
was  continued,  and  his  appearance  required  by  the  orders  of  the  said 
Court  passed  in  the  premises,  which  will  more  fully  appear  by  refer- 
ence to  the  records  of  said  Court,  now  in  said  Court  remaining,  as 
by  the  condition  of  the  said  writing  obligatory,  he  was  required  to 
do;  whereupon  the  said  State  avers,  that  the  said  Garret  Burke  has 
not  done  all  and  every  thing  he  was  required  to  do  and  perform  by 
the  condition  of  the  said  writing  obligatory;  and  the  said  State 
further  saith,  that  at  St.  Mary's  County  Court,  held  at  Leonard-town 
on  the  first  Monday  of  August,  1837,  a  certain  Thomas  Jones,  by 
judgment  of  the  said  Court,  recovered  against  the  said  Garret  Burke 
and  John  Uolton,  survivors  of  Thomas  B.  Johnson,  the  sum  of,  &c.; 
which  said  judgment,  the  said  State  avers,  was  for  a  debt  due  before 
the  execution  of  the  said  writing  obligatory;  and  the  said  State 
further  avers,  that  the  judgment  aforesaid,  was  rendered  against  the 
43aid  Garret  Burke  and  John  Uolton  as  co-securities  of   the  said 
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Thomas  B.  JohnsoD,  and  that  the  Raid  John  Holton,  at  whose  instance 
and  for  whose  use  this  suit  is  instituted,  paid  and  satisfied  the  whole 
of  said  judgment,  and  the  same  is  assigned  to  his  use ;  and,  except 
by  him,  the  said  judgment  Remains  in  St.  Mary's  County  Court  no 
way  satisfied  or  reversed ;  and  this,  the  said  State,  is  ready  to  verify : 
wherefore  the  said  State  prays  judgment  for  the  debt  aforesaid,  and 
damages  to  the  said  State  for  the  detention  of  that  debt,  to  be 
adjudged,  &c. 

•The  defendants  rejoined,  that  at  the  first  term  to  which 
they  were  sued,  to  wit,  the  March  Term  of  St.  Mnry's  County  ^* 
Court,  1840,  the  said  defendants  delivered  up  the  said  Garret  in  dis- 
charge of  the  liability  on  the  said  bond  under  the  provisions  of  the 
Act  of  Assembly  in  such  case  made  and  provided,  and  that  the  said 
Garret  was  so  surrendered  in  Court,  and  by  order  of  the  Court,  and 
on  the  2nd  day  of  March,  1840,  committed  to  the  custody  of  the 
sheriff,  and  this  the  defendants  are  ready  to  verify ;  wherefore,  &c. 

The  plaintiffs  demurred  generally  to  the  rejoinder,  in  which  the 
defendants  joined,  and  the  parties  agreed  that  all  errors  in  pleading 
shall  be  and  are  hereby  released. 

The  County  Court  rendered  judgment  on  the  demurrer  for  the 
defendants,  and  the  plaintiffs  below  prosecuted  this  appeal. 

The  cause  was  argued  before  Abcheb,  Chambers,  Spenge,  and 
Stonb,  JJ. 

Craitij  for  the  appellants.    Alexander,  for  the  appellees. 

Stone,  J.  delivered  the  opinion  of  this  Court.  The  question  pre- 
sented upon  this  appeal  is  whether  the  surrender  by  the  securities 
of  Burke,  the  principal  in  the  bond,  and  his  commitment  to  the 
sheriff  by  order  of  St.  Mary's  County  Court,  is  such  performance  of 
the  condition  of  said  bond,  as  discharges  the  securities  from  its  lia- 
bility. 

According  to  the  provisions  of  the  Acts  of  Assembly  of  this  State 
for  the  relief  of  insolvent  debtors  prior  to  1834,  a  petitioner  for  the 
benefit  of  these  laws  might  be  compelled  to  give  bond,  with  security, 
for  his  api)earance  before  the  Court  of  the  county  in  which  the  peti- 
tion was  filed,  or  the  commissioners  in  Baltimore  City,  as  the  case 
might  be,  at  a  time  specified ;  and  give  notice  to  creditors  of  his 
application,  as  to  enable  them  to  resist,  if  they  saw  fit,  his  final  dis- 
charge ;  and  in  case  the  final  discharge  was  successfully  resisted,  the 
petitioner  being  present  in  Court,  his  creditors  might  have  such  reme- 
dies affecting  his  personal  liberty,  as  are  provided  by  law. 

•  The  object  and  character  of  these  bonds  have  been  assimi-      ^ 
lated  to  bail  bonds;  if  the  petitioner  failed  to  appear  at  the      ^'^ 
time  specified,  the  bond  was  forfeited,  and  his  securities  became 
bound  to  each  creditor  for  the  amount  of  his  claim.    This  was  found 
to  press  with  rigor  upon  securities,  who  were  like  bail,  bound  for 
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the  appearance  of  the  principal  in  the  bond,  bat  had  none  of  the 
power  to  relieve  themselves  which  bail  enjoyed,  nntil  by  the  Act  of 
1834,  the  Legislature  passed  an  Act  for  their  benefit,  and  thereby 
gave  similar  power  and  authority  to  the  securities  which  special  bail 
had,  to  surrender  the  petitioner  at  any  time  at  or  before  the  first 
Gourt  to  which  suit  was  brought  upon  the  bond.  This  Act  was 
passed  before  a  breach  of  the  condition  of  the  bond  in  this  case  had 
occurred.  The  right  of  the  creditor  to  sue  did  not  attach  until  the 
petitioner  had  failed  to  appear  according  to  the  condition  of  the 
bond,  and  the  remedy  upon  the  bond  was  subject  to  be  controlled 
and  modified  by  the  provisions  of  the  above  mentioned  Act  of 
Assembly. 

The  facts  alleged  in  the  rejoinder  being  admitted  by  the  demurrer, 
and  all  errors  in  pleading  being  by  consent  released,  it  is  evident, 
that  the  surrender  by  the  securities  of  the  petitioner,  and  the  order 
of  Gourt  committing  him  to  the  custody  of  the  sheriff,  are  within 
the  provisions  of  the  Act  of  Assembly,  and  the  securities  are  entitled 
to  the  benefits  thereby  provided  for  them.  They  have  proceeded 
according  to  the  power  and  authority  conferred,  and  so  far  as  the 
Act  is  directory  to  the  Gourt,  "  omnia  rite  acta  prcBSumunturj*^  and 
although  years  had  elapsed  after  the  time  specified  in  the  condition 
of  the  bond  for  the  appearance  of  the  petitioner,  and  although  he 
did  not  in  fact  appear,  yet  this  lapse  of  time  is  attributable  to  the 
creditor  in  not  pursuing  his  remedy,  and  when  at  the  first  Gourt 
suit  was  brought  upon  the  bond,  the  petitioner  was  surrendered,  he 
had  all  the  remedies  affecting  the  person  of  the  petitioner  provided 
by  law.    He  is  therefore  not  injured,  and  has  no  cause  of  complaint. 

Judgment  affirmed. 


83    •Robert  W.  Brooke,  and  Mary  Ann,  his  Wife,  and  others 
V8.  William  F.  Berry.— December,  1842. 

A  conveyance  obtained  by  a  general  agent  ftom  his  principal  will  be  vacated 
for  fraud  in  its  obtention;  or,  because  of  the  principal  being  a  man  of 
such  feeble  intellect,  as  to  be  incompetent  to  the  management  of  his 
own  business;  or  in  consequence  of  the  terms  being  so  unjust  and  un- 
equal, as  therefore  to  be  unconscientious,  (a) 

Exceptions  to  proof  taken  under  a  commission,  will  not  avail  the  party 
making  them,  where  the  only  tendency  of  the  proof  excepted  to,  is  to 
establish  facts  admitted  in  the  defendant's  answer,  or  satisfactorily 
proved  by  other  testimony  which  stands  exempt  from  all  objection. 

A  general  exception  to  all  the  testimony  taken  under  an  ex  parte  commis- 
sion, on  the  ground  that  it  was  vacated  and  set  aside  by  an  order  of 
Court  rescinding  an  interlocutory  decree,  to  let  in  a  defendant's  answer, 


(a)  See  WUliama  vs.  Marshall,  4  G.  &  J.  261,  note. 


BEOOKB  ET  AL.  vs.  BERRY.— 2  GILL.  63 

cannot  be  sustained,  when  the  proof  was  taken  prior  to  the  rescission  of 
such  decree. 

The  Act  of  1820,  ch.  161,  sec.  3,  provides,  that  the  filing  of  an  answer,  after 
an  interlocutory  decree  is  rescinded  under  that  Act,  shall  in  no  case 
affect  the  validity  of  any  commission  previously  issued  to  take  testi- 
mony, or  the  proceedings  under  it,  or  of  any  testimony  previously 
taken  and  returned  under  any  such  commission:  the  efficacy  of  the 
proof  is  the  same,  whether  previously  or  subsequently  returned  into 
Court. 

Notice  of  the  execution  of  an  ex  pcarie  commission,  under  the  Act  of  1820, 
need  not  be  given  to  the  defendant.  He  has  no  power,  either  to  offer 
proof  under  such  commission,  or  to  cross-examine  the  complainant's 
witnesses. 

Where  a  deed  to  a  party  is  impeached  as  fraudulent,  he  cannot  offer  evi- 
dence of  his  good  character  and  general  upright  conduct,  in  support  of 
such  deed,  (h) 

The  feeble  intellect  of  a  grantor:  the  relation  of  principal  and  general  agent 
between  him  and  the  grantee;  inadequacy  of  price  for  land  conveyed 
by  such  a  grantor  to  such  a  grantee;  are  all  circumstances  calculated  to 
impeach  a  deed,  as  constructively  fraudulent,  (c) 

Where  there  is  great  contrariety  of  evidence  as  to  the  feebleness  of  a  gran- 
tor's intellect,  as  twelve  witnesses  for  it  and  nine  against  it,  the  admis- 
sion of  his  grantee,  his  general  agent,  that  such  grantor  was  incapable 
of  transacting  his  own  business,  will  corroborate  the  affirmative  of  that 
issue. 

Such  evidence  is  sufficient  to  control  a  defendant's  answer,  denying  the  fact 
of  mental  incapacity. 

The  effect  of  the  averages  of  witnesses  as  to  value  of  lands  and  rents,  stated 
and  discussed. 

The  value  of  land  ascertained  by  considering  its  annual  rents,  as  equal  to 
five  per  centum  on  such  value. 

Gifts  procured  by  agents,  and  purchases  made  by  them  from  their  princi- 
pals, should  be  scrutinized  with  a  close  and  vigilant  suspicion,  (d) 

*  Agents  are  not  permitted  to  deal  validly  with  their  principals  in  ^  . 
any  case,  except  where  there  is  the  most  entire  good  faith,  and  a  ^^ 
full  disclosure  of  all  facts  and  circumstances,  and  an  absence  of  all 
undue  influence,  advantage,  or  imposition,  (e) 

Circumstances  in  the  conduct,  action  and  life  of  a  grantor,  stated  and  dis- 
cussed, from  which  a  Court  of  equity  will  infer  his  mental  imbecility, 
or,  that  undue  influence  had  been  exercised  towards  him  by  his  general 
agent. 

Where  a  general  agent  obtains  from  his  principal  a  conveyance  of  lands  at 
a  price  greatly  below  their  value,  this  will,  of  itself,  induce  a  Court  of 
equity  to  set  aside  the  contract;  unless  it  appeared  to  have  been  entered 
into,  in  a  way  and  under  circumstances,  that  there  had  been  no  abuse 


(h)  Cited  in  Dorsey  vs.  Whipps,  8  Gill,  465. 

ic)  See  Cherbonnier  vs.  Emtta,  56  Md.  276;  Owings^  Case,  1  Bland,  892. 

(d)  Approved  in  Highberger  vs.  Sfiffler,  21  Md.  858;  Todd  vs.  Orove,  83  Md. 
1»1;  Kerby  vs.  Kerby,  57  Md.  850.  See  Williams  vs.  Marshall,  4  G.  &  J.  261, 
note;  Ringgold  vs.  Ringgold,  1  H.  &  G.  9. 

(e)  Approved  in  Keighler  vs.  Savage  Co,  12  Md.  416;  Snyder  vs.  Jones,  88 
Md.  554. 
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of  confidence,  no  undue  influence,  no  imposition,  or  material  conceal- 
ment  practised  by  the  agent  on  his  principal,  which  could  cast  a  shade 
of  doubt  as  to  the  fairness  and  honesty  of  the  transaction.  (/) 
Where  a  Court  of  equity  vacated  a  conveyance  of  land  from  a  principal 
to  his  general  agent,  on  the  ground  of  constructive  fraud,  and  of  which 
land  the  grantee  had  possession,  and  decreed  a  sale  of  the  premises,  it 
also  decreed  an  account  between  the  parties,  in  which  the  grantee  was 
to  be  charged  with  the  rents  and  profits  of  the  land,  and  credited  for 
Bis  improvements  thereon,  during  the  time  he  held  and  enjoyed  the 
lands,  under  his  alleged  purchase;  and  with  all  sums  by  him  bona  fide 
paid,  on  account  of  his  principal,  or  which  should  be  justly  due  and 
owing  from  him  to  his  agent,  (g) 

Appeal  from  the  Court  of  Chancery.  The  bill  in  this  caase  was 
filed  on  the  27th  January,  1841,  by  Elisha  Berry  ;  Robert  W.  Brooke 
and  Mary  Ann,  his  wife;  Louisa,  William,  Nancy  and  Eliza  Berry, 
(the  three  last  named  being  infants,)  and  alleged,  that  the  said 
E.  B.,  who  is  the  father  of  all  the  other  complainants,  except  the 
said  R.  W.  B.,  being  seized  and  possessed  of  considerable  property 
and  estates,  both  real  and  personal,  lying,  &c.;  and  being  naturally 
of  a  feeble  and  weak  mind  and  intellect,  and  therefore,  incapable  of 
managing  the  same  with  profit  or  advantage  to  himself  and  family, 
or  to  take  care  thereof,  or  to  transact  business  generally  with  pru- 
dence, or  even  safety,  was  induced  on  or  about  the  7th  May,  1836, 
by  the  artful  persuasion  and  management  of  a  certain  William  F. 
Berry,  the  defendant,  *  and  who  is  the  natural  brother  of  the 
^^  half  blood  of  the  said  Elisha,  .in  whom  he  had  the  most  un- 
limited confidence,  and  who  possessed  the  most  unbounded  influence 
over  him,  to  commit  and  entrust  to  him,  the  said  W.  F.  B.,  the  sole 
and  exclusive  charge,  management  and  control,  of  all  of  the  said 
property ;  and  made  and  constituted  him  the  agent  for  the  transac- 
tion of  all  the  business  concerns  of  him,  the  said  E.,  whatsoever. 
That  in  virtue  of  the  confidence  thus  reposed  in  him,  and  the  author- 
ity au<l  power  so  conferred  on  him  by  the  said  E.,  as  his  agent,  the 
said  W.  F.  B.  continued  to  manage  and  control  the  property  of  the 
said  E.,  as  aforesaid,  from  the  period  of  time  above  stated,  until 
about  the  24th  February,  1840;  when  the  said  E.  having  just  grounds 
to  apprehend  and  believe  that  the  said  W.  F.  B.  had  greatly  abused 
the  confidence  he  had  reposed  in  him,  and  wa.s  seeking  to  enrich 
himself  at  the  expense  of,  and  out  of  the  substance  and  property 
of  the  said  E.,  he  determined  to  revoke  the  agency  which  he  had 
conferred  on  the  said  W.  F.  B.,  as  aforesaid,  and  to  withdraw  the 
said  property  from  his  management  and  control,  which  was  accord- 
ingly done;  that  the  numberless  impositions  which  before  this  time 
had  been  practised  upon,  and  the  advantages  which  had  been  taken 
of  the  said  E.,  in  relation  to  his  said  proi>erty,  as  well  by  the  said 

(/)  See  EaJde  vs.  Reynolds,  54  Md.  805;  Kerby  vs.  Kerby,  57  M(}.  845. 
(g)  See  WiUiama  vs.  Marshall,  4  G.  &  J.  264,  note. 
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W.  F.  B.  as  by  other  persons,  rendered  it  then  but  too  apparent  and 
•evident,  that  the  said  property  was  altogether  insecure  and  would 
be  wholly  lost  to  the  said  E.  and  his  aforesaid  children,  by  the  fraud- 
ulent and  artful  contrivances  of  any  who  might  be  disposed  to  take* 
the  advantage  of  or  deceive  him,  if  the  said  property  were  suffered 
to  remain  in  a  situation  in  which  it  could  be  bound  or  affected  by 
his  acts  or  contracts.  That  the  said  E.  himself,  was  finally  con- 
vinced of  this,  and  being  disposed  and  minded  to  provide  for  his 
said  children,  as  also  to  secure  support  for  himself  in  after  life,  did, 
OB  or  about  the  24th  February,  1840,  execute  and  acknowledge  in 
due  form  of  law,  a  certain  deed  or  indenture  in  writing,  whereby  he 
conveyed  to  the  said  Robert  W.  Brooke,  who  had  before  that  time 
intermarried  with  the  said  Mary  Ann,  one  of  the  daughters  ^ 
•  of  the  said  E.,  all  his  property  of  every  description  whatso-  ^^ 
ever,  in  trust  for  the  use  of  his  said  children ;  and  he  the  said  E.,  to 
be  well  supported  out  of  the  same  as  long  as  he  should  live.  All  of 
which  will  more  fully  and  at  large  appear,  reference  being  had  to  an 
authenticated  copy  of  the  said  deed,  which  is  herewith  filed,  marked 
A,  as  a  part  of  this  their  bill  of  complaint ;  that  soon  after  the  exe- 
cation  of  this  deed,  the  said  R.  W.  B.,  the  trustee  therein  named, 
and  the  husband  of  the  said  M.  A.,  the  oldest  child  of  the  said  E., 
called  on  said  the  W.  F.  B.,  who,  on  his  having  been  appointed  by  the 
said  £.  as  his  agent,  aforesaid,  had  taken  possession  of,  and  gone  to 
reside  on  an  estate  of  the  said  E.,  composed  of  the  following  parcels 
of  land,  in  the  said  deed  specified,  to  wit :  '^  Chilleno  Castle  "  and 
<* Belfast,"  or,  "Addition  to  Charles'  Gift,"  and  "John's  Choice 
Diminished,"  and  continued  to  reside  thereon,  at  that  time,  and 
apprised  him  of  the  execution  of  the  said  deed,  and  in  virtue  thereof, 
demanded  of  him,  the  said  W.  F.  B.,a  surrender  of  the  possession  of 
the  land  of  which  he  had  thus  possessed  himself;  but  this  the  said 
W.  F.  B.  refused  to  do,  informing  the  said  R.  W.  that  he  claimed  a 
title  thereto  in  fee  simple,  by  virtue  of  a  deed  of  conveyance  before 
that  time  executed,  by  the  said  E.  to  him.  That  thereupon,  the 
said  R.  W.  communicated  this  to  the  said  E.,  who  positively  denied 
all  knowledge  of  any  such  deed ;  but,  upon  search  being  made  among 
the  land  record  books  of  said  county,  it  was  discovered,  that  such  a 
deed  had  in  point  of  fact  been  executed  by  the  said  E.,  on  the  21st 
June,  1839 ;  and  the  said  Elisha  Berry  avers,  that  the  first  intima- 
tion which  he  ever  had  of  the  existence  of  this  last  mentioned  deed, 
was  from  the  said  R.  W.  in  manner  aforesaid  ;  that  he  never  con- 
tracted or  agreed  to  sell  or  convey,  any  land  to  the  said  W.  F.  B.; 
never  received  from  him  the  consideration  money,  in  the  said  deed 
expressed  and  mentioned,  or  any  other  valuable  consideration  for 
the  said  deed,  but  most  solemnly  asserts,  that  the  said  deed  was  pro- 
cared  from  him  by  the  said  W.  F.  B.,  by  fraud,  deception,  and  mis- 
representation;  and,  as  well  as  the  said  E.  can  recollect,  it  must 

5  2g. 
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^  have  been  in  the  following  manner;  That  *  about  the  time  the^ 
^  '  said  deed  bears  date,  the  said  W.  F.  B.  called  on  him,  the  said 
E.,  when  the  latter  too  had  not  recovered  from  the  effects  of  a  violent 
attack  of  epilepsy  which  he  had  had  then  within  a  day  or  two  before,, 
and  assured  him  that  it  was  indispensably  important,  and  for  the 
interest  of  him,  the  said  E.,  that  the  sum  of  fifteen  hundred,  or  two 
thousand  dollars,  should  be  raised  immediately,  for  the  nse  and 
benefit  of  his  estates ;  that  he,  the  said  W.  F.  B.,  could  effect  this 
very  readily,  if  he,  the  said  E.,  would  execute  the  paper  which  be, 
the  said  W.  F.  B.  had  had  prepared,  or  wonld  have  prepared  for 
that  purpose.  That  if  he  wonld  do  so,  his  property  would  be  relieved 
of  some  difficulties,  and  that  the  money  which  was  to  be  raised  on 
the  paper,  which  he  tiie  said  E.  was  required  to  sign,  could  be 
speedly  returned  to  the  lender,  when  the  said  paper  would  be  I'e- 
turned  to  him,  the  said  W.  F.  B.,  who  would  certainly  destroy  or 
cancel  it :  and  he,  the  said  E.,  should  never  again  hear  of  it.  That 
having  the  most  unlimited  confidence  in  the  said  W.  F.  B.,  and  in 
the  truth  of  his  said  representation,  and  owing  to  the  highly  fidu- 
ciary relation  in  which  the  said  W.  F.  B.  at  that  time  stood  to  him, 
the  said  E.,  weak  and  feeble  as  he  then  was,  consented  to  accompany 
him  to  Upper  Marlborough,  for  the  purpose  aforesaid,  which  he  could 
only  accomplish,  being  carried  thither  in  a  carriage ;  and  there,  under 
the  circumstances  stated,  executed  a  paper  or  instrument  of  writing, 
which  he  now  believes  to  be  the  deed,  a  copy  of  which  is  hereinbe- 
fore referred  to,  as  Exhibit  B.  The  said  E.  avers,  that  the  said  deed 
was  not  read  to  him,  or  by  him,  prior  to  the  execution  thereof,  aud 
even  if  it  had  been  it  is  extremely  doubtful,  whether  in  his  then  state 
both  of  body  and  mind,  he  should  have  been  able  to  comprehend  it, 
and  that  he  executed  it  under  a  belief,  that  it  was  such  a  paper  as 
the  said  W.  F.  B.  represented  it  to  be,  and  to  raise  money  for  his 
use.  That  although  the  land  mentioned  in  and  conveyed  by  this 
deed,  is  worth  a  much  greater  sum  than  the  consideration  money 
therein  expressed,  (four  thousand  dollars,)  the  said  W.  F.  B.  still  is, 
(without  the  aid  of  the  said  land,)  aud  always  has  *  been  utterly 
^^  unable  to  pay  or  raise  so  large  a  sum  of  money ;  that  he  was, 
indeed,  at  the  time  of  the  execution  of  this  deed,  in  very  indigent  cir- 
cumstances, and  without  even  any  employment  or  visible  means  of 
support,  for  himself  aud  family,  except  what  he  might  derive  from 
the  aforesaid  agency,  and  the  property  of  the  said  E.,  which,  in  vir 
tue  thereof,  was  in  his  hands  and  under  his  management.  That  the- 
said  deed,  so  as  aforesaid  made  and  executed  by  the  said  E.,  to  the 
said  W.  F.  B.,  being,  as  they  are  advised  and  insist  for  the  reasons 
stated,  fraudulent  aud  utterly  void,  your  orators  have  by  the  said 
R.  W.,  as  their  trustee  aforesaid,  applied  to  the  said  W.  F.  B.,  and 
requested  him  to  deliver  up  and  convey  to  the  said  R.  W.,  to  be  held 
by  him  for  the  purposes  stated  in  the  deed,  hereinbefore  first  men- 
tioned, and  referred  to  as  Exhibit  A,  the  laud  embraced  in  the  said 
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deed,  from  the  said  E.  to  the  said  W.  F.  B.  But  now,  so  it  is,  may 
it  please  jour  honor,  that  the  said  W.  F.  B.  combiniDg,  &c.,  and 
contriving  how  to  wrong  and  injure  yonr  orators  in  the  premises, 
he,  the  said  W.,  absolutely  refuses  to  comply  with  the  reasonable 
requests  of  yonr  orators,  pretending  and  asserting,  that  the  said  deed 
executed  by  the  said  E.  to  him,  was  for  a  fair  bona  fide  and  full  con- 
sideration, and  procured  by  no  undue  and  fraudulent  means  on  his  part; 
whereas,  your  orators  charge,  that  the  said  W.  F.  B.  well  knows,  that 
the  same  was  procured  by  the  misrepresentation  and  deceit,  herein- 
before stated,  in  gross  violation  of  the  confidence  reposed  in  him  by 
the  said  E.,  and  without  the  payment  of  a  single  dollar  for  the  land 
therein  embraced;  all  which  actings,  doings^ refusals,  and  pretences, 
are  contrary,  &c. 

Prayer,  that  the  said  W.  F.  B.  may  answer  this  bill,  and  that  the 
said  deed  bearing  date  the  21st  June,  1839,  may  be  set  aside  and 
cancelled,  by  a  decree  of  this  Court ;  and  that  an  account  may  be 
taken  of  the  rents,  issues  and  profits,  received  by  the  said  W.  F.  B., 
from  the  lands  embraced  in  the  said  deed,  since  the  dat^e  thereof, 
and  that  he  may  be  decreed  to  pay  the  same  to  the  said  R.  W.  B., 
as  tmstee  aforesaid.  And  that  your  orators  may  have  such  other 
and  farther  relief  in  the  •  premises,  as  the  nature  and  circum- 
stances  of  this  case  may  require,  and  your  honor  seem  meet,  ^^ 
and  for  subpoena,  &c. 

With  this  bill  the  complainant  filed  various  exhibits,  as  follows : 

A.  Indenture  dated  24th  February,  1840.  Elisha  Berry  to  Robert 
W.  Brooke,  for  "Good  Luck,"  or  '< Springfield ;"  for  "Provincial," 
'•'Enclosure,  or  Enclosures,"  "  Fife  Enlarged,"  "  Chilleno  Castle," 
and  "Belfast,  or  Addition  to  Charles'  Gift,"  "Centreville,"  together 
with  all  his  slaves  that  I  have  now  in  my  possession;  all  his  house- 
hold and  kitchen  furniture,  farming  utensils  and  plantation  stock; 
"  all  his  interest  in  the  estate  of  the  late  Nancy  Berry,"  in  trust,  &c. 

B.  Indenture  of  2l8t  June,  1839.  Elisha  Berry  to  William  F. 
Berry,  in  consideration  of  94,000 ;  for  "  Chilleno  Castle,"  194  acres, 
1  rood ;  "  Belfast,"  or  "  Addition  to  Charles'  Gift,"  37  acres ;  John's 
Choice  Diminished,"  llf  acres :  in  fee,  with  a  general  warranty. 

The  defendant  was  summoned,  and  appeared,  but  not  answering 
the  bill,  on  the  19th  July,  1841,  an  interlocutory  decree  was  passed 
against  him,  and  an  ex  parte  commission  was  ordered  and  issued. 

At  the  same  Term,  July,  1841,  the  defendant  filed  his  petition 
praying,  to  set  aside  the  interlocutory  decree,  and  receive  his 
answer;  which  was  ordered  on  the  2d  September,  1841,  and  leave 
given  to  the  defendant  to  file  his  answer. 

The  answer  was  then  filed,  and  alleged,  that  prior  to  the  filing  of 
the  bill  of  complaint,  a  bill  was  filed  in  the  High  Court  of  Chancery, 
by  or  in  the  name  of  Elisha  Berry,  one  of  the  above  named 
complainants  agaiust  this  defendant,  which  was  answered  by 
the  defendant,  and  which   he  prays  may  be  taken  and  consid- 
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ered  as  a  part  of  his  answer  to  this  bill  of  complaint,  so  far  as 
the  same  is  applicable  to  the  allegations  therein  contained.  As 
this  defendant's  answer  to  the  former  bill,  filed  as  aforesaid,  in 
the  name  of  E.  B.,  against  him,  gives  a  full  and  detailed  account 
of  the  appointment  of  this  defendant,  as  the  agent  of  the  said 
^  E.  B.,  and  of  the  manner  •  in  which  said  agency  was  con- 
^^  ducted  by  him ;  and  the  state  of  the  account  between  him 
and  the  said  E.  B. ;  of  the  termination  of  said  agency,  this  defend- 
ant refers  to  his  said  answer,  as  his  answer  to  the  similar  allegations 
in  this  bill  of  complaint.  Further  answering,  this  defendant  says, 
that  on  the  9th  December,  1836,  he  purchased  of  the  complainant, 
E.  B.,  a  tract  of  land  c^Jled  '^  Chilleno  Castle ; "  also,  one  other  par- 
cel of  land,  called  "  Belfast,"  or,  "  Addition  to  Charles'  Gift ; "  and 
also,  part  of  one  other  tract  of  land,  called  <<  John's  Choice  Dimin- 
ished ; "  and  on  the  same  day,  to  wit,  the  9th  day  of  December,  1836, 
the  said  E.  B.  executed  to  this  defendant  a  bond  of  conveyance,  for 
said  lands,  a  copy  of  which  is  herewith  filed,  marked  exhibit,  No.  1; 
and  is  prayed,  &c.  That  this  defendant  agreed  to  pay  the  said  E. 
B.,  for  said  lands,  the  sum  of  $3,700,  that  being  the  sum  which  the 
said  E.  B.  had  given  for  said  lands,  some  two  or  three  years  prior  to 
the  sale  to  this  defendant.  That  on  the  5th  December,  1836,  being 
four  days  prior  to  the  execution  of  the  said  bond  of  conveyance,  and 
the  time  at  which  this  defendant  first  contracted  for  said  lands,  this 
defendant  paid  to  the  said  E.  B.,  the  sum  of  $2,000,  in  part  payment 
of  said  lands ;  as  will  appear  by  a  copy  of  the  receipt  for  the  same 
from  the  said  E.  B.,  to  this  defendant,  herewith  filed,  marked  No.  2. 
This  defendant  further  answering,  says,  that  he  has  since  paid  the 
balance  of  the  purchase  money  of  said  lands,  in  the  manner  and 
at  the  time  specified,  in  an  account  herewith  filed,  marked  No.  3; 
and  that  the  said  E.  B.,  in  accordance  with  his  bond  of  conveyance, 
on  the  21st  June,  1839,  executed  the  deed,  conveying  said  lands  to 
the  defendant,  of  which,  the  complainants'  exhibit  B,  is  admitted  to 
be  a  correct  copy. .  And  this  defendant  here  expressly  alleges,  that 
the  said  account,  marked  No.  3,  exhibits  a  full,  just,  and  fair  state  of 
the  account,  between  him  and  the  said  E.  B.,  that  said  account  con- 
tains all  the  credits,  to  which  the  said  E.  is  in  any  manner  whatever 
entitled ;  and  that  the  advances  made  by  this  defendaut,  as  exhi- 
bited by  said  account,  were  made  by  this  defendant,  under,  and  by 
virtue  of  an  understanding  *  had  with,  the  said  E.  B.,  that  this 
^^  defendant  should  make  said  advances  in  payment  of  the  bal- 
ance of  the  purchase  money  of  said  lands.  Further  answering,  this 
defendant  says,  that  the  said  E.  B.  being  unable  to  procure  the  re- 
linquishment of  dower  by  his  wife,  as  he  had  by  his  afoi^said  bond 
of  conveyance  contracted  to  do,  did  on  the  2Ist  June,  1839,  the  same 
day  on  which  he  executed  said  deed,  execute  to  this  defendant  a 
bond,  conditioned  to  indemnify  this  defendant  from  all  claim  of 
dower  on  the  part  of  his  said  wife ;  as  will  also  appear  by  a  copy  of 
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said  boDd,  herewith  filed  marked  No.  4.  This  defendant  further 
answering,  says,  that  the  allegation  in  said  bill  of  complaint,  that 
the  said  E.  B.  was  induced  by  this  defendant  to  execute  said  papers 
improperly  or  fraudulently,  and  when  the  said  E.  was  in  a  weak  and 
feeble  state  of  health,  and  incapable  of  judging  of  their  true  import  and 
meaning,  is  whollj'  untrue.  This  defendant,  in  answer  to  said  alle- 
gations, says,  that  the  said  E.  had  not  been  sick  for  a  long  time 
prior  to  the  execution  of  said  papers,  and  that  the  said  E.  B.  never 
had  an  epileptic  fit,  nor  any  other  fit.  until  the  marriage  of  his 
daughter  with  the  complainant,  E.  W.  B.,  and  until  long  after  the 
execution  of  said  papers.  That  the  said  E.  B.  was,  on  the  day  he. 
executed  said  papers,  in  good  health,  and  was  through  the  whole 
day,  entirely  sober,  and  free  from  the  influence  of  liquor.  This  de- 
fendant further  says,  that  the  said  E.  B.  was,  when  sober,  fully  capa- 
ble of  guarding  his  own  interest,  and  was  as  difiScult  to  deal  with, 
or  get  a  bargain  out  of,  as  any  man  in  the  community.  This  de- 
fendant further  says,  that  the  sum  which  he  contracted  to  pay,  and 
has  paid,  for  said  land,  was  fully  the  value  of  the  said  land,  at  the 
time  this  defendant  contracted  to  buy  it;  that  it  was  the  same  price 
which  had  been  given  for  said  lands  some  short  time  before  by  the 
by  the  said  E.  B.  This  defendant  further  says,  that  the  complainant 
E.  B.,  has,  since  the  filing  of  the  said  bill  of  complaint,  departed  this 
life,  having  previously,  in  due  form  of  law,  executed  his  last  will  and 
testament,  appointing  this  defendant  his  sole  executor,  as  will  appear 
by  a  certified  copy  thereof,  herewith  filed,  marked  No.  5.  That  said 
will  has  •  been  admitted  to  probat,  by  the  Orphans^  Court  of 
Prince  George's  County.  It  will  thus  appear  to  your  honor,  •^'^ 
that  the  complainants  claiming  under  a  deed  from  the  said  E.  B., 
executed  without  any  valuable  consideration,  are  seeking  in  a  Court 
of  equity  to  set  aside  a  deed  executed  by  the  said  E.  B.  for  a  full 
money  consideration. 

This  defendant  further  answering,  denies  all,  and  all  manner  of 
fraud,  deceit,  imposition,  or  undue  influence,  with  which  he  stands 
charged,  in  and  by  the  said  bill  of  complaint.  This  respondent 
further  says,  that  from  the  time  he  contracted  for  said  lands,  as 
herein  before  stated,  he  has  been  in  the  quiet,  peaceable  possession 
of  the  same,  &c. 

The  defendant  with  his  answer  filed  various  exhibits,  as  follows, 
viz: 

No.  1.  Bond  of  E.  B.  to  W.  F.  B.,  dated  9th  December,  1836,  to 
convey  the  land  on  which  W.  F.  B.,  then  resided,  consisting  of  sev- 
eral named  tracts. 

No.  2.  Eeceipt. 

"  Eecei ved  5th  December,  1836,  of  William  F.  Berry,  $2,000  for 
the  property  he,  the  said  W.  F.  B.,  now  resides  on,  with  appurte- 
nances thereunto,  which  money  is  deposited  in  bank,  to  be  checked 
for  by  the  said  W.  F.  B.,  and  applied  to  the  payment  of  my  debts. 

"  Witness,  U.  D.  Fergmon.^^  E.  Bbbby. 
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No.  3.  Account.  Dr.  E.  B.  to  W.  F.  B.  Or. 

The  accooDt  commenced  8th  January,  1839,  and  concluded  20th 
May,  1840;  including  in  its  debits  $175,  for  W.  F.  B's  services  as 
agent.  The  debits  amounted  to  $2,289.68.  The  credits,  $378.95,  for 
August,  1839 ;  leaving  E.  B.  in  debt,  $1,910.13. 

No.  4.  E.  B's  bond  of  indemnity,  21st  June,  1839,  to  W.  F.  B., 
against  the  dower  right  of  Deborah  Berry,  in  lands  conveyed  by  deed 
of  this  date ;  penalty,  $5,000. 

No.  5.  Will  of  B.  B.,  devising  to  W.  F.  B.,  farm  called  "  Spring- 
field ;  "  500  acres  ;  various  negroes  and  farming  utensils ;  with  de- 
vises to  other  children  ;  dated  July.  1843,  with  probat. 

^  •  Then  followed  the  answer  in  Chancery,  sworn  to  on  the 

^^  14th  July,  1840,  referred  to  in  the  answer  in  this  cause,  with 
the  various  exhibits  originally  filed  therewith,  viz : 

No.  1.  Sales  of  4  hhds.  of  tobacco,  24th  August,  1842,  to  A.  G. 
Casinove  &  Co.,  by  E.  Berry.    Amount,  $158.37. 

No.  2.  Account.  Elisha  Perry  bought  of  Elisha  Berry,  6th  April, 
1836,  $158.98 ;  settled  by  various  credits  to  E.  P. 

No.  3.  Sales  of  tobacco  to  A.  C.  C.  &  Co.,  by  R.  Wright;  $449.41. 
6th  November,  1838. 

No.  4.     Same  as  previous  exhibit.  No.  1.    Bond  of  Indemnity. 

No.  5.  Indenture  of  21st  June,  1839.  E.  B.  to  W.  F.  B. :  con- 
sideration, $4,000.  Conveying  various  tracts  of  land  in  Prince 
George's  County,  and  all  the  estate  of  E.  B.  therein,  in  fee,  with 
general  warranty.    Recorded  18th  July,  1839. 

No.  6.    Bond  of  indemnity  against  dower,  as  before  mentioned. 

No.  7.  Articles  of  agreement,  under  seal  of  1st  January,  1837. 
Between  E.  B.  and  W.  F.  B.,  by  which  the  former  agreed  to  furnish 
the  latter  with  certain  property,  viz :  eight  slaves,  two  plough  horses, 
two  oxen,  ploughs,  carts,  and  other  plantation  utensils ;  all  which  is 
to  remain  with  the  said  W.  F.  B.  on  the  land  where  he  now  resides, 
for,  and  during  the  term  of  ten  years,  and  pay  him  $150,  annually; 
and  the  said  W.  F.  B.  on  his  part,  agreed  to  pay  E.  B.,  the  one-half 
of  the  crops  made  by  him,  the  said  W.  F.  B.,  for  and  during  the  said 
term,  after  deducting  the  expenses  of.  making  the  said  crops ;  and 
W.  F.  B.  also  agreed  to  superintend  ami  look  after  all  the  said  E.  B's 
business. 

No.  8.  Acknowledgment  of  E.  B.,  that  on  settlement  with  W.  F. 
B.,  8th  January,  1839,  he  owed  him  $440.32. 

No.  9.  Account.  Dr.  E.  B.  to  W.  F.  B.  Cr.  Debits  between  8th 
January,  1839,  (including  above  balance,)  and  20th  May,  1840,  of 
cash  paid  to  various  persons:  for  carriage  horse,  harness,  bridge 
tolls,  pork,  beef,  iiour,  store  accounts,  attorney's  fees,  and  for  ser- 
vices as  agent,  from  1st  January,  1839,  to  2nd  March,  1840,  in  all 
$2,889.08,  and  cradit^  for  *  wheat  made  at  Springfield,  and 
^^  cash  received  for  rent  and  judgments,  $378.95.  Balance  in 
favor  of  W.  F.  B.,  $1,910.13. 
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The  complaiDants  filed  a  general  replication  at  September  Term,  * 

1841«  and  on  the  22ud  October,  1841,  a  commission  to  take  proof,  was 
issued  by  consent. 

The  ex  parte  commission  issued  on  the  19th  July,  1841,  was  then 
returned,  under  which,  various  witnesses  had  been  examined.  That 
commission  was  closed  on  the  30th  September,  1841. 

Another  commission  was  issued  on  the  25th  October,  1841,  which 
was  closed  21st  February,  1843.  Under  these  commissions  a  great 
variety  of  evidence,  documentary  and  otherwise,  was  taken,  and  re- 
turned into  the  Court  of  Chancery.  This  is  sufficiently  adverted  to, 
in  the  opinion  of  this  Court. 

On  the  15th  I^ovember,  1843,  the  death  of  the  complainant,  Elisha 
Berry,  was  suggested  on  the  record. 

The  complainants  excepted  to  the  admissibility  of  portions  of  the 
proof,  taken  under  the  commission,  which  issued  on  the  25fch  October, 
1841 ;  and  which  was  returned  on  the  28th  February,  1843. 

Ist.  To  the  answer  of  Benjamin  Duvall  to  the  defendant's  third 
interrogatory :  upon  the  ground,  that  evidence  of  the  defendant's 
^character,  is  irrelevant  and  inadmissible. 

2nd.  To  the  answers  of  Enos  D.  Ferguson  and  others,  to  the  same 
interrogatory :  upon  the  same  ground. 

3rd.  To  that  portion  of  the  answer  of  Thomas  G.  Pratt,  to  the  de- 
fendant's fourteenth  interrogatory :  which  speaks  of  the  belief  and 
impression  of  the  witnesses. 

4th.  To  the  answer  of  Jesse  Talbot  to  the  defendant's  eleventh  in- 
terrogatory: upon  the  ground,  that  the  declarations  of  the  defendant 
to  the  witness,  are  not  testimony  in  his  favor. 

5th.  To  the  admissibility  of  the  evidence  of  Thomas  F.  Bowie. 
1st.  Because  he  speaks  of  conversation  with  the  defendant.  And 
2nd.  Because  he  refers  to  the  contents  of  paper  writings,  which 
are  not  shown  to  be  out  of  the  reach  of  the  defendant,  or  lost  or 
destroyed. 

*  6th.  To  the  answers  of  all  the  witnesses  examined  on  the 
part  of  the  defendant :  because  the  interrogatories,  to  which      ^^ 
those  answers  are  responses,  are  all  and  each  of  them,  leading  in- 
terrogatories. 

7th.  To  the  answer  of  Elisha  Perry  {o  the  defendant's  nineteenth 
interrogatory:  upon  the  ground,  that  the  declarations  of  Elisha 
Berry,  and  more  particularly  his  declarations  after  the  execution  of 
the  deed  to  Robert  W.  Brooke,  are  not  evidence  against  the  com- 
plainants. And  they  also  except  to  the  depositions  of  all  the  wit- 
nesses of  the  same  character. 

8th.  To  the  answer  of  Enos  D.  Ferguson  to  the  defendant's  tenth 
interrogatory :  because  the  paper  therein  referred  to,  was  not  pro- 
duced, or  its  absence  aeeounted  for. 

The  defendant  excepts  to  the  averments  and  allegations  in  the 
^mplainants'  bill,  and  to  their  sufficiency. 
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1.  That  there  is  no  averment  or  allegation  that  the  defendant  com- 
mitted a  fraud  npon  his  principal  E.  B.,  in  the  purchase  of  the  land 
in  controversy,  as  agent  or  trustee. 

2.  That  there  is  no  averment  or  allegation,  that  the  said  purchase 
of  the  land  in  controversy,  was  made  in  breach  and  violation  of 
the  said  defendant's 'duty  and  relation  to  the  said  Elisha,  as  agent  or 
trustee. 

3.  That  there  is  no  averment  or  allegation,  that  the  said  purchase 
was  made  within  the  scope  of  the  defendant's  agency  or  trustee- 
ship, or  in  the  exercise  of  the  power  delegated  to  him  by  com- 
plainant, E.  B. 

4.  That  there  is  no  averment  or  allegation  in  the  bill,  that  the 
said  defendant  was  authorized  to  sell  the  said  land  by  the  com- 
plainant, E.  B. 

The  defendant  also  excepts  to  all  proof  taken  by  the  complainants 
under  both  commissions ;  because,  tbe  interrogatories,  each  and  all 
of  them,  are  leading  in  answer  to  which  the  said  proof  is  taken. 

The  defendant,  also,  excepts  to  the  admissibility  of  all  the  com- 
plainants' proof,  taken  under  the  special  and  ex  parte  commission,, 
that  issued  in  this  cause. 

*lst.  Because  all  the  interrogatories  propounded  to  the 
^^  witnesses,  were  leading  interrogatories,  particalarly  the  2nd, 
3rd,  4th,  5th  and  9th  interrogatories,  and  the  proof  is  therefore  in- 
admissible. 

2nd.  Because  the  said  proof  was  obtained  in  reply  to  interroga- 
tories, which  were  leading,  and  is  therefore  inadmissible. 

3rd.  Because  the  Chancellor  by  his  order,  passed  on  the  2nd  Sep- 
tember, 1841,  cancelled  and  set  aside  the  interlocutory  order,  under 
which  the  said  proof  was  taken. 

4th.  Because  all  of  said  proof  and  testimony  was  taken,  without 
any  notice  having  been  given  to  the  defendant,  or  to  his  solicitors. 

On  the  27th  November,  1843,  the  Chancellor  [Bland,]  dismissed 
the  bill  with  costs,  being  of  opinion,  that  there  was  no  sufficient  evi- 
dence of  the  incompetency  of  the  said  Elisha  Berry  to  contract,  at 
the  time  of  making  the  contract,  which  this  suit  seeks  to  have  set 
aside,  nor  is  there  any  sufficient  proof  of  the  said  contract  having 
been  obtained  by  any  fraud  or  mistake. 

From  which  decree  the  complainants  appealed  to  this  Court. 

The  cause  was  argued  before  Abohbb,  Dobsey,  Chahbbbs^ 
Spenge,  Stone,  and  Semmes,  JJ. 

J.  Johnson^  for  the  appellants.  C.  C.  Magruder  and  Pratt,  for  the 
appellees. 

« 

DoBSET,  J.  delivered  the  opinion  of  this  Court.  We  do  not  think 
that  the  exceptions  taken  by  the  defendant  to  the  averments  in  the 
bill  of  complaint  can  be  of  any  avail  to  him ;  regarding  the  bill  aa 
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sufSciently  charging,  if  established  by  proof,  that  the  defendant's 
title  to  the  land  in  controversy  was  obtained  by  fraad;  that  if  not 
obtained  by  fraud,  it  was  acquired  from  Elisha  Berry,  a  man  of  such 
feeble  intellect  as  to  be  incomi)etent  to  the  management  of  his  own 
bnsiness,  by  William  F.  Berry,  the  defendant,  his  agent  for  the 
transaction  of  all  his  business,  in  whom  he  reposed  entire  confidence^ 
under  such  circumstances  of  abused  *  confidence  or  practised  ^ 
imposition,  or  under  terms  so  unjust  and  unequal,  as  would  *^  * 
aflSx  to  it  the  seal  of  condemnation,  when  brought  to  the  view  of  a 
Court  of  equity. 

Neither  can  the  defendant  be  benefited  by  his  exceptions  to  the 
proof  taken  under  the  commissions,  issued  for  that  purpose,  because 
the  only  tendency  of  the  proof,  elicited  under  those  portions  of  the 
complainants'  interrogatories  which  are  justly  obnoxious  to  the  ex- 
ceptions taken  to  them,  is  to  establish  facts  admitted  in  the  defend- 
ant's answer,  or  satisfactorily  proved  by  other  testimony  in  the 
cause,  which  stands  exempt  from  all  objection.  Nor  is  there  any 
force  in  the  defendant's  exception  to  all  the  testimony  returned  under 
the  ex  parte  commission  on  the  ground  that  it  was  vacated  and  set 
aside  by  the  Chancellor's  order  rescinding  the  interlocutory  decree 
for  the  purpose  of  letting  in  the  defendant's  answer.  The  third 
section  of  the  Act  of  1820,  ch.  161,  expressly  providing  that  '^  the 
filing  of  such  answer  or  answers  shall  in  no  case  affect  the  validity 
of  any  commission  previously  issued  to  take  testimony,  or  of  the 
proceedings,  or  any  of  them,  under  such  commission,  or  of  any  testi- 
mony previously  taken  and  returned  under  any  such  commission."^ 
All  the  proof  under  the  ex  parte  commission  was  taken  prior  to  the 
rescission  of  the  interlocutory  degree  on  which  it  issued,  and  its 
eflScacy  is  the  same,  whether  previously,  or  subsequently  returned. 

There  is  no  ground  for  the  defendant's  exception  to  the  testimony 
under  the  ex  parte  commission,  that  it  was  taken  without  any  notice 
having  been  given  to  the  defendant  or  to  his  solicitor.  No  such 
notice  was  requisite.  The  defendant  having  no  power  of  ofifering 
testimony  before  the  commissioner,  or  of  cross-examining  the  wit- 
nesses produced  on  the  part  of  the  complainant. 

The  exceptions  of  the  complainants  to  the  testimony,  on  the  part 
of  the  defendant,  offered  to  prove  the  good  character  and  upright 
conduct  of  William  F.  Berry,  we  think  were  well  taken.  Such  evi- 
dence being  inadmissible  in  this  cause.  As  authority  for  which,  see 
note  339  of  2  Cowen's  Phil,  on  Ev.  456. 

*  These  preliminary  questions  being  disposed  of,  we  are 
hronght  to  the  consideration  of  the  real  merits  of  this  eontro-  ^^ 
versy,  as  they  appear  upon  the  record  before  us.  The  allegation  of 
actoal  fraud,  as  charged  in  the  bill,  has  not  been  proved,  and  was  not 
insisted  on  in  the  argument  for  the  appellants.  But  it  is  contended 
that  the  feebleness  of  the  intellect  of  Elisha  Berry;  the  condition  in 
which  he  stood  in  relation  to  the  appellee,  his  agent  for  the  transac- 
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tiou  of  all  his  business;  the  inadequacy  of  the  price  alleged  to  have 
been  paid  for  the  land  conveyed,  and  all  the  circumstances  surround- 
ing the  transaction,  are  of  such  a  character,  that  they  can  receive 
no  countenance  from  a  Court  of  equity;  and  that  the  deed  com- 
plained of  ought  to  be  vacated.  And  in  this  view  of  the  case  we 
entirely  concur.  The  agency  of  William  F.  Berry  in  the  transaction 
of  all  the  business  of  Elisha  Berry  is  admitted  by  the  answer  and 
proved  by  not  less  than  eight  witnesses.  As  to  the  feebleness  of 
Elisha  Berry's  intellect  and  his  incapacity  to  transact  his  own  busi- 
ness, there  is  a  great  contrariety  of  evidence,  twelve  witnesses  hav- 
ing deposed  to  the  existence  of  such  feebleness  and  incapacity  and 
nine  against  it.  But  the  opinion  of  the  twelve  are  corroborated  by 
the  declarations  of  William  F.  Berry  himself,  who,  at  different  times, 
to  three  different  individuals,  whose  testimony  is  before  us,  and  to 
one  of  them  on  more  occasions  than  one,  stated  that  his  brother 
Elisha  was  incapable  of  transacting  his  own  business.  Looking  then 
to  this  testimony  only,  and  the  number  of  witnesses  testifying  for 
«ach  party  upon  the  simple  question  of  mental  capacity,  there  would 
be  perhaps  a  sufficiency  of  evidence,  not  only  to  control  the  positive 
denials  in  the  answer,  but  also  to  entitle  the  appellants  to  the  relief 
which  they  have  sought.  And  when  we  connect  this  testimony  with 
the  relation  in  which  the  appellee  stood  to  Elisha  Berry,  as  his  agent 
for  the  transaction  of  all  his  business,  and  with  the  fact  that  the 
land  has  been  purchased  greatly  below  its  value,  we  cannot  see  how, 
consistently  with  the  well  established  principles  of  equity,  we  can 
withhold  relief  from  the  appellants.  By  averaging  the  valuations 
^  fixed,  on  the  land  in  question,  by  the  eighteen  witnesses  *  who 
^^  have  de})osed  as  to  its  value,  instead  of  being  sold,  according 
to  the  alleged  contract,  for  three  thousand  seven  hundred  dollars, 
«ix  thousand  five  hundred  and  twenty  dollars  ought  to  have  been  paid 
for  it.  And  this  estimate  of  its  value  is  strongly  sustained  by  the  nine 
witnesses  who  were  examined  as  to  what  was  a  fair  yearly  rent  for  the 
land.  By  an  average  of  their  testimony  the  yearly  rent  would  be 
$347.21 ;  the  capital  to  raise  which,  by  an  investment  in  land  pro- 
ducing an  interest  of  five  )>er  cent,  (which  is  deemed  a  remunerating 
income  from  investments  in  land  in  the  country,)  would  be  96,944. 
And  fixing  the  rate  of  interest  to  be  derived  from  such  an  invest- 
ment of  six  per  cent,  per  annum,  would  be  $5,787. 

The  guards  and  limitations  which  a  system  of  enlightened  juris- 
prudence has  cast  around  the  dealings  of  principal  and  agent,  have 
been  so  accurately  defined  by  Justice  Story,  in  his  Isi  voLof  Cammm- 
iaries  on  Equity,  310,  sec.  315,  that  we  deem  it,  in  this  case,  unneces- 
sary to  cite  any  other  authority  on  the  subject.  After  treating  in 
the  preceding  section  of  the  connexion  between  guardian  and  ward, 
trustee  and  cestui  que  trust,  &c.,  and  of  what  transactions  between 
them  shall  stand :  In  the  315  section,  iu  speaking  of  the  relation  of 
principal  and  agent,  he  says :  '^  this  is  effected  by  the  same  cousidera- 
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tioDB  38  the  preceding,  foanded  upon  the  same  enlightened  public 
policy.  In  all  cases  of  this  sort,  the  principal  contracts  for  the  aid 
and  benefit  of  the  skill  and  judgment  of  the  agent,  and  the  habitual 
confidence  reposed  in  the  latter,  makes  all  his  acts  and  statements 
possess  a  commanding  influence  over  the  former.  Indeed,  in  such 
cases,  the  agent  too  often  so  entirely  misleads  the  judgment  of  his 
principal,  that,  while  he  is  seeking  his  own  peculiar  advantage,  he 
seems,  too  often,  but  consulting  the  advantage  and  interests  of  his 
principal."  <^  It  is,  therefore,  for  the  common  security  of  all  man- 
kind, that  gifts  procured  by  agents,  and  purchases  made  by  them 
from  their  principals,  should  be  scrutinized  with  a  close  and  vigilant 
suspicion.  And  indeed  considering  the  abuses  which  may  attend 
any  dealings  of  this  sort  between  principals  and  agents,  a  doubt  has 
been  expressed,  whether  it  would  not  have  been  •  wiser  for 
the  law  in  all  cases  to  have  prohibited  them,  since  there  must  '■"^ 
always  be  a  conflict  between  duty  and  interest  on  such  occasions. 
Be  this  as  it  may,  it  is  very  certain  that  agents  are  not  permitted  " 
*^to  deal  validly  with  their  principals  in  any  cases,  except  where 
there  is  the  most  entire  good  faith,  and  a  full  disclosure  of  all  facts 
and  circumstances,  and  an  absence  of  all  undue  influence,  advantage 
or  imposition."  If  these  principles  of  Justice  Story  be  correct  when 
applied  to  dealings  between  principal  and  agent,  where  the  mind  of 
the  principal  is  exempt  from  all  imputation  of  imbecility,  what  must 
be  their  influence  when  applied  to  a  case  like  that,  now  before  this 
CJourt. 

But  in  arriving  at  the  conclusion  we  have  formed  in  reference  to 
the  case  before  us,  we  are  not  compelled  to  rely  solely  on  the  oral 
testimony  in  the  cause  to  convince  us  of  the  incapacity  of  Elisha 
•Berry  to  transact  his  own  business;  of  the  excess  of  confidence 
reposed  by  him  in  the  appellee,  and  the  undue  influence  exerted  over 
him  by  the  latter.  The  acts  of  Elisha  Berry  and  William  F.  Berry, 
as  shown  by  the  documentary  evidence  and  oral  testimony  in  relation 
thereto,  irresistibly  impel  us  to  the  opinion  we  have  before  expressed. 
Elisha  Berry,  it  appears,  has  been  in  a  state  of  wardship  from  the 
time  of  marriage  till  his  death.  If  possessed  of  suflBcient  intellect 
to  transact  his  own  concerns,  why  should  this  have  been  1  In  1829, 
William  F.  Berry  for  the  first  time  became  his  agent  for  the  transac- 
tion of  all  his  business,  and  so  continued  until  1833,  when  he  was 
superseded  by  Richard  H.  Marshall  being  appointed  his  successor. 
The  first  act  of  the  administration  of  William  F.  Berry,  which  has 
been  brought  to  our  notice,  is  the  obtaining  from  Elisha  Berry  the 
deed  of  the  21st  of  June,  1831,  for  Springfield  or  Good  Luck,  con- 
taining upwards  of  five  hundred  acres  of  land,  (being  his  dwelling 
plantation,)  and  ten  negroes,  all  his  household  and  kitchen  furniture, 
plantation  utensils  and  all  the  stock  belonging  to  Elisha  Berry,  with 
a  general  warranty.  Such  a  deed,  for  a  merely  nominal  considera- 
tion, from  a  farmer,  having  a  wife  and  children  dependent  on  him  for 
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•mg^^  sapport,  witboat  any  explanatory  circumstances  *  to  sostain 
-^^^  it,  woald  bear,  upon  its  face,  internal  evidence  of  mental  im- 
becility in  the  grantor  almost  amounting  to  idiocy  or  Innacy ;  or  that 
he  had  been  the  victim  of  undue  influence ;  or  been  so  overreached 
or  imposed  upon  that  the  interposition  of  a  Court  of  equity,  for  his 
relief,  would  follow  as  a  matter  of  course.  And  the  presumptions 
against  this  deed  are  strongly  fortified  by  the  inconsistent  conduct 
of  the  appellee,  who,  when  superseded  in  his  agency  by  the  appoint- 
ment of  Bichard  U.  Marshall,  in  1833,  to  a  bill  filed  against  him,  in 
Prince  G^rge'6  County  Court,  by  Elisha  Berry  and  Bichard  H.  Mar- 
shall to  set  aside  the  said  conveyance,  though  denying  almost  every 
allegation  in  the  bill,  insisted  on  the  said  conveyance  as  a  fair  and 
bona  fide  deed  of  gift  from  his  brother  Elisha  Berry,  voluntarily  and 
freely  made,  and  at  his  own  instance  and  suggestion.  Whilst  to  his 
solicitor  he  stated,  notwithstanding  the  imputations  cast  upon  him 
by  the  bill,  that  he  had  no  design  to  keep  the  property  against 
Elisha  Berry's  children,  but  only  wished  to  prevent  Bichard  H.  Mar- 
shall from  having  any  control  over  it.  And  yet,  instead  of  going  to 
his  brother  and  having  a  full  explanation  upon  the  subject,  and  re- 
conveying  the  property  to  him,  or  some  other  person,  other  than  the 
said.  Bichard  H.  Marshall,  we  find  the  said  William  F.  Berry,  a  few 
months  after  the  filing  of  his  answer,  voluntarily  reconveying  the 
whole  of  the  property,  both  real  and  personal,  mentioned  in  the  said 
alleged  deed  of  gift,  to  Bichard  H.  Marshall,  in  trust  for  Elisha 
Berry  and  his  heirs.  If  this  deed  to  William  F.  Berry  was,  as  stated 
in  his  answer,  a  fair  and  bona  fide  deed  of  gift,  made  at  the  instance 
and  suggestion  of  Elisha  Berry,  why  was  the  property  given  by  it 
suffered  to  remain  in  the  hands  of  the  donor  from  the  date  of  the 
deed  in  1831,  till  the  filing  of  the  bill  for  its  recovery  in  1833,  with-* 
out  the  slightest  evidence,  as  far  as  the  record  discloses,  of  any  de- 
mand of  possession  or  assertion  of  the  title  on  the  part  of  William 
F.  Berry,  (then  very  poor  according  to  all  the  proof,)  to  any  portion 
of  the  property  conveyed  to  him.  As  fraud  is  expressly  denied  by 
his  answer,  we  can  only  account  for  his  conduct  by  supposing  him 
conscious  of  the  mental  imbecility  of  his  brother,  and  of  the  in> 
validity  of  the  conveyance  executed  in  his  favor. 
^  ^^  *  In  1836,  Bichard  H.  Marshall  having  been  dismissed  from 
'^"^  the  service  of  Elisha  BeiTy,  he  restored  to  his  favor  and  con- 
fidence William  F.  Berry,  and  clothed  him  with  his  former  plenary 
powers,  as  agent ;  who,  as  stated  in  his  answer  in  the  case  now 
under  consideration,  purchased  of  his  brother,  in  the  beginning  of 
the  month  of  December  of  that  year,  two  hundred  and  forty-two 
and  a  half  acres  of  land,  as  is  alleged,  at  its  full  value;  that  is, 
$;<,700.  For  which,  however,  Elisha  Berry  had  three  years  before 
paid  ¥3,750,  and  had  been  offered  for  it  by  Benjamin  Duvall,  the  per* 
son  of  whom,  by  his  agent  Bichard  H.  Marshall,  he  had  previously 
purchased  it,  the  sum  of  $6,112.50,  which  offer  had  been  rejected  by 
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Elisha  Berry.  Ck)niiectiiig  this  testimon}'  of  Benjamin  Duvall,  the 
appellee's  witness,  with  the  average  valae  of  the  lands,  as  derived 
from  all  the  witnesses  sworn  on  that  subject,  it  can  hardly  be  in- 
sisted, that  the  appellee  has  not,  in  a  contract  with  his  principal, 
obtained  a  conveyance  of  his  lands  at  a  price  greatly  below  their 
value.  Which  of  itself  would  induce  a  Court  of  equity  (apart  froni 
the  mental  incapacity  of  the  principal,)  to  set  aside  the  contract, 
unless  it  were  shown  by  competent  testimony,  that  the  contract  was 
entered  into  in  a  way  and  under  circumstances,  which  made  it  appa- 
rent, that  there  had  been  no  abuse  of  confidence;  no  undue  influ- 
eoce;  no  imposition  or  material  concealments  practised  by  the  agent 
apon  the  principal,  which  could  cast  a  shade  of  doubt  as  to  the  fair- 
ness and  honesty  of  the  transaction.  In  this  case,  the  contract  is 
8opport.ed  by  no  such  conservative  testimony.  And,  cast  in  the 
scale  of  objections  to  it,  the  reasonable  doubt,  if  not  the  established 
fact,  of  the  great  mental  imbecility  of  Elisha  Berry,  and  this  con- 
tract of  1836,  cannot  stand  the  scrutiny  of  a  Court  of  equity. 

If,  as  is  alleged  in  the  answer  of  the  appellee,  the  land  was  designed 
to  be  sold  to  him  for  its  full  value,  how  can  we,  consistently  with  Elisha 
Berry's  mental  capacity  for  the  transaction  of  business,  his  exemp- 
tion from  undue  influence  or  imposition,  account  for  his  selling  his 
land  for  93,700,  to  his  agent,  when  he  had  been  offered  for  it  96,112.50, 
by  another  *  person ;  and  there  is  nothing  in  the  record  to  ^^q 
induce  a  belief,  that  he  could  not  still  have  obtained  itf  But  -^^^ 
if  all  other  testimony  ware  wanting  on  the  subject,  it  is  difficult  to 
conceive  how  the  wiitten  instruments  exhibited  by  the  appellee  him- 
self, to  establish  the  contract  of  1836,  can  be  read  without  exciting 
the  strongest  suspicions,  if  not  a  confident  belief,  in  the  mental  incapa- 
city of  Elisha  Berry  for  the  transaction  of  his  own  business ;  or  that 
this  contract  of  1836,  was  obtained  from  him  by  an  abuse  of  confi- 
dence, undue  influence,  or  some  objectionable  means.  The  first  of 
these  instmments  is  Elisha  Berry's  receipt  to  William  F.  Berry,  for 
$2,000  in  advance,  for  the  lands  now  in  dispute,  which  money,  the 
receipt  states,  is  deposited  in  bank,  to  be  checked  out  by  William 
F.  Berry,  in  payment  of  the  debts  of  Elisha  Berry.  This  sum  of 
$2,000,  one  of  the  witnesses  proves,  was,  about  the  1st  of  December, 
1836,  deposited  in  his  own  name  by  William  F.  Berry  in  the  Bank 
of  the  Metropolis.  If  Elisha  Berry  had  been  capable  of  transacting 
his  own  business,  would  he  have  been  content  that  the  receipt  which 
he  had  signed,  should  be  the  only  receipt  signed  in  relation  to  this 
$2,000?  Would  he  not  have  taken  some  receipt  or  written  evidence 
from  William  F.  Berry,  that  92,000  had  been  placed  in  his  hands,  to 
be  applied  to  the  payment  of  Elisha  Berry's  debts.  Suppose  William 
F.  Berry  had  been  unfaithful  to  his  trust,  and  applied  the  92,000  to 
the  payment  of  his  own  debts ;  or  had  denied  its  receipt,  and  re- 
fused to  account  for  it  in  any  way,  what  written  evidence  had  Elisha 
Beny  to  show  the  accountability  of  his  agent?    None.    Would  a 
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man  of  capacity  to  transact  his  own  business  thus  deal  with  an 
agent,  when  placing  thousands  in  his  hands  Y  If  he  would,  it  shows 
that  he  reposed  a  blind  confidence  in  hAs  agent,  which  should  taint 
with  suspicion  ail  contracts,  between  them,  for  the  purchase  of  the 
principal's  prbperty.  The  contracting  parties  do  not  meet  on  equal 
terms.  Nor  would  an  agent,  discharging  his  duties  with  fidelity  to 
bis  principal,  and  protecting,  as  he  ought  to  do,  the  interests  of  his 
principal  with  the  same  care  and  circumspection  that  he  would  his 
own,  thus  deal  with  him, 

.  •  The  next  written  instrument  relied  on  by  the  appellee,  as 
^^^  showing  the  fairness  of  his  title  under  the  purchase  from 
Elisha  Berry,  is  the  bond  of  conveyance  of  Elisha  Berry,  bearing 
date  four  days  after  his  receipt  for  the  $2,000,  viz :  on  the  9th  day 
of  December,  1836.  It  is  not  pretended,  on  the  contrary,  the  answer 
of  the  appellee  disproves  it,  that  when  the  bond  of  conveyance  was 
executed,  there  had  been  any  other  payment  made  on  account  of  the 
land,  except  the  two  thousand  dollars.  And  yet,  by  the  explicit 
terms  of  this  bond  of  conveyance,  without  any  condition  as  to  the 
payment  of  the  balance  of  the  purchase  money,  or  any  thing  else ; 
and  without  the  said  Elisha  Berry's  receiving  any  bond,  note,  or 
written  acknowledgment  for  such  balance,  he  is  bound  in  a  penalty 
of  ten  thousand  dollars,  on  or  before  the  first  day  of  November  next, 
thereafter,  to  make  a  conveyance  in  fee  simple,  clear  of  all  incum- 
brances, to  William  F.  Berry.  This  bond  of  conveyance  is  virtually 
an  acknowledgment  that  the  whole  purchase  money  had  been  paid ; 
and  in  case  of  the  death  or  infidelity  of  the  appellee,  Elisha  Berry, 
as  far  as  the  record  informs  us,  had  not  the  semblance  of  evidence, 
on  which  he  could  rely,  for  the  recovery  of  that  portion  of  the  pur- 
chase money  remaining  unpaid.  Can  it  be  believed,  that  a  man 
capable  of  transacting  his  own  business,  would  have  placed  himself 
in  such  a  situation  f  It  is  no  excuse  for  it  to  say,  that  this  money 
was  thus  left  in  the  hands  of  the  agent,  to  be  appropriated  to  the  use 
of  the  principal,  as  occasion  might  require.  No  principal  who  knew 
what  was  due  to  himself,  nor  agent,  who  looked  to  the  interest  of 
his  principal,  would  have  assented  to  such  an  arrangement.  It 
evinces  a  degree  of  mental  incapacity,  or  unbounded  confidence 
on  the  part  of  the  principal,  or  undue  infiuence  by  the  agent,  that 
prima  faoie^  should  infect  and  invalidate  all  contracts  and  transac- 
tions between  them.  There  are  other  facts  in  reference  to  the  writ- 
ten instruments,  exhibited  by  the  appellee,  which,  if  weighed  sepa- 
rately, would  be  esteemed  of  little  import,  but  when  viewed  collec- 
tively and  in  connexion  with  the  testimony  and  other  facts  of  the 
case,  tend  to  strengthen  the  views  •  hereinbefore  expressed. 
ItlD   rpjj^  ^1^^^  q|-  ig;ji^  though  asserted  to  be  a  voluntary  deed  of 

gift,  contains  a  general  warranty ;  which  is  rather  an  unusual  ingre- 
dient in  such  a  conveyance.  The  bond  of  conveyance  makes  the 
penalty  for  its  breach  ten  thousand  dollars ;  and  this  bond  is  retained 
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bj  the  obligee,  instead  of*  being  delivered  up  to  the  obligor,  at  the 
time  of  his  ezeeating  the  deed  of  coovejance.  This  deeds  states 
the  purchase  money  paid  for  the  land  to  be  $4,000,  instead  of  $3,700,. 
as  shown  by  the  answer,  and  contains  a  covenant  of  general  war- 
ranty, whilst  at  the  time  of  its  execution,  Elisha  Berry  is  made  ta 
execute  a  bond  of  indemnity,  against  the  claim  of  dower,  in  the 
penalty  of  five  thousand  dollars.  In  these  transactions  between 
Wfniam  F.  Berry  and  Elisha  Berry,  it  is  impossible  not  to  see,  that 
whilst  the  rights  and  interests  of  the  former  were  provided  for,  and 
protected  by  every  guard  which  could  be  thrown  around  them,  the 
rights  and  interests  of  the  latter,  were  disregarded  and  abandoned, 
as  it  were,  to  take  care  of  tbeniselves^ 

In  pursuance  of  the  foregoing  views,  this  Court  will  sign  a  decree 
reversing  with  costs  the  decree  of  the  Chancery  Court;  and  re- 
manding this  cause  thereto,  that  a  decree  may  be  there  passed 
for  the  annulling  and  cancelling  the  said  bond  of  conveyance, 
and  bond  of  indemnity,  and  the  two  deeds  of  conveyance,  from 
the  said  Elisha  Berry  fto  the  said  William  F.  Berry,  which  said 
deeds  bear  date  on  the  21st  day  of  June,  in  the  year  1839; 
and  for  the  sale  of  the  lands  and  premises  therein  mentioned; 
and  for  an  account  between  the  appellants  and  the  appellee,  in 
which  the  appellee  shall  be  charged  with  the  rents  and  profits  of 
the  said  lands,  and  be  credited  for  his  improvements  thereon,  dur- 
ing the  time  he  shall  have  held  and  enjoyed  the  said  lands  uuder 
his  alleged  purchase  thereof;  and  shall  be  credited  with  all  the  sums 
of  money  by  him  bona  fide  paid,  on  account  of  the  said  Elisha  Berry, 
or  which  shall  be  justly  due  and  owing  from  him  to  the  said  William  F. 
Berry.  The  sum  of  $2,000  deposited  in  the  Bank  of  the  Metropolis, 
and  for  which  Elisha  Berry  gave  receipt,  is  not  to  be  credited  to  him, 
the  said  •  William  F.  Berry,  until  additional  proof  is  offered, 
to  shew  that  the  same  has  been  property  applied  in  discharge  ^  W 
of  the  liabilities  of  the  said  Elisha  Berry. 

And  this  cause  is  furthermore  remanded,  that  the  Chancellor  may 
pass  such  further  orders  and  decrees  therein,  as  the  nature  of  the 
ease  may  require.  The  items  in  Exhibit,  IS^o.  3,  of  defendant,  to  be 
deemed  by  the  auditor  as  established,  except  the  first  of  said  items, 
of  $440.32,  the  balance  on  settlement. 

Decree  reversed,  and  cause  remanded. 


Joseph  I.  Jones  vs.  Teueman  Belt.— December,  1844. 

Where  a  complalDant  alleged  the  existence  of  a  contract  with  the  defend- 
ant, accompanied  with  collateral  circumstances,  and  called  upon  him 
not  to  state  what  the  contract  was,  but  to  admit  or  deny  the  existence 
of  the  agreement  and  circumstances  set  forth ;  and  the  defendant,  in 
his  answer,  averred  another  agreement  between  him  and  the  complain- 
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ant  denied  the  oollateral  oircnmstanceB;  the  statement  of  the  a^^ree- 
ment  by  the  defendant  in  such  a  case  is  not  simply  responsive  to  the 
contract  he  was  called  on  to  admit  or  deny.  It  is  not  such  a  denial  as 
requires  two  witnesses,  or  one  with  concurring  circumstances  to  dis- 
prove it;  nor  in  this  case  was  it  necessary  to  disprove  the  denial  of  the 
collateral  circumstances  by  the  same  amount  of  proof. 

It  is  a  general  rule,  that  a  positive  denial,  in  an  answer  of  the  contract  stated 
in  the  bill,  should  be  contradicted  or  outweighed  by  the  proof  of  two 
witnesses,  or  one  witness  and  pregnant  circumstances;  but  the  principle 
on  which  it  is  predicated  is  not  one  of  universal  application,  (a) 

As  where  two  papers  were  exhibited  in  the  cause;  admitted  in  the  defend- 
ant's answer,  and  declared  by  the  Court  to  be  the  agreement  of  the 
parties,  they  are  sufficient  to  control  the  answer  denying  the  agreement, 
without  the  aid  of  any  oral  testimony  in  their  support. 

The  cases  to  which  the  rule  was  introduced  to  apply,  must  be  those  in  which 
the  facts  denied  depended  on  oral  testimony;  or  oral  and  circumstantial 
evidence;  not  where  they  were  conclusively  proved  by  the  production 
of  the  written  contract  of  the  parties,  (b) 

Neither  are  the  exceptions  to  the  rule  confined  to  cases,  where  the  contract 
denied,  has  been  formally  signed  and  executed;  as  where  a  verbal  con- 
tract is  made,  to  which  no  witness  could  testify,  and  a  complainant, 
charging  and  seeking  its  performance,  were  to  exhibit  with  his  bill 
various  letters  written  by  the  defendant  to  third  parties,  stating  the 
lA'Y  contract,  all  which  *  letters,  the  answer  denying  the  contract, 
^"*  admitted  to  be  genuine;  this  would  dispense  with  the  general 
rule  in  question.  ' 

A  defendant  cannot  exempt  himself  from  the  obligation  to  make  a  convey- 
ance which  he  stipulated  to  make,  on  the  ground  that  he  has  not  the 
legal  title. 

A  vendee,  against  whom  a  decree  for  specific  performance  of  a  contract  of 
purchase  is  sought,  may  object  to  the  want  of  title  in  his  vendor,  as  in- 
superable in  ordinary  cases. 

Ordinarily  Chancery  will  not  compel  a  purchaser  to  pay  the  purchase  money 
and  accept  a  defective  title.  But  a  vendor  has  no  interest  in  setting  up 
his  own  want  of  title. 

A  decree  which  refers  to  the  bill  for  a  description  of  the  lands  on  which  it 
is  intended  to  operate,  is  not  vague  and  uncertain  in  that  respect. 

This  Court,  in  affirming  the  decree  of  the  Court  of  Chancery,  will  make 
such  appropriate  additions  to  its  terms,  as  may  be  necessary  to  secure  to 
both  parties  the  benefits,  advantages  and  prospective  rights  for  which 
they  mutually  stipulate,  in  relation  to  which  the  decree  appealed  from 
was  silent,  or  not  sufficiently  precise. 

Appeal  from  the  Court  of  Chancery.  The  bill  in  this  cause, 
which  was  filed  on  the  28th  November,  1838,  by  the  appellee,  alleged, 
that  he  is  the  owner  in  i'ee  simple  of  a  tract  of  land  situated  at  the 
intersection  of  the  Washington  Branch  of  the  Baltimore  and  Ohio 
Eailroad,  and  the  turnpike  road  between  Baltimore  and  Washington, 

(a)  Cited  in  Kent  vs.  (Jarcaud,  17  Md.  800.    See  Roberts  vs.  Scdisbury^  8  G. 
&  J.  368,  note  (b), 
{b)  Approved  in  Trump  vs.  Baltzell,  8  Md.  808. 
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^t  a  place  called  Beltsville;  that  upon  the  said  tract  of  land  he  has  a 
house  and  improvements,  occupied  and  used  as  a  tavern  stand,  the 
value  of  which  mainly  consists  in  its  being  a  stopping  and  watering 
place  of  the  trains  of  cars  passing  on  the  railroad  between  B.  and 
W.;  that  before  your  orator  erected  his  present  improvements  on  the 
said  tract  of  land,  he  enquired  of  and  ascertained  from  the  B.  and 
O.  E.  B.  Company,  that  they  would  make  the  said  intersection  a 
stopping  and  watering  place,  provided  a  supply  of  water  could  be  ob- 
tained in  the  vicinity,  sufficient  to  fill  the  tank  or  reservoir  that  it 
would  be  necessary  for  the  said  company  to  erect,  for  the  use  of  the 
engines,  drawing  trains  on  the  said  branch  road.  He  being  in- 
terested in  the  matter,  made  enquiry  at  once,  and  aided  in  his 
examination  by  the  officers  of  said  company,  ascertained  that  a 
supply  of  water  could  be  obtained  in  requisite  *  abundance  ^^^ 
from  certain  Bprings  on  the  land  belonging  to  a  certain  Joseph  *^^ 
J.  Jones.  That  the  place  on  said  land  where  said  springs  were 
found,  presented  at  the  time  no  appearance  of  an  open  and  running 
spring,  available  in  its  then  condition,  for  useful  purposes ;  but  was  a 
damp,  wet  and  sobby  piece  of  ground,  indicating  the  existence  of 
springs  of  water,  which  might  be  made  available  by  digging  down, 
walling  a  reservoir,  and  collecting  the  small  streams  of  water  into 
one  head;  the  evidence  of  the  supply  of  water  being  satisfactorily 
ascertained,  application  was  made  to  the  said  Jones,  for  permission 
to  collect  the  springs  and  conduct  them  by  suitable  pipes  to  the  in- 
tersection of  the  two  roads  aforesaid,  there  to  furnish  a  supply  of 
water  to  the  tank  or  water  station  proposed  to  be  built.  That  the 
said  Jones  at  once  assented  to  the  use  of  the  said  springs  of  water, 
with  the  understanding,  that  when  the  said  springs  were  collected 
into  a  common  reservoir,  and  the  same  walled  up,  one-half  of  said 
reservoir  should  be  left  open  for  the  use  of  said  Jones,  and  upon  con- 
dition that  your  orator  would  agree  to  indemnify  the  said  Jones  for 
all  damages  that  he  might  sustain  in  the  opening  of  the  ground,  for 
the  purpose  of  laying  down  pipes  to  conduct  the  water  from  the 
spring  to  the  water  station  aforesaid,  the  said  Jones  requiring  no 
other  compensation  for  the  use  of  the  springs  in  their  then  condition, 
than  the  use  of  one-half  of  the  spring  when  it  should,  by  digging 
and  walling,  as  aforesaid,  be  made  available  for  useful  purposes ;  and 
the  agreement,  aforesaid,  of  your  orator,  to  indemnify  the  said  Jones 
for  damages  that  he  might  sustain  in  laying  down  the  pipes  afore- 
said. That  the  said  K.  B.  Go.  being  unwilling  to  incur  the  expense 
of  erecting  the  water  station  necessary  to  receive  the  water  from 
the  spring,  without  an  assurance  that  they  should  have  the  use  of 
the  water,  and  being  unwilling  to  meddle  with  the  springs  without 
the  consent  of  the  proprietor  of  the  land,  required  that  your  orator 
should  obtain  from  the  said  Jones  a  binding  evidence  of  his  assent. 
That  your  orator  accordingly  applied  to  the  said  J.  for  a  deed  of  con- 
veyance of  the  said  springs,  with  the  rights  necessary  to  the  use  of 
6  .2  a. 
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^      them  for  the  *  parpose  aforesaid ;  that  the  said  J.  made  no 
^^^  objection  to  the  execution  of  such  an  instrument,  but  alleged 
that  he  had  recently  purchased  the  land,  and  had  himself,  as  yet,  no 
deed  for  i^,  but  that  as  soon  as  he  obtained  a  deed,  he  would  execute 
such  an  instrument  as  was  requested  by  your  orator,  and  required  by 
the  said  B.  B.  Co.;  and  the  said  J.  accordingly  addressed' a  letter  to 
the  said  B.  B.  Co.,  in  which  he  bound  himself  to  execute  to  your 
orator  a  proper  conveyance  of  the  said  springs,  and  the  rights  ap- 
pendant to  their  use,  and  your  orator  bound  himself  to  the  said  com- 
pany to  furnish  to  them  the  supply  of  water  so  to  be  obtained  as 
aforesaid.    And  your  orator  here  brings  into  Court  and  files  as  a 
part  of  his  bill  of  complaint,  copies  of  the  original  papers,  shewing 
the  demand  of  the  said  company  upon  your  orator,  the  obligation  of 
your  orator  to  the  said  company,  witnessed  by  the  said  J.,  and  the 
obligation  of  the  said  J.  to  convey  when  he,  himself,  should  procure 
a  title,  which  papers  are  retained  by  and  filed  in  the  office  of  the  B. 
and  O.  B.  B.  Co.,  and  cannot  be  at  this  stage  of  this  proceeding  ob- 
tained by  your  orator,  wherefore  he  annexes  the  copies  aforesaid, 
certified  under  the  seal  of  said  company,  and  which  he  prays  may  lie 
taken  as  part  of  this,  his  bill  of  complaint.    And  your  orator  further 
states,  that  the  said  company  did,  on  the  execution  of  the  said  papers 
proceed  to  dig  and  wall  the  said  springs  and  bring  them  into  one 
head,  over  one-half  of  which  they  built  a  covering,  capable  of  being 
locked  up,  for  their  own  use,  leaving  the  other  half  open  for  the  use 
of  the  said  Jones,  who  thereby  obtained  a  handsome  spring,  and 
ample  supply  of  water,  where  he  had,  originally,  nothing  but  a 
marshy  and  useless  spot  of  land ;  and  that  the  said  company,  also, 
erected  a  tank  or  water  station  at  the  intersection  of  the  roads 
aforesaid,  and  laid  down  pipes  to  lead  the  water  into  it  from  the  said 
springs,  and  that  the  said  company  have,  in  accordance  with  their 
understanding  with  your  orator,  ever  since  made  use  of  the  said 
water  station  for  the  purpose  of  supplying  the  engines  of  their  trains 
with  water;  and  your  orator  further  states,  that  he  gave  an  instru- 
ment  of  writing  as  agreed  upon,  as  aforesaid,  *  to  the  said 
'  *^  Jones,  in  which  your  orator  agreed  to  indemnify  him  for  all 
damages  which  he  might  sustain,  by  the  digging  of  his  fields  or 
grounds  for  the  purpose  of  laying  down  the  pipes  aforesaid.    And 
your  orator  further  states,  that  he  put  up  considerable  and  expensive 
buildings  at  the  intersection  of  the  roads  aforesaid,  and  appropriated 
the  same  to  the  purpose  of  a  tavern  stand;  and  that  the  same  are 
now  under  rent  to  a  tenant,  upon  the  condition,  that  one-half  of  the 
rent  now  reserved  is  to  be  abated,  should  the  said  company  cease  to 
use  the  said  water  station  as  heretofore ;  and  your  orator  further 
states,  that  he  has  been  informed  and  believes,  and  so  your  orator 
expressly  charges,  that  the  said  Jones  hath  now  got  a  title  to  the 
said  land,  and  is  in  a  situation  to  convey  the  said  spring  and  rights 
appendant  thereto,  to  your  orator.    That  he  has  been  at  all  times 
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willing  and  ready,  and  that  he  is  now  willing  and  ready,  to 
indemnify  the  said  Jones  for  all  and  any  damage  that  he  may 
have  sustained  by  reason  of  the  digging  for  and  laying  down 
the  pipes  aforesaid;  but  that  the  said  Jones  hath  never  made 
any  demand  npon  your  orator  for  damages,  nor  does  your  orator 
believe  that  he  has  sustained  any,  inasmuch  as  the  said  Jones  has 
now  an  available  supply  of  water  which  he  had  not  before,  and  the 
fields  around  the  said  spring  are  in  gi'ass.  Nevertheless,  your  orator 
is  ready,  and  tenders  to  pay  whatever  damage  the  said  Jones  may 
have  sustained,  as  agreed  upon  between  them ;  and  your  orator 
further  states,  that  the  said  Jones  now  wholly  and  peremptorily  re- 
fuses to  convey  to  your  orator,  as  originally  agreed  upon,  alleging, 
that  your  orator  has  not  paid  him  a  consideration  for  the  said  spring, 
and  with  a  view  to  compel  your  orator  to  pay  to  him  such  sum  as  the 
said  Jones  may  please  to  demand,  as  consideration  for  the  use  of  said 
spring,  and  not  as  damages  for  laying  down  said  pipes  through  his 
fields,  threatens  to  take  up  the  said  pipes,  or  otherwise  to  stop  the 
fiow  of  water  from  said  spring  to  the  said  water  station,  and  has 
actually  given  notice  to  the  said  compan3',  not  to  water  their  engines 
at  the  said  station,  and  your  orator  expressly  charges,  that  the  claim 
thus  set  up  by  the  said  Jones  is  without  a  shadow  of  right,  and  is 
•  done  maliciously  and  fraudulently  for  the  purpose  of  injuring 
your  orator,  and  with  a  view  to  compel  him  to  pay  for  the  said  *** 
spring,  contrary  to  the  intention  and  agreement  of  the  said  Jones, 
when  the  said  spring  was  made  available,  as  aforesaid ;  and  your 
orator  expressly  charges,  that  the  consideration  to  the  said  Jones  for 
the  privilege  of  using  the  said  springs,  was  the  advantage  that  the 
said  Jones  expected  to  derive  and  has  since  derived,  from  the  making 
of  the  same  available  to  him  for  useful  purposes,  and  the  agreement 
of  your  orator  to  indemnify  for  all  damages  done  by  opening  the 
ground  to  lay  pipes,  as  aforesaid;  and  your  orator  further  charges 
expressly,  that  it  was  in  consequence  of  the  undertaking  of  the  said 
Jones  to  convey,  as  aforesaid,  that  your  orator  went  to  the  expense 
of  building  and  improving  his  property',  as  aforesaid.  And  your 
orator  charges,  that  £he  interruption  of  the  supply  of  the  water  of 
said  spring,  will  at  once  deprive  his  property  of  the  advantage  of 
being  a  water  station,  which  it  now  has,  and  besides  reducing  the 
rent  paid  by  the  present  tenant  one-half,  will  otherwise  seriously  and 
irreparably  injure  his  said  property.  And  your  orator  expressly 
charges,  as  his  belief  and  apprehension,  that  the  said  Jones  will,  if 
not  restrained  by  authority  of  this  honorable  Court,  take  up  the  said 
pipes,  or  otherwise  interrupt  the  flow  of  water  from  the  said  spring 
to  said  water  station,  doing  to  your  orator  thereby,  a  wrong,  which 
no  action  at  law  can  compensate ;  and  your  orator  charges  expressly, 
that  the  said  Jones  hath  given  notice  to  the  said  company  to  cease 
to  use  the  said  water  station,  supplied  from  the  said  spring,  all  which 
actings  and  doings  are  contrary,  &c. 
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Prayer,  that  the  said  Jones  convey  to  yonr  orator  the  spring  or 
springs  aforesaid,  with  the  rights  appendant  thereto,  and  that  he 
may  be  restrained  from  interfering  with  the  supply  of  water  to  the 
said  water  station,  from  the  said  spring  or  springs;  for  further  and 
other  relief;  for  an  injunction  to  restrain  Jones,  &c.,  from  digging  up 
the  pipes  leading  from  the  spring  on  the  said  Jones'  land,  now  used 
to  supply  the  water  station  of  the  B.  and  O.  E.  E.  Co.,  at  the  inter- 
section, &c.  at  Beltsville,  &c. 

*  Exhibit.  "  The  President  of  the  B.  and  O.  E.  E.  Co., 
11-^  requires  of  Trueman  Belt  an  instrument  of  writing,  with,  at 
least,  one  surety,  under  a  penalty  equivalent  to  expense  incurred  by 
the  said  company  in  erecting  the  water  station,  commencing  at 
Jones'  spring  and  ending  at  the  said  Belt's  store,  (the  contract  price 
is  three  thousand,  seven  hundred  dollars,  more  or  less,)  to  convey  the 
piece  of  ground  offered  to  the  board,  for  a  house  for  engines,  cars, 
&c. ;  also,  the  exclusive  right  to  the  spring  belonging  to  the  said 
Jones,  with  free  egress  and  ingress,  necessary  to  improve  and  keep 
the  same  in  perpetual  repair.  Jonathan  Jessop." 

**  Prince  George's  CouNTr,  Md.,  September  25, 1835. 

I,  Trueman  Belt,  do  this  day  hereby  bind  myself,  my  heirs,  ad- 
ministrators, and  assigns,  to  execute  or  cause  to  be  executed,  as  soon 
as  practicable,  to  the  B.  and  O.  E.  E.  Co.,  the  necessary  instrument 
or  instruments  of  writing,  conveying  to  the  said  E.  E.  Co.  a  full  and 
complete  tide  to  the  premises  herein  mentioned,  or  intended  to  be 
mentioned,  according  to  the  true  intent  and  meaning  of  the  within 
instrument  of  writing,  in  the  penalty  of  the  sum  herein  mentioned, 
that  is  to  say,  three  thousand,  seven  hundred  dollars.    In  witness,  &c. 

(Signed,)  Trueman  Belt,  [Seal.] 
Witness,  (Signed,)  Joseph  J.  Jones. 

To  Philip  E.  Thomas,  Esq." 

'<Mr.  Trueman  Belt  having  applied  to  me  for  my  (spring,  for  the 
use  of  the  B.  and  W.  E.  E.  Co.,  and  I  having  agreed  with  the  said 
T.  B.,  to  convey  to  him  the  right  of  said  springs,  and  being  informed 
by  him  that  the  said  company  require  a  legal  conveyance  of  the 
premises,  previous  to  commencing  the  work  ne<3essary  to  convey  the 
water  from  said  spring  or  springs  to  said  Belt's  new  store,  all  I  can 
say  or  do,  at  present,  is,  that  I  have  lately  purchased  the  land  on 
which  said  spring  or  springs  are  situated,  and  have  not  as  yet  ob- 
tained a  legal  title  thereto,  but  expect  to  get  it  soon,  and  will  im- 
mediately thereafter  execute,  or  cause  to  be  executed  to  the  said  T. 
B.,  his  heirs,  or  assigns,  a  good  and  sufficient  title  to  *the 
**•*  within  mentioned  premises,  for  which  I  hereby  bind  myself, 
my  heirs,  administrators  and  assigns,  in  the  full  and  just  sum  of 
three  thousand,  seven  hundred  dollars.  In  witness  whereof,!  hereby 
affix  my  hand  and  seal,  this  25th  day  of  September,  1835. 

(Signed,)  Joseph  J.  Jones,  [Seal.] 

Witness,  Amoa  A.  WilliamaJ^ 
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The  Chancellor,  [Bland,]  on  the  28th  November,  1838,  ordered 
sabpoena  and  injunction,  as  prayed. 

The  defendant's  answer  admitted,  that  the  said  complainant  is  the 
owner  in  fee,  of  a  tract  or  parcel  of  land,  situate  at  the  intersection 
of,  &c.  at  &c.,  and  upon  said  land  the  said  complainant  has  a  house 
and  improvements,  which  are  now  used  and  occupied  as  a  tavern 
stand,  and  the  value  thereof,  in  a  great  measure,  consists  in  its  being 
a  stopping  and  watering  place  for  the  trains  of  cars,  passing  on  the 
railroad,  between  B.  and  W.  This  defendant  knows  nothing  of  any 
enquiries  made  by  the  said  complainant  of  the  said  B.  &  O.  B.  B. 
Co.,  or  of  any  agreement  made  between  them  for  establishing  a  water 
station  for  the  said  company,  at  the  aforesaid  place ;  nor  has  he  any 
particular  knowledge  of  the  examinations  made  by  the  said  complain- 
ant, individually,  or  in  concert  with  the  agents  of  the  said  company, 
or  others,  upon  the  lands  of  this  defendant  or  others,  for  the  pur- 
poses of  discovering  water  for  the  uses  of  the  said  road.  But  he  be- 
lieves that  some  such  examinations  were  made,  and  that  it  was 
known  to  the  said  complainant  that  there  were  on  the  lands  of  this 
defendant,  and  convenient  to  the  tavern  stand  of  the  complainant^ 
springs  of  water,  from  which  a  supply  might  be  obtained  in  requisite 
abundance  for  all  the  purposes  of  the  said  tavern  stand',  and  of  a 
water  station  of  said  company.  This  defendant  denies  that  said 
land  where  the  said  springs  existed,  presented  at  the  time  of  the 
pretended  discovery  thereof,  no  appearance  of  an  open  and  running 
spring,  available,  in  its  then  condition,  for  useful  purposes ;  on  the 
contrary,  he  avers,  that  on  said  land,  at  the  very  place  indicated  by 
the  defendant  in  his  bill,  and  at  the  very  time  of  the  said  pretended 
discovery,  there  was,  and  for  many  years  before  had  been,  a  spring 
of  running  water;  which  •  spring,  at  the  aforesaid  time,  was  -  - 
used,  and  for  many  years  before  had  been  used  by  your  orator  ■■  *^ 
and  his  family,  and  by  the  former  ownerof  said  land  and  his  family,  for 
the  supply  of  water  for  all  their  domestic  or  family  purposes ;  and 
this  fact  was  well  known  to  the  said  complainant  at  the  time  of  his 
aforesaid  pretended  examination ;  and  this  defendant  admits,  that 
in  the  vicinity  of  the  aforesaid  spring  the  ground  was  damp,  wet, 
and  sobby,  and  indicated  the  presence  or  existence  of  other  springs 
of  water,  which  might  be  collected  into  one  head  and  made  available 
for  the  ])nrposes  of  a  water  station,  as  aforesaid ;  but  all  this  was 
before  the  time  of  said  pretended  discovery  well  known  to  this  de- 
fendant, and  might  have  been  discovered  by  the  complainant  with- 
out encountering  all  the  labor  which  he  pretends  that  he  devoted  to 
the  purpose.  And  this  defendant  admits,  that  after  the  complainant 
discovered  that  a  supply  of  water  for  the  purposes  aforesaid,  could 
he  obtained  from  the  aforesaid  land  of  this  defendant,  he  applied  to 
this  defendant  for  permission  to  collect  said  springs  into  one  reser- 
voir, on  the  land  of  this  defendant,  and  thence  to  conduct  them 
through  the  land  of  this  defendant  by  suitable  pipes,  to  the  intersec- 
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tion  of  the  aforesaid  roads,  and  there  to  funiish  a  supply  of  water  to 
the  tank  or  water  station  there  proposed  to  be  bailt,  offering  at  the 
same  time  to  this  defendant  to  pay  to  him  so  much  as  he  reasonably 
deserved  to  have  for  said  privilege,  to  which  proposition  this  defend- 
ant acceded ;  but  this  defendant  being  at  the  time  unable  to  say 
what  sum  he  would  demand  for  the  privilege  aforesaid,  not  knowing 
what  would  be  the  extent  of  loss  and  inconvenience  to  which  he 
might  thereby  be  subjected,  it  was  agreed  and  understood  between 
the  said  coinplainant  and  this  defendant,  that  the  former  might 
enter  on  the  lands  of  this  defendant,  and  thereon  erect  a  reservoir 
for  the  purpose  of  collecting  said  waters,  and  lay  pipes  through  the 
lands  of  this  defendant,  for  conveying  said  waters  to  the  tnnk  or  re- 
servoir to  be  erected  at  the  water  station  of  the  said  company,  as 
aforesaid,  and  that  at  a  future  day  this  defendant  and  the  said  com- 
plainant should  ascertain  and  fix  the  sum  to  which  the  said  defend- 
^  ^  ant  should  *  be  entitled,  as  aforesaid.  This  defendant  denies 
'  '  ^  that  he  agreed  to  permit  the  said  complainant  to  use  his  afore- 
said springs  for  the  purposes  aforesaid,  upon  or  with  the  understand- 
ing, that  when  the  said  springs  were  collected  into  a  common  reser- 
voir, and  the  same  walled  up,  that  one-half  of  said  reservoir  should 
be  left  open  for  the  use  of  this  defendant,  and  upon  condition  that 
the  complainant  would  agree  to  indemnify  this  defendant  for  all  dam- 
age that  be  might  sustain  in  the  opening  of  his  ground  for  the  pur- 
pose of  laying  down  pipes  to  conduct  the  water  from  the  said  spring 
to  the  water  station  aforesaid ;  and  he  further  denies  that  he  required 
no  other  compensation  for  the  use  of  the  said  springs  in  their  then 
condition,  than  the  use  of  one-half  of  the  spring,  when  it  should,  by 
walling  and  digging,  as  aforesaid,  be  made  available  for  useful  pur- 
poses, and  an  agreement,  that  the  said  complainant  would  indemnify 
this  defendant  for  damages  which  he  might  sustain  by  laying  down 
pipes  as  aforesaid;  on  the  contrary,  this  defendant  avers,  that  he 
did  insist  upon  and  require  compensation  to  be  made  him  by  the 
complainant  for  the  use  of  his  aforesaid  springs,  and  yielded  to  the 
complainant  the  privilege  aforesaid,  only  in  faith  of  the  complainant 
undertaking  to  pay  him  therefor,  so  soon  as  the  amount  which  he  de- 
served to  have  could  be  ascertained,  and  that  nothing  ever  passed 
between  the  said  complainant  and  this  defendant  about  dividing  said 
reservoir;  but  for  some  time  after  the  same  was  erected,  it  was  open 
for  the  common  use  of  this  defendant  and  the  said  company,  and 
afterwards,  at  the  solicitation  of  an  agent  of  the  said  company,  this 
defendant  agreed  that  the  said  company  might  divide  the  said  reser- 
voir, leaving  open  one  part  thereof,  might  cover  in  the  other  part 
thereof  for  their  own  use,  and  he  denies  that  the  arrangement  be- 
tween the  said  complainant  and  himself  in  reference  to  the  damages 
which  he  should  sustain,  by  the  entering  upon  and  opening  his 
ground  for  the  purpose  of  laying  or  repairing  said  pipes,  was  in- 
tended to  affect  his  right  to  compensation  for  the  use  of  his  springs. 
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as  aforesaid,  nor  can  it  have  any  snch  influence ;  and  this  defendant 
avers,  that  agreeing  with  the  complainant,  as  is  herein  *  be-   ^-mgi 
fore  admitted,  and  understanding  that  the  B.  and  O.  E.  B.  Go.   '■'-^ 
•desired  some  assurance  that  he  had  agreed  to  permit  the  water  to 
be  taken  from  his  springs  to  the  station  of  the  said  company,  he  did 
agree  to  write,  and  actually  signed  a  letter  to  the  president  of  said 
company,  of  which  the  paper  JJJ,  No.  1,  and  filed  herewith  as  part 
of  this  answer,  professes  to  be  a  copy ;  but,  he  submits,  that  the 
same  does  not  profess  to  state  the  terms  of  the  agreement  between 
the  complainant  and  himself,  but  simply  admits  the  fact  that  an 
agreement  between  them^had  been  made,  and  expresses  the  willing- 
ness of  this  defendant  to  abide  by  and  execute  the  same ;  and  this 
defendant  denies  that  the  complainant  at  the  time  aforesaid  required 
him  to  make  a  conveyance  for  said  springs,  this  defendant  was  not 
prepared  at  the  moment  to  make  any  such  conveyance,  as  he  had 
no  legal  title  to  the  land,  and  it  was  always  expected  by  this  defend- 
ant, that  he  was  to  be  satisfied  for  his  springs  before  he  should  be 
required  to  convey  them  to  the  complainant,  and  this  defendant 
wrote  the  letter  aforesaid  in  the  confidence,  that  the  said  complain- 
ant would  be  as  prompt  to  comply  with  his  part  of  the  agreement 
aforesaid,  as  this  defendant.    And  this  defendant  admits,  that  after 
the  receipt  of  the  aforesaid  letter,  the  said  company  proceeded  to  dig 
eut  and  wall  up  the  aforesaid  spring,  and  some  time  afterwards,  and 
after  this  defendant  and  the  said  company,  had  in  common  used  the 
whole  reservoir,  the  said  company  with  the  permission  of  this  defend- 
ant, as  aforesaid,  covered  over  one-half  part  thereof,  and  this  defend- 
ant admits,  that  he  has  now  in  the  other  part  of  the  said  reservoir 
an  abundant  supply  of  water,  but  he  insists  that  he  had,  before 
snch  improvement  made,  a  sufficient  supply  for  all  his  purposes;  and 
that  the  water,  which  formerly  was  of  the  first  quality  has,  by -the 
walling  up  and  introduction  of  metallic  pipes  therein,  become  greatly 
deteriorated,  so  that  his  condition  at  present  is  by  no  means  as  good 
as  it  was  formerly.    And  this  defendant  also  admits,  that  the  said 
company  has  erected  a  tank  for  water,  at  the  intersection  of  said 
roads,  and  laid  pipes  to  lead  the  waters  from  said  springs  thereto, 
aDd  has  established  a  water  station  at  the  aforesaid  place ;  and  this 
*  defendant  admits,  that  the  said  complainant  executed  to    ^  ^  ^ 
him  the  instrument,  marked  Exhibit  JJJ,  No.  2,  and  filed  as    ^^  * 
part  of  this  answer,  but  the  same  was  intended  merely  to  indemnify 
this  defendant,  from  the  damages  which  he  might  sustain  from  the 
agents  of  the  company,  in  entering  on  his  aforesaid  lands,  and  open- 
ing the  same  for  the  purpose  of  laying  or  repairing  the  water  pipes, 
as  aforesaid,  and  was  not  intended  to  set  out,  nor  does  it  set  out, 
the  terms  upon  which  the  use  of  his  springs  was  to  be  given  to  the 
said  complainant,  as  that  contract  was  to  be  complied  with  as  soon  as 
the  parties  could  determine  what  compensation  was  to  be  given  to 
this  defendant,  it  was  not  deemed  important  to  reduce  the  same  into 
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writing;  and  this  defendant  admits,  that  after  said  agreement,  the 
said  complainant  made  considerable  improvements  on  his  aforesaid 
lands,  and  although  he  knows  nothing  of  the  agreement  between 
the  complainant  and  his  lessee,  he  has  yet  no  doabt  and  is  willing  to 
admit,  that  the  said  premises  rent  at  this  moment  for  more  than 
they  woald  rent  in  case  the  water  station  of  the  said  company,  now 
at  the  place,  was  broken  up.  And  this  defendant  denies  that  he  has 
obtained  a  legal  title  to  said  land,  and  even  if  he  had,  he  admits  he 
would  be  unwilling  to  execute  a  conveyance  of  his  springs  to  said 
complainant,  and  he  denies  his  obligation  to  make  any  such  convey- 
ance until  he  is  compensated,  as  well  for  th^  use  of  the  springs,  as 
for  the  injury  he  has  sustained  by  the  constructing  of  the  reservoir 
and  laying  pipes  through  his  lands,  and  he  admits  too,  that  he  has 
given  notice,  as  well  to  the  complainant  a^  to  the  company,  of  his 
aforesaid  claims,  and  of  his  resolution  to  cut  off  the  supply  of  water 
from  said  station,  unless  his  reasonable  demands  are  complied  with ', 
and  he  again  denies  that  he  conceded  to  the  complainant  the  right  or 
privilege  of  using  said  springs,  in  consideration  of  the  advantage 
that  he  expected  to  derive  from  making  the  same  available,  as  afore- 
said, and  of  the  agreement  of  indemnity,  as  aforesaid,  and  he  begs 
leave  to  deny  that  he  wishes  to  injure  the  property  of  the  said  com- 
plainant, or  to  deprive  him  of  any  of  the  advantages  which  he  antici- 
pated from  his  improvements  thereon.  He  is  willing  to  abide  by  his 
1 1  fi  agreement,  and  he  only  •  requires  that  it  may  be  executed  by 
'-'-^  the  said  complainant,  and  this  defendant  denies  all  fraud 
with  which  he  is  charged,  and  prays  that  the  injunction  heretofore 
granted  in  the  cause,  may  be  dissolved,  &c. 

The  Exhibit  JJJ,  No.  1,  filed  with  defendant's,  was  a  copy  of  the 
instrument  sealed  by  him  on  the  25th  September,  1835,  addressed  to 
PhiHp  E.  Thomas,  Esq.     (See  page  112.) 

The  Exhibit  JJJ,  No.  2,  viz : 

'*  Know  all  men  by  these  presents,  that  I,  Trueraan  Belt,  of,  &c., 
am  held  and  firmly  bound  unto  Joseph  J.  Jones,  of,  &c.,  in  the  sum 
of  $3,700,  to  be  paid  to  the  said  J.  J.  J.,  his,  &c.,  which  payment 
well  and  truly  to  be  made  and  done,  I  bind  myself,  my,  &c.,  firmly 
by  these  presents,  sealed  with  my  seal  and  dated  this  25th  Septem- 
ber, 1836. 

Whereas  the  above  named  Trueman  Belt,  has  contracted  with  the 
above  named  Joseph  J.  Jones  for  the  exclusive  use  of  his,  (the  said 
Joseph  J.  Jones')  springs,  for  the  purpose  of  conveying  water  there- 
from, for  the  use  of  the  Baltimore  and  Ohio  E.  E.  Co.,  and  the  right 
to  enter  by  such  way  as  may  be  most  convenient,  and  open  a  ditch 
to  convey  the  water  from  said  springs  by  pipes  to  the  said  Belt's 
new  store.  Now  the  condition  of  the  above  obligation  is  such,  that 
the  above  named  Trueman  Belt  shall,  at  all  times,  save  harmless  the 
said  Joseph  J.  Jones,  his  heirs  and  assigns,  and  make  good  to  him 
or  them,  all  the  damages  that  he,  the  said  Joseph  J.,  his  heirs  or 
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assigns  may  sastain,  by  the  said  Bailroad  Company  entering  upon 
the  said  Jones'  land,  for  the  parpose  of  opening  the  necessary  con- 
Teyance  of  said  water,  as  above  specified,  and  also  for  entering  there- 
on for  the  purpose  of  making  any  repairs  that  may  ever  be  necessary, 
then  the  obligation  to  be  void  and  of  none  effect,  else  to  remain  and 
be  of  fall  force  and  virtue  in  law.  Tetteman  Belt,  [Seal] 

Signed,  sealed  and  delivered,  in  the  presence  of  Amos  A.  Wil- 
liams." 

The  complainant  then  pleaded  the  general  replication,  and  a  com- 
mission was  issued :  so  much  of  the  proof  as  is  essential,  will  be 
found  in  the  opinion  of  this  Court. 

•At  July  Term,  1843,  [Bland,]  Chancellor,  decreed,  that  ^^^ 
the  injunction  be  made  perpetual;  that  the  defendant  Joseph  '-'-^ 
J.  Jones,  forthwith  execute,  acknowledge  and  deliver,  according  to 
law,  a  good  and  suflQcient  deed,  conveying  from  him  unto  the  plain- 
tiff, Trueman  Belt,  his  heirs  and  assigns,  all  right,  interest  and 
use,  of,  in,  and  to  the  lands  in  the  bill  of  complaint  mentioned,  to  the 
extent  and  upon  the  terms  as  therein  set  forth ;  and  costs. 

From  this  decree  the  defendant  appealed  to  this  Court. 

The  cause  was  argued  before   Aboheb,  Dorset,  Chambers, 
Spencb,  Ston:&,  and  Semmes,  JJ. 
AlexandeTj  for  the  appellant. 
Pratt  and  Latrobe^  for  the  appellee. 

Dorset,  J.,  delivered  the  opinion  of  this  Court.  The  real  ques- 
tion in  dispute  in  this  case,  looking  to  the  merits  of  the  matters  in 
controversy,  is,  whether  agreeably  to  the  contract  between  the  par- 
ties, the  appellee  was  bound  to  pay  any  thing  to  the  appellant  for  the 
use  made  of  his  springs,  and  the  water  conveyed  from  themf 

According  to  the  contract  alleged  in  the  bill,  no  such  payment  was 
to  be  made.  But  this  allegation  is  positively  denied  by  the  answer, 
which  asserts,  that  the  appellee  applied  to  the  appellant  for  permis- 
sion to  collect  said  springs  into  one  reservoir,  on  the  land  of  the  ap- 
pellant, and  thence  to  conduct  them  through  his  lands  by  suitable 
pipes,  to  the  intersection  of  the  Washington  Branch  of  the  Balti- 
more and  Ohio  Bailroad,  and  the  turnpike  between  Baltimore  and 
Washington,  and  there  to  furnish  a  supply  of  water  to  the  tank  or 
water  station,  there  proposed  to  be  built;  offering  at  the  same  time 
to  the  appellant,  to  pay  him  so  much  as  he  reasonably  deserved  to 
have  for  said  privilege :  to  which  proposition  the  defendant  acceded ; 
but  that  the  appellant,  being  at  the  time  unable  to  say  what  sum  he 
would  demand  for  the  privilege  aforesaid,  not  knowing  what  would 
be  the  extent  of  loss  and  inconvenience  to  which  he  might  thereby 
•be  subjected,  it  was  agreed  and  understood  between  the  said  --ofi 
appellee  and  appellant,  that  the  former  might  enter  on  the  ^-^^ 
lands  of  the  latter,  and  thereon  erect  a  reservoir  for  the  purpose  of 
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collecting  said  waters,  and  lay  pipes  through  the  appellant's  lands 
for  conveying  said  waters  to  the  tank  or  reservoir,  to  be  erected  at 
the  water  station  of  the  said  company  as  aforesaid,  and  that  at  a 
future  day,  the  appellant  and  appellee  should  ascertain  and  fix  the 
sum  to  which  said  appellant  should  be  entitled,  a«  aforesaid. 

The  argument  on  behalf  of  the  appellant  appears  to  assume,  that 
it  is  requisite  not  only  to  remove  the  effect  of  the  appellant's  denial 
of  the  agreement  charged  in  the  bill,  by  the  proof  of  two  witnesses, 
or  that  of  one  witness  and  pregnant  circumstances;  but  that  it  is 
requisite  by  like  testimony  to  disprove  the  agreement,  and  its  con- 
comitant circumstances  set  out  in  the  appellant's  answer.  The  cor- 
rectness of  this  assumption  may  well  be  questioned,  when  by  ad- 
verting to  the  bill,  it  appears  that  the  appellant  was  not  called  on  to 
state  what  was  the  contract  between  the  parties,  but  to  admit  or 
deny  whether  he  made  the  agreement  charged  in  the  bill.  To  such 
a  bill  it  can  hardly  be  assumed,  that  the  appellant's  statement  of  the 
contract  was  simply  responsive  to  that  which  he  was  called  on  to 
admit  or  deny. 

There  having  been  no  exceptions  taken  in  the  Court  below,  either 
to  the  admissibility  of  testimony  or  insufficiency  of  the  averments  in 
the  bill,  to  which  the  testimony,  is  to  be  applied,  let  us  see  whether 
the  appellee  has  proved  a  case  in  its  general  outlines  or  essential 
parts,  correspondent  with  that  stated  in  the  bill :  and  in  the  next 
place  let  us  inquire,  whether  the  proof  so  offered  is  sufficient,  also, 
to  countervail  the  positive  denial  in  the  appellant's  answer  f 

The  nature  of  the  transaction  in  question,  makes  it  apparent,  that 
the  inspection  of  the  springs  by  Samuel  Sprigg  and  Amos  A.  Wil- 
liams, two  of  the  railroad  directors,  and  the  conversation  then  held 
with  the  appellant,  was  prior  in  point  of  time  to  any  definite  contract 
between  him  and  the  appellee ;  as  the  sole  motive  of  the  appellee  to 
1  o-|  ^^^^^  *  ioto  the  contract,-  was  to  carry  into  effect  a  contract  in 
1-^1  regard  to  the  erection  of  a  water  station  by  the  railroad  com- 
pany; which,  of  course,  and  as  the  testimony  shews,  it  would  not 
enter  into,  until  it  had  ascertained  that  the  supply  of  water  was  ade- 
quate. Until  then,  the  company  agreed  to  contract  with  the  appel- 
lee, it  cannot  be  presumed  that  he  entered  into  any  definitive  contract 
with  the  appellant.  The  testimony  of  Sprigg,  shows,  that  for  the 
construction  of  the  reservoir  and  use  of  the  water,  the  appellant 
desired  no  compensation,  unle^ss  he  sustained  an  actual  injury  there- 
by; and  at  that  time  he  could  not  conceive  how  he  coukl  be  thus 
injured.  Under  such  impressions,  that  he  should  in  this  respect 
have  made  the  contract  stated  in  the  bill  of  complaint  is  in  a  high 
degreee  probable.  But  we  think  there  is  no  room  for  conjectures  or 
probabilities  on  the  subject,  when  we  advert  to  the  appellant's  exhib- 
its JJJ,  No.  1,  and  JJJ,  No.  2,  which  in  the  view  of  a  Court  of  equity, 
constitute  one  written  agreement  between  the  parties  in  relation  to 
the  matters  now  in  controversy.    Instead  of  one  written  agreement, 
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tdgned  by  both  parties,  each  gave  to  the  other  an  instrument  of  writ- 
ing, containing  the  stipulations  by  which  the  subscribers  were  to  be 
respectively  bound.  JJJ,  No.  1,  enumerating  the  acts  to  be  done  by 
the  appellant,  and  JJJ,  No.  2,  the  duties  required  of  the  appellee ; 
in  execution  of  their  agreement,  JJJ,  No.  2,  disproves  the  statement 
of  the  agreement  as  made  by  the  answer,  sustains  the  allegation  in 
the  bill,  that  nothing  was  to  be  paid  by  the  appellee  to  the  appellant, 
for  the  ase  of  the  springs  and  the  water,  and  of  itself  outweighs  the 
positive  denial  of  that  fact  by  the  answer.  It  is  not  pretended  by 
the  answer,  nor  has  any  proof  been  offered  to  establish  it,  that  there 
was  any  separate  stipulation  for  the  payment  of  the  amount  of  dam- 
ages done  to  the  springs,  and  of  the  value  of  the  abstract  privilege 
of  using  the  water.  The  answer  itself  repudiates  such  an  idea.  If 
then,  it  were  the  design  of  the  appelhint  to  insist  on  such  a  claim, 
for  what  conceivable  reason  was  such  a  stipulation  left  out  of  JJJ, 
No.  2.  There  is  no  allegation  that  it  was  done  by  fraud  or  mistake. 
We  must  *  therefore  regard  such  a  claim  as  forming  no  part  of  ^  ^^ 
the  contract  between  the  parties.  1-^-* 

Having  expressed  our  opinion  as  to  the  merits  of  this  controversy 
we  will  now  consider  some  of  the  objections,  taken  by  the  appellant 
to  the  Chancellor's  decree,  most,  if  not  all  of  which,  are  rather  of  a 
technical  character,  than  otherwise.    And  first,  as  to  the  appellant's 
objection  to  the  decree,  that  it  has  been  passed  against  the  positive 
denial  in  the  answer  of  the  contract  stated  in  the  bill,  which  deuial 
has  not  been  contradicted  or  outweighed  by  the  proof  of  two  wit- 
nesses, or  one  witness  and  pregnant  circumstances,  according  to  the 
well  established  principles  of  a  Court  of  equity.    In  answer  to  this 
objection  we  have  only  to  say,  that  the  priociple  on  which  it  is  pre- 
dicated is  not  one  of  universal  application,  though  undeniably  true 
as  a  general  rule;  yet  to  the  circumstances  of  this  case  it  has  no  ap- 
plication.   Here  the  two  papers  which  this  Court  have  declared  con- 
stitute the  agreement  of  the  parties  were  exhibited,  and  admitted, 
in  the  appellant's  answer,  and  are  sufiQcient  to  control  the  denials  in 
the  answer,  without  the  aid  of  any  oral  testimony  in  their  support. 
The  cases,  to  which  the  rule  was  intended  to  apply,  must  be  those  in 
which  the  facts  denied,  depended  on  oral  only,  or  oral  and  circum- 
stantial evidence ;  not  where  they  were  conclusively  proved  by  the 
production  of  the  written  contract  of  the  parties.    Nor  are  the  ex- 
ceptions to  the  rule  confined  to  cases  where  the  contract  denied  has 
been  formally  signed  and  executed  by  the  parties.    As  for  example : 
suppose  a  verbal  contract  were  made,  to  which  no  witness  could 
testify,  and  never  had  been  reduced  to  writing,  and  executed  as  the 
agreement  of  the  contracting  parties,  and  a  complainant  charging 
and  seeking  the  performance  of  such  contract,  were  to  exhibit  with 
his  bill  twenty  letters  written  by  the  defendant  to  third  persons,  stat- 
ing the  contract  in  every  pai^ticular :   all  of  which  letters  were  ad- 
mitted to  be  genuine  by  the  answer ;  which  however  denied  the  con- 
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tract.  Goald  it  be  contended  that  such  letters  woald  be  less  satis- 
factory than  the  proof  of  twenty  witnesses  who  may  have  heard  the 
^  defendant,  on  one  *  occasion  only,  state  or  admit  the  same 
'  ^"^^  facts  that  were  contained  in  the  letters Y  Or  that  although 
the  proof  of  two  such  witnesses  would  be  sufficient  to  entitle  the 
complainant  to  the  decree  he  sought,  yet  that  the  twenty  letters 
would  not  f  The  absurdity  of  applying  this  Chancery  rule  to  such  a 
case  is  too  glaring  to  be  countenanced  for  a  moment. 

Another  objection  urged  to  the  Chancellor's  decree,  is  that  it  en- 
joins the  execution  of  a  conveyance  by  the  appellant  before  he  has 
acquired  a  legal  title  to  the  premises  to  be  conveyed ;  upon  the  acqui- 
sition of  which  title  only  he  bound  himself  to  convey.  If  this  objec- 
tion as  to  want  of  title  were  made  by  a  vendee,  against  whom  a  de- 
cree for  the  specific  performance  of  a  contract  of  purchase  was 
sought,  it  would  be  insuperable  in  ordinary  circumstances.  As  ordi- 
narily a  Chancery  Court  would  not  compel  a  purchaser  to  pay  the 
purchase  money,  and  accept  a  defective  title.  But  what  interest 
the  vendor  has  in  setting  up  a  defect  in  his  own  title,  as  a  bar,  to  a 
conveyance  called  for  by  a  vendee,  who  is  williug  to  accept  such 
defective  title,  it  is  difficult  to  conceive.  He  certainly  cannot  be  pre- 
judiced by  such  a  conveyance,  and  consequently  it  forms  no  ground 
for  the  reversal  of  the  Chancellor's  decree  at  his  instance.  And  such 
a  defence  comes  with  a  bad  grace  from  the  appellant,  after  having 
nine  or  ten  years  before  executed  his  exhibit  J  J  J,  No.  1,  and  without 
having  assigned  any  reason  or  apology  for  his  having  so  long  neglected 
to  perfect  his  title. 

The  next  objection  raised  to  the  decree  is,  that  it  is  too  vague  and 
uncertain  in  defining  the  thing  to  be  conveyed,  and  that  it  directs 
the  conveyance  of  the  title  of  the  appellant  to  all  the  lands  men- 
tioned in  the  complainant's  bill. 

We  do  not  think  the  decree,  upon  a  fair  interpretation  of  it,  obnox- 
ious to  the  exceptions  thus  taken  to  it.  It  refers  to  the  bill,  as  show- 
ing the  lands  on  which  the  conveyance  was  to  operate,  and  the  extent 
of  the  right  or  interest  intended  to  be  transferred.  From  the  nature 
and  circumstances  of  this  whole  transaction,  it  is  manifest,  that  it 
was  not  necessary  nor  intended  that  there  should  be  a  conveyance 
of  the  land  itself;  but  of  a  mere  •  privilege  or  easement 
■■  '^'*  exercisable  upon,  or  flowing  out  of  the  land  to  which  it  was 
applicable.  As  this  contract  was  made  for  the  purpose  of  securing 
a  beneficial  easement  to  the  railroad  compauy,  and  as  the  railroad 
company,  by  its  agents,  have  contracted  with  the  appellant,  that 
one-half  of  the  reservoir  should  be  left  open  for  the  use  of  the  appel- 
lant, to  which  the  appellee  hath  assented,  it  is  right  and  proper  that 
the  conveyance  directed  by  the  said  decree,  should  make  provision 
for  the  same ;  and  should  also  secure  to  the  appellee  the  privilege  of 
entering  on  the  lands  of  the  appellant,  for  making  all  necessary 
repairs  to  the  pipes  conveying  the  water  from  the  reservoir  to  the 
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irater  station,  upon  the  said  appellee,  his  heirs,  executors,  adminis- 
trators or  assigns,  thereafter  paying  to  the  said  appellant,  his  heirs 
and  assigns,  for  the  damage  done  to  him  or  them,  as  the  case  may 
be,  by  the  making  of  the  said  repairs ;  and  should  also  secure  to  the 
said  appellees,  bis  heirs  and  assigns,  an  entry  upon  the  said  lands  of 
the  appellant  for  the  purpose  of  making  the  necessary  repairs  to  the 
said  reservoir,  and  rendering  it  effective  for  the  purpose  for  which  it 
was  constructed.  And  for  the  purpose  of  providing  for  these  objects 
and  removing  all  doubt  as  to  the  nature  of  the  interest  in  the  lands 
of  the  appellant,  designed  to  be  conveyed  to  the  appellee,  this  Court 
will  sign  a  decree  affirming  the  decree  of  the  Chancellor,  with  costs, 
and  making  the  appropriate  additions  thereto,  to  accomplish  the 
objects  aforesaid.  For  the  recovery  of  the  damages,  if  any,  which 
the  appellant  has  sustained  by  the  laying  down  of  the  pipes  by  which 
the  water  is  conveyed  from  the  reservoir  to  the  water  station,  he  is 
left  to  his  remedy  upon  his  exhibit  JJ J,  No.  2.         Decree  affirmed. 


*  Washington  Jones  et  al.  vs.  William  Plater,  Adm'r    125 

of  John  R.  Plater.— December,  1844. 

Upon  a  COD  tract  to  sell  a  part  of  a  tract  of  land  called  G.  Manor,  supposed 
to  contain  988  1-3  acres,  more  or  less,  at  the  price  of  nine  dollars  per 
acre«  the  parties  intended  that  the  number  of  acres  should  be  fixed  by 
the  contract,  and  not  hj  subsequent  measurement.  Unless  the  words 
more  or  less  lead  to  such  a  conclusion,  they  are  useless  and  insensible; 
made  in  good  faith,  they  ((ualify  the  representation  of  quantity. 

A  contract  must  be  interpreted  by  its  terms,  (a) 

When  a  tract  of  land  is  sold,  supposed  to  contain  998  1-3  acres,  more  or  less, 
the  number  of  acres  is  not  of  the  essence  of  the  contract;  and  a  defi- 
ciency of  55  acres  in  such  a  case,  is  not  of  such  a  character  as  to  induce 
belief  of  fraud  or  mistake.  (6) 


(a)  Approved  in  Williamson  vs.  Baltimore^  19  Md.  417:  Taylor  vs.  Turvty^ 
38  Md.  507. 

(6)  Approved  in  Stull  vs.  Hurtt.  9  Gill,  451;  Hall  vs.  Mayhew,  15  Md.  568; 
Slothower  vs.  Gordon^  38  Md.  10;  Tyson  vs.  Hardesty^  39  Md.  309;  Jenkins  vs. 
Bolgiano.  53  Md.  430:  Land  Society  vs.  Smith.  54  Md.  308;  Hurtt  vs.  Stvll,  3 
Md.  Ch.  37,  38;  SmaUwood  vs.  Hatton,  4  Md.  Ch.  98.  Where  a  tract  of  land 
is  sold  as  containing  a  given  number  of  acres,  ^^more  or  less,'^  these  words 
must  be  considered  as  qualifying  the  representation  of  quantity,  and  neither 
vendor  nor  vendee  can  claim  relief  in  equity  for  a  surplus  or  deficiency, 
unless  there  be  proof  of  fraud,  wilful  concealment  or  misrepresentation. 
StuU  vs.  Hurtt:  Tyson  vs.  Hardesty,  Such  an  expression  is  notice  to  the 
purchaser  that  quantity  is  not  of  the  essence  of  the  contract,  and  he  is 
warned  to  ascertain  the  quantity  at  his  own  risk.  Slothower  vs.  Gordon. 
Where  a  tract  of  land  was  purchased  for  a  sum  in  gross  and  the  title  papers, 
to  which  the  vendee  was  referred,  described  the  quantity  as  ''being  esti- 
mated to  contain  483  acres,  33  perches,  be  the  same  more  or  less,"  and  the 
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Appeal  from  the  Court  of  Chancery.  The  bill  was  filed  by  the 
appellee  on  the  9th  October,  1832,  and  alleged  that  John  B.  Plater, 
on  the  30th  November,  1817,  sold  to  a  certain  John  Darnall,  a  part 
of  a  tract  of  land  called  ^^  Great  Elkton  Head  Manor,"  containing 
988^  acres,  more  or  less,  at  and  for  the  sum  of  (9  per  acre,  as  per 
exhibit  A.    That  J.  D.  paid  a  part  of  the  purchase  money,  and  died. 

The  appellants  were  his  personal  representatives.  The  bill  prayed 
a  discovery  of  the  assets  of  Darnall's  estate,  and  payment  of  a 
balance  of  purchase  money,  after  an  account  had  between  the  repre- 
sentatives of  the  parties  to  the  original  contract,  and  in  case  of 
deficiency  of  personal  assets,  a  sale  of  the.  land,  the  equitable  title 
to  which  had  descended  to  various  minors  and  femes  covert. 

Exhibit  A.— Filed  with  the  bill. 
This  agreement  and  covenant  between  John  Bousby  Plater,  of, 
&c.,  on  the  one  part,  and  John  Darnall,  of,  &c.,  of  the  other:  wit- 


tract  was  found  to  contain  but  878  acres,  it  was  held  that  the  purchaser  was 
not  entitled  to  an  abatement  for  this  deficiency.    Hall  vs.  Mayhew, 

But  where  the  contract  described  the  land  as  ' 'containing  about  65  acres/ ^ 
it  was  held  that  the  force  of  the  qualifying  word  '^ about''  was  simply  that 
while  the  parties  did  not  bind  themselves  to  the  precise  quantity  of  65  acres, 
it  imported  that  the  actual  quantity  was  a  near  approximation  to  the  amount 
mentioned,  and  that  the  circumstances  of  the  case  precluded  the  idea  that  it 
was  a  purchase  in  gross,  without  regard  to  quantity,  or  that  the  contract 
could  be  performed  by  conveying  about  half  the  number  of  acres  mentioned 
therein.    Land  Society  vs.  Smith,    In  Mendehhall  vs.  Steckel,  47  Md.  464,  the 
deed  specified  the  number  of  acres  to  be  187,  while  a  survey  showed  that  the 
tract  in  reality  contained  but  157  acres,  16  perches, — a  deficiency  of  nearly 
thirty  acres.    The  Court  said,  ''Upon  this  proof  the  vendee  is  clearly  enti- 
tled to  an  abatement  of  the  purchase  money  for  the  deficiency.    The  case  is 
within  the  decision  in  Marbury  vs.  Stonestreet^  1  Md.  153.     It  is  there  said 
that  'where  land  is  sold  in  gross,  for  a  sum  certain,  upon  a  statement  of  the 
number  of  acres,  quantity  must  be  regarded  as  a  material  consideration 
with  the  vendee. '    In  that  case,  as  in  this,  a  specified  number  of  acres  was. 
mentioned  without  any  qualification,  such  as  more  or  less,  by  estim^xtiony  dtc, 
to  intimate  that  a  positive  declaration  as  to  quantity  was  not  intended,  and 
the  vendee  was  allowed  for  the  deficiency. "    In  Kent  vs.  Carcaud,  17  Md.  291, 
where  parties  agreed  in  writing  to  purchase  from  trustees  in  equity,  one- 
half  of  the  farm  in  Calvert  County  known  as.  &c.  for  the  sum  of,  &c.    It 
was  Tield,  1st.  That  under  the  terms  of  the  agreement  there  was  no  ground 
for  any  deduction  for  a  deficiency  in  quantity,  the  purchasers  having  agreed 
to  pay  a  certain  sum  in  gross  for  one-half  of  a  farm  by  name,  without  men- 
tion of  quantity,  or  reference  to  a  plat,  or  any  stipulation  on  the  part  of  the 
vendors.    2nd.   That  if  the  purchasers  bought  under  the  belief  that  the 
farm  contained  716  acres,  produced  by  the  representation  of  the  trustees, 
and  the  exhibition  of  a  plat  to  that  effect,  and  it  is  found  to  contain  in  fact 
but  588  acres,  they  are  entitled  to  a  proportionate  abatement  from  the  pur- 
chase money.    3rd.  That  the  exhibition  of  a  plat  is  equivalent  to  an  aver- 
ment of  the  number  of  acres,  and  it  may  be  shown  that  the  written  contract 
was  entered  into  in  consequence  of  a  misrepresentation  by  the  other  party, 
though  innocently  made.    See  also  Moncrieff  vs.  Chldsborough,  4  H.  &  McH. 
178;  Ooldsborongh  vs.  Ringgold,  1  Md.  Ch.  289. 
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nessethy  that  tbe  said  John  B.  Plater  sells  to  the  said  John  Darnall, 
a  part  of  a  tract  of  land  called  Great  Elkton  Head  Manor,  including 
the  mill  seat  and  mill,  supposed  to  contain  nine  hundred  and  ninety- 
eight  and  a  half  acres,  more  or  less,  at  the  price  of  nine  dollars  per 
acre.  The  said  Darnall  binds  himself  to  make  the  following  pay- 
ments on  the  *  Ist  January,  1817,  the  sum  of  $2,000;  and  the 
balance  of  the  purchase  money  in  two  equal  annual  payments,  '-'^^ 
from  the  1st  January,  1817,  with  the  legal  interest  annually  on  the 
whole  balance  unpaid,  and  the  aforesaid  J.  R.  Plater  obliges  himself 
to  convey  in  fee  to  the  said  John  Darnall,  on  the  payments  being 
completed,  each  party  having  a  copy  of  this  bargain  and  agreement, 
dated  this  30th  day  of  November,  1816.  J.  B.  Plateb, 

John  Dabnall. 

After  the  bill  had  been  taken  pro  eonfesso^  under  an  order  of  pub- 
lication against  some  of  the  defendants,  the  answers  of  the  i§fant 
defendants  taken  by  guanlian,  others  of  the  defendants  answered 
the  bill  and  admitted  the  contract  of  1817,  nnd  alleged  that  a 
resnrvey  of  the  land  was  made  by  and  with  the  consent  of  J.  R.  P., 
about  the  Ist  April,  1829,  by  which  it  appeared  the  land  contained 
943,  instead  of  988^  acres.  The  defendants  claimed  a  reduction  in 
price  for  55^  acres,  at  (9  per  acre,  and  controverted  the  state  of  the 
accounts  as  mentioned  in  the  bill  of  complaint,  denying  insufficiency 
of  assets  to  pay  the  sum  really  due,  but  admitted  there  was  nothing 
beyond  that  sum. 

A  commission  was  then  issued,  proof  taken,  and  the  cause  referred 
to  the  auditor,  who  stated  an  account  showing  $2,355.23  due  the  com- 
plainants, on  the  basis  of  a  sale  of  989^  acres  at  99. 

It  was  agreed  that  the  only  question  to  be  presented  to  the  Chan- 
cellor was,  whether  the  defendants  were  to  be  charged  with  the 
quantity  of  998^  acres,  at  the  price  of  99,  as  claimed  by  the  plaintifif, 
or  with  943  acres  as  alleged  by  the  defendant. 

On  the  2nd  March,  1843,  the  Chancellor  [Bland,]  aillrmed  the 
auditor's  report,  and  decreed,  that  unless  the  sum  due  should  be  paid 
by,  &c.,  the  land  should  be  sold  for  the  purpose  of  paying  the  com- 
plainant. 

From  this  decree  the  defendant  appealed. 

The  cause  was  argued  before  Abgheb,  Dobset,  Chambebs, 
Spence,  Stone,  and  Semmes,  JJ. 

^  A,  Randall,  for  the  appellants,  cited  3  Stark.  Ev.  1043,  ^„^ 
1044;  5  Cranch^  234;  1  Cain  S.  C.  R.  168;  18  John.  73;  5  0.  *"  • 
dt  J.  147 ;  7  (?.  <fc  J.  331 ;  4  Wendell,  58 ;  19  Wendell,  320 ;  11  (?.  ifc 
J.  314;  2  Sto.  jE?g.  53,  69;  15  Ves.  Jr.  516;  1  Ves.  db  l?ca.  524;  2 
John.  37;  4  Hen.  dh  Mun.  82;  ISugden  on  Ven.  102. 

J.  Johnson,  for  appellee,  cited  4  Mason,  417;  1  Ves.  db  Bea.  375; 
6  iBifi.  102;  4.0.  do  J.  478,  488;  4  H.  db  J.  278;  6  H.  dt  J.  24. 
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Aboheb,  J.,  delivered  the  opinion  of  this  Ooart.  The  determina- 
tion of  this  case  depends  on  the  construction  of  the  contract  of  the 
parties,  of  the  30th  of  November,  1816.  The  question  to  be  decided 
is,  whether  the  parties  intended  that  the  number  of  acres  should  be 
fixed  by  the  contract,  at  998^  acres,  or  whether  it  was  designed  that 
the  quantity  should  be  ascertained  by  measurement  and  paid  for, 
according  to  the  number  of  acres  the  land  should  actually  contain  t 
The  words  of  the  contract  are:  <<  the  said  John  B. Plater  sells  to  the 
said  John  B.  Darnall  a  part  of  a  tract  of  land  called  Great  Elkton 
Head  Manor,  including  the  mill  seat  and  the  mill,  supposed  to  con- 
tain 998^  acres,  more  or  less,  at  nine  dollars  per  acre."  The  insertion 
in  the  contract  of  the  terms  more  or  less,  induces  us  to  believe  it  to 
be  the  intention  of  the  parties  that  the  land  to  be  paid  for  was  998^ 
acres;  and  not  that  the  quantity  to  be  paid  for,  was  to  be  that  which 
it  slmuld  be  found  actually  to  contain.  Unless  the  words  ^^  more  or 
less"  lead  to  such  aconclusion,  they  are  useless  and  insensible.  The 
contract  must  be  interpreted  by  its  terms,  and  from  an  examination 
of  its  terms  alone,  we  have  arrived  at  the  conclusion  above  stated. 

If  it  were  competent  to  look  out  of  the  instrument,  the  intention 
of  the  parties  clearly  appeared  on  the  first  of  November,  1816,  by 
the  agreement  of  that  day,  that  the  sale  should  be  of  998^  acres, 
at  99  per  acre,  whether  it  contained  more  or  le^s  and  we  do  not  see 
iQfi  ^°  ^^^  agreement  of  the  30th,  any  *  change  of  intention, 
^'^^  although  the  design  of  the  parties  is  not  so  clearly  and  de- 
cisively expressed.  The  letters  of  Mr.  Plater  if  used  in  evidence, 
show  nothing  to  the  contrary ;  the  land  sold  was  part  of  a  tract 
from  which  other  sales  had  been  made,  and  a  survey  was  necessary 
to  enable  Plater  to  convey,  as  he  would  be  bound  to  do  on  the  pay> 
ment  of  the  purchase  money.  ^  If  he  therefore  joined  in  the  survey, 
or  aided  in  it,  no  inference  against  the  above  interpretation  could  be 
deduced  from  such  <;onduct. 

The  laud  thus  appears  to  have  been  sold  by  estimation;  and  so 
much  is  to  be  given  by  the  acre  for  the  quantity,  more  or  less.  The 
quantity  of  acres  was  manifestly  not  considered  as  of  the  essence  of 
the  contract,  neither  warranted  on  the  one  side,  nor  demanded  on 
the  other.  Tbe  deficiency  in  the  quantity  is  inconsiderable,  and  is 
not  of  such  a  character  as  to  induce  the  belief  of  fraud  or  mistake. 
We  cannot  more  intelligibly  express  our  views,  than  in  the  language 
of  Judge  Story :  ^<  There  is  much  good  sense  in  holding  that  the 
words  more  or  less,  or  other  equivalent  words,  used  in  contracts  or 
conveyances,  should  be  construed  to  qualify  the  representation  of 
quantity,  in  such  a  manner,  that  if  made  in  good  faith  neither  party 
should  be  entitled  to  any  relief  on  account  of  a  deficiency  or  of  a  sur- 
plus." 4  Mas.  417.  We  therefore  think,  this  is  no  case,  for  an  abate- 
ment of  the  purchase  money. 

The  agreement  in  the  record  would  seem  to  preclude  the  examina- 
tion of  any  other  questions,  than  those  which  we  have  examined. 

Decree  affirmed. 
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Where  a  plaintiff  contracts  with  the  defendant's  agent,  in  an  action  on  the 
contract,  it  is  necessary  to  give  proof  that  the  agent  had  some  authority. 

Although  upon  the  whole  testimony  in  a  cause,  on  both  sides  taken  together, 
the  conclusions  of  a  Judge  might  be,  if  acting  as  a  juror,  that  the  ver- 
dict should  be  for  the  defendant,  yet  if  there  is  evidence  legally  suffi- 
cient to  warrant  the  jury  in  finding  for  the  plaintiff,  when  left  un- 
affected by  the  defendant's  proof,  the  Court  will  not  say  to  the  jury 
upon  the  motion  of  the  defendant,  that  there  is  no  evidence  in  the  cause, 
or  that  the  plaintiff's  cause  is  not  proven. 

Appeal  from  Washington  Oonnty  Coart.  This  was  an  action  of 
assumpsit,  for  goods  sold  and  delivered.  The  defendant  pleaded 
non  (usutnpsit,  &c. 

The  plaintiff  to  support  the  issue  on  his  part  joined,  gave  in  evi- 
dence the  following  accoant,  and  affidavit  attached  to  it,  for  goods, 
wares,  and  merchandise,  viz: 

"  Baltimore,  September  22,  1838: — Mr.  John  Savage,  by  Lewis  M. 
Hngbesi  bonght  of  Henry  Tiffany,  2  pieces  3-4  check,  81  at  10  $8.10. 
&c.,  $260.07,"  &c. 

The  plaintiff  by  his  counsel,  then  read  in  evidence  to  the  jury  cer- 
tain interrogatories,  by  bim  filed  in  this  cause,  as  follows,  &c. 

And  the  answers  to  said  interrogatories  by  Lewis  M.  Hnghes,  a 
competent  witness,  sworn  and  examined  on  the  part  of  the  plaintiff, 
as  follows : 

1st.  In  the  month  of  September,  1838, 1  went  to  Henry  Tiffany's 
and  bought  the  goods  in  the  name  of  John  Savage. 

2nd.  I  told  the  plaintiff,  the  said  Henry  Tiffany,  that  the  goods 
were  for  John  Savage,  and  had  them  directed  to  his  iron  works  in 
Pennsylvania,  to  the  care  of  his  clerk,  I  think. 

3rd.  I  believe  the  account  as  exhibited  to  me,  is  a  true  accoant  of 
the  goods  pnrchased  from  said  Tiffany  for  John  Savage. 

4th.  I  did  receive  a  letter  from  said  Savage  in  reference  to  said 
goods.  I  decline  attaching  the  said  letter  to  the  deposition,  because 
a  portion  of  it  is  separate  and  distinct  from  the  *  transaction, 
and  is  private.  The  annexed  statement,  is  a  full,  perfect,  *•*" 
entire  and  true  copy  of  that  portion  of  the  letter,  in  the  hand-writing 
of  said  Savage,  relating  to  this  transaction;  ^^  Why  not  answer  Long- 
head's letter  about  the  number  of  boxes  forwarded;  the  bill  of  lading 
calls  for  13  boxes,  marked  A.  McCallister,  Huntingdon.  19  bags  of 
coffee,  2  bbls.  sugar,  marked  John  Savage.  There  was,  likewise,  a 
bale  of  goods  marked  A.  McCallister,  not  entered  on  bill  of  lading. 
Beally,  it  is  too  bad,  to  receive  goods  shipped,  as  you  stated  in  your 
letter,  on  the  24th  September,  on  the  8th  day  of  October ;  a  voyage 
to  the  West  Indies  could  be  accomplished  before.  Extreme  inatten- 
7  2o. 
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tion  was  to  be  found  somewhere;  three  days  ought  have  sufiBced. 
No  DumberiDg  of  boxes,  no  notice  of  the  bill  of  goods,  &c.  You  put 
no  card  on  the  boxes  as  I  requested." 

5th.  I  have  the  letter  in  my  possession,  and  the  answer  to  the 
fourth  interrogatory  is  my  answer  to  this. 

6th.  The  letter  referred  to,  did  ackn9wledge  the  receipt  of  the 
goods,  with  the  exception  of  one  package,  which  said  package,  depo- 
nent since  learned,  had  been  received  by  said  John  Savage. 

7th.  I  did  direct  the  said  plaintiff  to  charge  the  goods  to  the  said 
Savage  at  the  time  they  were  purchased. 

The  defendant  then  read  in  evidence  to  the  jury,  interrogatories 
by  him  filed  in  said  case,  as  follows,  to  be  propounded  to  Lewis 
Hughes  and  to  Holker  Hughes,  as  witnesses  to  be  examined  on  the 
part  of  the  defendant. 

And  the  answers  to  said  interrogatories  by  J.  Holker  Hughes,  a 
competent  witness,  sworn  and  examined  on  the  part  of  the  defend- 
ant, as  follows : 

1st.  I  had  purchased  from  John  Savage,  (the  defendant  above  re- 
ferred to,)  a  certain  lot  of  blooms,  and  undertook  to  procure  for  him, 
and  to  pay  for  goods  to  be  purchased  in  Baltimore.  I  think  I  gave 
instructions  to  Lewis  M.  Hughes  (my  agent  in  Baltimore,  Maryland,) 
to  purchase  such  goods  as  John  Savage  might  require,  from  any 
house  with  which  I  was  in  the  habit  of  dealing.  The  bills  of  those 
1*11  S<x)d^o^  copies  *of  them,  were  rendered  to  me,  and  duly 
^^''  charged  to  said  Savage,  the  defendant,  on  the  <<Mont  Alto" 
furnace  books,  and  on  said  books  properly  credited,  among  which 
said  bills  so  credited  and  charged,  was  one  from  Henry  Tiffany  for  the 
goods  above  referred  to  and  received  by  said  Savage.  The  reason  I 
undertook  to  pay  for  the  blooms,  purchased  by  me  from  said  Savage 
in  merchandise,  was,  that  I  had  been  dealing  for  a  number  of  years 
in  Baltimore,  and  had  credit  with  merchants,  among  whom  was  said 
Henry  Tiffany,  and  said  Savage  wanted  goods,  and  was  willing  to 
receive  them  in  exchange  for  the  blooms  above  referred  to,  he  being 
unacquainted  with  the  merchants  of  Baltimore.  .  The  bill  shown  to 
me,  and  attached  to  interrogatories,  and  bearing  date  the  22nd 
September,  1838,  which  said  interrogatories  are  signed  by  D.  G. 
Yost,  Esquire,  as  counsel  for  plaintiff,  is,  I  think,  the  amount  of  the 
bill  rendered  to  me,  and  credited  on  ^  Mont  Alto  "  furnace  books  to 
the  aforesaid  Henry  Tiffany. 

The  plaintiff  then  read  to  the  jury  in  evidence,  the  answers  of  the 
said  Lewis  M.  Hughes  to  the  above  mentioned  interrogatories,  filed 
by  the  defendant,  as  follows : 

1st.  I  purchased  the  goods  upon  the  authority  of  a  letter  from 
Holker  Hughes,  who  directed  me  to  have  them  charged  to  John 
Savage. 

2nd.  I  do  not  recollect  of  stating  at  whose  instance  the  goods  were 
purchased  at  the  time  I  ordered  them. 
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Srd.  Id  answer  to  this  interrogatory,  I  refer  to  my  answers  to 
fonrthy  fifth  and  sixth  interrogatories  on  the  part  of  plaintitf. 

4th.  It  was  in  compliance  with  the  instructions  from  Holker 
Hughes,  referred  to  in  answer  to  first  interrogatory. 

Whereupon  the  defendant,  by  his  counsel,  prayed  the  opinion  and 
direction  of  the  Court  to  the  jury  from  the  evidence  above  set  forth, 
the  plaintiff  is  not  entitled  to  recover,  because  it  is  not  proved  by 
said  evidence  that  the  said  Lewis  M.  Hughes  was  the  authorized 
agent  of  said  defendant  in  purchasing  said  goods,  wares  and  merchan- 
dise from  said  plaintiff,  and  forwarding  them  to  said  defendant; 
which  opinion  and  direction  the  Court  gave.  The  plaintiff  excepted 
and  appealed  to  this  Court. 

♦  The  cause  was  argued  before  Aboheb,  Dorset,  Cham-      ^ 
BEBS,  Stone,  and  Sbmmbs,  J  J.  19  £ 

D.  O.  Tost,  for  the  appellant.    Price^  for  the  appellee. 

Semmes,  J.  delivered  the  opinion  of  this  Court.  The  question  for 
our  decision  in  this  case  is,  whether  upon  the  facts  proved  on  the 
trial  below,  the  Court  erred  in  not  leaving  it  to  the  jury  to  decide 
the  issue  between  the  parties  t 

The  suit  was  brought  by  Henry  Tiffany  against  John  Savage,  to 
recover  the  price  of  a  certain  quantity  of  goods,  which  had  been  pur- 
chased of  the  plaintiff'  by  a  certain  Lewis  M.  Hughes,  and  forwarded 
to  the  defendant.  The  testimony  offered  by  the  plaintiff,  consisted 
of  an  account  with  a  probate  thereto  annexed,  and  of  the  deposition 
of  the  said  Lewis  M.  Hughes,  which  had  been  taken,  together  with 
the  deposition  of  Holker  Hughes,  the  defendant's  witness,  under  a 
commission  issued  for  that  purpose.    The  account  was  headed  thus, 

'<  Baltimore,  Sept.  22nd,  1838. 
''  Johu  Savage,  by  Lewis  M.  Hughes, 

Bought  of  Henry  Tiffany.'' 
Then  follows  the  items,  amounting  in  all,  to  $260.07.  To  this 
account  is  annexed  the  affidavits  of  the  plaintiff  and  his  clerk,  George 
Stanard,  Jr.,  proving  the  correctness  of  the  same,  in  the  usual  way ; 
and  that  it  remained  unpaid.  The  deposition  of  Lewis  M.  Hughes, 
stated  in  substance,  that  he  had  purchased  the  goods  from  the  plain- 
tiff in  the  name  of  the  defendant,  and  that  he  told  the  plaintiff  the 
goods  were  for  the  defendant.  That  deponent  had  them  directed  to 
the  defendant's  iron  works,  in  Pennsylvania,  and  that  he  afterwards 
received  a  letter  from  the  defendant,  in  which  he  complained  of 
delay  in  the  arrival  of  the  goods,  and  of  a  want  of  attention  through 
some  one's  fault,  in  his  not  receiving  proper  information  in  respect 
to  the  same;  that  said  letter  acknowledged  the  receipt  of  the  goods, 
with  the  exception  of  one  package,  which  deponent  afterwards  learned 
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1  QQ  ^^^  heen  received  by  the  defendant.  But  it  was  shown  ♦  by 
^^^  the  deposition  of  Holker  Haghes,  the  defendant's  witness, 
that  the  said  Holker  Hughes  had  purchased  of  the  defendant  a  cer- 
tain lot  of  blooms,  and  had  undertaken  to  pay  for  them  in  merchan- 
dise, to  be  procured  in  Baltimore.  That  he  accordingly  gave  instruc- 
tions to  the  said  Lewis  M.  Hughes,  (deponent's  agent  in  Baltimore,) 
to  purchase  such  goods  as  the  defendant  might  require,  from  any 
house  with  which  deponent  was  in  the  habit  of  dealing.  That  the 
goods  were  purchased  as  ordered  and  bills  for  the  same  rendered  to 
deponent,  with  which  the  said  defendant  was  duly  charged,  &c.,  on 
the  books  of  the  ^^  Mont  Alto  "  furnace ;  that  amongst  the  bills  so 
rendered  and  charged,  was  the  bill  of  Tififany,  the  plaintiff,  for  the 
goods  bought  of  him,  as  aforesaid,  by  the  said  Lewis  M.  Hughes ; 
and  upon  the  whole  evidence,  the  defendant  by  his  counsel,  prayed 
the  opinion  and  direction  of  the  Court  to  the  jury,  that  the  plaintiff' 
was  not  entitled  to  recover,  because  it  was  not  proved  that  Lewis 
M.  Hughes  was  the  authorized  agent  of  said  defendant,  in  purchas- 
ing said  goods  from  the  plaintiff,  and  forwarding  them  to  the  defend- 
ant, which  opinion  and  direction  the  Court  gave ;  and  it  is  contended, 
that  the  Court  by  thus  taking  all  the  facts  within  its  own  exclusive 
cognizance,  usurped  the  province  of  the  jury,  and  decided  upon  the 
^<  measure  and  quantity  of  the  proof,"  as  a  question  of  law.  Let  us 
see  whether  the  judgment  of  the  Court  below,  is  obnoxious  to  the 
objections  which  have  been  urged  against  it.  It  was  certainly  neces- 
sary, in  order  to  entitle  the  plaintiff  to  recover,  to  establish  the  fact 
that  the  said  Lewis  M.  Hughes  had  some  authority,  either  express 
or  implied,  from  the  defendant,  to  act  as  his  agent  in  purchasing  the 
goods.  And,  if  the  Court  below  was  right,  in  granting  the  defend- 
ant's prayer,  we  must  conclude  that  the  evidence  offered  by  the 
plaintiff,  taken  by  itself,  was  legally  insufficient  to  warrant  the  jury 
in  finding  that  fact.  See  the  case  of  Oole  vs.  Hehh,  Adm'r  d.  h.  n.  of 
Wm.  OwytheTy  to  be  found  in  7  O.df  J.  20.  But  we  are  not  warranted 
in  coming  to  such  conclusion,  from  the  testimony  offered  by  the  plain- 
tiff in  this  cause.  The  account  which  we  find  in  the  record,  with 
the  joint  affidavits  of  the  ♦plaintiff,  and  his  clerk,  George 
***^  Stanard,  Jr.,  thereto  annexed,  as  aforesaid,  shows  on  its  face 
to  be  an  account  by  the  plaintiff,  against  the  defendant,  for  goods  sold 
and  delivered,  and  is  the  plaintififs  identical  cause  of  action  in  this 
suit.  This  account,  it  appears,  was  suffered  to  go  to  the  jury  as 
evidence;  to  which  is  to  be  added,  on  the  part  of  the  plaintiff,  the 
deposition  of  Lewis  M.  Hughes.  Now,  notwithstanding  it  may  be 
true,  that  if  the  whole  testimony,  in  the  cause  on  both  sides,  be 
taken  together,  our  conclusion  might  be,  if  sitting  as  a  jury,  that 
tne  verdict  should  be  found  for  the  defendant;  yet  seeing,  as  we  do, 
that  there  was  evidence  offered  by  the  plaintiff,  legally  sufficient  to 
warrant  the  jury  in  finding  the  issue,  which  it  was  offered  to  sus- 
tain ;  testimony,  which  if  left  unaffected  by  the  defendant's  proof^ 
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'woald  hare  been  conclasivein  the  plaintiflPs  favor;  we  are  of  opinion, 
that  the  Court  below  erred  in  granting  the  defendant's  prayer. 
We  therefore,  reverse  the  jadgment,  and  order  a  proeedendo. 

Judgment  reversed. 


Dayid  Bidenoub  et  al  vs.  Thomas  Eelleb,  Sheriff  of  Wash- 
ington County. — December,  1844. 

A  sheriff  who  has  made  a  levy  upon  personal  property,  under  a  writ  of  fleri' 
fadas^  in  good  faith  apprehending  danger  of  loss  by  reason  of  the  con- 
flicting claims  made  upon  it,  is  entitled  to  have  the  title  of  the  claimant 
settled  in  equity,  and  be  protected  in  the  meanwhile  by  injunction. 

The  accounts  of  an  administratrix,  making  a  distribution  of  her  intestate  ^s 
estate  in  money,  no  creditor  uor  fraud  appearing,  will  not,  after  a  lap^e 
of  sixteen  years,  be  disturbed  in  equity,  where  she  was  guardian  to 
her  infant  children,  and  paid  them  the  interest  on  the  sum  distributed 
to  them  during  her  life,  and  her  successor  in  the  guardianship  received 
the  amount  distributed,  from  her  personal  representative,  though  she 
had  taken  to  her  own  account,  certain  portions  of  her  intestate ^s  estate 
at  their  appraised  value,  which  portions  remained  in  esse  at  the  time  of 
her  death,  (a) 

The  Ck>urt  will  presume  that  distribution  of  an  intestate's  estate,  had,  after 
a  lapee  of  four  years,  been  made,  where  creditors  were  not  interested; 
no  charge  of  fraud  made;  and  it  appearing  that  all  the  distributees  had 
received  their  proportions  of  the  appraised  value  of  the  estate  in  money, 
and  some  of  them  had  disposed  of  the  same. 

*  "Where  an  administratrix  took  a  portion  of  her  intestate's  estate,  to  ^  q  .^ 
her  own  account,  at  the  appraisement,  and  paid  the  distributees  '■^^ 
their  portions  of  the  estate  in  money,  which  they  kept  for  four  years, 
and  alleged  no  fraud ;  the  distributees,  seeking  to  set  aside  her  settle- 
ments, must  first  do  equity,  and  return  what  they  have  received,  or  offer 
so  to  do.  (6) 

Appeal  from  the  equity  side  of  Washington  County  Court.  The 
bill,  in  this  cause,  was  filed  on  the  14th  June,  1842.  by  Thomas 
Keller,  sheriff  of  Washington  County,  and  alleged,  that  a  judgment 
was  rendered  in  W.  County  Court,  at  March  Term,  1839,  against  a 
t^rtain  Abraham  Barnes  and  Melchior  B.  Mason,  in  favor  of  a 
certain  David  Bidenour,  for,  &c.,  which  judgment,  was  afterwards 
entered  to  the  use  of  Lot  Ensey  and  Christian  D.  Fahnestock,  late 
partners,  trading  under  the  name  and  firm  of  Lot  Ensey  and  Com- 
pany, who  became,  and  are  the  equitable  assignees  of  said  judgment. 
That  on  the  25th  day  of  February,  1841,  a  fi.  fa.  was  issued  upon 
said  judgment,  directed  to  John  Carr,  Esq.,  then  sheriff  of  said 
county,  and  the  same  day  delivered  to  him ;  that  afterwards,  and 


(a)  Cited  in  Scott  vs.  Fox,  14  Md.  896;  Donaldson  vs.  Rdborg,  28  Md.  57. 
See  AUender  vs.  Riston,  2  G.  &  J.  58. 

(b)  See  Wiaiams  vs.  Marshall,  4  G.  &  J.  264,  note. 
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before  the  return  day  of  said  execatioD,  the  said  John  Carr  levied 
upon  a  large  number  of  negroes,  and  other  personal  property,  which 
was  shown  to  him  by  the  plaintiff,  in  said  execution,  and  alleged  to 
be  the  property  of  the  said  Abraham  Barnes,  and  MelchiorB.  Mason^ 
or  one  of  them;  that  a  part  of  the  personal  property  mentioned  in 
said  levy  list,  was  admitted  to  be  the  property  *of  said  Barnes  and 
Mason,  or  one  of  them,  which  part  was  afterwards  sold  by  the  said 
Carr,  as  sherifif,  by  virtue  of  said  fi.  fa.^  a  true  list  of  said  articles, 
so  admitted  and  sold,  is  herewith  exhibited;  that  afterwards,  On  the 
4th  February,  1842,  the  said  John  Carr  departed  this  life,  before  the 
term  for  which  he  had  been  elected  and  commissioned  as  sheriff,  had 
expired ;  that  a  few  days  thereafter,  your  orator  was  duly  commis- 
sioned as  sheriff  of  said  county,  gave  bond,  accepted  the  office,  and 
was,  in  all  respects,  qualified  according  to  law.  That  letters  testa- 
mentary on  the  personal  estate  of  said  Oarr,  were,  afterwards,, 
granted  to  James  Dixon  Roman,  who  accepted  the  trust,  and  within 
twenty  days  thereafter,  delivered  over  to  your  orator  the  said  writ  of 
^  /?m  /aoiflw,  ♦  together  with  the  said  levy  list,  and  the  list  of 
^^^  appraisement,  and  all  other  papers  connected  with,  or  relating 
to  said  writ;  which  your  orator  duly  accepted.  Whereupon,  it  be- 
came the  duty  of  your  orator,  to  proceed  as  the  said  Oarr  should 
have  done ;  that  the  return  day  of  said  writ  has  been  extended  from 
time  to  time,  at  which  it  was  originally  returnable,  until  now,  when 
it  stands  extended  until  the  first  day  of  August  next;  that  the  said 
property,  mentioned  in  the  said  levy  list,  except  the  part  so  sold  as 
aforesaid,  has  been,  and  is  claimed  by  several  other  persons,  and  de- 
nied to  be  the  property  of  said  Barnes  and  Mason,  or  either  of  them : 
some  of  said  claimants  claiming  separate  and  distinct  articles,  and 
some  of  them  claiming  in  opposition  to  each  other.  And  your  orator 
begs  leave  to  state  briefly,  the  nature  of  the  several  claims,  so  that 
your  honors  may  see  the  great  difficulty  in  which  your  orator  is 
placed,  and  the  utter  impossibility  of  deciding  to  whom  the  property 
belongs,  and  thus  avoid  danger  and  loss  to  himself,  without  the  aid 
of  this  honorable  Court.  Your  orator  is  informed,  and  believes,  that 
most  of  the  articles  mentioned  in  said  levy  list,  except  those  sold  as 
aforesaid,  were  formerly  the  property  of  John  Thomson  Mason,  of 
said  county,  who  departed  this  life  intestate,  on  or  about  the  month 
of  December,  1824;  that  letters  of  administration  on  his  personal 
estate  were  granted  to  his  widow, Elizabeth  Mason;  that  she,  as  ad- 
ministratrix, took  possession  of  the  personal  estate  of  said  deceased, 
consisting  of  most  of  the  articles  now  disputed  in  said  levy  list,  to- 
gether with  a  large  amount  of  other  property  of  great  value;  that 
she,  the  said  Elizabeth  Mason,  made  no  distribution  of  the  said  per- 
sonal estate,  at  least,  of  that  portion  contained  in  said  levy  list,  nor 
did  she  make  sale  thereof,  but  charged  herself  with  the  whole 
amount  at  the  appraised  value  thereof,  and  retained  the  same  in 
possession  until  her  death,*  which  occurred  in  the  month  of  May  or 
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jDiie,  1836.  That  Roon  after  her  death,  the  said  Abraham  Barnes 
and  Melchior  B.  Mason,  obtained  letters  of  administration  on  her 
personal  estate,  and  proceeded  to  make  settlement  thereof;  that 
they  distributed  a  part  of  said  negroes  amongst  the  heirs  of  the  said 
Elizabeth,  and  retained  *  the  balance  of  said  personal  estate,  ^  ^py 
charging  themselves  therewith,  in  their  settlements  with  the  -^^  ' 
Orphans'  Coart,  at  the  appraised  valae  thereof,  and  retained  posses- 
sion of  the  said  property,  with  which  they  had  so  charged  them- 
selves. And  your  orator  farther  states,  that  afterwards,  on  the  9th 
January,  1839,  the  said  Abraham  Barnes,  Melchior  B.  Mason,  and  a 
certain  John  Thomson  Mason,  their  brother,  executed  a  certain  deed 
of  tniat  to  John  M.  Gordon  and  William  Schley,  Esq'rs,  for  certain 
purposes  therein  mentioned,  and  conveyed  to  them  a  large  number 
of  negroet)  belonging  to  said  parties  grantors  respectively,  and  which 
deed  also  conveyed  the  negroes  mentioned  in  said  levy  list;  that 
afterwards,  on  the  15th  May,  1839,  the  said  A.  B.,  M.  B.  M.,  and  J. 
T.  M.,  executed  another  deed  of  trust,  for  other  purposes  therein 
particularly  mentioned,  conveying  the  same  negroes,  by  name,  to  the 
said  J.  M.  G.  and  W.  S.,  trustees,  including  the  said  negroes  on  said 
levy  list ;  that  the  said  J.  M.  G.  and  W.  S.,  now  claim  title  to  the 
said  negroes  mentioned  in  said  levy  list,  by  virtue  of  one  or  both  the 
said  deeds  of  trust,  aforesaid,  alleging,  that  the  said  negroes  were 
the  property  of  said  Barnes  and  M.  B.  Mason,  or  one  of  ihem;  and 
the  title  thereto  was  by  said  deeds  of  trust  vested  in  them,  the  said 
trustees,  for  a  purpose  therein  specified,  which,  has  not  yet  been  ac- 
complished or  fulfilled;  and  the  said  J.  M.  G.  and  W.  S.,  have  for- 
bidden your  orator,  at  bis  peril,  to  sell  any  one  of  said  negroes ;  and 
your  orator  further  states,  that  afterwards,  on  the  llth  October,  1839, 
aforesaid,  the  said  A.  B.,  and  M.  B.,  his  wife,  M.  B.  M.,  and  J.  T.  M., 
executed  a  certain  other  deed  of  trust  to  William  Price,  Esq.,  and 
David  G.  Yost,  as  trustees,  conveying  a  large  amount  of  property, 
real,  personal,  and  mixed,  including  all  the  other  negroes  mentioned 
in  said  levy  list,  and  also  many  other  articles  therein,  in  said  list 
enumerated,  to  the  said  Price  and  Yost,  as  trustees,  for  certain  pur- 
poses therein  mentioned.  And  your  orator  states,  that  the  said  W. 
P.  and  D.  G.  Y.,  as  trustees,  claim  a  large  portion  of  the  property 
mentioned  in  said  levy  list,  under  and  by  virtue  of  the  said  deed  of 
trust,  insisting,  that  they  have  the  legal  title  to  the  same,  and  have 
•  forbidden  your  orator  to  sell  any  part  of  said  property  which  ^ 
is  contained  in  said  deed  of  trust;  that  afterwards,  on  the  '■^^ 
12th  November,  1841,  letters  of  administration,  de  bonis  non,  on  the 
personal  estate  of  the  said  J.  T.  M.,  deceased,  were  granted  to  one 
John  Winter,  who  accepted  the  trust ;  and  now,  he,  the  said  John 
Winter,  as  administrator  de  bonis  non^  claims  all  the  property,  or 
nearly  all,  mentioned  in  said  levy  list,  except  the  part  sold  as  afore- 
said, as  the  property  of  the  said  J.  T.  M.,  which  was  not  adminis- 
.tered  by  the  former  administrator,  Elizabeth  Mason,  in  her  life-time. 
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and  iDsists,  that  the  said  Elizabeth,  by  charging  herself  with  the 
said  property,  and  having  made  no  sale  or  distribution,  did  not  vest 
the  title  to  said  property  in  herself,  bat  that  it  remained  in  her 
hands,  as  administratrix,  until  the  time  of  her  death ;  and  therefore, 
the  said  A.  B.  and  M.  B.  M.,  as  her  administrators,  had  no  right  to, 
or  control  over,  the  said  property;  and,  that  the  said  John  Winter, 
as  administrator  de  bonis  non^  is  solely  entitled  to  the  same,  for  the 
purpose  of  sale  or  distribution,  according  to  law;  and  he  claims  the 
same  in  opposition  to  all  others,  and  has  forbidden  your  orator,  at 
his  peril,  to  remove  or  sell  any  part  of  that,  which  originally  be* 
longed  to  his  said  estate.  And  your  orator  farther  states,  that  some 
time  in  the  month  of  November,  1841,  the  letters  of  said  Barnes  and 
Mason,  as  administrators  of  the  said  Elizabeth  Mason,  were  duly  re- 
voked, and  that  on  the  30th  day  of  the  same  month,  letters  of  ad- 
ministration, de  bonis  noUj  upon  said  estate,  were  granted  to  the  said 
John  Winter;  that  a  part,  or  few  of  said  articles  mentioned  in  said 
levy  list,  are  represented  as  having  belonged  to  the  said  Elizabeth, 
in  her  own  right,  and  that  the  mode  of  settlement  adopted  by  her 
said  administrators  was  illegal  and  void,  and  did  not  vest  the  title 
to  such  property  in  them ;  and  insists,  that  he,  as  administrator  de 
bonis  non^  is  entitled  to  the  same,  as  the  unadministered  estate  of  the 
said  Elizabeth  Mason,  deceased;  and  now  claims  the  same,  and  has 
forbidden  your  orator  to  sell  the  articles  thus  claimed,  which  your 
orator  cannot  precisely  enumerate.  And  your  orator  further  states, 
that  the  said  David  Eidenour,  the  legal  plaintiff,  and  Lot  Ensey,  the 
1  Qo  ^"^^^^^°S  partner  of  the  *  said  L.  E.  and  Co.,  insist,  that  the 
'-^^  said  property  is  the  property  of  the  said  Barnes  and  Mason, 
or  one  of  them,  and  require  your  orator  to  sell  it  as  such,  and  by 
virtue  of  the  said  writ  of  fi.  fa.,  and  threaten  your  orator  with  a  suit 
for  damages,  if  he  returns  said  writ,  nulla  bona.  And  your  orator 
further  states,  that  the  former  sheriff,  the  said  John  Garr,  in  his  life- 
time, summoned  a  jury  of  inquest,  who  were  duly  empanelled  and 
sworn,  to  try  and  determine  the  title  to  said  property ;  that  a  trial 
was  had,  wherein  each  of  the  said  several  claimants  were  repre- 
sented by  counsel,  except  the  said  Gordon  and  Schley,  trustees  as 
aforesaid,  and  the  said  jury^reudered  a  verdict,  which  is  herewith 
exhibited;  but  your  orator  is  advised,  that  such  verdict  is,  in  law,  no 
protection  to  him  against  the  said  several  suits  threatened,  and 
which  may  be  brought  by  the  said  parties.  And  your  orator  is  ad- 
vised and  believes,  that  he  cannot,  safely  to  himself,  either  sell  the 
said  property,  or  return  the  said  writ,  nulla  bona^  but  that  the  said 
several  claimants  ought  to  interplead  together,  touching  their  right 
to  said  property,  in  order  that  your  orator  may  know  to  whom  the 
proi>erty  belongs,  and  whether  the  said  A.  B.,  and  M.  B.  M.,  or  either 
of  them,  have  any,  and  what  interest  therein,  which  your  orator'can 
sell  by  virtue  of  said  execution ;  and  that  the  said  several  claimants 
ought,  in  the  meantime,  to  be  restrained  by  the  order  or  injunction 
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of  this  honorable  Court,  from  coinmencing  or  prosecating  any  action 
at  law  against  yoar  orator,  toaching  the  premises ;  and  especially, 
that  the  said  plaintiff,  in  the  said  writ  of  fieri  fcbcitM^  to  wit,  the 
said  D.  B.,  and  the  said  L.  £.  and  Co.,  shonld  be  restrained  from 
aDy  proceedings  to  compel  your  orator  to  return  said  writ  of  fi.  fa. 
In  tender  consideration  whereof,  &c.  Prayer  in  conformity  to  the 
bill. 

The  defendants  answered  this  bill.  A  variety  of  accounts,  and 
the  deeds  of  trust,  &c.,  were  filed  as  proof,  but  the  nature  of  the  de- 
fence made,  and  the  facts  established,  sufficiently  appear  in  the  opin- 
ions of  Washington  Gounty  Court  and  of  this  Court. 

•At  March  Term,  1843,  Washington   County  Court,  [T.  - 
BuoHAKAN,  A.  J.]  delivered  the  following  opinion :  l*v 

The  facts,  as  they  appear  from  the  admissions  in  the  answers,  or 
from  the  exhibits  filed  therewith,  appear  to  be  these. 

John  Thomson  Mason  died  in  1824,  leaving  a  large  personal  estate ; 
his  widow,  Elizabeth  Mason,  administered  on  his  estate,  and  re> 
turned  an  inventory  and  appraisement;  she  afterwards  settled  an 
account,  charging  herself  with  all  the  property  contained  in  the  in- 
Tentory  at  its  appraised  value,  and  of  debts;  and  distributed  the 
•cash  balance  amongst  the  heirs.  There  was  no  sale  or  distribution 
of  the  property,  but  the  widow  retained  the  possession  of  it  until 
her  death,  in  July,  1836. 

After  her  death,  letters  of  administration,  on  her  estate,  were 
granted  to  A.  Barnes  and  M.  B.  Mason,  who,  returned  an  inventory 
and  appraisement  of  her  estate,  which  consisted,  almost,  exclusively 
of  the  same  property  which  she  had  charged  herself  with,  as*  ad- 
ministrator of  her  husband.  The  said  Barnes  and  Mason,  made  no 
sale  or  distribution  of  property,  but  charged  themselves  with  the 
whole  amount,  at  the  appraised  value,  and  after  taking  credit  for  the 
payment  of  debts,  distributed  the  balance  of  value  amongst  the 
heirs ;  and  afterwards,  as  a  mode  of  paying  said  distributive  shares, 
they  distributed  certain  of  the  negroes  to  the  several  heirs,  at  a 
Yalue  fixed  upon  by  appraisers,  approved  by  the  Orphans'  Court,  for 
that  purpose.  The  said  Barnes  and  Mason,  retaining  all  the  other 
property,  and  a  large  number  of  the  negroes ;  and  after  several  deeds 
of  trust,  mortgaging  the  same  for  payment  of  certain  debts. 

The  negroes,  and  other  property  have  been  levied  upon  by  the 
sheriff  as  the  property  of  said  Barnes  and  Mason,  under  an  execu- 
tion against  them,  at  the  suit  of  D.  Bidenour,  use  of  Lot  Ensey  and 
Company. 

It  further  appears,  some  of  the  heirs  were  minors,  and  the  youngest 
did  not  attain  the  age  of  twenty -one  years,  until  before  the  said  levy 
was  made;  and,  that  soon  afterwards,  in  November,  1841,  letters  of 
administration,  d.  b.  n.,  on  the  estate  of  John  Thomson  Mason,  were 
granted  to  John  Winter,  one  of  *  the  defendants,  and  that  ^  .  ^ 
soon  afterwards,  letters  of  ad.  d.  b.  n.,  on  the  estate  of  Eliza-    '  ^  -"^ 
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beth  Mason,  were  granted  to  the  same  person ;  and  he  claims  the 
greater  part  of  the  property,  as  the  anadministered  property  of 
John  T.  Mason,  and  a  small  part  as  the  property  of  Elizabeth 
Mason. 

The  plaintiffs,  in  the  execution,  claim  it  as  the  property  of  Barnes 
and  Mason. 

William  Schley  and  John  M.  Gordon  claim  the  negroes  nnder  the 
deeds  of  trast,  exhibited. 

And  Wm.  Price  and  D.  G.  Yost  claim  many  of  the  negroes  ander 
the  deed  of  trnst  to  them. 

The  question  is,  to  whom  does  the  property  belong  f 

It  is  the  opinion  of  the  Goart,  that  Mrs.  Mason  had  no  right  to 
charge  herself  with  the  personal  estate  of  her  hasband,  Jno.  Thom- 
son Mason,  at  the  appraised  value ;  and,  that  by  so  doing,  she  ac- 
quired no  title  to  the  property;  but,  she  held  the  same  as  adminis- 
tratrix, and,  at  her  death  it  remained  as  the  unadministered  estate 
of  her  husband,  John  T.  Mason ;  and  that  Barnes  and  Mason,  as  her 
administrators,  had  no  right  to  the  same,  and  ought  not  to  have  in- 
cluded it  in  their  inventory ;  after  her  death  no  legal  title  could  be 
claimed,  except  by  an  administrator  de  bonis  non^  on  his  estate ;  and 
it  follows,  that  all  the  distributions  and  settlements  of  the  said  prop- 
erty by  her  administrators  were  wholly  void ;  and  John  Winter,  as 
administrator,  is  now  entitled  to  all  the  articles  embraced  in  the  levy 
which  were  the  property  of  Jno.  Thomson  Mason,  deceased.  But 
Elizabeth  Mason,  appears  to  have  been  possessed  of  a  small  personal 
estate  at  the  time  of  her  death,  which  she  had  in  her  own  right. 
But>  the  acjmiuistratiou,  on  her  estate,  seems  to  have  been  irregular 
and  void  in  the  same  particular ;  they  had  no  right  to  charge  them- 
selves with  the  appraised  value  of  the  property,  and  acquired  no  title 
thereby,  and  therefore,  all  those  articles  in  the  said  levy,  which  be 
longed  to  her,  are  properly  claimed  by  her  administrator  de  bonis  non. 
There  is  some  difficulty  about  the  negro  man  John  Bobinson ;  it  is 
alleged,  that  he  belonged  to  Elizabeth  Mason,  but  was  not  returned 
^  .  in  the  inventory  of  her  estate,  through  error  or  mistake, 
M.^4  •  whilst  the  creditors  allege,  he  belonged  to  Barnes.  It  is  not 
necessary  to  decide  this  question,  because  he  is  included  in  the  deeds 
of  trust  to  Gordon  and  Schley,  the  purposes  of  which  have  not  been 
accomplished ;  and,  also,  in  the  deed  to  Price  and  Tost;  and,  there- 
fore, even  if  he  was  the  property  of  Barnes,  those  grantees  are  now 
owners;  and  the  sheriff  had  no  right  to  levy  upon  him.  There  is, 
also,  some  difficulty  about  the  silver  plate,  which  D.  Bidenour  alleges 
to  have  been  the  property  of  Bichard  Barnes,  and  bequeathed  to 
Abraham  Barnes  by  his  will,  an  extract  of  which  is  exhibited.  John 
Thomson  Mason  was  the  executor  of  that  will,  and  there  is  no  evidence 
deuce  in  the  cause  to  show,  that  he  ever  assented  to  the  bequest,  nor 
that  Abraham  Barnes  ever  claimed  it.  The  Court  is  of  opinion,  that  the 
only  mode  in  which  the  title  to  that  plate  can  be  acquired,  is  through 
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an  administrator  de  bonis  nan^  with  the  will  annexed,  od  the  estate 
of  Bichard  Barnes.  If  these  principles  be  correct,  aud  it  is  believed 
they  are  so,  it  follows,  that  Abraham  Barnes  and  Melchior  B.  Mason, 
had  no  title  to  any  of  the  articles  now  in  dispute  in  this  cause ;  and, 
that  the  sherifif  had  no  right  to  take  the  same,  under  the  execution 
a^inst  them. 

It  is  thereupon,  this  lltb  day  of  April,  1843,  by  the  Court  ad- 
jndged^  ordered,  and  decreed,  that  Thomas  Keller,  release  all  the  prop- 
erty mentioned  in  his  bill  of  interpleader;  and  it  is  further  adjudged 
ordered,  and  decreed,  that  the  defendants  David  Bidenour  and  Lot 
Ensey,  and  their  agents  and  attorneys,  be,  and  they  are  hereby  per- 
petually enjoined,  from  instituting  any  proceeding  against  said 
sheriff,  for  releasing  said  property. 

The  defendants,  D.  K.,  L.  E.,  J.  M.  G.,  W.  S.,  W.  P.,  D.  G.  Y.,and 
J.  W.,  appealed  to  this  Court. 

The  cause  was  argued  before  Abgheb,  Dobset,  Chambebs^ 
Spsnoe,  Stone,  and  Semhes,  JJ. 

W.  Schley  and  Weiselj  for  the  appellants.  Roman  and  McMahony 
for  the  appellees. 

•  Spence,  J.,  delivered  the  opinion  of  this  Court.  All  ob-  *  -q 
jeetions  to  this  bill,  by  the  agreement  of  the  solicitors  engaged,  ^'^^ 
in  the  argument,  having  been  waived,  we  shall  proceed  to  the  con- 
sideration of  the  points  submitted  in  the  argument  for  the  decision 
of  this  Court. 

The  controlling  question  in  this  case  is  presented  by  the  first  pointy 
namely,  the  legality  and  effect  of  the  course  pursued  by  Elizabeth 
Mason,  administratrix  of  John  T.  Mason,  and  that  of  Abraham 
Barnes  and  Melchior  B.  Mason,  administrators  of  Elizabeth  Mason^ 
in  the  settlement  of  the  estates  of  their  respective  intestates,  before 
the  Orphans'  Court  of  Washington  County. 

On  the  part  of  the  appellee,  it  is  insisted,  that  the  distributions 
made  in  the  Orphans'  Court  in  both  of  these  estates,  is  legal  and 
binding,  so  far  as  all  the  distributees  are  concerned ;  aud  on  the 
other  side,  it  is  insisted  by  the  appellants'  solicitors,  that  these  distri- 
butions are  illegal  and  void. 

First,  as  to  the  administration  and  settlement  of  John  T.  Mason's 
estate,  by  his  administratrix,  Elizabeth  Mason. 

This  estate  appears  to  have  been  closed,  final  account  passed,  and 
distribution  made  in  the  Orphans'  Court,  on  the  25th  of  August^ 
1827,  and  each  distributee's  share  thereof  made  out  in  dollars  aud 
cents. 

The  record  discloses  the  fact,  that  Elizabeth  Mason,  the  adminis- 
tratrix, was,  by  the  Orphans'  Court,  appointed  guardian  of  the  dis- 
tributees, who  were  minors  at  the  time.  Her  accounts  passed  by  the 
Orphans'  Court,  as  guardian,  show  that  she  charged  herself,  as  guar- 
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^ian,  with  the  snni  allotted  in  the  distributioa  to  each  one  of  her 
wards,  and  annually  thereafter,  with  the  interest  on  the  sum  thus 
charged.  It  appears,  al^o,  from  the  record,  that  John  Datton,  who, 
after  the  death  of  Mrs.  Mason,  was  appointed  guardian  to  snch  of 
the  children  and  distributees  of  John  T.  Mason,  as  were  then  minors, 
adopted  all  her  acts,  and  received  from  the  estate  of  Mrs.  Mason,  the 
sum  thus  allowed  them  in  the  distribution.  There  is  no  fraud 
allowed  in  the  settlement  and  distribution  of  the  estate  of  J.  T. 
^MM  Mason.  There  is  no  allegation  of  outstanding  unpaid  *  debts 
against  the  administratrix,  qua  administratrix.  Her  final 
account  was  passed,  and  distribution  made  in  the  Orphans'  Court 
on  the  25th  day  of  August,  1825.  Letters  of  administration  de  bonis 
turn  on  the  estate  of  John  T.  Mason,  were  granted  to  John  Winter, 
on  the  12th  day  of  November,  1841. 

This  statement  of  facts  in  the  record  shews  conclusively,  that,  from 
the  settlement  of  her  administration  account,  and  distribution  of  her 

* 

intestate's  estate  in  the  Orphans'  Court,  more  than  sixteen  years 
had  elapsed,  before  the  letters  of  administration,  de  bonis  non^  on 
John  T.  Mason's  estate,  were  granted  to  John  Winter;  and,  after  all 
the  distributees  who  were  of  age,  and  those  who  were  minors  by 
their  guardians,  had  received  their  distributive  shares. 

Letters  of  administration  on  the  estate  of  Mrs.  Mason,  were  granted 
by  the  Orphans'  Court  of  Washington  County,  to  Abraham  Barnes 
and  Melchior  B.  Mason,  shortly  after  her  death,  which  occurred  in 
July,  1836. 

Mrs.  Mason's  administrators,  returned  an  inventory  of  her  personal 
estate,  and  included  all  the  slaves  involved  in  this  controversy,  ex- 
cept John  Robinson,  being  the  slaves  which  were  returned  by  Mrs. 
Mason,  as  administratrix  of  John  T.  Mason;  with  the  exception  of 
those,  born  subsequently  to  the  date  of  her  inventory.  The  adminis- 
trators on  the  estate  of  Mrs.  Mason  paid  off  her  creditors,  and  passed 
a  final  account  in  the  Orphans'  Court ;  that  Court  made  a  distribu- 
tion of  the  estate,  and  appointed  two  persons  to  value  and  distribute 
the  slaves  among  the  legal  representatives  of  Elizabeth  Mason,  de- 
ceased; who  accordingly  did  make  distribution;  and  returned  a 
statement  thereof  to  the  Orphans'  Court.  The  record  does  not  allege 
any  demand  of  any  outstanding,  unpaid  creditor,  of  either  of  the 
intestates,  John  T.  Mason,  or  Elizabeth  Mason,  against  their  admin- 
istrators de  bonis  non,  qua^  administrators.  The  record  discloses  the 
fact,  that  the  distributees  of  John  T.  Mason  and  Elizabeth  Mason, 
{excepting  the  widow  of  J.  T.  Mason,)  are  the  same  persons ;  that 
each  of  those  distributees  have  received  their  portion,  (those  of  full 
age  themselves,  the  minors,  by  their.guardians,)  of  their  estate. 

•  We  are  now  called  upon,  under  this  state  of  facts,  to  say, 
^^^  whether  the  Court  below  decided  correctly,  that  these  distri- 
butions, thus  made,  under  the  sanction  of  the  Orphans'  Court  of 
Washington  County,  are  null  and  void?    We  think  not.    It  might 


BIDENOUR  BT  Ala.  V8.  KBLLEK,— 2  GILL.  1(» 

readily  be  presamed,  from  the  lapse  of  time,  the  receipt  by  all,  and 
disposition  of  the  estate  by  some,  of  the  distributees ;  the  acquies- 
cence of  the  distribntees,  in  the  one  case,  of  more  than  sixteen  years, 
and  in  the  other  more  than  foar  years ;  no  creditor  of  the  intestates 
making  demand  of  payment ;  aud  no  charge  of  frand ;  that  distri- 
bntion  had  been  made,  even  if  it  did  not  appear  from  the  record. 
Vide  AUender^  Adm'r  of  Wyse  vs.  Riaton,  2  0.  dt  J.  86. 

We  are  of  opinion,  from  all  the  facts  which  the  record  in  this  case 
reveals,  that  the  distribution  made  in  the  Orphans'  Court  of  John 
T.  Mason's  estate,  by  his  administrators,  was  so  made  with  the  know- 
ledge, consent,  and  fnll  approbation  of  all  the  parties,  legally  inte- 
rested therein.  The  administratrix  was  the  mother,  the  natnral 
gnardian,  »nd  guardian  in  fact,  of  all  the  distributees.  After  the 
death  of  Mi's.  Mason,  Mr.  Dutton,  who  succeeded  her  in  the  guar- 
dianship of  these,  her  wards,  manifestly  approved  this  distribution 
thus  made,  by  adopting  her  acts  as  gnardian ;  and  receiving  from 
her  administrators  the  sums  apportioned  to  each  of  her  wards. 

Our  conclusion,  drawn  from  these  facts,  is  placed  beyond  a  doubt 
by  the  lapse  of  time  when  this  distribution  was  made,  before  any 
attempt  is  made  to  question  its  integrity.  This  transaction  slept  for 
more  than  sixteen  years,  in  as  profound  silence  as  its  author;  and, 
when  an  effort  is  made,  to  drag  it  up  from  its  long  repose,  it  is  not 
by  any  charge  of  deceit,  or  unfairness,  or  fraud,  but  that  the  letter 
of  the  law  had  not  been  fully  observed,  performed  and  kept. 

Again,  this  effort  is  not  being  now  made  by  the  demand  of  any 
unpaid,  inexorable,  creditor  of  J.  T.  Mason ;  we  hear  of  no  such  de- 
mand. If,  then,  it  be  at  the  instance  of  the  distributees,  through 
the  instrumentality  of  the  administrator  de  bonis  non^  they  come  with 
ill  grace,  too  late,  and  not  in  the  proper  form.  If  the  guardian  had 
acted  unfaithfully,  or  unfairly,  •  in  the  discharge  of  her  trust,  ^  ^  ^ 
their  redress  was  clear  and  ample  at  law,  on  her  bond.  It  is  **^ 
too  late,  after  such  a  train  of  facts  and  circumstances  as  this  record 
developes,  in  which  they  have  participated,  and  to  which,  by  their 
sanction,  they  have  given  validity,  to  call  them  into  question  now. 
The  distributees  have  not  only  received  their  distributive  portion 
of  the  estate  of  J.  T.  Mason,  but  they  have  received  the  whole  of 
the  estate  of  his  administratrix,  their  mother ;  whose  estate  con- 
sisted, almost  entirely,  of  what  she  derived  from  her  intestate,  dead 
husband. 

But,  to  place  this  question  in  a  still  stronger  point  of  view,  let  us 
inquire  what  would  be  the  effect  of  setting  aside  those  proceedings 
in  the  Orphans'  Court  T  There  is  no  offer  on  the  part  of  those  who 
have  received  this  estate,  to  account  for  it ;  and  in  fact  the  record 
shows,  that  some  of  them  have  placed  a  large  part  of  this  estate 
beyond  their  control,  even  if  they  were  willing  to  do  so ;  and,  they, 
who  seek  eqnit}',  must  first  do  equity. 
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There  is  less  donbt,  or  difflcalty,  as  to  the  settlement  and  distriba- 
tion  of  Mrs.  E.  Mason's  estate ;  and  we  think  its  legality  beyond 
question.  Bat,  if  we  did  donbt  the  legality  of  this  distribution  in 
this  estate,  we  do  not  see  how  this  proceeding  could  affect  it. 

That  the  question  in  relation  to  the  plate,  and  horses,  and  carriage, 
could  not  be  affected  by  the  distribution  of  the  estates  of  Mr.  and 
Mrs.  Mason,  we  think  too  clear  to  require  an  argument.  These  arti- 
cles not  having  belonged  to  either  of  these  intestates'  estates,  at  the 
time  of  their  death,  from  any  thing  which  appears  on  the  record. 

The  plate,  was  a  legacy,  by  the  will  of  Bichard  Barnes  to  J.  T. 
Mason,  for  his  life ;  after  which,  it  was  bequeathed  to  A.  Barnes. 
Vide  '2  G.db  J.  86. 

Mrs.  Mason  appears  to  have  acquired  the  slave,  John  Bobinson, 
after  the  death  of  her  husband ;  and  he  can,  by  no  possibility  be 
subject  to  the  execution  in  the  hands  of  the  sheriff,  in  this  case.  As 
John  Bobinson  must  necessarily  be  the  property  of  the  grantees,  in 
I A "y  *^®  deeds  from  Abraham  •  Barnes  and  others  to  Gordon  and 
*^*  Schley,  and  the  deed  to  Price  and  others;  or,  otherwise,  the 
property  of  the  administrator,  de  bonis  norij  of  Elizabeth  Mason. 
But,  it  is  the  opinion  of  this  Court,  that  the  property  passed  by  the 
deeds,  from  Abraham  Barnes  and  others,  to  the  grantees  therein 
named. 

The  injunction,  issued  in  the.  case,  must,  therefore,  be  dissolved, 
as  to  the  said  plate,  carriage  and  horses;  and,  as  to  all  the  other 
property  levied  upon,  by  said  Keller,  except  the  negroes  or  slaves ; 
and  must  be  made  perpetual,  as  to  all  the  negroes  or  slaves  levied 
upon  by  him.  Decree  reversed  in  part. 


Jonathan  Peout  et  al.  vs.  Z.  Berry  and  Wife. — December,  1844. 

The  Legislature  have  do  power  in  any  given  determination  of  the  Court  of 
Appeals,  to  declare  what  would  be  the  rights  of  the  parties.  That  is  a 
judicial  power  which  the  Legislature  does  not  possess,  (a) 

Where  the  Court  of  Chancery,  in  1838,  directed  certain  parties  to  a  cause, 
to  pay  their  proportion  of  certain  annuities,  and  the  persons  supposed 
to  be  aggrieved  had  lost  their  right  of  appeal  by  lapse  of  time,  and  in 
1843  obtained  an  Act,  by  which  this  Court  was  authorized  and  required 
to  take  cognizance  of,  and  hear  and  determine  the  said  cause  '4n  manner 
and  to  every  effect  as  if  such  transcript  had  been  in  due  time  trans- 
mitted." Held^  that  this  Court  was  bound  to  presume,  that  in  compli- 
ance with  the  order  of  1838,  the  appellees^  proportion  of  the  annuity 
had  been  paid,  and  this  Court  could  not  determine  the  case  in  manner, 
and  to  every  effect,  as  if  the  appeal  had  been  taken  in  due  time. 

A  legislative  Act  authorizing  an  appeal  must  either  be  capable  of  being  com- 
plied with  by  the  Court,  and  the  terms  of  the  grant  followed,  or  the  Act 
must  be  unconstitutional,  (b) 

(a)  See  Crane  vs.  Megvnnis^  1  G.  &  J.  258. 
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The  Legislature  may  pass  laws  conferring  on  this  Ck)urt  the  right  to  hear 
appeals  in  special  cases,  after  the  time  allowed  by  the  general  law  had 
passed  by;  but  such  a  law,  to  have  efficacy,  must  leave  this  Court  un- 
trammelled, as  to  the  mode  or  manner  of  administering  justice,  (b) 

Appeal  from  the  Court  of  Chancery.  (See  this  case  reported  in 
12  O.  &  J.  285.    December,  1841.) 

*  At  this  Court,  the  appellees  moved  to  dismiss  the  appeal,  -g  ^  q 
which  has  been  brought  up  under  the  Act  of  1843,  chap.  343,  **" 
viz: 

^*Ad  Act  for  the  relief  of  Jonathan  Front  and  others. 

Whereas,  Jonathan  Prout,  and  Ann,  his  wife,  Thomas  T.  Gantt, 
Benjamin  S.  Gantt  and  Levi  Gantt,  have  represented  to  the  General 
Assembly,  that  they  heretofore  entered  an  appeal  to  the  Court  of 
Appeals,  against  Zachariah  Berry,  Jr.,  and  wife,  in  a  case  in  Chan- 
eery  between  Sarah  S.  Garrett,  William  O.  Sprigg  and  others,  com- 
plainants, and  Christopher  L.  Gantt  and  Benjamin  L.  Gantt  and 
others,  defendants,  and  that  the  transcript  of  the  proceedings  was 
not  transmitted  to  the  Court  of  Appeals,  by  the  late  Register  in 
Chancery,  within  tbe  time  limited  by  law,  by  reason  whereof  the 
said  cause  was  excluded  from  a  bearing  before  the  said  Court: — 
Therefore, 

Be  it  enacted  by  the  General  Assembly  of  Maryland,  That  the 
Begister  of  the  Court  of  Chancery  be,  and  he  is  hereby  authorized 
and  directed,  to  make  out  and  transmit  to  the  Court  of  Appeals  a 
transcript  of  the  proceedings  in  the  said  cause,  and  the  said  Court 
are  hereby  authorized  and  required  to  take  cognizance  of  and  hear 
and  determine  the  cause,  in  manner,  and  to  every  effect,  }is  if  such 
transcript  had  been  in  due  time  transmitted  on  the  said  appeal  to 
the  Court  of  Appeals,  according  to  the  Acts  of  Assembly,  in  such 
cases  made  and  provided ;  provided,  said  transcript  be  transmitted 
within  sixty  days  from  the  day  of  the  passage  of  this  Act,  and  the 
said  cause  shall  stand  for  hearing  at  the  June  Term,^  eighteen  hun- 
dred and  forty-four,  of  said  Court  of  Appeals." 

The  motion  was  argued  before  Abcheb,  Dorset,  Chambers, 
Spence,  Stone,  and  Semmes,  JJ. 
FraU  and  AlexandeVj  for  the  motion.     Tuck  and  Eandall^  contra. 

Archer,  J.,  delivered  the  opinion  of  this  Court.    It  appears  by 
the  recital  to  the  Act  of  Assembly  of  1842,  ch.  168,  that  this  case 
was  originally  dismissed  by  this  Court,  because  *  the  late    ^ 
Begister  in  Chancery  had  omitted  to  transmit  a  transcript  of  -^^^ 
the  proceedings  to  this  Court,  within  the  time  prescribed  by  law,  and 

(h)  Cited  in  Johnson  vs.  Brannaman^  10  Md.  495;  State  vs.  Railioay  Co.  18 
Md.  210;  Dorsey  ts.  Dorsey,  87  Md.  76. 
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without  any  neglect  on  the  part  of  the  appellants.  By  that  law,  the 
case  was  directed  to  be  reinstated,  and  broaght  up  by  regular  con- 
tinaances,  and  to  be  heard  at  Jnne  Term,  1843. 

The  case  was  again  dismissed  by  this  Conrt,  because  it  was  of 
opinion,  that  the  Legislature  possessed  no  power  in  any  given  deter- 
mination of  the  Court  of  Appeals,  to  declare  what  would  be  the 
rights  of  the  parties;  for  however  consistent  with  justice  and  equity 
such  a  declaration  may  have  been,  the  Legislature  could  exercise  no 
judicial  power. 

The  case  is  brought  up  again,  under  the  Act  of  1843,  ch.  343,  and 
a  motion  has,  again,  been  made  to  dismiss  the  appeal.  The  ground 
of  the  application  is,  that  the  Court  ^^  are  authorized  and  required  ta 
take  cognizance  of,  and  to  hear  and  determine  the  cause  in  manner, 
and  to  every  effect,  as  if  such  transcript  had  been  in  due  time  trans- 
mitted on  the  said  appeal,  to  the  Court  of  Appeals,  according  to  the 
Acts  of  Assembly,  in  such  cases  made  and  provided ;''  and,  it  is  in- 
sisted, that  this  mandate  of  the  law  cannot  be  obeyed  by  this  Court, 
without  the  most  flagrant  injustice.  That  the  result  of  a  hearing 
and  decision  of  this  case,  to  every  effect  as  if  the  record  had  been 
transmitted  in  time  might,  and  we  are  bound  to  suppose  would,  have 
the  eff'ect  of  divesting  vested  rights. 

The  order  of  the  Chancellor  directs  the  devisees,  among  others,, 
the  appellees,  to  pay  their  proportion  of  certain  annuities  left  by  the 
testator,  Levi  L.  Gantt.  This  order  was  passed  by  the  Chancellor, 
on  the  3rd  of  iN^ovember,  1838.  The  Court  are  bound  to  presume, 
that  in  compliance  with  this  order  the  appellees'  proportion  of  such 
annuities  has  been  regularly  paid.  What  then  would  be  the  effect 
of  a  reversal  of  the  Chancellor's  decree,  in  pursuance  of  the  terms  of 
the  Act  T  This  Court  are  to  determine  the  case,  in  manner,  and  to 
every  efi'ect,  as  if  the  appeal  had  been  taken  within  the  time  pre- 
scribed by  law.    ' 

*  If  it  be  the  duty  of  the  Court  under  this  Act,  and  we  think 
150  jij  ^ould  be  if  the  Act  is  to  govern,  to  determine  this  case  to 
every  effect  as  if  the  appeal  had  been  in  due  time,  we  could  in  no 
manner  notice  any  payments  made  by  the  appellees  in  pursuance  of 
the  Chancellor's  order,  and  the  api>ellees  must  sustain  a  loss  co- 
extensive with  payments  by  them  made.  A  law,  attended  with  such 
consequences,  could  not  be  constitutionally  passed  by  the  Legisla- 
ture. 

Whatever  might  be  said,  were  the  question  a  new  one  as  to  the 
power  on  the  part  of  the  Legislature  to  confer  on  this  Court  the 
right  to  hear  appeals  in  si)ecial  cases,  after  the  time  allowed  by  the 
general  law  for  an  appeal  had  passed  by,  it  is  now  too  late  to  question 
it.  But  such  a  law,  to  have  eflBcacy,  must  leave  us  untrammelled  as 
to  the  mode  or  manner  of  administering  justice. 

A  special  law  has  been  referred  to,  with  similar  phraseology  with 
the  one  now  under  consideration,  under  which   this  Court  acted. 
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There  was  not,  howerer,  tbere,  as  here,  any  thing  in  the*  chnracter 
of  the  proceedings,  which  either  indicated,  that  by  entertaining  the 
appeal  the  rights  of  any  woald  be  injuriously  affected  ;  nor,  in  fact, 
were  such  rights  in  any  manner  thereby  affected. 

Appeal  dismissed. 


Frederick  Btee  vs.  S.  Etnybe  and  0.  H.  S.  Besoeb.— Decem- 
ber, 1844. 

There  is  no  precise  form  of  return  prescribed  by  law,  for  returns  of  levies 
made  by  constables  to  writs  of  fieri  fcuHas.  The  term  levied  in  such 
returns  imports  a  seizure,  by  common  usage. 

Seizure  under  an  execution  is  a  matter  in  pais^  which  may  be  proved  by 
parol  evidence,  [a) 

It  is  not  the  constable  ^s  return  which  gives  title  to  a  purchaser  under  &  fieri 
facias,  but  the  seizure  and  sale  under  the  writ.  The  return  is  evidence, 
but  not  the  only  admissible  proof  of  those  facts. 

A  statement  of  the  seizure  and  sale  in  the  receipt  for  the  purchase  money 
given  to  the  vendee,  would  be  as  effectual  to  transfer  the  title  to  the 
*  personal  property  described  in  it,  as  the  most  formal  return,  ■  ^  ■ 
endorsed  on,  or  attached  to  the  writ.  m.Om. 

The  seizure,  sale,. and  payment  of  the  purchase  money,  may  also  be  estab- 
lished by  oral  testimony,  aud  be  equally  valid  for  the  purchaser  as  a 
return. 

The  Act  of  1729,  ch.  8,  sec.  5,  requires  that  a  deed  for  personal  property, 
when  the  grantor  remains  in  possession,  shall  be  acknowledged  before 
one  justice  of  the  county,  where  the  grantor  resides.  Where  the  ac- 
knowledgment omitted  to  state  the  official  character  of  the  officer  before 
whom  it  was  made,  it  may  be  proved  by  the  admissions  of  the  parties,  (b) 

That  Act  prescribes  no  form  of  acknowledgment;  it  does  not  require  the 
authority  of  the  justice  to  take  it,  to  appear  on  the  face  of  his  certificate, 
nor  is  it  necessary  to  state  that  the  justice  was  a  resident  of  the  county 
where  he  acted,  (b) 

Where  the  justice,  taking  the  acknowledgment  of  a  deed  under  the  Act  of 
1729,  ch.  8,  sec.  5,  does  not  reside  in  the  county  where  it  was  taken,  the 
instrument  is  as  inoperative,  as  if  the  person  taking  the  acknowledgment 
were  not  a  justice,  (c) 

If  an  acknowledgment  contrary  to  the  fact,  state  the  residence  of  the  party 
to  be  in  a  different  county  from  that  of  the  justice,  the  error  may  be 
proved,  and  the  instrument  established  under  the  Act  of  1729.  (d) 

[a)  Cited  in  Gaither  vs.  Martin,  3  Md.  154,  where  it  was  held  that  if  the 
sheriff  in  making  a  levy  takes  a  list  of  the  property  and  makes  no  return 
on  the  writ,  and  in  a  subsequent  proceeding  to  which  he  is  a  party  he  offers 
proof  of  the  levy  having  been  made,  he  must  either  produce  the  list  or  es- 
tablish its  loss  so  as  to  let  in  secondary  proof. 

(b)  See  Bryden  vs.  Taylor,  2  H.  &  J.  840;  ConneUyvs.  Boime,  6  H.  &  J.  117, 
note;  Webster  vs.  Hall,  2  H.  &  McH.  14,  note, 

(c)  Approved  in  Ghrove  vs.  Todd,  41  Md.  640. 

id)  See  Hall  vs.  Oittings,  1  H.  &  J.  12;  Davis  vs.  HamUin,  51  Md.  589. 

8  2  a. 
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A  false  statement  in  the  certificate  of  the  justice  may  be  disproved,  and  an 
instrument  thus  invalidated. 

The  case  of  ConneUy  vs.  Bowie^  6  H.  &  J.  141,  cited  and  explained. 

Under  the  Act  of  1729,  ch.  8,  sec.  5,  the  recording  of  a  biU  of  sale  of  per- 
sonal property  within  twenty  days,  in  the  records  of  the  same  county  is 
as  necessary  to  its  validity,  as  is,  its  acknowledgment. 

Where  the  bill  of  exceptions  contain  no  evidence  of  such  recording,  the 
usual  certificate  thereof  by  the  county  clerk  not  appearing  by  the  record 
to  have  been  indorsed  on  the  bill  of  sale,  it  is  not  admissible  in  evidence 
in  an  action  at  law  between  the  creditors  of  the  grantor,  and  a  defend- 
ant claiming  to  rely  on  the  grantor ^s  title,  (e) 

The  statement  ^'at  the  request  of  Z.''  (the  grantor)  ^'the  following  bill  of 
sale  was  recorded^'  preceding  a  bill  of  sale  in  a  bill  of  exceptions,  where 
the  admissibility  of  the  deed  as  evidence  was  objected  to,  not  signed  by 
any  person,  is  no  proof  of  the  recording  of  such  instrument. 

M.  and  L.  rented  a  farm  from  Z.  and  agreed  to  give  him  one-half  of  all  the 
grain  raised  on  it  as  a  rent  for  the  same,  and  on  the  8th  May,  1841,  they 
executed  a  bill  of  sale  to  him  for  a  variety  of  chattels,  and  also  for  all 
their  ^ ^portion  of  grain  now  growing  on  his,  the  said  Z^s  farm,  and  all 
that  should  be  sown  or  planted,  each  succeeding  year.''  This  instru- 
ment was  not  proved  to  have  been  recorded  under  the  Act  of  1729;  and 
contained  a  warranty  of  title  by  the  grantors,  and  a  declaration  of  a 
delivery  of  part  of  the  goods,  &c.  for  the  whole.  In  the  fall  of  1841, 
M.  and  L.  sowed  a  crop  of  wheat;  and  on  the  23d  February,  1842,  agreed 
with  Z.  that  he  should  offer  the  grain  in  the  ground  for  sale  for  his  own 

-m  mn   ^B®'  ^^^  credit  them  *  with  its  proceeds.     No  sale  having  in  fact 

kO^C  been  made,  E.  and  B.  judgment  creditors  of  M.  and  L.  who  were 
still  in  the  occupancy  of  the  land,  on  the  26th  February,  1842,  levied  a 
fieri  facias  on  the  growing  grain  as  the  property  of  M.  and  L. ;  and  sold 
the  same  on  the  9th  March,  under  the  writ.  The  purchaser  agreed  with 
E.  and  B.  that  his  liability  should  depend  on  the  question  whether  the 
crop  belonged,  of  right,  to  M.  and  L.  It  appeared  B.  had  a  knowledge 
of  the  bill  of  sale  of  May,  1841,  but  not  until  after  the  grantors  thereof 
became  indebted  to  E.  and  B.  though  before  they  issued  their  writ  of  Ji, 
fa.  In  an  action  by  E.  and  B.  against  the  purchaser  of  the  grain,  to 
recover  the  price  thereof,  the  County  Court  refused  to  instruct  the  jury 
upon  the  prayer  of  the  defendant,  that  the  bill  of  sale  though  invalid  as 
a  grant,  yet,  as  a  covenant  between  the  parties,  was  effectual,  and 
would  entitle  Z.  to  hold  the  grain,  if  the  jury  should  believe  that  he 
had  paid  the  consideration  mentioned  therein,  and  the  plaintiffs  had 
notice  of  its  existence  anterior  to  issuing  their  writs,  and  Z.  had  per- 
mission before  their  issue  to  sell  the  grain  for  his  own  use.  Upon  appeal 
by  the  defendant,  the  exception  to  such  refusal  was  abandoned. 

Where  permission  was  given  by  a  tenant  to  his  landlord  to  sell  grain  grow- 
ing in  the  ground,  for  his  own  use,  on  the  premises,  and  in  view  of  the 
grain,  and  the  landlord  proceeded  to  advertise  such  grain  for  sale, 
whether  such  facts  amounted  to  a  delivery  of  the  grain,  is  a  question 
dependent  upon  the  intention  of  the  parties,  to  be  passed  on  by  the  jury. 


(e)  Cited  in  OiU  vs.  Griffith,  2  Md.  Ch.  287,  when  it  is  said  that  the  qualifi- 
cation of  this  doctrine  is  that  when  actual  notice  can  be  traced  to  subsequent 
creditors  and  purchasers,  the  object  of  the  statute  is  attained  and  a  literal 
compliance  with  it  need  not  be  insisted  on.  See  Alexander  vs.  Ohiselin^  5- 
Gill,  188;  J^ei^vs.  Eahleman,  52  Md.  588. 
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When,  before  a  Court  can  grant  a  prayer  it  must  assume  the  non-existence 
of  all  the  testimony  not  enumerated  in  it,  and  thus  exclude  material 
evidence  from  the  consideration  of  the  jury,  or  assume  facts  of  which 
no  proof  had  been  offered,  to  grant  it  would  be  to  transcend  its  juris- 
diction, and  exert  a  power  which  belonged  exclusively  to  the  jury,  or 
which  could  not  be  exercised  in  the  particular  case,  either  by  the  Court, 
or  jury.  (/) 

Appeal  from  Wiishington  County  Coart.  This  was  an  action  of 
asaampsit,  commeDced  on  the  12th  October,  1842,  by  the  appellees, 
partners,  trading  under  the  firm  of  Etnyre  and  Besore,  against  the 
appellant.  The  plaintiffs  declared  that  the  defendant,  being  in- 
debted to  them,  in  the  sum  of,  &c.,  for  a  certain  crop  of  wheat,  in 
the  groand,  of  the  plaintiffs  before  that  time  bargained  and  sold, 
by  the  plaintiff  to  the  defendants;  for  matters  properly  chargeable 
in  account ;  and  for  an  account  stated  between  the  parties. 

The  account  filed  witb  the  declaration,  was  as  follows : 

"  Frederick  Byer  bought  of  Etnyre  and  Besore, — 1842,  March  9. 
To  55  acres  of  wheat,  in  the  ground,  at  constable's  sale,  a  $4.40 
$242.— Interest  from  9th  March,  1842." 

*  The  defendants  pleaded  non  assumpsit,  on  which  issue  was  •,  »  q 
joined.  *** 

1st  Exception. — At  the  trial  of  this  cause,  it  was  admitted,  that 
the  sam  of  money  for  which  the  snit  is  brought,  was  for  the  par- 
chase,  at  constable's  sale,  of  certain  grain,  which  was  raised  by  James 
P.  May  hue  and  George  Lowman,  on  a  farm  which  they  had  rented, 
and  held  as  tenants  of  Frederick  Ziegler.  That  by  the  terms  of  the 
said  writing,  the  said  Mayhue  and  Lowman,  were  to  give  one-half  of 
all  the  grain  raised  on  the  farm,  as  rent  for  the  same.  That  the  sum 
of  money,  for  which  this  snit  is  brought,  was  for  the  purchase  money 
of  the  tenants'  share  of  the  crop,  sown  in  the  fall  of  1841,  and  reaped 
in  the  summer  of  1842,  and  that  at  the  time  of  the  said  purchase, 
by  the  defendant,  it  was  understood  and  agreed  between  the  plain- 
tiffs and  the  defendant,  that  the  liability  of  the  defendant  for  the 
said  purchase  money,  should  depend  upon  the  question,  whether  the 
said  tenants'  share  of  the  said  ci*op  belonged,  of'  right,  to  the  said 
Mayhae  and  Lowman,  at  the  time  of  the  said  sale,  so  far  as  the 
rights  of  the  plaintiffs,  as  creditors  of  said  Mayhue  and  Lowman,  as 
hereinafter  set  forth,  were  to  attach  or  not  on  the  same,  or  to  the 
said  Frederick  Ziegler. 

The  plaintiffs  then,  to  support  the  issue  on  their  part  joined,  offered 
in  evidence  to  the  jury  the  following  judgments,  viz : 

Etnyre  and  Besore  vs.  George  Lowman,  22d  February,  1842. 

Same  vs.  J.  P.  Mayhue  and  George  Lowman,  25th  February,  1842. 

Same  against  same,  25th  February,  1842. 

(/)  Cited  in  Qrawfurd  vb.  BeaU,  21  Md.  235. 
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ADd  a  ^. /a.  issue,  25th  February,  1842,  on  the  jiidgmeDt  against 
George  Lowman,  endorsed : 

"  Levied  on  the  interest  of  fifty-six  acres  of  grain,  in  the  gronnd, 
,  as  the  property  of  J.  P.  M.  and  G.  L.,  to*  satisfy  the  within  claim ; 
also,  one  stack  of  hay.    A.  G.  Snyder,  constable.    February  26th, 
1842.     Settled  in  full  by  sale,  March  9th,  1842." 

•  Writs  of  fi.  fa.  were  issued  and  similarly  returned  on  the 
*^^  two  other  judgments.  And  then  proved,  by  Abraham  G. 
Snyder,  the  constable,  that  in  virtue  of  said  ^./a«.,  which  were  placed 
in  his  hands  by  the  plaintiffs,  he  seized  the  grain  growing  on  the 
said  farm,  so  rented,  to  which  said  Mayhue  and  Lowmau  were  enti- 
tled under  their  said  lease  from  Ziegler,  as  aforesaid,  and  sold  the 
same  to  the  defendant,  who  became  the  purchaser,  under  the  under- 
standing and  agreement  aforesaid;  and  which  said  ^. /o^.  were  deliv- 
ered to  the  officer  to  whom  directed,  on  the  evening  of  the  day  on 
which  they  were  issued  and  bear  date,  a  little  before  sundown.  To 
the  admissibility  of  which  said  writs  and  endorsements  the  defend- 
ant, by  his  counsel,  objected,  for  the  following  reasons : 

1.  That  the  endorsements  on  the  said  writs  do  not  sufficiently  show 
a  levy  upon,  or  seizure  of  the  grain  in  question. 

2.  That  the  said  endorsements  do  not  sufficiently  show  a  sale  of 
the  said  grain,  and  that  they  do  not  show  the  return  of  the  officer, 
of  what  was  done  under  the  said  writs.  But  the  Court  [Buchanan, 
A.  J.,1  overruled  the  said  objections,  and  permitted  the  evidence  to 
go  to  the  jury.  To  which  opinion  of  the  Court,  overruling  the  said 
objections,  the  defendant  excepted. 

2d  Exception. — The  defendant,  then,  after  the  admissions  and  tes- 
timony detailed  in  the  first  bill  of  exceptions,  and  which  he  prays 
may  be  taken  and  considered  in  this,  his  second  bill  of  exceptions, 
to  support  the  issue  on  his  part  joined,  offered  in  evidence  the  fol- 
lowing instrument  of  writing : 

"At  the  request  of  Frederick  Ziegler,  the  following  bill  of  sale 
was  recorded,  May  24th,  1841. 

Enow  all  men  by  these  presents,  that  we,  James  P.  Mayhue  and 
George  Lowman,  of  Washington  County,  in  tlie  State  of  Maryland, 
for  and  in  consideration  of  the  sum  of  fourteen  hundred  and  thirty- 
seven  dollars  and  fifty  cents,  current  money,  to  us  in  hand  paid  by 
Frederick  Ziegler  of  Washington  County,  in  the  said  State,  at  and 
before  the  sealing  and  delivering  of  these  presents,  the  receipt  where- 
of, we,  the  said  J.  P.  M.  and  G.  L.,  do  hereby  acknowledge,  have 
granted,  •  bargained  and  sold,  and  by  these  presents  do  grant, 
J  SS  &c.,  unto  the  said  F.  Z.,  his,&c.,  all  the  goods,  household  stuff, 
implements  and  furniture,  particularly  mentioned,  expressed  and 
contained  in  the  schedule,  hereinafter  particularly  mentioned,  that  is 
to  say :  one  gray  horse,  &c.,  and  also,  all  our  portion  of  grain  now 
growing  on  his,  the  said  Z's  farm ;  also,  all  that  shall  be  sowed  or 
planted  each  succeeding  year.    To  have  and  to  hold,  all  and  singular, 
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the  said,  &c.,  the  premises  above  bargained  and  sold,  or  mentioned 
and  intended  so  to  be,  to  the  said  F.  Z.,  his,  &c.  And  we,  the  said 
J.  P.  M.  and  G.  L.,  for  ourselves,  &c.,  all  and  singular,  the  said  goods, 
&c.,  unto  the  said  F.  Z.,  his,  &c.,  against  us,  the  said  J.  P.  M.,  G. 
L.,  our,  &c.,  and  against  all  and  every  other  person  or  persons,  what- 
soever, shall  and  will  warrant  and  forever  defend  by  these  presents 
of  all  and  singular,  which  said  goods,  &c.,  we,  the  said  J.  P.  M.  and 
G.  L.,  have  put  the  said  F.  Z.,  in  full  possession,  by  delivering  to  him 
the  said  F.  Z.,  one  table  spoon,  at  the  sealing  and  delivering  of  these 
presents,  in  the  name  of  the  whole  premises,  hereby  bargained  and 
sold,  or  mentioned  and  intended  to  be  so,  unto  him,  the  said  F.  Z.,- 
as  aforesaid.  In  witness  whereof,  we  have  hereunto  set  our  hands 
and  affixed  our  seals,  the  8th  day  of  May,  1841. 

James  P.  Mayhue,  [Seal.; 
GEOBaE  LowMAN,  [Seal.^ 

State  of  Maryland,  Washington  County,  to  wit :  on  this  8th  day 
of  May,  1841,  personally  appears  James  P.  Mayhue  and  George  Low- 
man,  and  acknowledge  the  aforegoing  instrument  of  writing  to  be 
their  act  and  deed,  according  to  the  Act  of  Assembly  in  such  case 
made  and  provided.    Acknowledged  before  Wm.  Webb." 

And  also  offered  to  prove,  from  the  records  of  Washington  County, 
that  Wm.  Webb,  before  whom  said  instrument  of  writing  was 
acknowledged,  was,  at  the  time  thereof,  a  justice  of  the  peace  of  the 
State  of  Maryland,  in  and  for  said  county,  duly  commissioned  and 
qualified,  (but  this  being  admitted  by  the  plaintiffs,  the  proof  thereof 
as  offered  was  waived,)  to  the  reading  of  which  instrument  of  writ- 
ing to  the  jury,  the  *  plaintiffs  objected,  upon  the  ground  that  - 
the  said  William  Webb  does  not  upon  the  face  of  the  said  ^^^ 
acknowledgment,  make  any  mention  of  his  official  character,  or  state 
himself  to  be  a  justice  of  the  peace;  which  objection  the  Court,  [T. 
Buchanan,  A.  J.,]  sustained,  upon  the  ground  aforesaid,  and  refused 
to  permit  the  said  instrument  of  writing  to  be  read  to  the  jury ;  to 
which  opinion  and  refusal  of  the  Court,  the  defendant  excepted. 

3d  Exception. — The  defendant  then,  in  addition  to  tbe  facts  men- 
tioned in  the  first  and  second  bill  of  exceptions,  which  he  prays  may 
be  considered  as  incorporated  in  this,  his  third  bill  of  exceptions; 
offered  in  evidence  to  the  jury  by  James  P.  Mayhue,  one  of  the  per- 
sons who  had  rented  the  farm  from  the  said  F.  Z.,  as  aforesaid,  and 
also  one  of  the  defendants  in  the  said  writs  of  fieri  facias^  that  on  or 
about  the  23d  of  February,  1842,  it  was  agreed  between  himself  and 
the  said  F.  Z.,  that  the  said  Z.  should  ofi'er  the  grain  in  the  ground, 
the  proceeds  of  which  is  the  subject-matter  of  this  suit,  together 
with  the  other  personal  property,  in  said  instrument  of  writing  men- 
tioned for  sale,  for  his  own  use;  and  that  the  proceeds  of  the  said 
sale  shonld  be  applied  to  the  payment  of  the  debt  due  the  said  Zieg- 
ler,  and  for  the  securitv  of  which  the  said  bill  of  sale  was  executed. 
The  debt  so  due  to  the  said  Ziegler,  was  then  about  eleven  hundred 
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dollars.  That  at  the  time  of  its  being  so  agreed,  that  the  said  Z. 
should  sell  the  grain  and  personal  property,  it  was  also  understood, 
that  if  the  said  grain  did  not  bring  a  fair  price,  of  which  said  M.  and 
L.  were  to  be  the  judges  and  determine,  that  then  the  said  Z.  should 
proceed  to  cut  the  said  grain ;  and  after  paying  himself  out  of  the 
said  grain  for  the  cutting  and  securing  the  same,  he  should  give  the 
said  M.  and  L.  credit  for  the  residue  on  the  said  debt.  That  the  said 
M.  made  the  arrangement  with  the  said  Z.,  to  save  trouble.  That 
considering  the  said  instrument  good  and  valid,  as  vesting  a  title  in 
the  said  Z.  to  the  said  grain,  he  agreed  to  let  him  sell  the  said  grain 
in  his  own  name,  as  it  would  be  better  and  save  the  trouble  of  sell- 
1  fi^  ^^^  ^^  themselves,  and  then  assigning  the  notes  to  the  *  said 
*^  •  Z.  That  the  said  Z.,  the  next  day  after  said  agreement,  or 
perhaps  the  day  following  that,  did  advertise  the  said  grain  and  per- 
sonal property  for  sale.  That  the  printed  hand  bill,  here  shown  by 
the  witness,  is  one  of  the  advertisements  printed,  and  put  up  at  public 
places  in  the  neighborhood,  in  relation  to  the  said  sale.  The  said 
advertisement  here  follows,  to  wit:  &c. 

The  said  M.  further  proved,  that  he  was  in  possession  of  said  farm 
on  which  said  grain  was  then  growing,  under  the  said  lease  from  said 
Z.,  at  the  time  he  made  said  arrangement  for  said  Z.  to  sell  said  grain 
as  aforesaid,  and  continued  in  possession  of  the  same  up  to  the  1st 
of  April,  1842.  when  his  lease  expired.  The  said  Z.  was  occupying  a 
house  on  said  farm  at  the  time,  and  which  he  had  occupied  from  the 
commencement  of  said  lease.  The  defendant  further  proved  by  the 
said  J.  P.  M.,  that  before  the  said  F.  Z.  offered  the  said  grain  and 
personal  property  for  sale,  as  aforesaid,  in  a  conversation  which  he 
had  with  the  said  Charles  H.  S.  Besore,  one  of  the  plaintiffs,  the  said 
Besore  mentioned  that  he  had  a  knowledge  of  the  said  bill  of  sale  or 
instrument  of  writing,  so  executed  by  the  said  M.  and  L.,  to  the  said 
F.  Z.  But  that  he  had  no  such  knowledge,  until  after  the  indebted- 
ness of  said  Mayhue  and  Lowman  to  said  Besore  had  taken  place, 
though  before  he  issued  the  said  fi,  fas.  That  the  said  Ziegler  in 
pursuance  of  said  notice  by  hand  bill,  sold  said  persohal  property, 
except  said  grain ;  that  the  sale  thereof  amounted  to  four  hundred 
dollars  and  upwards. 

The  defendant  thereupon  prayed  the  Court  to  direct  the  jury,  that 
the  said  instrument  of  writing  though  it  may  not  be  valid  as  a  grant, 
yet  that  as  a  covenant  between  the  parties,  it  is  good  and  effectual, 
and  will  entitle  the  said  Frederick  Zeigler  to  hold  said  grain  under 
such  contract,  if  the  jury  believe  from  the  evidence,  that  the  said 
Zeigler  had  paid  the  consideration  mentioned  in  the  said  contract, 
and  especially',  if  the  plaintiffs  had  notice  of  the  existence  of  such 
contract,  anterior  to  the  issuing  of  their  said  writs  of  fieri  facias^  &c. 
I  Kfi  ^!^^^  ^^^  ®^^^  Ziegler  had  permission,  before  the  issuing  of 
*^^   said  •  writs  from  the  said  Mayhue  and  Lowman,  to  sell  the 
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^ame  for  his  own  ase ;  which  opiuion  and  direction  the  Court  refused 
to  give.    To  which  rei'usal  of  the  Oourt^  the  defendant  excepted. 

4th  Exception. — The  defendant,  npon  the  same  facts  stated  in  the 
former  bills  of  exceptions,  prayed  the  Ooart  to  direct  the  jury,  if  they 
believe  from  the  evidence  that  the  said  Frederick  Ziegler  had  per- 
mission and  authority  from  the  said  Mayhue  and  Lowman,  before 
the  delivery  of  the  said  writ«  of  fieri  fadus  to  the  constable,  to  pro- 
ceed and  sell  said  grain  in  the  ground  for  his  own  use,  and  that  this 
permission  and  authority  were  given  on  the  premises,  and  in  view  of 
the  said'  grain  in  the  gronnd ;  and  that  said  Ziegler  did,  thereupon, 
proceed  to  advertise  the  said  grain  for  sale,  before  said  writs  of  fi^i 
facias  were  so  delivered,  that  the  said/acts  amounted  to  a  delivery  of 
said  grain  to  the  said  Ziegler,  and  the  plaintiffs  are  not  entitled  to 
recover ;  which  opinion  and  direction  the  Court  refused  to  give.  To 
which  refusal  of  the  Court  the  defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he  prose- 
<sut«d  the  present  appeal. 

The  cause  was  argued  before  Aboheb,  Dobsey,  Chambers, 
Spenoe,  Stone,  and  Semmes,  JJ. 
Weisel  and  Price,  for  the  appellant. 
Mason  and  J^.  A.  Schley^  for  the  appellees. 

DoBSET,  J.  delivered  the  opinion  of  this  Court.  The  County 
Court,  we  think,  committed  no  error  in  overruling  the  appellant's 
objections  to  the  admissibility  of  the  writs  of  fi^eri  fa^Aas^  and  the 
endorsements  thereon.  The  first  of  which  is,  ^^that  the  endorse- 
ments on  the  said  writs  do  not  sufficiently  shew  a  levy  upon,  or 
seizure  of  the  grain  in  question."  There  is  no  precise  form  of  return 
to  such  executions  prescribed  by  law ;  and  that  made  by  the  consta- 
ble on  this  occasion,  as  far  as  this  objection  is  concerned,  is  in  accord- 
ance with  the  returns  usually  made  by  such  officers  ]  and  by  common 
usage  and  acceptation,  the  term  '^  levied "  when  thus  *  used 
by  constables,  imports  a  seizure.  But  suppose  the  facts  were  *^^ 
otherwise ;  seizure  is  a  matter  in  pais^  which  may  be  proved  by  parol 
evidence,  and  was  so  proved  by  the  constable  who  made  the  same, 
prior  to  any  objection  being  taken  to  the  testimony.  It  is  not  the 
constable's  return  which  gives  title  to  a  purchaser  under  a  fieri 
facias;  but  the  seizure  and  sale  under  the  writ.  And  the  consta- 
ble's return  is  evidence,  but  not  the  only  admissible  evidence  of  those 
facts  ;  a  statement  thereof,  in  the  receipt  for  the  purchase  money 
given  to  the  vendee,  would  be  as  effectual  to  transfer  the  title  to 
personal  property,  as  the  most  formal  return  indorsed  on,  or  attached 
to  the  writ ;  and  if  there  had  been  no  return  made,  nor  receipt  given 
by  the  constable,  and  the  seizure,  sale,  and  payment  of  the  purchase 
money  were  established  by  oral  testimony  only,  the  title  of  the  pur- 
chaser would  be  equally  good. 
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The  remarks  made  upoD  the  first  objection  are,  for  the  most  part, 
equally  applicable  to  the  second.  The  parol  evidence  of  the  consta- 
ble obviating  the  defects,  imputed  to  the  returns  made  to  the  writs 
of  fieri  facidu. 

The  only  question  raised  on  the  second  bill  of  exceptions  in  the 
Court  below,  and  on  which  the  Court  decided  was,  whether  a  bill  of 
sale,  under  the  Act  of  1729,  chap.  8,  which  enacts,  ^^  that  from  and 
after  the  end  of  this  Session  of  Assembly,  no  goods  or  chattels, 
whereof  the  vendor,  mortgager  or  donor  shall  remain  in  possession, 
shall  pass,  alter  or  change,  or  any  property  thereof  be  transferred  to 
any  purchaser,  mortgagee,  or  donee,  unless  the  same  be  by  writing, 
and  acknowledged  before  one  provincial  justice,  or  one  justice  of  the 
county  where  such  seller,  mortgagor,  or  donor  shall  reside,  and  be 
within  twenty  days  recorded  in  the  records  of  the  same  county,'^ 
was  admissible  in  evidence,  where  the  magistrate,  who  took  the 
acknowledgment,  omitted  to  state  therein  the  official  character  in 
which  he  acted;  and  where  it  was. admitted  by  the  parties  in  the 
cause,  that  the  person  before  whom  the  acknowledgment  was  made, 
was  at  the  time  thereof,  a  justice  of  the  peace  of  the  Stat«  of  Mary- 
land, in  and  for  Washington  County,  duly  commissioned  and  qualified 
as  such.  *  The  only  ground  assigned  for  the  rejection  of  the 
*"**  testimony  offered,  was,  that  the  person  who  took  the  acknow- 
ledgment did  not,  upon  its  face,  make  any  mention  of  his  official 
character,  or  state  himself  to  be  a  justice  of  the  peace.  Which 
objection  to  the  evidence  offered,  the  bill  of  exceptions  states,  that 
<^  the  Court  sustained,  upon  the  ground  aforesaid,  and'  refused  to 
permit  the  said  instrument  of  writing  to  be  read  to  the  jury."  The 
Act  of  1729,  prescribes  no  form  of  acknowledgment  to  be  taken  by 
the  justice;  much  less  does  it  require  that  the  authority  of  the  jus- 
tice to  take  the  acknowledgment,  should  appear  upon  its  face.  With 
equal,  if  not  greater  propriety,  might  it  be  insisted,  that  w^here  the 
acknowledgment  is  made  before  a  justice  of  the  county,  it  should 
state,  that  the  person  was  a  resident  thereof,  who  made  the  acknow- 
ledgment. Without  such  residence,  the  writing  acknowledged  is  as 
inoperative  and  void,  as  if  the  person  taking  the  acknowledgment 
were  not  a  justice  of  the  county.  And  yet,  perhaps,  not  an  instru- 
ment of  the  kind  can  be  found,  where  the  acknowledgment  contains 
any  such  assertion  of  residence.  And  should  the  acknowledgment, 
contrary  to  the  fact,  state  the  residence  of  the  party  to  be  in  a  differ- 
ent county  from  that  of  the  justice,  the  erroneous  statement  might 
be  disproved,  and  the  instrument  acknowledged,  be  established  in 
its  operation  under  the  Act  of  1729:  although  upon  the  face  of  the 
acknowledgment  it  appeared  to  be  a  nullity.  See  the  case  of  Git- 
tiiufs  vs.  Ua%  1  H,  tC  J.  18;  and  so,  if  the  acknowledgment  had 
stated  the  person  taking  it  to  be  a  justice  of  the  county,  when,  in 
truth,  he  was  not  so,  the  falsehood  might  be  proved,  and  the  instru- 
ment invalidated.    And,  a  fortiori^  may  the  defect  be  supplied,  by 
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testimony  aliunde,  where  the  ackDowledgment  omits  to  state  the 
official  character  of  him,  by  whom  it  was  taken.  And  the  proof 
offered,  even  if  uot  admitted  to  be  trae,  as  was  the  casie  oti  this  occa- 
sion, was  much  stronger  and  more  conclusive  evidence  of  the  fact  of 
official  authority,  than  would  have  beeu  the  mere  statement  thereof, 
>  in  the  body  of  the  acknowledgment.  This  view  of  the  case  we  think 
fully  sustained  by  the  opinion  of  this  Court  •  in  Connelly  vs.  - 

Bawie^  6  H.  db  J,  141,  where  in  an  action  of  ejectment,  a  cer-  ■■^* 
fied  copy  of  a  deed  was  admitted  aa  evidence,  by  the  County  Court, 
although  the  acknowledgment  thereto,  neither  stated  the  official 
character  of  the  persons  taking  it  nor  the  county  in  which  it  was 
taken.  This  Court,  in  reviewing  the  judgment  of  the  County  Court, 
say :  '^  The  official  character  of  the  persons  before  whom  the  sup- 
posed acknowledgment  was  taken,  does  not  appear  on  the  lace  of  it, 
and  the  paper  is  equally  silent  as  to  the  county  in  which  the  acknow- 
ledgment was  taken ;  nor  is  there  any  proof  in  the  record  showing^ 
that  John  Ball  and  Turner  Wootton  were  justices  of  the  peace ;  or 
that  the  acknowledgment  was  made  in  the  county,  in  which  the 
lands  were  then  situate ;  "  and  for  these  reasons  reverse  the  judg- 
ment of  the  County  Court.  Is  not  the  inference  irresistible,  that 
had  there  been  proof  in  the  record,  dehors  the  certified  copy  pro> 
duced,  shewing  that  John  Ball  and  Turner  Wootton,  (the  persons 
before  whom  the  acknowledgments  were  taken,)  were  justices  of  the 
peace  of,  and  that  the  acknowledgment  was  made  in,  the  county  in 
which  the  lands  were  situate,  the  judgment  of  the  County  Court 
would  not  have  been  reversed,  for  the  defects  appearing  on  the  face 
of  the  deed;  the  copy  whereof  had  been  admitted  by  the  County 
Court,  in  evidence  to  the  jury  ? 

But,  although  the  County  Court,  in  the  case  before  us  erred,  iti 
refusing  to  permit  for  the  reason  assigned,  the  instrument  of  writing 
to  be  read  to  the  jury,  as  offered  by  the  appellant,  yet  its  refusal  was 
justified  upon  a  ground  which  does  not  appear  to  have  been  brought 
to  its  notice,  but  which  this  Court  are  not  at  liberty  to  overlook.  By 
the  Act  of  1729,  chapter  8,  under  the  provisions  of  which  the  bill  of 
sale  before  us  was  taken;  its  being  recorded  within  twenty  days  "in 
the  records  of  the  some  countv,"  is  as  necessarv  to  its  validitv,  as  is 
its  acknowledgment.  The  record  contains  no  evidence  of  such  re- 
cording; the  usual  certificate  thereof,  by  the  county  clerk,  not  ap- 
pearing by  the  record  to  have  been  indorsed  on  the  bill  of  sale.  It 
is  true,  that  preceding  the  bill  of  sale  there  is  the  following  written 
statement,  viz:  "At  the  request  *  of  Frederick  Ziegler  the  - 
following  bill  of  sale  was  recorded,  May  24th,  1841."  But  this  *"'* 
statement  is  signed  by  nobody ;  and  where  or  by  whom  recorded, 
non  apparet. 

The  third*  bill  of  exceptions  having  been  abandoned,  this  Court  are 
relieved  from  its  consideration. 
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We  concur  with  the  Goanty  Court,  in  its  rejection  of  the  appel- 
lant's prayer,  in  the  fourth  bill  of  exceptions,  that  if  the  jury  "  believe 
from  the  evidence,  that  the  said  Frederick  Zeigler  had  permission 
and  authority  from  the  said  Mayhne  and  Lowmau,  before  the  delivery 
of  the  said  writs  of  fieri  facias^  to  the  constable,  to  proceed  and  sell 
said  grain  in  the  ground,  for  his  own  use,  and  that  the  permission 
and  authority  were  given  on  the  premises,  and  in  view  of  the  said 
grain  in  the  ground;  and  that  the  said  Zeigler,  did,  thereupon, 
proceed  to  advertise  the  said  grain  for  sale  before  said  writs 
oifi^ri  facias  were  so  delivered,  that  the  said  facts  amounted  to  a 
delivery  of  the  said  grain  to  the  said  Zeigler,  and  the  plaintiffs  are 
not  entitled  to  recover."  Before  the  Court  could  grant  the  prayer 
thus  made  to  it,  it  must  assume  the  non-existence  of  all  the  other 
oral  testimony  given  in  the  cause;  because,  by  the  prayer,  no  part 
of  it  is  submitted  to  the  finding  of  the  jury.  In  the  absence  of  all 
proof,  that  any  consideration  was  paid  for  the  said  permission  and 
authority ;  or,  that  it  was  delegated  by  Mayhne  and  Lowmau  to 
Zeigler,  on  account  of  any  debti  due  from  the  former  to  the  latter;  or 
for  what  purpose  this  delegation  of  power  was  made ;  to  call  on  the 
CQurt  below  to  deduce  the  fact  of  the  delivery  of  the  grain  of  Zeigler, 
from  the  facts  submitted  by  the  prayer  to  the  finding  of  the  jury, 
was  to  ask  the  Court  to  transcend  its  jurisdiction,  and  exert  a  power 
exclusively  within  the  cognizance  of  the  jury.  The  authority  dele- 
gated, and  its  incipient  exercise  by  Zeigler,  are  perfectly  consistent, 
either  with  the  delivery,  or  non-delivery  of  the  grain.  Delivery,  in 
this  case,  was  a  fact  dependent  upon  the  intention  of  the  parties,  to 
be  passed  on  by  the  jury,  upon  evidence  being  offered,  which  was 
1 AQ  ^^^^^^y  sufficient  for  them  to  assume  *  its  existence.  And  so 
■*^*'  far  from  the  Court  granting  the  appellant's  prayer,  upon  the 
finding  by  the  jury  of  the  facts  enumerated,  with  equal  if  not  greater 
propriety  might  the  appellees  have  prayed  an  instruction  from  the 
Court  to  the  jury,  that  from  their  finding,  only,  the  facts  submitted 
to  them  in  the  appellant's  prayer,  they  were  not  warranted  in  finding 
the  delivery  of  the  grain  to  Zeigler. 

Concurring  in  opinion  with  the  County  Court,  in  its  admission  of 
the  testimony  stated  in  the  first  bill  of  exceptions;  and  in  its  refu- 
sal to  grant  the  appellant's  prayers  in  the  second  and  fourth  bills  of 
exceptions,  we  afiirtn  its  judgment.  Judgment  affirmed. 


Pbtee   Bell   et  aL   vs.   William   Webb   and    Petee    Mong. 

December,  1844. 

On  the  Ist  February,  1820,  B.  being  in  debt  on  judgment,  executed  a  mort- 
gage of  his  lands  to  C.  to  secure  him  a  sum  due  on  bond.  On  the  29th 
of  the  same  month,  he  executed  a  second  mortgage  of  his  lands  and 
personal  property  to  W.  and  M.  who  were  his  sureties;  and  for  their 
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indemnitj.  On  the  27th  July  following  he  executed  a  deed  of  trust  for 
the  property  mentioned  in  the  second  mortgage,  to  the  same  grantees. 
The  trust  was  to  sell  the  property,  as  speedily  as  it  could  be  done  with- 
out a  sacrifice,  and  pay  Ist,  all  liens  and  incumbrances  according  to 
their  priority;  and  2nd,  all  judgments  obtained  against,  debts  or  liabili- 
ties undertaken  by,  W.  and  M.  for  the  said  B.  The  personal  property, 
which  was  under  execution,  was  sold  and  so  applied.  The  land  was 
not  sold  until  October,  1821.    Held: 

1st.  That  as  the  trustees  were  not  obliged  to  sell  at  a  sacrifice,  by  the  terms 
of  the  deed,  the  depressed  price  of  lands  furnished  a  sufficient  justifica- 
tion to  them  for  forbearing  the  sale  for  the  time  they  did  forbear. 

2nd.  That  at  the  sale  of  the  land,  which  was  by  virtue  of  an  execution,  the 
purchaser  was,  in  fact,  an  agent  of  one  of  the  trustees. 

drd.  A  trustee  who  purchases  the  trust  property,  which  had  been  previously 
levied  on,  at  the  sheriff  ^s  sale  under  the  writ,  being  guilty  of  no  fraudu- 
lent conduct  to  depress  the  price,  will  be  entitled  to  re-imbursement  of 
his  expenditures,  but  cannot  deprive  the  c.  q.  t.  of  the  benefit  of  his 
purchase,  (a) 

4th.  The,  circumstance  of  the  trustee  having  an  interest  coupled  with  his 
trust,  as  for  the  satisfaction  of  his  own  claims,  does  not  dispense  with 
his  *  equity,  that  all  his  acts  should  enure  in  equal  proportions  ^  g^m 
to  the  benefit  of  others  according  to  the  extent  of  their  claims,  '  ^^ 
as  well  as  to  himself. 

Where  a  c.  q.  t.  attended  the  sale  of  trust  property,  under  an  execution,  by 
a  judgment  creditor  of  the  grantor  of  the  fund,  was  requested  to  bid 
and  did  not;  nor  did  he  express  any  dissatisfaction  therewith,  but  it  did 
not  appear  that,  he  then,  or  at  any  subsequent  time  until  the  filing  of 
his  bill,  had  any  notice  or  knowledge,  that  his  trustee,  through  an 
agent,  was  the  purchaser,  there  is  no  ground  to  impute  acquiesceuce  in 
the  sale,  though  eighteen  years  had  elapsed,  (b) 

In  such  a  case,  the  sale  is  voidable  at  the  election  of  the  c.  q,  t.  The  land 
remaining  in  the  possession  of  the  trustee,  at  the  institution  of  the  suit, 
may  be  sold,  and  the  purchase  money,  after  allowing  the  trustee  all  the 
money  by  him  paid  and  applied  to  the  purposes  of  the  trust,  and  also 
for  all  necessary  and  proper  expenditures  upon  the  land,  and  permanent 
improvements  thereon,  over  and  above  its  profits,  shall  be  applied  to  the 
purposes  of  the  trust. 

Appeal  from  the  equity  side  of  Washington  County  Court.  The 
bill,  in  this  cause,  was  filed  on  the  13th  October,  1839,  bj  Peter, 
Daniel,  and  Frederick  Bell,  of,  &c.,  children  and  administrators  of 
Frederick  Bell,  late  of  Washington  County,  deceased,  and  alleged, 
that  on  or  about  the  1st  February,  1820,  Daniel  Berger  being  seized 
in  fee  of  the  lands,  &c.,  hereinafter  mentioned,  proposed  to  mort- 
gage the  same  to  the  said  Frederick  Bell,  deceased,  to  secure  a  cer- 
tain claim  which  the  said  deceased  at  that  time,  had  against  the 
said  Daniel  Berger ;  and  the  said  Berger  affirmed  the  said  premises 


(a)  Cited  in  Spindler  vs.  Atkinson^  8  Md.  424.    See  Williams  vs.  ATarshalL 
4  0.  &  J.  261,  note, 

(b)  Cited  in  Mason  vs.  Martin,  4  Md.  186.    See  Williams  vs.  Marshall,  4  O. 
^  J.  263,  note. 
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to  be  free  from  all  prior  iDcumbraiices ;  that  on  said  1st  February, 
1820,  the  said  Daniel  Iferger,  executed  and  delivered  to  their  said 
deceased  father,  a  deed  of  mortgage  for  the  said  lands  and  tenements, 
reciting,  among  other  things,  that  ^'  whereas  the  said  Daniel  Berger, 
by  his  bond  or  obligation,  bearing  even  date  with  these  presents, 
stands  bound  unto  the  said  Frederick  Bell,  his,  &c.,  in  the  sum.  of 
$1,402.60,  with  condition  thereto  written,  for  the  payment  of  $701.30, 
with  legal  interest  from  the  1st  March  next,  ensuing  the  date,  &c.'' 
And  the  said  Daniel  Berger,  by  said  deed,  for  and  in  consideration 
of  the  said  recited  debt,  as  well  as,  &c.,  did  grant,  &c.,  unto  the  said 
mortgagee  and  to  bis  heirs,  &c.,  a  certain  part  of  a  tract  of  land 
1  itR,  called  ''  Huckleberry  Hall,"  containing,  &c. ;  and  a  ♦  certain 
^^^  tract  of  land,  called  "Kysers  Inheritance,"  containing,  &c. 
And  the  said  deed  contained  a  condition,  or  proviso,  thereto  an- 
nexed, that  if  the  said  Daniel  Berger  should  pay  said  $701.30,  on  or 
before  the  first  dny  of  March,  ensuing  the  date  of  said  deed,  the 
same  should  be  void,  otherwise,  to  remain  in  full  force  and  virtue  in 
law;  all  of  which  will  more  fully  appear,  &c.;  that  the  said  sum  of 
$701.30,  was  not  paid  to  your  orators' deceased  father  in  his  life-time, 
or  any  person  on  his  account,  nor  to  your  orators,  or  any  person  on 
their  account,  since  bis  decease,  according  to  the  said  provisions  in 
the  said  deed  and  bond  mentioned,  whereby  the  said  deed  of  mort- 
gage became  forfeited,  &c.  But  now,  so  it  is,  the  said  Daniel  Berger^ 
combining  and  confederating  with  a  certain  Wm.  Webb,  and  a  cer- 
tain Peter  Mong,  and  divers  other  persons,  whose  names  are  herein- 
after mentioned,  and  made  parties  hereto,  and  others,  &c.,  to  injure 
and  aggrieve  your  orators'  deceased  father,  in  his  life-time,"  and  your 
orators  since  his  death ;  and  to  deprive  them  of  the  said  sum  of 
money,  and  the  interest  thereon,  give  out  and  pretend,  that  the  said 
Daniel  Berger,  in  his  life  time,  executed  a  certain  other  deed  of  mort- 
gage to  the  said  William  Webb  and  Peter  Mong,  of  the  same  prop- 
erty, to  secure  them  in  the  manner  therein  set  forth  and  recited; 
which  the  said  Webb  and  Mong,  claim  as  a  prior  lien,  or  incumbrance, 
on  the  said  property,  which  said  deed  is  dated,  the  29th  February, 
1820.  And,  that  the  said  Daniel  Berger  executed  a  certain  other 
deed,  or  conveyance,  in  trust,  of  the  same  property,  for  the  purposes 
therein  mentioned,  to  the  said  WiUiam  Webb  and  Peter  Mong,  which 
said  deed  is  dated,  the  27th  July,  1820.  That  the  said  William  Webb 
and  Peter  Mong,  under  the  authority  given  them  by  said  deed  of 
trust,  pretended  to  convey  the  said  property  to  Marmaduke  W.  Boyd, 
by  deed,  dated  the  24th  January,  1824,  for  tlie  trifling  consideration 
of  one  thousand  and  ten  dollars ;  that  all  the  said  conveyances  were 
only  part  of  a  scheme  and  contrivance,  to  defeat  the  just  claim  of 
jour  orators'  decetised  father,  who  was  not  familiar  with  matters  of 
law,  and  was  prevented  prosecuting  his  claim  against  said  property, 
by  the  intricate  entanglement  of  the* same;  that  the  said 
loo   Marmaduke  W.  Bo^'d,  the  nominal  grantee  in  said  deed,  never 
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took  possession  of  said  property,  and  does  not  appear  ever  to  have 
enjojed  any  benefit  under  the  said  last  mentioned  deed ;  bnt  the 
same  was,  in  faet,  a  mere  contrivance  of  said  Mong,  or  said  Webb 
and  Mong,  to  protect  themselves,  or  the  said  Mong,  in  the  possession 
and  enjoyment  of  said  property,  which  he,  the  said  Mong,  appears  to 
have  had,  and  the  proceeds  thereof,  since  1820,  till  the  present  time ; 
and  to  defeat  the  claim  of  your  orators'  deceased  father. 

And,  the  said  Mong,  still  confederating  with  the  said  Daniel 
Berger,  notwithstanding  the  deed,  he,  the  said  Mong,  had  previously, 
in  conjunction  with  the  said  Wm.  Webb,  as  the  trustees  aforesaid, 
pretended  to  make  to  Marmaduke  W.  Boyd,  and  the  legal  title 
thereby  conveyed  to  said  Boyd,  (if  the  said  Webb  and  Mong  cx)uld 
convey  the  same,)  he,  the  said  Peter  Mong,  took  another  deed  of  the 
same  property  from  the  said  Daniel  Berger,  dated  the  13th  February, 
1828;  the  said  Berger  not  having  had  any  reconveyance  of  said 
property.  All  of  which  will  more  fully  appear,  by  reference  to  the 
said  deeds,  each  and  every  of  which,  your  orators  pray,  may  be  taken 
as  part  of  this  bill.  And  your  orators  aver,  that,  if  the  said  deeds 
were  in  fact  made  bona  fide,  and  for  good  and  valuable  consideration, 
of  which  they  charge  to  be  fact,  the  mortgage  of  your  orators'  de- 
ceased father  has  the  priority  of  date,  and  is,  therefore,  entitled  to 
be  fully  satisfied  out  of  the  said  property.  Your  orators  further 
allege,  that  under  the  deed  of  trust  of  the  said  Daniel  Berger  to  the 
said  Wm.  Webb  and  Peter  Mong,  dated  27th  July,  1820,  there  was  a 
large  and  valuable  personal  property,  conveyed  to  Wm.  Webb  and 
Peter  Mong,  along  with  the  property  herein  before  mentioned;  and, 
also,  another  small  tract  of  land,  containing  one  and  one-fourth  acre ; 
all  of  which  both  {lersonal  and  real  property,  were  conveyed  to  satisfy 
the  trusts  therein  mentioned,  and  to  pay  off  all  incumbrances  on  the 
property ;  that,  in  said  deed,  were  recited  certain  judgments  against, 
and  other  liabilities  of  Daniel  Berger ;  but  the  more  effectually  to 
perplex  and  defeat  the  claim  of  your  orators'  deceased  father,  it  is 
not  mentioned,  though  created  only  a  few  •  months  before  the 
date  of  said  deed,  that  the  judgments,  which  they  pretended  ^"  • 
to  make  liens  on  the  property,  amounted  only  to  about  the  sum  of 
(2,000,  which  the  personal  property  would  have  been  sufficient  to 
satisfy,  if  a  faithful  account  had  been  rendered  of  the  same;  and  a 
fund  might  have  been  raised  from  the  sale  of  the  real  property,  more 
than  sufficient  to  pay  off  the  mortgage  of  your  orators' deceased 
father.  But  your  orators  charge,  that  the  said  judgments  had  not 
a  prior  claim  upon  said  property  to  the  said  mortgage,  or  if  they  had, 
they  have  sinc^e  been  discharged.  Yet  the  said  Wm.  Webb  and 
Peter  Mong,  have  neglected  to  settle  any  account  of  the  real  and 
personal  estate,  so  conveyed,  in  trust,  and  to  pay  off  the  incum- 
brances, according  to  the  directions  of  the  deed,  and  the  trusts  con- 
ferred upon  and  assumed  by  them.  And  your  orators  charge,  that 
the  said  Peter  Mong,  since  the  deed  of  Daniel  Berger  to  him,  dated 
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the  13th  Febraary,  1828,  has  taken  upon  himself  the  exclusive  con- 
trol and  disposition  of  said  property,  and  has  sold  parts  thereof  to 
divers  persons,  to  wit,  &c. ;  shewing  the  great  value  of  said  property, 
and  the  fraudulent  and  insufficient  consideration  pretended  to  have 
been  paid  for  the  whole  property,  all  of  which  is  of  e<iual  value,  con- 
veyed or  pretended  to  be  conveyed  under  the  deed  of  trust,  afore- 
said; which  will  more  fully,  and  at  large  appear,  by  reference  to  said 
last  mentioned  deeds ;  all  of  which  are  made  parts  of  this  bill.  And 
your  orators  further  shew,  that  the  said  Daniel  Berger  died  in  this 
county,  in  or  about  the  year  1833,  or  1834,  insolvent,  and  without  any 
personal  property  to  administer  upon ;  that  there  was  no  adminis- 
tration, and  that,  consequently,  your  orators'  claim,  or  any  part  of  it, 
was  never  satisfied;  that  the  said  Daniel  Berger  left  children,  to 
wit,  &c. 

Prayer,  that  the  said  Wm.  Webb,  Peter  Mong,  Marmaduke  W. 
Boyd,  and  other  parties,  defendants  hereto,  may  set  forth  and  show, 
what  other  right,  title,  interest,  or  claim,  they,  or  any  of  them,  may 
have  in  said  property ;  that  the  said  Peter  Mong,  or  the  said  Wm. 
Webb  and  Peter  Mong,  and  the  other  parties,  holding  the  said  lands 
according  to  their  proportions,  if  there  be  not  a  sufficient  quantity 
still  in  the  possession  of  *  said  Peter  Mong,  may  be  decreed 
*'*^  to  pay  and  satisfy  to  your  orators  the  said  sum  of,  &c. ;  and, 
in  default  thereof,  that  the  said  parties  hereto,  and  all  persons  claim- 
ing or  to  claim  under  them,  may  be  foreclosed  of,  and  from,  all  equity 
of  redemption,  &c.;  and  the  same,  or  so  much  as  may  be  required, 
may  be  decreed  to  satisfy  the  mortgage  held  by  your  orators ;  and,  if 
it  be  necessary  and  proper,  that  the  said  Wm.  Webb  and  Peter  Mong, 
may  be  decreed  to  settle  their  trust  under  the  direction  of  this 
honorable  Court,  and  that  the  claim  of  your  orators  may  be  decreed 
thereby  to  be  satisfied ;  and  that  your  orators  may  have  such  other^ 
and  further  relief,  as,  &c.;  of  subpoena,  &c. 

The  defendants,  the  trustees,  appeared  and  answered  the  bilL 
The  nature,  character  and  extent  of  that  answer ;  the  exhibits  filed 
by  both  parties ;  and  the  testimony,  sufficiently  appear  in  the  opinion 
of  this  Court. 

On  the  24th  December,  1842,  Washington  County  Court,  setting  a» 
a  Court  of  equity,  dismissed  the  bill  with  costs,  and  the  complainants, 
prosecuted  this  appeal. 

The  cause  was  argued  before  Abcheb,  Dorset,  Chahbebs^ 
Stone,  and  Semhes,  JJ. 

Spencer,  for  the  appellant.    Pricey  for  the  appellees. 

Abcheb,  J.  delivered  the  opinion  of  this  Court.  Daniel  Berger, 
being  largely  indebted  on  judgments  obtained  against  him  in 
Washington  County  Court,  executed  to  the  complainant,  on  the  1st 
of  February,  1820,  a  mortgage  on  his  lands  to  secure  the  payment  of 
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9701.30;  and  on  the  ^th  of  February,  executed  a  deed  of  mortgage 
to  William  Webb  and  Peter  Mong,  for  his  said  lands  and  personal 
property.  In  this  deed,  it  is  recited,  that  Berger  was  in  debt  to 
sundry  persons  in  the  sum  of  $6,000 ;  and  that  Webb  and  Mong  were 
his  securities,  and  that  the  deed  is  executed  to  secure  them  the  pay- 
ment thereof;  and  subsequently,  on  27th  July,  1820,  he  executed  a 
deed  of  trust  for  the  said  lands  and  personal  property  in  trust,  to 
sell  the  same  as  speedily  as  it  could  be  done,  without  a  sacrifice, 
•for  the  purpose  of  paying  off,  first,  all  the  liens  and  in-  ^-»-^ 
cnmbrances  according  to  their  priority.  Secondly,  for  paying  '-^^ 
off  all  judgments,  and  debts,  and  liabilities,  obtained  against,  or 
undertaken  by  the  grantees,  on  account,  and  for  the  said  Berger, 
&c. 

The  answer  states,  that  the  personal  property,  which  was  under 
execution,  sold  on  2nd  November,  1820,  for  near  $600,  and  was  ap- 
plied to  payment  of  the  executions  which  covered  it.  That  the 
trustees  offered  the  lands  for  sale,  and  could  get  no  bid  for  them, 
owing  to  the  depressed  prices  of  land  at  that  time.  That  the  judg- 
ment creditors  became  impatient,  issued  executions,  and  the  land 
was  offered  at  sheriff's  sale  on  3rd  day  of  July,  1821,  and  was  subse- 
quently sold  by  the  sheriff  under  vendieSy  on  the  21st  of  October, 
1821,  to  Marmaduke  W.  Boyd  for  $1,010.  That  this  sum  was  in- 
sufl^cient  to  pay  the  liens  and  judgments,  prior  to  the  complainants' 
mortgage;  that  Boyd  purchased  the  land,  at  the  request  of  Webb 
and  Mong,  to  aid  them  in  getting  out  of  the  difficulties  in  which  they 
were  involved,  by  being  connected  with  the  concerns  of  Berger. 
That  after  said  purchase,  they  conveyed  to  Boyd  all  the  interest  they 
had  in  the  land,  to  enable  Boyd  to  sell  the  lands,  that  the  proceeds 
might  be  applied  to  their  relief;  but  Boyd  being  unable  to  sell,  Mong 
agreed  to  purehase  the  land  from  Boyd,  and  paid  him  $1,500  for  the 
same,  which  sum  covered  all  expenditures  by  Boyd,  in  the  purchase, 
&C.,  of  the  land. 

By  the  evidence,  it  is  established,  that  Mong  and  Webb  had 
offered  the  lands  at  private  sale  repeatedly;  that  lands  were  de- 
pressed in  price  very  much  at  that  time,  and  that  within  a  year  after 
the  deed  to  them  fi.  fas,  on  those  judgments  were  issued,  and  upon 
vendiesj  they  were  sold. 

Am  the  trustees  were  not  obliged  to  sell  at  a  sacrifice,  by  the  terms 
of  the  trust,  the  depressed  price  of  lands  furnished  a  sufficient 
justification  to  them  for  forbearing  the  sale,  for  the  time  they  did 
forbear. 

There  appears  to  be  no  evidence  satisfactory  to  us,  that  there  ex- 
isted any  combination  between  the  trustees  and  the  judgment 
creditors,  to  bring  these  lands  to  a  sale. 

•W©  are,  therefore,  bound  to  consider,  that  no  imputa-  ^^^ 
tion  can  lie  against  the  trustees  on  account  of  the  executions.   ^  «  ^ 
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• 

It  cannot  however,  we  think,  be  doubted,  that  at  the  sheriff's  sale, 
Boyd  in  the  purchase,  was  the  mere  agent  for  Mong.  This  is  evi- 
dent, we  think,  as  well  from  the  facts  disclosed  in  the  answer,  as 
from  the  testimony  of  Mong  himself:  and  one  of  the  questions  which 
arises  in  the  case,  is,  whether  a  trustee  can  be  permitted  to  purchase 
the  cestuis  que  trust  property,  levied  upon  and  sold  at  a  sheriff's  sale, 
without  any  instrumentality  of  his.  As  decisive  of  this  question,  we 
refer  tol  O.  dc  J.  1.  The  trustee  thus  purchasing,  will  be  entitled  to 
reimbursement  for  his  expenditures  in  the  purchase,  but  he  cannot 
deprive  the  cestui  que  trust  of  the  benefit  arising  from  the*  purchase, 
if  there  be  such  benefit.    3  Des,  25. 

But,  it  is  supposed,  that  whatever  may  be  the  general  rule  on  this 
subject,  that  in  the  case  before  us,  there  was  a  trust  coupled,  with  an 
interest,  which  authorized  the  purchase  for  his  own  benefit.  The 
trustee  had  an  interest  in  the  satisfaction  of  his  own  claims,  it  is 
true,  but  equity  would  seem  to  demand,,  that  all  his  acts,  in  relation 
to  the  trust  property,  should  enure  in  equal  proportions  to  the 
benefit  of  others,  according  to  the  extent  of  their  claims,  as  well 
as  to  himself.  This  point  seems  to  have  been  involved  in  1  O.  dt 
J.  2. 

Another  question  is,  whether  the  sale  ought  not  to  be  considered, 
as  ratified  by  long  acquiescence;  after  a  knowledge  of  the  facts, 
which  will  impeach  a  sale,  a  party  would  be  bound,  in  a  reasonable 
time,  to  proceed,  and  if  he  do  not,  he  will  be  presumed  to  have  ac- 
quiesced. Here  a  period  of  eighteen  years  has  elapsed,  from  the 
sale  to  the  filing  of  the  bill;  but  as  far  as  the  records  presented  the 
case,  it  would  appear  to  have  been  an  ordinary  sale  to  Boyd,  by  the 
sheriff,  and  it  seems  only  to  have  been  discovered  at  the  filing  of  the 
answer,  that  Boyd  had  purchased  for  the  trustee;  so  that  the  com- 
plainant proceeded  upon  this  new  state  of  the  case  to  vacate  the 
purchase  immediately  thereafter.  It  is  true,  the  complainant  at- 
tended the  sale,  and  was  requested  to  bid,  but  declined,  and  did  not 
express  dissatisfaction  therewith.  But  it  does  not  •appear, 
"  ^  that  he  then,  or  at  any  subsequent  time,  until  the  institution 
of  these  proceedings,  had  any  notice  or  knowledge  that  Boyd  was 
purchasing  for  the  trustee.  We  therefore  think,  there  is  no  ground 
to  impute  any  acquiescence  to  the  complainant. 

In  view,  therefore,  of  all  the  circumstances  of  the  case,  we  are  of 
opinion,  that  the  sale  thus  made,  is  voidable,  at  the  election  of  the 
complainant;  and  that  the  laud  described  in  the  proceedings,  and 
yet  remaining,  at  the  institution  of  this  suit,  in  the  possession  of  the 
defendant  Mong,  should  be  sold ;  and  that  the  purchase  money,  after 
allowing  to  the  defendant  all  the  moneys  by  him  paid  and  applied,  to 
the  purposes  of  the  trust,  and  also  for  all  necessary  and  proper  ex- 
penditures upon  the  land,  and  permanent  improvements  thereon,  over 
and  above  the  profits  of  said  lands,  shall  be  applied  to  the  purposes 
of  the  deed  of  trust,  made  by  Berger,  on  the  27th  July,  1820;  and 
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that  the  canse  should  be  remanded,  to  the  County  Goart,  that  the 
principles  of  this  decree  mhy  be  carried  into  effect  by  further  pro- 
iseedings  therein.  Decree  reversed. 


Samuel  B.  Barbell  vs.  James  Gloveb  et  ai.— December,  1844. 

An  action  of  debt  cannot  be  maintained  upon  a  deed  of  mortgage,  reciting 
that  the  grantee  was  indebted  to  the  grantor  in  a  sum  certain,  and  that 
the  deed  was  executed  for  the  better  securing  the  payment  thereof, 
with  a  proviso,  after  the  habendum  of  the  instrument,  that  upon  pay- 
ment of  the  money  the  deed  should  be  void,  there  being  no  covenant  in 
the  deed  to  pay  the  debt. 

Appeal  from  Allegany  County  Court.    This  was  an  action  of 
debt,  instituted  on  the  6th  February,  1841,  by  the  appellees  against 
the  appellant. 
♦  The  plaintiff  filed  in  the  canse  the  following  indenture.       -|  nyo 
This  indenture,  made  this  22nd  August,  1836,   between    l*** 
Samuel  B.  Barrell,  of,  &c.,  of  the  one  part,  and  James  Glover,  James 
Pearcy,  and  Lewis  McMillan,  of  the  other  part.     Whereas,  the  said 
Samuel   B.   Barrell  stands  indebted    to  the  said  James    Glorer, 
James  Pearcy  and  Lewis  McMillan,  in  the   sum   of  $5,000,  cur- 
rent money,  to  be  paid  to  them   by  the  said  Samuel  B.  Barrell, 
on  or  before    the   22nd   day  of   August,   1837,   with    legal    inte- 
rest thereon  until  paid,  and  for  the  better  securing  the  payment 
thereof,  with  interest  as  aforesaid ;  the  said  S.  B.  B.  hath  agreed  to 
execute,  and  doth  execute  these  presents.    Now  this  indenture  wit- 
nesseth,  that  the  said  S.  B.  B.,  in  consideration  of  the  said  debts  or 
snm  owing  to  the  said  J.  G.,  J.  P.  and  L.  McM.,  as  aforesaid,  and 
for  the  better  securing  the  payment  thereof,  with  interest  to  the  said 
J.  G.,  J.  P.  and  L.  McM.,  their,  &c.;  and  also  in  consideration  of  the 
further  snm  of,  &c.,  to  him,  the  S.  B.  B.,  in  hand,  well  and  truly 
paid,  by  the  said  J.  G.,  J.  P.  and  L.  McM.,  at  or  before  sealing  and 
delivery  of  these  presents,  the  receipt  whereof,  &c.,  hath  granted, 
bargained  and  sold,  released  and  confirmed,  and  by  these  presents 
doth  grant,  bargain  and  sell,  release  and  confirm  unto  the  said  J.  G., 
J.  P.  and  L.  McM.,  their  heirs  and  assigns,  all  that  tract  or  parcel 
of  land  called  "  Water  Works,"  lying  in  Allegany  County,  aforesaid. 
To  have  and  to  hold  the  said  tract  of  land  called  "  Water  Works," 
unto  the  said  J.  G.,  J.  P.  and  L.  McM.,  their  heirs  and  assigns  for- 
ever.  Provided  always,  and  it  is  the  true  intent  and  meaning  of 
these  presents,  and  of  the  said  parties  thereto,  that  if  the  said  S.  B. 
B.,hi8  heirs,  executors,  or  administrators,  do  and  shall  well  and  truly 
PAy,  or  cause  to  be  paid,  to  the  said  J.  G.,  J.  P.  and  L.  McM.,  their, 
^•)  the  said  full  snm  of  $5,000,  with  legal  interest  for  the  same,  on 
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or  before  the  22Dd  Aagast,  1837,  withoat  any  dednctiou  or  abatement 
whatsoever,  then  and  from  thenceforth,  these  presents,  &c. 

The  plaintiffs  declared,  that  whereas  the  said  defendant  hereto- 
fore, &c.,  by  a  certain  indenture,  then  and  there  made,  between  the 
said  plaintiffs  of  the  one  part,  and  the  said  defendant  *  of  the 
*  •  •'  other  part,  which  said  indenture,  sealed  with  the  seal  of  the 
said  defendant,  the  said  plaintiffs  now  bring  here  into  Court  the  date 
whereof  is  the  day  and  year  aforesaid,  acknowledged  himself  to  be 
indebted  to  the  said  plaintiffs,  in  the  sum  of  95,000,  current  money, 
to  be  paid  to  the  said  plaintiffs,  by  him,  the  said  defendant,  on  or 
before  the  22nd  day  of  August,  in  the  year  1837,  with  legal  interest 
thereon,  until  paid.    Nevertheless,  &c. 

After  oyer  of  the  deed,  the  defendant  demurred  generally  to  the 
declaration,  in  which  the  plaintiffs  joined. 

The  County  Court  rendered  judgment  in  favor  of  the  plaintiff,  for 
the  debt  claimed  in  the  declaration,  and  the  defendant  appealed  to 
this  Court. 

The  cause  was  submitted  without  argument  to  Aroheb,  Dobset, 
Chambers,  Spencb,  and  Stone,  JJ. 

F.  A.  Schley,  for  the  appellant. 

Alexander  J  for  the  appellees,  cited  Penn  &  BiggeSy  Ex.  of  IHgges  vs» 
Carrolly  et  al  Mss.  Deer.  1836. 

By  the  Coubt. 

Judyment  reversed,  toith  costs,  and 

judgment  for  the  appellant. 


John   O.    Whabton,   Abbaham    Babnes,   and    Melghiob    B. 
Mason  vs.  John  T.  CALLAN.-^December,  1844. 

Where  the  defendant  made  his  note  payable  to  the  plaintiff,  who  passed  it 
away  for  value,  and  afterwards,  the  plaintiff  paid  it,  he  may  maintain 
an  action  for  money  paid  for  the  defendant,  though  after  the  note  fell 
due,  and  before  the  plaintiff  had  paid  his  endorsement,  the  defendant 
was  released  under  the  Act  for  the  relief  of  insolvent  debtors,  (a) 

Appeal  from  Washington  County  Court.  This  was  an  action  of 
assumpsit,  brought  by  the  appellee  against  the  appellants,  on  the  16th 
March,  1842.    The  plaintiff  declared. 

*  ^®^'  ^"  ^^®  "^^  ^^  ^^^  defendants,  dated  the  20th  April, 
1  •*  1839,  payable  on  or  before  the  Ist  November,  1839,  to  the 
plaintiff  for  (1,000. 


(a)  Cited  in  Berry  ts.  McLean,  11  Md.  97;  State  vs.  Culler,  18  Md.  432. 
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2od.  On  an  insimul  computcment^  on  the  Ist  March,  1842,  and  a 
balance  due  plaintiff  of  $1,000. 
3r<l.  For  monej  paid,  laid  out  and  expended,  &c. 
The  defendants  pleaded  in  bar : 
Ist.  Non  (Msumpsit 

2Qd.  That  as  to  the  first  count  in  the  declaration,  the  plaintiff, 
after  the  making  and  delivery  of  the  note,  declared  on  to  him,  en- 
dorsed and  delivered  it  to  E.  C.  W.,  which  the  said  R.  C.  W.,  prose- 
cuted the  said  appellants  to  judgment  upon  the  said  note. 

3rd.  That  on  the  12th  May,  1840,  the  said  Abraham :  on  the  18th 
August,  1840,  the  said  Melchior ;  and  on  the  16th  March,  1841,  the 
said  John  O.;  respectively  became,  and  were  petitioners  for  relief 
Quder  the  Acts  relating  to  innolvent  debtors;  were  severally,  and  in 
doe  course  of  law,  discharged  from  their  debts,  and  finally  released ; 
and  that  the  plaintiff  is  only  entitled  to  a  qualified  judgment,  to 
affect  future  acquisitiouu  by  gift,  &c.  This  plea  contained  ful)  and 
formal  averments  of  the  proceedings  of  the  appellants  to  a  final  re- 
lease, &c. 

The  plaintiff  joined  issue  on  the  1st  plea,  and  replied  to  the  2nd 
plea  of  the  defendants  below,  as  follows : 

The  plaintiff  saith,  that  he,  &c.,  ought  not  to  be  bari'ed,  &c.    That 
although  true  it  is,  that  the  said  plaintiff  did,  for  a  valuable  con- 
sideration paid  to  him,  assign  and  endorse  over,  and  deliver  to  the 
said  Eichard  G.  Washington,  the  said  promissory  note,  mentioned 
and  descril)ed  in  the  first  count  of  the  said  declaration,  and  the  said 
Bichard,  as  such  endorser  or  holder  of  said  note,  did  institute  suit 
on  the  same,  in  Washington  County  Court,  against  the  said  defend* 
ants,  and  recovered  judgment  against  them  in  said  Court,  as  stated 
in  the  said  plea  of  the  said  defendant,  by  them  secondly  above 
pleaded,  yet  the  said  plaintiff' in  fact  saith,  that  the  said  John  O. 
Wharton,  to  wit :  (here  state  and  finally  set  out  the  respective  appli- 
cations of  the  several  defendants,  for  the  benefit  of  the  insolvent 
*  law,  and  its  supplements,  and  their  respective  discharges    ^  ,y  ^ 
onder  the  same,)  and  the  said  plaintiff  says,  that  the  said    ^^^ 
judgment,  so  recovered  by  the  said  Eichard,  against  the  said  defend- 
ants, was  in  no  way  paid  or  satisfied  by  the  said  defendants,  other 
than  by  their  said  respective  discharges  under  said  Act  of  Assembly, 
and  its  several  supplements ;  whereby,  the  said  Eichard,  was  pro- 
hibited from  issuing  any  writ  of  execution,  or  other  process  on  said 
judgment,  whereby  he  could  affect  either  the  persons  or  property  of 
said  defendants,  or  either  of  them ;  except  such  property  of  said  de- 
fendants as  was  not  included  in  their  schedules,  returned  to  their 
said  applications,  of  which  the  said  plaintiff  says  there  was  none. 
And  the  said  plaintiff,  in  fact,  further  saith,  that  because  of  the  said 
insolvency  of  the  said  defendants,  and  their  failure  to  pay,  or  in  any 
manner  satisfy  said  judgment,  the  said  Eichard,  as  holder  and  en- 
dorser of  said  note,  in  the  first  count  of  said  declaration  mentioned, 
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afterwards,  and  after  the  said  defendants  were  discharged  as  afore- 
said, to  wit :  on  the  first  day  of  February,  1842,  at  the  county  afore- 
said, demanded  and  received  from  him,  the  said  plaintiff,  as  endorser 
on  said  note  as  aforesaid,  the  full  amount  of  said  note  then  due,  and 
he,  the  said  plaintiff,  as  such  endorser,  then  and  there  paid  to  the 
said  Richard  C.  Washington,  a  large  sum  of  money,  to  wit :  the  sum 
of  91,200,  current  money,  in  full,  for  the  said  claim  of  said  Eichard, 
on  him,  the  said  plaintiff,  on  said  promissory  note,  on  which  said 
judgment  was  rendered;  by  virtue  of  which  said  payment  by  him, 
Che  said  plaintiff,  to  the  said  Eichard,  a  right  of  action  to  recover 
the  same  from  the  said  defendants,  hath  accrued  to  him,  the  said 
plaintiff;  and  this  he,  the  said  plaintiff,  is  ready  to  verify;  where- 
fore he  prays  judgment  on  the  1st  count;  and  his  damages  by  him 
sustained,  on  occasion  of  the  non-performance  of  the  said  promise 
and  undertaking  of  the  said  defendants,  in  the  said  first  count,  in 
the  said  declaration  mentioned ;  to  be  adjudged  to  him,  &c. 

Eeplication  to  3rd  plea. 

The  said  plaintiff  saith,  that  the  said  defendants,  heretofore,  to 
wit,  on  the  20th  day  .of  April,  1839,  at,  &c.,  made  their  certain 
♦  promissory  note  in  writing,  bearing  date  the  day  and  year 
*  • '^   aforesaid,  and  thereby,  then  and  there,  on  or  before  the  first 
day  of  November,  1839,  they,  or  either  of  them,  promised  to  pay  to 
the  said  John  F.  Gallan,  or  order,  for  value  received,  $1,000 ;  and 
then  and  there,  delivered  the  said  note  to  the  said  John  F.  Gallan ; 
and  the  said  plaintiff,  to  whom,  or  to  whose  order,  the  payment  of 
the  said  sum  of  money,  in  the  said  promissory  note  specified,  was  to 
be  made,  after  the  making  of  the  said  promissory  note,  and  before 
the  payment  of  the  said  sum  of  money  therein  specified,  to  wit: 
on  the  first  day  of  November,  in  the  year  1839,  at  the  county  afore- 
said, endorsed  the  said  promissory  note,  by  which  said  endorsemeut, 
he,  the  said  plaintiff,  then  and  there,  ordered  and  appointed  the  said 
sum  of  money,  in  the  said  promissory  note  specified,  to  be  paid  to 
one  E.  0.  W.;  and  then  and  there,  by  said  endorsement  and  assign- 
ment, bound  himself  to  be  responsible  lor  the  payment  of  the  sancie, 
without  the  form  of  a  protest  of  said  note ;  by  means  whereof,  and 
by  force  of  the  statute,  in  such  case  made  and  provided,  the  said 
defendants  then  and  there,  became  liable  to  pay  to  the  said  Eichard, 
the  said  sum  of  money  in  the  said  note  specified,  according  to  the 
tenor  and  effect  of  the  said  promissory  note ;  and  being  so  liable, 
they,  the  said  defendants,  in  consideration  thereof,  afterwards,  to 
wit :  on  the  fourth  day  of  November,  1839,  at  the  county  aforesaid, 
undertook,  and  then  and  there,  faithfully  promised  the  said  Eichard, 
to  pay  him  the  said  sum  of  money,  in  the  said  promissory  note  spe- 
cified, according  to  the  tenor  and  effect  thereof,  yet  the  said  defend- 
ants wholly  failed  to  pay  to  the  said  Eichard,  the  said  sum  of  money, 
in  the  said  promissory  note  specified ;  and  thereupon,  the  said  Eich- 
ard, afterwards,  to  wit :  at  the  March  Term,  in  the  year  1840,  in 
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Washington  County  Court,  at  the  county  aforesaid,  impleaded  the 
said  defendants,  in  a  certain  plea  of  trespass  on  the  case  on  prom- 
iseS)  to  the  damage  of  the  said  Richard,  in  the  sum  of  $2,000,  for  the 
not  performing  the  said  promise,  to  pay  said  promissory  note ;  and 
ftQch  proceedings  were,  thereupon,  had  in  the  said  Court ;  that  after- 
wards, to  wit:  on  the  23rd  day  of  March,  1841,  *  the  said    -|,y,y 
Eichard,  by  the  consideration  and  judgment  of  the  said  Court,    *  •  • 
recorered  in  said  plea  against  the  said  defendants  $2,000,  for  his 
damages  which  he  had  sustained,  as  well  by  reason  of  the  not  per- 
forming the  said  promise  and  undertaking,  to  pay  said  promissory 
note,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  defendants  were  convict,  as  by  the  record 
and  proceedings  thereof,  still  remaining  in  this  Court,  will  more  fully 
and  at  large  appear;  and  the  said  plaintiff  further  says,  that  the  said 
defendants  never  paid,  or  in  any  manner  satisfied  the  said  judg- 
ments; but  obtained  a  release,  from  the  same,  by  their  respective 
applications  for  the  benefit  of  the  said  Act  of  Assembly,  and  its 
several  supplements ;  and  their  several  discharges  under  the  Bii.me, 
at  the  several  times  and  in  the  manner  stated  and  set  forth  in  their 
said  third  plea ;  whereby,  and  because  of  said  discharges  of  said 
defendants,  without  having  in  any  manner  paid  or  satisfied  the  said 
promissory  not«,  or  said  judgment  for  the  recovery  of  the  same,  the 
said  Eichard,  afterwards,  and  after  the  said  discharges  of  said  de- 
fendants, to  wit,  on  the  first  day  of  February,  in  the  year  1842,  as 
endorsee  and  bolder  of  said  promissory  note,  demand  of  him,  the 
said  John  F.  Callan,  as  endorser  on  said  note,  and  as  security  to  him 
for  the  payment  of  the  same  by  the  said  defendants,  the  said  sum  of 
money  specified  in  said  promissory  note,  and  all  interest  due  on  the 
same;  and  which  said  sum  of  money,  the  said  John  F.  Callan  was 
bonnd  in  law  to  pay ;  and  the  said  plaintiff  further,  in  fact  saith, 
that  he  did  afterwards,  and  after  the  said  discharges  of  said  defend- 
ants, under  said  Act  of  Assembly,  and  its  several  supplements,  to 
wit,  on  the  first  day  of  February,  1842,  at  the  county  aforesaid,  pay 
to  the  said  Richard,  as  holder  and  endorser  of  said  promissory  note, 
and  in  satisfaction  of  the  same,  the  sum  of  $1,200,  current  money, 
and  which  said  sum  of  money  the  said  plaintiff  saith,  was  so  much 
money  laid  out,  ex{>ended,  and  paid  by  him,  the  said  plaintiff,  at  the 
special  instance  and  request,  and  to  and  for  the  use  and  behoof  of 
them,  the  said  defendants,  since  their  said  respective  discharges ; 
whereby,  notwithstanding    said  discharges,    action    hath    accrued 
♦  to  him,  the  said  plaintiff,  to  demand  and  recover  from  them,    ^  ,»,q 
the  said  defendants,  the  said  sum  of  current  money,  so  paid    "^ 
for  them  as  aforesaid ;  and  this,  he,  the  said  plaintiff,  is  ready  to 
verify;  wherefore  he  prays  judgment,  and  his  damages  b^'  him  sus- 
tained, on  occasion  of  the    non-performance  of  the  said  several 
promises  and  undertakings,   in   the  said    declaration   mentioned, 
to  be  adjudged  to  him,  &c. 
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The  defendaDts  demarred  generally  to  the  replieation  to  the  third 
plea,  in  which  the  plaintiffs  joined.  The  County  Court  rendered 
judgment  on  the  demurrer  for  the  plaintiffs,  and  damages  were 
assessed  by  consent.    The  defendants  prosecuted  the  appeal. 

The  cause  was  argued  before  Archer,  Dorset,  Chambers, 
Silence,  Stone,  and  Semmes,  JJ. 

Mason,  for  the  appellants  maintained,  as  this  was  not  the  case  of 

a  security  suing  his  principal,  upon  the  ground  of  payment  made, 

after  the  principal  had  been  released  by  operation  of  law,  the  action 

could  not  be  maintained.     And  he  cited  3  D.  dt  E.  341,  98,  599 ;  3 

Wilson,  346. 

The  appellee  was  a  bona  fide  creditor  of  the  appellant,  by  reason 
of  the  note,  and  as  the  note  could  have  been  proved  by  him,  as  a 
debt  against  the  insolvent's  estate,  there  was  no  liability  over.  4  A 
&  E.  825. 

At  this  point  of  the  argument,  R.  Johnson,  also  for  th6  appellants, 
enquired,  if  the  Court  would  hear  an  argument  in  opposition  to  their 
judgment,  in  the  appeal  of  Harris  vs.  Oliver,  E.  S>  Mss,  In  that 
case,  the  note  was  made  ibr  the  accommodation  of  the  endorser,  who, 
after  his  release  as  an  insolvent  debtor,  was  offered  as  a  witness  for 
the  maker  of  the  note ;  and  it  was  held,  as  the  witness  would  be 
hable  over  to  the  defendant,  who  offered  him,  upon  his  paying  the 
note,  he  was  incompetent  to  testify. 

The  Court,  upon  consultation  at  the  bar,  said  the  principle  of  that 
decision  would  not  be  disturbed. 

^  •  F,  A,  Schley,  for  the  appellee.    This  case  is  not  distinguish- 

*  •  ^  able  in  principle,  from  Harris  vs.  Oliver.  The  endorser,  here, 
has  no  right  of  action,  until  he  has  paid  the  note.  Until  then,  he 
has  no  debt  to  prove. 

Calian  would  not  be  permitted  to  question  the  appellant's  right  to 
a  release,  until  he  had  paid. 

The  rules  applicable  to  bills  of  exchange,  are  only  applicable  to 
notes  after  endorsement.  Byles  on  Bills,  17  Law  Lib,;  Smithes  Mer. 
Law,  163,  164;  Chitty  on  Bills,  553;  2  Burr.  676;  Burr.  1224;  1 
Q.  dt  J.  175. 

Notes  after  endorsement,  take  the  character  of  inland  bills.  The 
rules,  as  to  bills  creating  rights  and  duties,  show  that  endorsers  are 
mere  sureties,  entitled  to  such  rights,  and  will  be  protected  accord- 
ingly. Chitty,  266.  An  endorsement  is  an  indemnity,  provided  dae 
notice  is  given  of  failure  to  pay  by  the  maker.  Calian  is  in  law,  as 
the  drawer  of  a  bill,  and  hence,  a  security  for  the  acceptor.  Chitty 
on  B,  333,  note  Z,  states  the  order  of  liability,  as  to  the  several  parties 
to  the  instrument.  3  Bos.  d;  Fuller,  366;  4  Bing.  720;  16  Law  Lib, 
136,  137,  138 ;  3  Kent  Com.  86. 

Nothing  will  discharge  the  acceptor,  but  payment  and  release,  or 
what  is  equivalent  to  a  release.  A  discharge  under  insolvent  law, 
is  neither.    4  Bifig.  717 ;  15  E.  Com.  Law  R.  126. 
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Callan  had  no  control  over  the  bill  at  the  time  of  insolvency.  He 
had  parted  with  it.  The  endorser's  rights  arise  on  payment  of  the 
note.     1  Lord  Bay.  742 ;  3  H.  d:  J.  132,  133. 

By  payment  by  the  endorser,  after  his  payment  a  new  contract  is 
created.    17  Law  Lib.  161. 

Before  this  he  had  no  right  of  action.  Then  can  the  prior  release 
affect  him  f  Can  it  operate  on  a  contract  not  then  in  existence  t 
The  insolvent  law  only  affects  the  debts  due  at  the  period  of  arrest. 
Yet  it  is  no  satisfaction.    The  debt  still  remains.    4  i>.  d^  E.  447. 

Then  a  surety  who  pays  the  debt,  is  not  precluded  by  the  prior 
iDsolvency  of  his  principal:  any  other  construction  would  be  unjust. 

•  Reverdy  Johnson,  in  reply.  The  thing  to  be  accomplished  ^ 
by  the  Act  of  1805,  ch.  110,  sees.  5  and  13,  was  the  emancipa-  *®" 
tion  of  the  debtor  from  all  his  then  engagements,  from  the  incum- 
brance of  his  debts.  AH  his  property  was  to  be  surrendered  up ; 
nothing  was  to  be  kept  for  contingencies.  All  property,  real,  per- 
sonal, and  mixed,  was  to  be  conveyed.  The  5th  section  discharges 
the  debtor  from  all  debts  due,  owing  or  contracted;  all  his  cove- 
nants, all  his  promises,  all  discharged;  every  form  of  agreement 
deed,  or  contract,  is  discharged.  The  petitioners  under  the  Act 
of  1805,  (which  afterwards  was  made  the  basis  of  our  general 
system,)  were  merchants ;  all  indebted  on  negotiable  paper.  The 
Legislature  designed  to  apply  the  Act  to  negotiable  paper,  for  all  the 
petitioners  were  then  so  indebted.  The  endorser,  here,  is  a  creditor, 
by  force  of  the  original  contract ;  and  by  that  alone.  The  Act  was 
to  release  a  petitioner,  but  no  other  person.  It  contemplated,  that 
other  persons  might  be  liable,  but  it  was  the  debt  with  reference  to 
the  original  debtor,  the  Legislature  struck  at.  The  13th  sec.  gives 
relief  as  to  subsequent  arrests,  upon  antecedent  contracts;  and  a 
party  can  only  apply  once  in  two  years.  The  case  cited  from  4 
D*  &  E,  447,  has  no  application  here.  It  relates  to  a  release  under 
the  Lord's  Act,  which  ha«  no  resemblance  to  our  law.  A  release 
there,  is  a  statutable  payment  of  the  particular  debt,  for  which  the 
party  was  executed.    2  Sell.  Prac.  346. 

Hence,  there  must  be  a  remedy,  still,  in  favor  of  the  creditor,  who 
had  not  charged  the  debt  in  execution.  3  Wilson,  262 ;  1  Term  Rep. 
598, 346,  are  cases,  in  which  there  was  no  obligation  on  the  part  of 
the  debtor,  to  pay  at  ail ;  no  consideration ;  no  right  of  action ;  3 
fl.  <fc  J.  125.  Failure  of  consideration,  unless  in  cases  of  mala  in  se 
wZ  proMhita^  can  only  be  taken  advantage  of  by  immediate  parties 
to  the  contract.  As  to  third  persons,  the  question  is  not  open. 
Where  a  holder  of  a  note  has  given  value,  it  is  immaterial  whether 
the  instrument  was,  originally,  an  accommodation  to  another  or 
not.  This  is  all  that  3  H.  dt  J.  125,  decides.  The  case  before  us  is 
altogether  different  from  *  that.  The  appellants  were  bound 
to  pay  Callan.  On  failure  to  pay,  they  were  fixed  as  to  him.  *^* 
vallan  was  fixed,  as  to  Washington ;  who  might  have  had  two  judg- 
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meats,  yet  bat  one  satisfactioD.  How  then  did  Gallan  stand  to  the 
makers  after  judgment  f  He  might  pay,  demand  an  assignment  of 
Washington's  judgment  against  the  appellants,  and  have  it  entered 
for  his  ase.  Then  Gallan  was  bound  to  pay.  Yet  it  is  argued,  if  he 
refused  and  postpones  payment,  he  may  recover.  But  if  he  does  his 
duty  and  pays  promptly,  he  cannot.  .  This  cannot  be :  he  is  then  a 
creditor,  and  bound  by  the  Act  of  insolvency,  where  legal  and  equi- 
table creditors  may  all  come  in. 

By  the  Coubt —  Judgment  affirmed. 


William  M.  Beall  and  Theresa  MoElfresh,  Adm'r  of  John 
H.  McBlfbesh  v8.  Geobge  Schley,  David  Babb  and 
Christina  BARR.—December,  1844. 

M.  by  his  last  will  devised  to  T.  one  of  his  three  sisters  certain  real  estate, 
and  constituted  her  his  residuary  legatee  and  devisee*,  he  bequeathed  to 
her  all  his  ^^money,  chotea  in  action^  and  all  the  rest,  residue  and  re- 
mainder of  my  property,  real,  personal,  and  mixed,  (not  hitherto  devised 
or  bequeathed,)  of  which  I  am  now  possessed,  or  of  which  I  may  be 
possessed  at  the  time  of  my  death,  to  her,  her  heirs  and  assigns,  for- 
ever." The  testator  also  devised  real  and  personal  estate,  in  trust,  for 
his  two  other  sisters.  After  the  execution  of  this  will  he  purchased 
other  real  estate,  and  died  without  republishing  his  will.  Held^  that  the 
two  sisters  of  T.  who  had  taken  possession  of  all  the  trust  property  de- 
vised to  them,  could  not  also  claim  as  heirs-at-law  their  proportion  of  the 
after  acquired  real  estate,  and  that  within  sixty  days  they  should  signify 
their  election  to  take  as  devisees  or  heirs  of  the  testator;  that  if  they 
elected  to  take  the  property  devised,  all  their  right  in  the  property  pur- 
chased after  the  date  of  the  will  would  be  directed  to  be  conveyed  to  T. 
the  residuary  devisee,  but  if  they  elected  to  take  as  heirs  the  after  pur- 
chased land,  their  life  estates  in  the  property  devised  to  them  would 
pass  to  the  residuary  devisee,  (a) 

Such  election  would  not  affect  the  rights  of  the  persons  in  remainder  after 
the  life  estates  of  the  two  sisters  of  T.  (6) 

No  person  will  be  compelled  to  make  an  election  unless  the  intention  of  the 
testator  be  sufficiently  made  out.  There  never  can  be  a  case  of  implied 
election,  but  upon  a  presumed  intention  of  the  testator. 

The  degree  of  intention  necessary  to  raising  a  case  of  election,  must  plainly 
appear  on  the  face  of  the  will,  (c) 

Where  a  testator  declares  in  express  terms  his  design  to  make  T.  his  resi- 
duary devisee,  and  explicitly  announces  of  what,  by  devising  to  her 


(a)  Examined  and  approved  in  Barbour  vs.  Mitchell^  40  Md.  163.  Under 
Rev.  Code,  Art.  49,  sec.  18,  every  will  executed  after  1st  June,  1850,  shall 
pass  all  the  real  estate  which  the  testator  had  at  the  time  of  his  death.  Aa 
to  election  generally  see  Pomeroy  Eq.  Jur.  sees.  461,  et  seq. 

(b)  Approved  in  Hanson  vs.  Worthitigton^  12  Md.  438. 

(c)  Approved  in  Waters  vs.  Howard,  1  Md.  Ch.  119.  See  also  HaU  vs.  HaU^ 
1  Bland,  135;  Jones  vs.  Jones,  8  Gill,  197. 
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the  remainder  of  the  property  of  which  he  was  then  possessed,  or  of 
which  he  might  be  possessed,  at  the  time  of  his  death ;  this  is  evidence 
of  his  intention  to  devise  all  the  estate  of  which  he  might  die  possessed; 
and  upon  the  equitable  principles  of  election,  is  a  devise  to  that  extent. 

*  The  doctrine  of  equitable  election  is  as  applicable  to  an  heir-at-law,  •■  q  a 
as  to  other  devisees;  and  may  result,  either  from  an  express,  or  ^^^ 
an  implied  condition. 

A  man  shall  not  take  a  benefit  under  a  will,  and  at  the  same  time  defeat  the 
provisions  of  the  instrument;  if  he  claims  an  interest  under  it,  he  must 
give  full  effect  to  it,  as  far  as  he  is  able.  He  cannot  take  what  is  devised 
to  him,  and  at  the  same  time,  what  is  devised  to  another;  hence,  he  must 
elect  which  he  will  take  of  the  two  devises,  (d) 

The  rule,  that  a  will  is  inoperative  to  pass  lands  acquired  after  its  execution, 
will  not  prevent  the  application  of  the  doctrine  of  election,  (e) 

Told  wills,  as  of  femes  covert,  or  infants,  do  not  demand  an  election;  so  a 
will  not  executed  according  to  the  Statute  of  Frauds,  creates  no  case  of 
election,  from  implication.    Such  wills  cannot  be  read  as  evidence. 

The  modem  English  cases  do  not  enlarge  the  principle  of  election. 

The  Court  will  fix  a  time,  in  their  decree,  within  which  a  devisee  bound  to 
elect,  must  make  an  election;  and  if  the  election  is  not  to  take  the 
estate,  in  fact  used  and  enjoyed  under  the  will,  the  Court  will  further 
decree  an  account  of  rents  and  profits  of  the  part  so  held  and  used. 

Appbal  from  the  equity  side  of  Frederick  County  Court.  The 
appellees  in  their  bill  alleged,  that  Caspar  Mantz,  being  seized  and 
possessed  of  a  large  real  ai)d  personal  estate,  did,  on  the  29th  August, 
1832,  publish  his  last  will  and  testament;  and  about  the  29th  Octo- 
ber, 1839,  died  without  having  revoked,  or  in  any  manner  altered  or 
changed  his  said  will.  That  John  H.  McElfresh,  naioed  in  said  will, 
took  upon  himself  the  burden  of  executing  all  the  trusts  imposed  uiK)n 
Mm  and  confided  to  him  by  said  will;  both  as  the  sole  execu- 
tor of  said  will,  as  also  the  trustee  for  the  several  parties,  devi- 
sees, and  legatees,  named  in  said  will.  That  in  and  by  said 
will  and  testament,  the  said  testator  did,  among  other  things,  de- 
vise and  bequeath  to  the  said  John,  &c.,  (for  a  statement  of  which 
devises  and  bequests,  see  the  will  post)  That  the  said  J.  H. 
McE.,  after  the  death  of  said  testator,  gave  to  your  oratrix, 
Christina  Barr,  wife  of  David  Barr,  full  and  immediate  posses- 
sion of  said  farm,  so  devised  to  her  as  aforesaid,  in  compliance 
with  the  direction  of  said  testator ;  and  she  has,  ever  since,  received 
and  enjoyed  the  rents  and  profits  thereof.  He  also  received  and 
paid  over  to  her,  the  dividends  received  by  him  on  said  bank  stock ; 
also,  the  rents  on  the  dwelling  house  of  said  testator,  and  the  several 


(d)  Approved  in  Barbour  vs.  MitchelL  40  Md.  163;  WcUers  vs.  Howard^  1 
Md.  Ch.  120. 

[«)  Approved  in  Gough  vs.  Manning^  26  Md.  866,  holding  that  a  will  is  not 
^oid,  because  it  does  not  always  dispose  of  the  property  devised  as  it  pur- 
ports to  do. 
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1 QQ  ^^*®  ^^  ground  in  Frederick  Town ;  ♦  as  devised  as  aforesaid, 
*®*'  for  the  use  of  your  oratrix.  But  the  said  McEIfresh;  in  his 
lifetime,  did  not  pay  over  to  your  oratrix  any  part  of  the  interest 
due  her  on  the  said  sum  of  (32,000;  contending,  that  he  was 
not  bound  to  pay  the  same  until  two  years  after  the  death  of  said 
testator;  that  he  was  entitled  to  hold  the  said  sum,  free  of  interest, 
for  one  year  after  the  death  of  said  testator ;  so  that  your  oratrix 
would  be  entitled  to  receive  interest  on  said  sum,  from  the  29th  day 
of  October,  1840,  and  not  before,  to  which  your  oratrix  objected,  and 
the  said  McEIfresh,  therefore,  withheld  from  her  the  said  interest  on 
said  $32,000;  that  the  said  J.  B.  McE.  died  some  time'in  the  month 
of  July,  1841,  intestate,  nnd  that  letters  of  administration  on  his 
goods  and  chattels,  rights  and  credits,  have  been  granted  by  the 
Orphans'  Court  of  Frederick  County,  to  his  widow,  Theresa  McEI- 
fresh and  William  M.  Beall,  who  are  sicting  as  such  administrators ; 
your  orator  and  oratrix  further  charge,  that  the  said  J.  H.McE.,  in  his 
life-time,  received  and  held  in  his  hands,  for  the  use  of  your  oratrix, 
the  interest  on  said  $32,000 ;  and  that  he  also  received  from  the 
assets  of  said  testator  the  said  principal  sum  of  $32,000,  and  had  the 
same  so  invested  or  loaned,  as  to  produce  and  yield  annually,  the  legal 
interest  of  the  same;  which  ought  to  have  been,  but  which  was  not, 
paid  over  to  your  oratrix,  during  the  life-time  of  the  said  J.  H.  McE.; 
that  some  time  after  the  death  of  said  J.  H.  McE.,  your  oratrix 
applied  to  his  said  administrators  to  pay  her  over  the  dividends  on 
said  bank  stock,  that  had  accrued  in  part,  and  had  not  been  paid 
over  to  her  in  the  life-time  of  said  intestate,  and  which  had  in  part 
accrued  since  his  death ;  as  also  to  pay  over  to  her  certain  rents 
that  had  become  due  on  the  real  property  lying  in  Frederick  Town  ; 
and  also  the  interest,  due  to  her  under  the  will  of  her  said  brother, 
on  the  said  sum  of  $32,000 ;  but  they  refused  payment  of  any  part 
to  her;  saying,  that  any  payment  to  be  made  by  them,  must  be 
made  to  whoever  might  be  appointed  the  trustee  for  your  oratrix, 
in  the  place  and  stead  of  the  said  J.  H.  McE.,  deceased.  That  your 
oratrix  being  much  in  want  of  money,  which  her  brother's  bounty 
1  fi/f  ^^^  ^^  kindly  provided  for  her,  immediately  filed  her  •  petition, 
*®*  together  with  her  husband,  in  honorable  Court;  and  obtained 
an  order  appointing  George  Schley  her  trustee,  to  act  in  the  place 
and  stead  of  the  said  J.  H.  McE.,  in  regard  to  said  trusts;  that  said 
George  Schley  has  accepted  said  trust;  that  the  said  G.  S.  as  trus- 
tee, as  aforesaid,  in  the  place  and  stead  of  J.  H.  McE.,  and  by  vir- 
tue of  said  order,  called  on  said  administrators  of  said  McEIfresh, 
to  pay  into  his  hands,  for  the  use  of  your  oratrix,  according  to  the 
provisions  and  directions  of  said  last  will  of  said  Casper  Mantz,  the 
$32,000,  in  cash,  with  all  the  interest  due  thereon  ;  <as  also  the  rents 
of  the  real  estate,  and  the  dividends  on  the  said  bank  stock,  that 
had  been  received  by  the  said  J.  H.  McE.  in  his  lifetime;  but  hjid 
not  been  paid  over  to  your  oratrix,  the  said  Christina,  by  him.    That 
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the  said  administrators  did  pay  over  to  said  George  Schley,  as  trus- 
tee to  your  oratrix,  the  rents  and  dividends  on  the  bank  stock 
received  by  said  J.  H.  McE.,  as  also  the  sum  of  $28,000,  in  part  of 
the  said  principal  sum  of  $32,000 ;  and  the  sum  of  $2,426.66,  as  inte- 
rest on  said  $32,000,  from  the  29th  day  of  October,  1840,  being  one 
year  after  the  death  of  said  testator,  up  to  the  3rd  ^ay  of  February, 
1842 :  that  being  the  day  on  which  the  payment  was  made  to  your 
orator,  the  said  George  Schley.  But  the  said  administrators  refused 
to  pay  the  remaining  $4,000,  of  the  said  principal  sum,  to  the  said 
6.  S.;  and  now  hold  the  same  in  their  hands,  and  refuse  to  pay  it 
over  for  the  benefit  of  your  oratrix,  until,  as  they  say,  your  oratrix 
aod  her  said  husband  will  unite  in  a  deed  of  conveyance :  by  which, 
they  will  convey  and  release  to  the  said  T.  McE.,  as  the  residuary 
devisee  in  said  will,  all  their  estate,  right,  title,  and  interest  both  at 
law,  and  in  equity,  in  and  to  a  certain  farm  or  tract  of  land,  known 
as  the  "  Kenega  farm  ;"  and  which  said  land  was  purchased,  by  and 
conveyed  to,  the  said  Casper  Mantz,  some  considerable  time  after  he 
had  made  and  executed  his  said  last  will  and  testament.  This  con- 
veyance yoar  oratrix  is  unwilling  to  make,  believing,  as  she  is  indeed 
advised,  that  the  said  testator  died  intestate,  as  to  the  said  land  so 
porchased  by  him,  after  he  bad  made  his  said  will,  and  that  the 
same  will  descend  to  his  heirs-at-law,  of  whom  your  oratrix  is  one ; 
and  •that  your  oratrix  is  under  no  obligation,  legal  or  equita-  ^ ^j. 
ble,  to  forego  her  rights  as  one  of  the  heirs-at-law,  of  her  said  *"^ 
brother,  to  said  farm,  to  enable  her  to  receive  and  enjoy  the  whole 
bounty  intended  for  her,  and  given  to  her  by  his  said  last  will  and 
testament.  But  now  so  it  is,  &c.  Prayer,  for  subpoena  against  the 
appellants,  and  for  relief,  &c. 

Caspar  Mantz  devised  as  follows  : 

^Ust.  I  devise  and  bequeath  to  John  H.  McElfresh,  his  heirs  or 
assigns,  for  the  purposes,  uses,  and  trusts,  hereinafter  mentioned, 
222  acres  of  land,  more  or  less,  being  part  of  '  Locust  Level,'  &c.; 
and  $10,000,  money,  now  in  the  hands  of  J.  H.  McE.,  bearing  in- 
terest, &c.  It  is  my  wish  and  desire,  and  I  do  so  order  and  direct, 
that  the  net  profits  arising  from  the  aforesaid  farm  of  222  acres, 
after  deducting  what  is  necessary  to  keep  said  farm  and  the  build- 
ings thereon  in  good  repair,,  together  with  the  interest  arising  after 
my  death  from  the  $10,000,  of  three  per  cent,  funds,  in  the  hands  of 
J.  n.  McE.,  and  the  $5,000  in  cash  as  aforesaid,  shall  be  invested  in 
some  good  funds,  at  the  discretion  of  the  said  J.  H.  McE.  I  further 
order  and  direct,  that  the  said  J.  H.  McE.  shall  pay  over  to  my  sister 
Eleanor,  out  of  the  net  proceeds  of  the  real  and  personal  estate, 
above  devised,  during  the  life  of  her  husband,  as  much  as  the  said 
J.  H.  McE.  may  think  necessary  for  the  comfort  of  my  said  sister 
Eleanor,  and  her  children ;  but  in  no  event  to  suflFer  any  part  of  said 
proceeds  to  go  into  her  husband's  hands.  And  any  receiptor  acquit- 
tance which  my  sister  Eleanor,  though  covert,  shall  execute,  &c.    I 
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further  direct,  that  should  my  sister  Eleanor  outlive  her  hasband, 
that  the  net  proceeds  of  the  land,  and  mon^y,  and  cash,  hereinbe- 
fore mentioned,  shall  be  paid,  semiannually,  to  my  sister  Eleanor^ 
&c.;  and  all  the  net  proceeds  and  increase  of  the  said  real  and  per- 
sonal estate,  which  may  be  in  the  hands  of  the  said  J.  H.  McE.  at 
the  death  of  my  sister  Eleanor,  shall  be  equally  divided  between  her 
children,  share  and  share  alike;  but  should  any  of  her  said  children 
have  died,  before  said  division  shall  be  made,  and  left  children,  the 
said  children  shall  be  entitled  to  their  mother's  or  father's  share,  as 
•m^g^  the  case  may  be.  But  ^  no  division,  as  aforesaid,  shall  be  made 
^^'^  during  the  life  of  my  sister  Eleanor's  husband,  nor  until  her 
youngest  child  shall  attain  the  age  of  twenty-one  years.  If  in  the 
course  of  events,  it  should  become  necessary  for  the  said  John  H. 
McElfresh  to  make  a  disposition  of  his  worldly  aifairs,  I  hereby 
authorize  and  empower  him  to  appoint  some  trusty  friend  to  carry 
into  effect  my  wishes  and  directicms,  respecting  the  devises  and  lega- 
cies hereinbefore  mentioned,  and  to  allow  him  such  compensation  as 
he  may  think  proper. 

2d.  I  hereby  devise  and  bequeath  to  J.  H.  McE.,  his  heirs  or  assigns^ 
for  the  purposes,  uses  and  trusts  hereinafter  mentioned,  454^  acres 
of  land,  more  or  less,  &c.  It  is  my  will  and  desire,  and  I  do  so  order 
and  direct,  that  immediately  after  my  decease,  my  sister  Christina 
shall  go  into  the  possession  of  the  aforesaid  farm  of  454^  acres,  have 
and  enjoy  the  whole  productions  and  profits  thereof.  It  is  my  will 
and  desire,  and  I  do  so  order  and  direct,  that  all  the  other  property 
hereinbefore  mentioned,  save  what  is  put  in  trust  for  my  sister  Elea- 
nor, shall  be  in  the  hands  of  the  said  John  H.  McElfresh,  in  trust; 
the  said  John  H.  McElfresh  is  to  receive  and  collect  all  the  net  pro- 
ceeds of  said  real  and  personal  estate ;  and  the  same,  together  with 
all  the  interest  on  bank  stock  and  other  funds,  he  shall  pay  over  to 
my  sister  Christina,  to  her  own  separate  use,  during  her  natural 
life,  whether  she  be  covert  or  sole;  and  any  receipt  or  acquittance  of 
my  said  sister  Christina,  though  covert,  given  to  the  said  John  H. 
McElfresh,  touching  the  trusts  hereinbefore  mentioned,  shall  be  as 
valid  in  law  as  if  she  was  sole.  And  further,  it  is  my  will,  and  I  do 
so  order  and  direct,  that  after  the  death  of  my  said  sister  Christina^ 
all  the  real  estate  hereby  devised  to  the  said  John  H.  McElfresh  in 
trust,  for  my  sister  Christina,  shall  be  sold ;  and  I  do  hereby  author- 
ize and  empower  the  said  John  H.  McElfresh  to  convey  the  same  as 
fully  as  I  could  do,  and  the  proceeds  arising  from  said  real  estate, 
together  with  the  bank  stocks  and  other  funds,  and  the  increase 
thereof,  herein  devised  in  trust,  for  the  benefit  of  m^'  sister  Chris- 
tina, shall  be  equally  divided  among  the  children  of  my  sister  Chris- 
^  tina,  that  may  be  then  living,  share  *  and  share  alike;  and 
*^  ■  should  any  one,  or  more,  of  her  said  children  have  died  before 
said  division,  then  the  child  or  children,  of  such  child  or  children, 
shall  come  in  for  the  same  share  that  the  mother  or  father  would 
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have  been  entitled  to,  if  living.  Provided,  and  it  is  my  will  and 
desire,  that  no  sale  or  division  of  the  real  and  personal  property, 
herein  devised  and  beqaelithed  to  John  H.  McElfresh,  in  trust,  for 
my  sister  Christina  and  her  children,  shall  be  made,  until  her 
youngest  child  arrive  to  the  age  of  twenty-one  years. 

3d.  I  devise  and  bequeath  to  my  sister  Theresa,  to  her,  her  heirs 
and  assigns,  forever,  all  the  following  property,  to  wit:  all  that  tract 
of  land,  being  part  of  a  tract  of  land  called  ^Tasker's  Chance,'  &c., 
to  her  my  said  sister  Theresa,  her  heirs  and  assigns  forever. 

4th.  It  is  my  will  and  desire,  and  I  do  so  order  and  direct,  that  my 
sister  Theresa  shall  pay  to  Catharine  Clark,  a  free  colored  woman, 
1100  in  quarterly  payments  of  $25  each,  in  advance,  during  her  nat- 
ural life.  There  is  a  chest  of  home  made  linen  in  my  house,  if  there 
should  be  any  of  it  left  at  the  time  of  my  death,  it  is  my  wish  that 
it  shall  be  equally  divided  between  my  three  sisters,  Eleanor,  Chris- 
tina, and  Theresa.  And  furthermore,  I  do  hereby  make  and  consti- 
tnt«  my  said  sister  Theresa,  my  residuary  legatee  and  devisee ;  and  do 
hereby  give  and  bequeath  to  her  all  my  money,  chases  in  aetionj  and 
all  the  rest,  residue  and  remainder,  of  my  property,  real,  personal, 
and  mixed,  (not  hereinbefore  devised  or  bequeathed,)  of  which  I  am 
now  possessed,  or  of  which  I  may  be  possessed  at  the  time  of  my 
death,  to  her,  my  said  sister  Theresa,  her  heirs  and  assigns  forever. 
And  finally,  I  do  hereby  make,  constitute,  and  appoint  Joh^  H. 
McElfresh,  my  whole  and  sole  executor  of  this,  my  last  will  and  tes- 
tament ;  and  I  do  revoke  and  annul  all  former  wills  heretofore  made 
by  me,  relying  on  his  honesty  and  integrity  to  carry  this,  my  last 
will  and  testament,  into  full  and  complete  efiect.  In  testimony 
whereof,  I  have  set  my  hand  and  affixed  my  seal,  this  29th  August, 
1832.  Caspar  Mantz,  [Seal.]" 

•  The  defendants,  William  M.  Beall  and  Theresa  McElfresh, 
in  their  answer  declare,  that  they  admit  that  Caspar  Mantz,  1^8 
did,  on  the  29th  day  of  August,  1832,  make  and  execute  his  last  will 
and  testament  in  due  form  of  law,  a  true  copy  of  which  is  exhibited 
as  a  part  of  the  complainants'  bill,  and  that  the  said  C.  M.  died  in 
the  latter  part  of  October,  1839,  without  having  revoked  said  will. 
That  John  H.  McElfresh,  who  was  named  in  said  will  as  executor 
and  trustee,  to  take  charge  of  the  estate  of  said  Caspar  Mantz,  ac- 
cepted the  trust  reposed  in  him,  and  as  to  the  true  character  and 
legal  and  equitable  construction  of  the  trust  reposed  in  the  said  John 
H.  McElfresh.  these  defendants  submit  themselves  to  the  determina- 
tion of  this  honorable  Court.  That  the  said  Caspar  Mantz,  after  the 
making  and  executing  said  last  will,  purchased  a  tract  of  land  of  a 
certain  Joseph  Eenega,  and  obtained,  therefor,  a  deed  of  conveyance, 
a  true  and  certified  copy  thereof  is  here  exhibited  as  a  part  of  this 
answer;  and  that  the  said  Caspar  Mantz,  died,  the  owner  of  said 
land  and  premises,  contained  and  specified  in  said  deed  from  Joseph 
Kenega.     And  these  defendants  state  further,  for  answer,  that  the 
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said  Cbriatina  Barr,  one  of  the  devisees  and  legatees  aforesaid,  and 
her  trustee  George  Schley,  Esq.,  claim  to  receive  the  whole  of  the 
devises  and  legacies  given  to  the  said  Christina  Barr,  by  the  said  G. 
M.;  and  the  said  Christina  Barr,  as  one  of  the  heirs-at-law  of  C.  M. 
also  claims  one- third  of  the  said  laud  and  premises,  so,  as  afpresaid, 
conveyed  to  the  said  C.  M.,  after  the  making  and  executing  sMd  will; 
without  relinquishingor  giving  up  any  part  of  the  testator's  bounty, 
given  by  said  will  to  the  said  Theresa  McElfresh,  the  residuary  devi- 
see and  legatee.  These  defendants  are  advised,  that  the  said  Chris- 
tina Barr  will  not  be  permitted,  according  to  the  rules  of  a  Court  of 
equity,  to  take  both  under  and  against  the  will  of  Caspar  Mantz; 
but  that  she  will  be  bound,  according  to  the  well  settled  rules  in  a 
Court  of  equity,  to  elect  which  she  will  take.  These  defendants  fur- 
ther state,  for  answer,  that  they  are  advised  that  they  are  not  bound 
in  equity,  to  pay  any  more  of  the  legacies  bequeathed  to  the  said 
I  fio  ^^"'*^^"*  ^^^^  ^  George  Schley  Esq.,  her  trustee,  until  the 
I  oH  •  gg^id  Christina  make  her  election,  to  take  under  the  will  and 
release  all  right  she  may  have,  if  she  have  any,  to  the  said  land  and 
premises  commonly  called  the  "  Kenega  farm;"  and  they  also  state 
that  the  said  Christina  Barr  claims  both,  the  bounty  of  the  testator 
under  the  will,  and  a  proportion  of  the  after  acquired  land  and  prem- 
ises commonly  called  the  '^  Kenega  farm ;"  which  they  refused  to 
yieM,  until  the  question  of  election  is  finally  determined  by  this  hon- 
orable Court,  as  a  Court  of  equity.  These  defendants  further  state, 
for  answer,  that  they  admit  that  the  said  John  H.  McElfresh  is  dead, 
and  that  he  died  intestate,  and  that  these  defendants  obtained  letr 
ters  of  administration  from  the  Orphans'  Court  of  Frederick  County, 
on  the  estate  of  the  said  John  EL.  McElfresh,  deceased. 

The  residue  of  this  answer  not  being  deemed  material  to  illustrate 
this  case,  as  decided,  is  omitted  by  the  reporter. 

After  the  general  replication,  the  parties  filed  an  agreement  show- 
ing what  had  been  done  under  the  trusts  of  C.  M's  will;  and  that  a 
pro  forma  decree  be  passed  by  the  Court  for  the  purpose  of  taking 
the  case  to  the  Court  of  Appeals,  to  determine  and  settle  the  ques- 
tions submitted  to  the  Court  upon  the  following  propositions,  viz : 

In  this  case,  if  the  Court  shall  be  of  opinion  that  George  Schley, 
Esq.,  as  the  trustee  of  C.  B.,is,  according  to  the  doctrine  of  a  Court 
of  equity,  entitled  to  take  and  receive  under  and  by  virtue  of  the 
will  of  C.  M.,  the  whole  and  entire  property  and  money  devised  and 
bequeathed  to  J.  H.  McE.,  in  trust,  for  the  said  Christina  Barr,  and 
she  to  take  and  hold  her  proportion  as  one  of  the  heirs-at-law  of  C. 
M.,  deceased,  of  the  laud  and  premises  specified  in  the  deed  from 
Joseph  Kenega  to  the  said  Caspar  Mantz,  and  that  the  said  Chris- 
tina Barr  and  her  said  trustee  can,  according  to  the  rules  and  prin- 
ciples of  a  Court  of  equity  in  this  State,  receive  and  claim  under  the 
circumstances  of  this  case,  all  the  property  devised  and  bequeathed 
in  trust  for  her,  and  also  as  heir-at-law  of  C.  M.,  deceased,  one-third 
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part  of  the  said  land  and  premises  aforesaid,  purchased  of  Joseph 
Kenega  by  the  said  C.  M.,  after  the  making  and  executing  his  will, 
without  being  put  to  elect,  which  she  will  take;  *  then,  and  in  ^^^^ 
that  case,  the  Court  will  pass  an  unconditional  decree,  order-  ^"V 
ing  and  directing  the  said  William  M.  Beall  and  Theresa  McElfresh 
as  the  administrators  of  J.  H.  McE.,  deceased,  to  pay  to  the  said  G. 
S.  as  the  said  trustee  of  C.  B.,  the  sum  of  $4,000,  with  the  interest 
thereon,  from  the  3rd  day  of  February,  1842,  as  the  balance  of  the 
trust  funds  which  were  in  the  hands  of' J.  H.  McE.,  as  trustee  for 
said  Christina  Barr,  at  the  time  of  his  death. 

But,  on  the  contrary,  if  the  Court  shall  be  of  opinion,  under  all  the 
circumstances  of  this  case,  that  the  said  C.  B.  cannot,  by  the  said 
trustee,  according  to  the  principles  of  a  Court  of  equity,  take,  and 
rightfully  claim,  all  the  property  and  money  devised  and  bequeathed 
to  her  by  the  said  C.  M.,  and  also,  as  heir-at-law  of  C.  M.,  a  propor- 
tion of  the  land  and  premises  specified  in  the  said  deed,  from  Joseph 
Kenega ;  and  that  this  case  is  one  in  which  the  said  C.  B.  ought  to 
be  put  to  her  election,  whether  she  will  take  the  property  bequeathed 
and  devised  in  trust  for  her,  by  the  said  C.  M.,  in  and  by  his  last 
will ;  or  whether  she  will  take,  as  one  of  the  heirs-at-law  of  said  C. 
M.  deceased,  her  proportion  of  the  land  and  premises  purchased  by 
the  said  C.  M.,  after  the  making  and  executing  said  will  of  the  said 
Joseph  Kenega,  and  that  she  cannot  have  and  claim  both.  Then,^ 
and  in  that  case,  the  Court  will  make  such  a  decree  in  the  premises, 
as  shall  to  the  Court  seem  just  and  equitable,  and  in  accordance  with 
the  doctrine  of  election ;  and  to  have  the  same  effect  as  if  a  cross- 
bUl  in  this  case  had  been  filed,  to  compel  the  said  Christina  Barr  and 
her  trustee  to  make  their  election,  how  they  will  take,  &c. 

On  the  4th  day  of  October,  1843,  Frederick  County  Court,  as  a 
Court  of  equity,  [Marshall,  A.  J.]  decreed,  that  William  M.  Beall 
and  Theresa  McElfresh,  as  the  administrators  of  J.  H.  McE.,  de- 
ceased, pay  to  G^rge  Schley,  as  the  trustee  of  C.  B.,  or  bring  into  this 
Court,  to  be  paid  to  him,  the  sum  of  $4,000,  and  the  interest  thereon, 
from  the  3rd  day  of  February,  1842.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  said  Christina  Barr  is  entitled  to 
claim  and  hold,  by  her  said  trustee,  all  the  property  devised  and  be- 
queathed in  •  trust  for  her  by  Caspar  Mantz,  in  his  last  will  -^^ 
and  testament.  And  also,  she  is  entitled  to  hold  and  claim  -1^1 
as  one  of  the  heirs-at-law  of  the  said  Caspar  Mantz,  deceased,  her 
undivided  third  part  of  the  land  and  premises,  purchased  by  the  said 
Caspar  Mantz,  after  the  making  and  executing  his  last  will  and  testa- 
ment of  a  certain  Joseph  Kenega,  specified  and  described  in  the 
deed  of  said  land,  exhibited  in  this  case  by  the  defendants,  as  a  part 
of  their  answers. 

The  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Aboheb,  Chambers,   Spenoe, 
8T0NE,  and  Semmes,  JJ. 
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Palmer  J  for  the  appellaats.  In  a  Ooart  of  eqaity,  can  one  take 
under  a  will,  and  against  itf  Can  he  so  defeat  the  intent  of  the 
testator  f  Beal  property,  acquired  after  the  execution  of  a  will,  vests 
in  the  heirs-of-law  of  the  testator.  Personal  property,  in  the  exe- 
cutor. We  admit,  that  after  acquired,  real  property,  does  not  pass 
under  a  general  devise,  in  a  will.  The  language  of  the  Stat.  Hen.  8, 
has  secured  that  construction.  Yet  the  law  of  England  adopts  the 
rule,  that  one  cannot  take  under,  and  repudiate  the  same  will.  Then, 
does  the  equitable  doctrine  of  election  apply  heref  Does  it  apply 
at  allf  Does  it  apply  to  an  heir-at-law  f  DiUon  vs.  Parker j  1  Swanst 
C.  iJ.  359 ;  2  Star.  Bq.  335,  393,  395. 

An  election  is  between  two  independent  alternatives.  2  Star.  Eq. 
355.  Infants  and  femes  covert  may  be  compelled  to  elect.  Snelgrove 
vs.  Snelgrove^  4  Dessaus.  295,  300 ;  Upshot  vs.  Upshaw^  2  Hen.  and 
Munf.  381. 

Exceptions  to  the  rule  of  election :  wills  of  infants ;  wills  not  exe- 
cuted according  to  the  Statute  of  Frauds.  Dillon  vs.  Parker^  1 
Swanst.  405,  note ;  Hearle  vs.  Oreenbank^  1  Ves.  Sen.  306,  307 ;  Shed- 
don  vs.  Ooodrich^  8  Ves.  Jr.  496 :  1  CoXy  notCy  241. 

The  exception  relates  to  inoperative  or  void  wills.  The  intention 
of  the  testator  is  not  matter  of  proof.    1  Dev.  635. 

*  On  the  rule  and  its  application,  he  cited  Lady  Cavan  vs. 
IVZ  Pulteney,  2  Ves.  Jr.  560;  Wilson  vs.  Lord  John  Townshendj  lb. 
696,  697;  Ward  vs.  Baugh^  4  Ves.  Jr.  623;  IPow.  Dev.  255,  436; 
Hixon  vs.  Oliver,  13  Ves.  Ill ;  WeWy  vs.  Fe%,  2  Ves.  df  Beam.  199; 
4  Kent  Com.  510 ;  3  Doug.  361 ;  Churchman  vs.  Irelandy  1  Euss.  d: 
MylnCj  250;  2  Sto.  Eq.  356;  6  Cruise  Dig.  17,  21;  Tit  Devi.  20,  26; 
Buffer  vs.  Cooke,  1  Bro.  Pari.  Causes,  199;  Churchman  vs.  Ireland^  6 
Con.  Eng.  Chan.  Rep.  237;  75.  4  Simons,  520;  Thelusson  vs.  Wood- 
ford, 13  Ves.  Ill,  is  the  very  case  at  bar. 

William  Schley^  for  the  appellee.  The  intention  of  the  testator 
must  govern ;  arguments  and  opinions  to  show  that  intent,  resalt 
from  the  will  itself.    4  Kent,  410. 

A  will  resembles  a  conveyance.  It  cannot  pass  afber  acquired 
lands.  Not  having  title,  the  testator  cannot  pass  them.  Shep. 
Touch.  438 ;  Kemp  vs.  McPherson,  1  H.  &  J.  335. 

The  complainants  concede,  that  the  land  in  controversy  descended 
to  the  heir-at-law.  The  three  sisters  are  entitled  as  heira-at-law. 
The  term  residue,  refers  to  time  of  making  the  will.  Brails/ord 
vs.  Heyward^  2  Dessau.  33;  Van  Kleck  vs.  The  Reformed  Dutch 
Church,  6  Paige  C.  R.  600,  and  relates  to  what  is  not  pre- 
viously  disposed  of,  as  to  real  property ;  as  to  personal  estate,  it 
relates  to  the  death  of  the  testator.  Oke  vs.  Heath,  1  Ves.  Sen.  141; 
Cambridge  vs.  Rous,  8  Ves.  Jr.  25.  Thelusson's  will  did  not  affect  a 
residue. 

Where  property  is  given  to  A,  and  also  to  B,  and  B  takes  not  only 
what  is  granted  to  him,  but  also  that  which  is  granted  to  A,  and 
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against  the  intent  of  the  grant  which  creates  both  estates ;  on  the 
doctrines  of  compensation,  an  election  between  the  two  parcels  is 
eoforced,  and  B  not  permitted  to  take  both ;  for  one  cannot  claim 
ander  any  instrument,  withoat  giving  fall  effect  to  it.  2  Bop.  Leg. 
378,  386,  389. 

Election  arises  npon  grants  of  property  by  mistake,  bat  a  residaum 
relates  to  real  property  devised,  retained  until  the  •  testator's  ^  qq 
death.  1  Pow.  Dev.  264,  note  7 ;  Smith  et  aL  vs.  Edrington^  8  1«'«» 
Granch^  68,  97. 

It  does  not  relate  to  fatnre  acqaisitiona.  Johnson  vs.  Telford^  4 
Con.  Ch.  Rep.  409. 

The  fact  is  stated  in  all  the  cases,  that  the  testator  had  undertaken 
to  deal  with  that,  which  did  not  belong  to  him.  To  raise  a  case  of 
election,  an  intent  to  give  that  which  is  not  the  grantor's  own  prop- 
erty, must  exist.  Churchman  YB.^IreUmdy  6  JEng.  Chan.  Rep.  237,  is 
stronger  than  the  case  at  bar;  Ih.  4  Con.  Eng.  Chan.  Rep.  409,  412 ; 
1  Russ.  dt  Mylne^  244 ;  Welby  vs.  Welby^  2  Ves.  db  Bea.  187,  an  heir 
was  pat  to  his  election,  between  lands  devised,  and  lands  by  descent. 
The  English  cases  are  all  fully  examined.  In  the  City  of  Phila- 
delphia vs.  Davis^  1  Wharton^  490;  Oirard  et  al.  vs.  City  of  Phila- 
delphia^  4  Rawle^  323.  Gases  of  doubt  do  not  constitute  cases  of 
election. 

The  fact  that  two  have  differed  about  the  construction  of  a  will, 
show  it  not  to  be  a  case  of  election.  Brooms  vs.  Monckj  19  Ves.  600 ; 
OiW.  Eq.  CaseSy  15. 

There  is  an  implied  condition  in  all  cases  of  election^  that  devisee 
will  not,  and  ought  not,  to  claim  both  estates.  The  case  of  Thelusson 
and  Woodfordy  does  not  a^ect  this  cause,  which  is  within  Back  and 
Kettj  Jacobj  534,  and  decided  by  it. 

Then  who  is  to.  exercise  the  right  of  election  here  ?  The  feme 
covert  f  or  her  trustee  for  her?  or  the  heirs-at-law  ?  2  Rop.  on  Leg. 
430. 

The  heirs-at-law  are  entitled  to  all  undisposed  of  estates.  Sir 
Thomas  Jones,  112,  114 ;  8  Modern,  90. 

All  the  decided  cases  are  before  the  Court.  The  doctrine  of  elec- 
tion is  founded  on  clear,  and  unquestioned  law.  To  devises  on  ex- 
press condition,  it  will  of  course  apply.  So  of  implied  conditions : 
benefits  to  A  and  B;  the  grant  to  B,  being  of  A's  property;  an  im- 
plied condition  not  to  take  both.  So  where  one  has  power  over  two 
estates,  grants  one  to  A,  and  makes  an  ineffectual  attempt  as  to  B. 
There  A  must  elect  upon  principles  of  equity.  It  would  be  against 
conscience  not  •  to  carry  out  devise  to  both.  Such  is  the  case  -  ^ - 
of  Thehsson  vs.  Woodford.  But  this  case  is  clear  of  all  ^^^ 
previously  decided  causes.  Mrs.  Barr  has  nothing  but  the  rents  and 
profits ;  no  part  of  the  corpus  of  her  estate ;  after  her  death  the 
estate  goes  to  her  children. 

10  2  a. 
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P.  J.  T.  had  the  whole  legal  estate,  and  claimed  another  estate, 
which  disappointed  the  will :  claiming  one  estate  under  the  will,  he 
coald  not  claim  the  other  estate  in  opposition  to  it.  If  he  claim  the 
other  estate,  he  could  not  claim  under  the  will.  Here  the  trustee  of 
the  fund  claims:  it  is  not  Mrs.  Barr;  she  does  not  take  under  the 
will.  We  do  not  set  up  legal  rights  in  opposition  to  equity :  Mrs.  B. 
has  no  power  to  burthen  the  estate,  sell,  or  dispose  of  it ;  the  trust 
fund  cannot  be  a  question  in  any  way ;  the  right  of  election  must 
arrest  the  determination  of  her  estate;  the  thing  devised,  must  be 
capable  of  alienation. 

Reverdy  Johnson^  in  reply.  Mrs.  Barr  must  be  entitled  to  one- third 
of  the  estate,  at  common  law.  There  is  one  question,  peculiar  to  the 
case  itself,  t.  e.,  what  is  the  true  interpretation  of  the  will,  which 
shuts  out  the  heir-at-law?  Looking  to  the  whole  character  of  this 
devise,  at  the  time  the  will  was  eiecuted,  it  is  clear,  the  testator  did 
not  design  to  die  intestate,  of  either  his  real  or  personal  estate.  If 
intestate,  as  to  the  farm  in  controversy,  it  must  be  attributable  to 
ignorance,  in  fact,  of  the  effect  of  the  devise.  As  far  as  relates  to 
Mrs.  Barr  and  Mrs.  Harding,  the  testator  did  not  intend  to  vest  in 
them,  absolutely,  any  interest  in  his  estate,  so  as  to  subject  it  to  their 
husbands'  power.  We  are  not  left  to  speculate  about  this.  The  tes- 
tator knew  how  to  devise  absolute,  and  qualified  estates,  so  as  to 
keep  them  clear  of  their  husbands.  The  whole  will  designed  testacy, 
and,  to  avoid  intestacy.  That  is  manifest  in  fact ;  or,  why  did  he  put 
the  words  in  the  last  clause?  All  he  then  had,  must  pass.  These 
words  were  put  to  enlarge  antecedent  phrases )  to  include,  what  they 
might  not  embrace.  They  are  not  surplusage;  they  have  an  inde- 
lOf^  pendent  meaning:  and  *they  meant,  that  all  the  estate  he 
^^^  possessed,  at  the  time  of  his  death,  should  go  to  the  residuary 
legatee. 

As  to  personal  and  mixed  estate,  the  will  operates  upon  all ;  and 
the  words  used,  put  the  real  estate  on  same  footing;  show  the  same 
state  of  mind  as  to  both.  The  meaning  is,  all  I  have  now,  or  may 
have,  at  my  death.  He  meant,  that  Mrs.  McElfresh  should  take 
under  the  will,  and  not  as  heir.  All  who  take  under  the  will,  must 
admit  this.  As  respects  the  devisees,  the  intent  was,  that  all  of  them 
should  take  under  the  will.  DilUm  vs.  Parker^  1  Swanst.  397,  note;  2 
Story  Eq.  339. 

The  doctrine  of  election,  is  more  ancient  than  the  case  in  Vernon, 
It  may  be  traced  back  to  Elizabeth.  It  arises,  most  i'requently, 
under  wills;  yet  is  applicable  to  deeds.  Itsjustice  is  recognized  every- 
where. A  devisee  is  estopped  to  deny  the  testator's  power  to  devise. 
He,  who  claims  any  part,  must  admit  the  residue.  The  right,  under 
grants,  rests  on  the  same  footing.  It  is  like  lessor  and  lessee;  the 
latter  cannot  deny  title  to  make  the  lease. 

As  to  the  two  devises,  to  Mrs.  Barr  and  Mrs.  Harding,  being  in 
trust  for  life,  remainder  to  the  children?    Mrs.  Barr  has  made  her 
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acceptance  of  the  life  interest,  and  she  now  dispntes  as  to  the  Kenega 
farm.  The  children  have  nothing  to  do  with  this  controversy.  The 
limited  character  of  the  interest  cannot  change  the  principle.  As 
she  takes  the  trost  estate,  she  is  estopped  from  relying  on  her  rights 
as  keir-atlaw. 

A  will,  not  executed  in  conformity  with  the  Statute  of  Frauds,  is 
still  good  as  to  personalty.  There,  the  terms  of  the  legacy  must  be 
<iomplied  with.     Welby  vs.  WeWyj  2  Ves.  <Sb  Bea.  190. 

The  rule,  for  which  we  contend,  has  never  been  questioned,  from 
Elizabeth  to  the  present  time,  and  is  equally  applicable  to  an  heir-at- 
law,  as  to  other  parties.  Thelmson^a  Case  has  never  been  doubted. 
Its  demonstrative  reasoning  is  conclusive. 

2  Vernon^  581,  (1706,)  announces  the  general  rule.  It  related  to 
devises  of  fee  simple,  and  fee  tail  estates,  among  children.  Upon  an 
implied  condition,  acquittances  were  decreed,  inter  se.  Fon^ester^ 
176 ;  Ambler^  338 ;  Wilson  vs.  Lord  John  Townshend^  2  Ves.  Jr.  196 ; 
Birgmingham  vs.  Kirwan^  2  Scho.  db  Lef.  449 ;  2  Sto.  Eq.  338,  note. 

*  A  will,  devising  to  an  heir-at-law  the  same  estate  which  ^q-^ 
would  descend  to  him,  does  not  operate  at  allj  but  if,  in  the  ^^^ 
same  will,  the  testator  devises  an  estate  to  another,  then  the  part  de- 
vised to  the  heir,  operates,  upon  condition  that  he  gives  efiScacy  to 
the  will.  Freke  vs.  Lord  Barrington^  3  Bro.  C.  E.  285,  note  ;  Neioman 
vs.  Newman^  1  Bro.  C.  R.  186;  WoUen  vs.  Tanner^  5  Ves.  Jr.  218; 
Blount  vs.  Bestland^  5  Ves.  Jr.  515;  Pettiward  vs.  PrescotU  7  Ves.  Jr. 
541;  Broome  vs.  Monck,  10  Ves.  Jr.  609,  616. 

The  rule  is  stated  as  a  rule  of  law,  applicable  to  all  persons,  and  all 
classes  of  persons. 

The  case  Thelnsson  vs.  Woodfordy'iS  Te*.  209,  embraces  the  contest 
at  bar. 

To  accept  the  benefit,  while  he  declines  the  burthen  imposed,  is  a 
fraud  on  the  design  of  the  donor. 

GroHbie  vs.  Murray^  1  Ves.  Jr.  557,  559.  All  the  provisions  of  the 
will  ought  to  be  conformed  to.  This  principle  covers  every  variety 
of  ease,  to  which  its  justice  is  applicable.  The  cause  of  failure  is  im- 
material. Courts  look  to  the  will,  for  the  purposes  of  the  devisor  to 
do  JQStioe  between  co-legatees. 

The  rale  can  only  apply  to  a  defective  will :  a  grant  of  no  title. 
The  trae  owner  of  the  benefit  must  elect,  to  give  up  his  own  as  the 
the  law  awards  it,  or  the  benefit  devised,  as  the  testator  granted  it. 
It  is  eaoQgh,  here,  if  the  testator  intended  to  pass  Kenega  farm, 
though  it  was  after  acquired  land. 

The  doctrine  of  election,  is  a  rule  of  law,  established  for  the  sole 
design  of  promoting  justice ;  of  disposing,  equitably,  of  all  the  de- 
vises iu  a  will ;  is  irrespective  of  parties ;  and  must  apply,  with  most 
force,  to  the  testator's  own  property.  If  the  rule  is  applied  where 
the  property  of  a  stranger  is  given,  it  must  apply  most  strongly  to 
the  testator's  own  estate. 
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From  1806  to  this  time,  except  Sir  Thomas  Plammer,  all  Jadgea 
have  concurred  in  Hielusson  vs.  Woodford;  and  indeed  it  is  too  clear 
for  doabt.  Mr.  Justice  Kennedy,  in  Pennsylvania,  mainly  relies,  that 
since  the  Bevolation,  no  cases  of  English  origin  are  to  be  referred  to 
in  the  Courts  of  that  State.  In  that  State  they  are  wiser  than  all 
the  world  put  together! 

-    ^       •  The  rule  is  maintained  in  4  Con.  Ch.  Rep.  209;  4  Con.  C. 
***•    -Kep.412;  Kinnard  vs.  WiUiams^  8  Leigh  Va.  Rep.  400. 

Whatever  force  there  may  be  in  4  iviutrt  505,506,  as  applicable  to 
certain  devisees,  it  has  none,  as  respects  a  contest  between  a  specific 
and  a  residuary  devisee,  who  was  to  have  after  acquired  property. 
In  the  latter  case,  the  specific  devisees  can  only  take  to  the  extent  of 
their  devises.  If  one  of  them  is  heir-at-law,  and  another  residuary 
devisee,  then  the  heir-at-law  is  to  get  no  more  than  the  property 
specifically  devised  to  him.  If  all,  alike,  are  heirs,  specific  legatees 
and  residuary,  then  each  should  enjoy  according  to  the  intent  of  the 
will. 

Upon  the  question,  whether  the  Coart  or  party  in  interest  should 
make  the  election,  in  cases  of  coverture  and  infancy  f  Boughion  vs. 
Bo^tghtofiy  2  Ves.  Sen.  12 ;  2  Rop.  Leg.  426,  430,  433 ;  Ward  vs.  Bawgh, 
4  Ves.  Jr.  623;  Long  vs.  Long^  5  Yes.  J.  445. 

The  words  of  this  will  are  very  clear,  and  carefully  put,  to  prevent 
dying  intestate,  as  to  this  property. 

Abgheb,  J.  delivered  the  opinion  of  this  Court.  The  controversy 
in  the  present  case,  arises  under  the  will  of  Caspar  Mantz ;  and 
grows  out  of  the  following  clause  in  the  will : 

'^  And  furthermore,  I  do  hereby  make  and  constitute  my  sister 
Theresa,  my  residuary  legatee  and  devisee ;  and  I  do  hereby  give  and 
bequeath  to  her  all  my  money,  choses  in  action^  and  all  the  rest,  and 
residue,  and  remainder  of  my  property,  real,  personal,  and  mixed, 
(not  hitherto  devised  or  bequeathed,)  of  which  I  am  now  possessed, 
or  of  which  I  may  be  possessed,  at  the  time  of  my  death ;  to  her,  my 
said  sister  Theresa,  her  heirs  and  assigns  forever." 

Which  said  will  was  executed  on  the  9th  day  of  August,  1832. 

On  the  18th  March,  1835,  he  purchased  of  a  certain  Joseph 
Eenega,  a  valuable  farm,  near  Frederick  Town,  for  which  he  duly  ob- 
tained a  conveyance;  and  died  on  the  29th  October,  1839. 

•  It  appears  by  the  facts  in  the  case,  that  the  testator  left 
^•'^  three  sisters,  Mrs.  Harding,  Mrs.  Barr,  and  Mrs.  McBlfresh  ; 
and  that  Mrs.  McElfresh  is  his  residuary  legatee  and  devisee. 

Among  other  things,  the  testator  devised  to  John  McElfresh,  in 
j'ee,  the  husband  of  the  residuary  legatee  and  devisee,  certain  real 
estate ;  and  fifteen  thousand  dollars  in  cash,  in  trust,  for  the  use  of 
Mrs.  Harding,  for  life,  and  after  her  death,  the  whole  of  the  saicl 
property  to  go  to  Mrs.  Harding's  children ;  as  in  the  will  is  particu- 
larly specified. 
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A  devise  of  certain  real  estate,  and  thirty-two  thoasand  dollars, 
besides  bank,  and  turnpike  stocks,  particularly  specified  in  the  will, 
was  made  to  the  same  trustee  for  the  benefit  of  Mrs.  Barr,  for  life, 
and  after  her  death,  for  the  benefit  of  her  children ;  as  set  forth  par- 
ticularly in  the  will. 

He  also  devised  sundry  lands  to  Mrs.  McElfresh,  her  heirs,  and 
assigns ;  and  in  the  conclusion  of  his  will,  constituted  her  residuary 
legatee  and  devisee,  in  the  terms  which  have  been  before. set  forth. 
The  question  submitted  to  us  under  the  will,  above  adverted  to,  as 
appears  by  the  agreement,  and  statement  in  the  record,  is,  whether 
Mrs.  Barr,  by  her  trustee,  can  claim  the  property  devised  in  trust  to 
her  by  the  will  of  Caspar  Mantz ;  and  also,  as  heir-at-law,  the  one- 
third  of  the  value  of  the  Kenega  farm,  purchased  by  Caspar  Mantz 
after  the  execution  of  his  will  f 

The  will  not  having  been  republished,  it  is  conceded,  that  the  after 
purchased  lands  never  passed  under  it ;  no  matter  how  clear  may  be 
the  intention  of  the  testator,  in  the  clause  under  consideration,  to 
pass  them. 

The  answer  to  the  question  will  be  found  in  the  solution  of  the  en- 
quiry, whether  the  case  is  one  for  election,  according  to  the  principles 
of  law  applicable  to  such  doctrine?  The  inapplicability  of  the  doc- 
trine of  equitable  election,  to  this  case,  has  been  urged  upon  several 
grounds : 

1st.  On  the  intention  of  the  testator,  as  deduced  from  the  residuary 
dause. 
2nd.  Its  inapplicability  to  an  heir-at-law. 

*3rd.  Its  supposed  inapplicability  to  a  clause  in  a  will,  ^qq 
"Which,  although  it  may  manifest  the  intention  of  the  tesr  *«^«^ 
tator,  is  in  itself  inoperative  to  pass  any  estate  by  the  rules  of  law. 
And, 

4th.  On  the  ground  that  the  case  before  us,  if  the  intention  were 
6T6D  clear,  and  if  applicable  to  an  heir-at-law,  is  not  of  such  a 
eharacter  as  comes  within  the  most  approved  definition  of  the 
doctrine. 

1.  No  person  will  be  compelled  to  make  an  election,  unless  the  in- 
tention of  the  testator  be  sufficiently  made  out.  There  never  can  be 
a  case  of  implied  election,  but  upon  a  presumed  intention  of  the  tes- 
tator. 3  Bro.  Ch.  191;  1  Ves.  Jr.  257,  557.  The  degree  of  intention 
necessary  to  raising  a  case  of  election,  must  plainly  appear  upon  the 
face  of  the  will.  On  the  other  hand,  it  is  said,  the  Court  is  not  to 
refuse  attention,  to  what  amounts  to  a  moral  certainty  of  the  testa- 
tor's intention ;  where  that  is  to  be  gathered,  either  firom  the  state 
of  the  property,  or  the  purview  of  the  will.    4  Bro.  Ch.  24. 

What  was  then  the  intention  of  the  testator  in  the  residuary 
dauset  It  is  supposed  that  the  residuary  clause  may  be  construed, 
80  as  only  to  shew  an  intent  to  pass,  that  which  should  constitute  a 
residue  of  his  then  existing  property,  at  the  time  of  his  death ;  and 
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not  property,  which,  after  the  executipu  of  his  will,  he  might  acqaire. 
Soch  a  coDstructiou  would  make  the  testator  gaiity  of  the  folly  of 
supposing,  that  withoat  sach  clause,  either  the  residae  at  his  death 
would  not  pass,  by  the  term,  <^  of  which  I  am  now  possessed,"  or, 
that  any  portion  of  his  property,  constitating  a  part  of  the  residaary, 
if  disposed  of  by  him  in  his  life-time,  would  pass  under  the  will :  a 
supposition  we  should  not  be  justified  in  making,  when  the  words, 
themselves,  have  so  plain  an  import,  flis  design  is  declared  in  ex- 
press terms,  to  make  her  his  residuary  devisee;  and  of  what,  he  ex- 
plicitly announces,  by  devising  the  remainder  of  the  property,  of 
which  he  was  then  possessed,  or  of  which  he  might  be  possessed  at 
the  time  of  his  death ;  the  term  ^^  which,"  referring  in  the  mind  of 
the  testator  to  the  word  "  property,"  and  not  to  the  word  "  re- 
mainder." It  then  stands  as  a  devise  of  all  the  estate  of  which  he 
died  possessed,  or  of  which  he  might  be  possessed  at  the  time  of  his 
death. 

•  We  agreed  with  the  Vice-Chancellor,  in  4  Sitn.j  520,  that 
ZOO  QHQJi  words  show  in  a  most  marked  manner,  that  he  intended 
to  pass,  not  only  the  estates  he  had  at  the  date  of  the  will,  but  all 
that  he  should  be  in  possession  of,  at  the  time  of  his  decease.  It 
cannot  be  denied,  that  the  words  would  pass  all  the  personal  estate, 
that  the  testator  was  possessed  of  at  his  death ;  and  if  it  is  clear  as 
to  future  personal  estate,  how  can  it  be  said  he  had  not  the  same  in- 
tention as  to  real  estate,  when  they  are  both  disposed  of  in  the  same 
sentence  9  Can  any  one  say,  that  he  had  one  intention  as  to  perso- 
nal estate,  and  a  different  intention  as  real  estate,  when  he  uses 
"  the  same  words  as  to  both."  And  he  overrules  a  contrary  construc- 
tion put  upon  words  of  the  like  import,  in  Back  db  Kett,  Jacobs  Rep. 
540. 

2.  That  this  doctrine  is  applicable  to  an  heir-at-law,  is  clear  from 
the  authorities.  2  Vern.  586 ;  2  Ves.  Jr.  696 ;  2  Scho.  dt  Lef.  449 ; 
2  Story  Eq.  note,  338 ;  2  Ves.  Jr.  544,  559 ;  2  Ves.  db  Bea.  187,  are  all 
cases  where  the  heir-at-law  was  put  to  his  election  ;  and  in  10  Ves. 
593.  the  point  was  admitted,  that  the  doctrine  reached  the  heir. 
The  same  doctrine  was  applied  in  2  Eq.  Ca.  2,  referred  to  in  2  Rop^ 
Leg.  405 ;  and  in  the  case  of  2  Ves.  dd  Bea.  187,  it  was  applied  in  a 
case,  in  which  the  devise  to  the  heir  was  inoperative. 

In  the  case  of  an  express  condition,  there  never  could  have  been 
a  doubt,  because  the  testator  may  annex  what  condition  he  pleases 
to  his  estate.  Why  should  not  election  occur  in  the  case  of  an  im- 
plied condition,  if  the  intention  be  plain  and  clear,  as  against  the 
heir  ?  It  is  said,  that  the  devise  to  the  heir  is  read  as  if  it  were  to 
him  absolutely,  if  he  confirm  the  will ;  if  not,  then  in  trust  for  the 
disappointed  devisees  as  to  so  much  of  the  estate  given  to  him,  as 
shall  be  equal  in  value  to  the  estates  intended  for  them.  It  is  ouly 
carrying  out  a  plain  intent  of  the  testator,  and  giving  to  the  residu- 
ary devisee,  that  which  the  testator  intended,  and  forbidding  the 
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heir  from  taking  property  not  designed  for  him.  From  the  earliest 
case  on  the  subject,  the  rule  is,  that  a  man  shall  not  take  a  Arki 
*  benefit  under  a  will,  and  at  the  same  time  defeat  the  provi-  ^^' 
sioQs  of  the  instrument.  If  he  claims  an  interest  under  an  instru- 
ment, he  must  give  full  effect  to  it,  as  far  as  he  is  able  to  do  so.  He 
cannot  take  what  is  devised  to  him,  and  at  the  same  time,  what  is 
devised  to  another;  although,  but  for  the  will,  it  would  be  his ;  hence 
he  is  driven  to  his  election  to  sa}',  which  he  will  take. 

3.  But  we  have  seen  that  the  will  is  inoperative  to  pass  the  lands 
acquired  after  its  execution.    Will  this  fact  prevent  the  application 
of  the  doctrine,  of  election  ?    The  English  cases  since  the  Eevolution, 
are,  we  think,  decisive  of  this  subject.    13  Ves.  219 ;  4  SimonSj  520 ; 
4  Cm.  Ck.  Rep.  412.    The  first  of  these  cases  was  afiirmed  in  the 
Hoose  of  Lords,  and  is  considered,  notwithstanding  the  opinion  of 
SirT.  Plumer,  in  Back  iSk  Kett^  Jc^cobSj  534,  as  a  c^se  of  great  author- 
ity; and  is  now  the  settled  law  of  England.    We  could  add  nothing 
to  the  convincing  reasons  by  which  these  cases  are  supported,  by  the 
Jodges  who  decided  them.    There  are  ca^es  of  void  wills,  such  as 
the  will  of  'A  feme  covert,  or  an  infant,  which  certainly,  by  established 
cases,  will  not  demand  an  election;  but  these  have  been  rightly 
placed  on  a  ground,  which  does  not  affect  the  present  question.    So 
too,  a  will  not  executed  and  attested  according  to  the  statute,  creates 
no  case  of  election  from  implication.    They  are  considered  as  no 
wills;  they  cannot  be  read  as  evidence;  and  there  is  nothing,  there- 
fore, to  iadicate  intention.    But  in  the  case  before  us,  the  will  is 
properly  in  evidence;  and  the  intention  is  clearly  indicated.    The 
cases  above  referred  to  may  be  the  first  in  which  the  law  of  election 
was  applied  to  a  will,  ineffective  to  pass  after  acquired  lands;  but  no 
case  from  the  English  books  has  been  cited  against  such  application, 
and  we  consider  them  as  the  strongest  evidence  of  the  pre-existing 
law!    We  have  examined  an  opposing  case,  cited  from  1  Whar.  Pen. 
Rep,  509,  but  cannot  agree  with.it,  in  confining  the  rule  of  election  to 
the  operative  part«  of  the  will,  from  the  fear  of  being  led  into  error, 
by  endeavoring  to  give  effect  to  an  intention  imputed  to  the  donor. 
It  would  be  only  in  such  cases  where  the  intention  *  was  plain,  ^^^ 
that  the  rule  would  or  ought  to  be  extended,  and  when  this  is  '•^'^ 
filejjrly  ascertained,  it  would  be  unbecoming  a  Court  of  conscience  to 
allow  the  heir  to  take  the  devise  to  himself,  and  also  as  heir,  what 
was  manifestly  intended  for  another. 

4.  The  mmlern  English  cases  do  not,  we  apprehended,  extend  or 
enlarge  the  principle  of  election.  That  principle,  as  applicable  to  this 
<^se,  we  take  to  be  this ;  that  no  one  shall  be  permitted  to  take 
Qnder  an  instrument,  and  defeat  its  provisions;  or,  in  the  language 
of  Lord  Erskine,  a  person  shall  not  claim  an  interest  under  an  instru- 
i^ent,  without  giving  full  effect  to  that  instrument  as  far  as  he  can. 
This  is  not  a  new  doctrine ;  it  will  be  found  to  have  been  announced 
as  long  since  as  the  case  of  Noys  dt  Mordaunt^  2    Ves.  581.    Lord 
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Eedesdale,  in  2  Scho.  &  Lef,  449,  451,  says  the  general  rale  is,  that  a 
person  cannot  accept  and  reject  the  same  instrament ;  and  he  de- 
clares it  to  be  the  foundation  of  the  law  of  election,  upon  which 
Courts  of  equity,  particularly,  have  grounded  a  variety  of  decisions 
in  cases,  both  of  deeds  and  wills. 

The  complainants  allege  in  their  bill,  that  after  the  death  of  the 
testator,  Mrs.  Barr  was  put  in  possession  of  the  lands  devised;  that 
she  had  ever  since  been  in  the  enjoyment  of  the  rents  and  profits; 
and  had  received  the  interest  on  the  bank  stock  devised  io  her;  and 
that  her  trustee  had  received  in  pursuance  of  the  will,  the  sum  of 
$32,000  for  her  use,  and  had  invested  the  same ;  that  she  bad  made 
efforts  to  procure  the  payment  of  the  interest  from  the  said  trustee, 
on  the  money  bequeathed  to  her. 

It  thus  appears,  that  her  trustee  and  herself,  are  in  ])ossessiou  of 
all  the  estate  devised  to  her;  and  she  is  claiming,  as  heir-at-law,  the 
proceeds  of  the  Kenega  farm,  purchased  by  the  testator  after  the 
date  of  the  will.  By  the  agreement  of  the  parties,  it  is  conceded, 
that  the  Court  may  make  a  decree  in  accordance  with  the  doctrine  of 
election,  and  to  have  the  same  efitect  as  it  a  cross  bill  had  been  filed, 
to  compel  Mrs.  Barr  and  her  trustee  to  make  their  election ;  provided, 
the  Court  should  be  of  opinion,  that  Mrs.  Barr  could  not  claim  the 
devises  and  *  bequests  made  in  her  behalf;  and  also  claim,  as 
^^**  heir-at-law,  her  proportion  of  the  lands  purchased  after  the 
execution  of  the  will;  and  that  this  is  a  case  in  which  Mrs.  Barr 
should  be  compelled  to  mrke  her  election. 

We  have  seen,  that  the  case  before  us  is  a  proper  case  for  election ; 
and  we  perceive  nothing  in  the  character  of  the  trusts,  which  should 
forbid  its  application ;  or  how  any  injustice  could  be  done  to  the 
children  of  Mrs.  Barr,  who  take,  after  her  death,  by  the  terms  of  the 
trust.  If  Mrs.  Barr  elected  to  take  the  property  devised,  then  all  her 
right  and  title  in  the  property  purchased  after  the  date  of  the  will, 
would  be  directed  to  be  conveyed  to  the  residuary  devisee.  If,  on 
the  other  hand,  she  elected  to  take  as  heir  the  after  purchased  land, 
her  life  estate  in  the  lands  devised  and  in  the  property  bequeathed, 
would  be  gone,  and  would  pass  to  the  residuary  devisee ;  such  an 
election,  however,  would  not  affect  the  persons  in  remainder,  who 
would  take  their  estates  in  the  property  devised ;  just  a49  they  would 
have  taken  them,  if  there  had  been  no  case  of  election  under  the  will. 

We  shall,  therefore,  sign  a  decree,  that  Mrs.  Barr  and  her  trustee 
shall,  within  sixty  days  after  service  of  a  copy  of  the  decree,  make 
her  election  ;  either  to  take  under  the  will,  or  to  take  her  proportion 
of  the  Kenega  farm,  purchased  by  the  testator  after  the  date  of  the 
will;  and  if  she  should  fail  to  make  her  election  within  that  time, 
that  then  she  shall  convey  her  part  of  the  said  Kenega  farm,  which 
descended  to  her  on  the  death  of  the  testator,  to  Theresa  McElfresh, 
in  fee  simple ;  and  the  decree  shall  provide,  in  case  Mrs.  Barr  should 
elect  to  take  the  land  descended  to  her,  instead  of  the  devises  and 
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beqaests  to  her  by  the  will,  that  then  she  shall  accoant  for  the  sums 
by  her  received  ander  the  will ;  and  that,  thereafter,  the  said  trustee 
shall  hold  the  property  devised  and  bequeathed  in  trust  for  Mrs. 
Barr,  in  trust  daring  the  life  of  Mrs.  Barr  for  Mrs.  Theresa  McEl- 
fresh.  And  that  the  principles  of  this  decree  may  be  carried  into 
effect,  the  decree  of  Frederick  County  Court  will  be  reversed,  and  the 
caase  will  be  remanded  to  Frederick  County  Court. 

Decree  reversed,  and  cause  remanded. 


•  Mabgabet  Walteb  and  others.  Lessee  vs.  Ashton  ^g\M 
Alexandeb  and  Sabah  Rooebs  Albxandeb.—Dc-  ^^4 
cember,  1844. 

Where  a  defendant  offers  in  evidence  collaterally,  proceedings  in  ejectment, 
and  the  plaintiff  prays  the  Court  to  insti^uct  the  jury,  that  they  do  not 
vest  any  title  in  the  defendant,  and  are  no  bar  to  the  plaintiff's  right, 
such  a  prayer  is  not  too  general,  under  the  Act  of  1825,  ch.  117. 

This  Court  must  assume,  under  such  a  prayer,  that  every  ground  which 
established  either  of  the  points  relied  on  in  it,  was  considered  and  de- 
termined hy  the  County  Court. 

The  Statute  4  Geo.  2,  ch.  28,  requires,  that  to  render  a  judgment  hy  default, 
conclusive  upon  the  rights  of  a  tenant,  and  bar  his  future  recovery  of 
the  demised  premises,  it  shall  be  made  appear  to  the  Court  where  the 
suit  is  depending,  hy  affidavit,  that  half  a  year's  rent  was  due  before 
the  declaration  was  served,  and  that  no  sufficient  distress  was  to  be 
found  upon  the  demised  premises,  countervailing  the  arrears  of  rent 
then  due,  and  that  the  lessor  in  ejectment  had  power  to  re-enter;  in 
every  such  case  the  lessor  shall  recover  judgment  and  execution,  in  the 
same  manner,  as  if  the  rent  in  arrear  had  been  legally  demanded,  (a) 

To  make  a  judgment  by  default,  a  har  to  a  lease  under  the  Statute  of  4  Qeo, 
2,  the  record  must  disclose  such  ^acts  and  circumstances,  as  will  justify 
the  Court  in  believing,  or  assuming,  that  in  rendering  its  judgment,  the 
Court  below  designed  to  exercise  the  authority  conferred  on  it  by  the 
statute,  {b) 

When  all  the  proceedings  in  ejectment,  until  long  after  the  judgment  by 
default,  show  it  to  have  been  an  ordinary  case  of  ejectment,  having  no 
connexion  with  the  statute,  there  is  nothing  to  warrant  the  assumption, 
that  the  judgment  was  rendered  under  the  authority  of  the  statute. 

Where  the  affidavit  required  by  the  statute,  was  filed  in  vacation,  at  a  dif- 
ferent term  from  that  of  the  judgment,  and  more  than  ten  months  after 
its  rendition;  and  which,  according  to  the  proof,  was  never  shown  to 
the  Ck>unty  Court,  this  Court  will  not  assume  the  judgment  was  given  on 
the  affidavit,  according  to  the  obvious  import  and  design  of  the  statute. 

The  affidavit  in  such  cases,  should  be  filed  before  the  judgment  hy  default 
is  entered,  or  some  time  during  the  term  at  which  it  was  rendered;  so 


(a)  See  Bev.  Code,  Art.  64,  sec.  14;  Machubin  vs.  Whetcroft,  4  H.  &  McEL 
M;  Campbdl  vs.  Shipley,  41  Md.  81. 

[b)  Cited  in  Alexander  vs.  Walter,  8  Gill,  247. 
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that  before  the  judgment  became  absolute,  the  Court  may  have  had  an 
opportunity  of  inspecting  and  adopting  the  affidavit,  as  the  basis  of  its 
judgment. 

The  Court  will  not  presume,  that  an  affidavit  was  filed,  pursuant  to  the 
statute,  after  a  lapse  of  seventeen  years,  where  it  clearly  appears,  that 
in  fact  it  was  not  so  filed;  yet  if  filed  in  time,  it  will  be  presumed  to 
have  discharged  their  duty  in  relation  to  it. 

The  construction  of  a  statute  in  every  part  of  the  State  must  be  the  same; 
a  practice  in  a  particular  part  of  the  State,  inconsistent  with  its  letter 
and  spirit,  cannot  repeal  it. 

spg^e'  *  ^®  Court  ought  not  .to  be  called  upon,  to  submit  to  the  finding  of 
^"^  the  jury,  a  fact,  of  which  there  was  no  testimony,  (c) 

A  party  purchased  the  reversion  in  fee  of  a  lot,  described  as  subject  to  a 
ground  rent,  the  deed  for  the  reversion  being  for  less  ground  than  the 
original  lease.  Afterwards,  the  rent  not  being  paid,  the  purchaser  of 
the  reversion,  brought  his  action  of  ejectment  to  recover  possession; 
declared  according  to  the  lease,  and  recovered  judgment  by  default, 
and  possession.  Some  years  after,  the  lessee  brought  another  action  for 
the  premises  described  in  the  lease.  Held^  that  the  recovery  in  the  first 
action,  being  for  more  land  than  the  plaintiff  was  entitled  to,  was  no 
evidence  that  the  whole  reversion  of  the  leased  premises  had  been  con- 
veyed to  the  plaintiff  in  that  action. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
ejectment,  brought  on  the  19th  April,  1841,  by  John  Doe,  lessee  of 
the  appellants.    The  plaintiff  declared  for  the  following  lot : 

Beginning,  for  the  same,  on  the  east  side  of  South  street;  south, 
three  and  three-quarters  degrees  east,  seventy-nine  feet,  three  inches, 
from  the  south-east  intersection  of  South  aud  Water  streets;  and 
running  thence  bounding  on  South  street,  south,  three  and  three- 
quarters  degrees  east,  twenty -six  feet:  nine  inches;  thence  north, 
eighty-six  and  a  quarter  degrees  east,  seveuty-nin^  feet  six  inches, 
to  the  divisional  line  between  Daniel  Bowley  and  Jno.  McOlure; 
thence,  bounding  on  said  line,  north,  twenty-six  feet  nine  inches; 
and  thence,  by  a  straight  line  to  the  beginning;  with  the  appurte- 
nances situate,  and  being  in  Baltimore  County  aforesaid,  which  Mar- 
garet Walter,  deceased,  in  her  life-time,  had  demised  to  the  said 
John  Doe,  for  a  term  which  is  not  yet  expired;  and  counted  upon 
separate  demises,  made  on  the  1st  March,  1840,  by  each  of  the  les- 
sors of  the  plaintiffs,  the  appellants  in  this  cause. 

The  tenants  in  possession,  the  appellees,  appeared  and  pleaded 
nan  cul,  on  which  issue  was  joined. 

1st  Exception. — The  plaintiff's  to  support  the  issue  on  their  part^ 
gave  in  evidence  to  the  jury,  that  Daniel  Bowley  being  seized  in  fee 
of  the  lot  of  ground  for  which  this  suit  was  brought,  executed  and 
delivered  the  following  lease  for  the  same  : 


(c)  Cited  in  Iron  Co,  vs.  Scally,  27  Md.  602. 
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•This  indentare,  made  the  2l8t  day  of  December,  1798,  «^^ 
between  Daniel  Bowley  of,  &c.,  and  Solomon  Etting  of,  &c.,  '^^^ 
witnesseth,  that  the  said  Daniel  Bowley,  for,  io  consideration  of  the 
payment  of  the  rents,  and  performance  of  the  covenants,  hereinafter 
mentioned,  on  the  part  of  the  said  Solomon  Etting  and  his  assigns, 
to  be  paid  and  performed ;  hath  demised,  &c.,  and  b^'  these  presents 
doth  demise,  i&c.,  unto  the  said  Solomon  Etting,  his,  &c.,  all  that  lot 
of  ground  situate  in  the  City  of  Baltimore,  containing,  &c.  Begin- 
DiDg,  for  the  dame,  on  the  east  side  of  South  street,  south,  three  and 
three-quarter  degrees  east,  seventy-nine  feet  three  inches,  from  the 
south-east  intersection  of  South  and  Water  streets;  and  running 
thence,  bounding  on  South  street,  south,  three  and  three-quarter 
degrees  east,  twenty-five  feet  nine  inches ;  thence  north,  eighty-six 
and  a  quarter  degrees  east,  seventy-nine  feet  six  inches,  to  the  divi- 
sion line,  between  Daniel  Bowley  and  John  McLure ;  thence,  bounding 
on  said  line,  north  twenty-feet;  and  thence,  by  a  straight  line,  to  the 
place  of  beginning:  being  lot.  No.  2,  as  by  a  private  plot  or  survey 
thereoi',  made  and  certified  by  Jehu  Bouldin,  on  the  5th  day  of 
December,  1798;  the  plot,  thereof,  now  in  possession  of  said  Etting, 
reference  thereto,  being  had,  will  more  fully  appear.  To  have  and 
to  hold  the  said  lot  of  ground  and  premises,  with  their  and  every  of 
their  appurtenances,  unto  the  said  Solomon  Etting,  his,  &c.,  from 
the  day  next  before  the  day  of  the  date  of  these  presents,  for  and 
daring,  and  until  the  full  end  and  term  of  ninety-nine  years,  from 
thence  next  ensuing,  fully  to  be  complete  and  ended;  yielding  and 
paying  therefor,  to  the  said  Daniel  Bowley,  his  heirs  and  assigns,  the 
yearly  rent  or  sum  of  $100.  The  lease  then  reserved  the  right  to 
re-enter  for  non-payment  of  rent,  &c. 

The  plaintiffs  further  proved,  that  such  lease,  by  various  mesne 
assignments,  became  vested  in  George  G.  Krause,  who  duly  made 
and  published  the  following  will,  which  among  others,  contained  the 
following  clause : 

Item.  I  give  to  the  children  of  my  oldest  daughter,  Margaret 
Walter,  the  brick  warehouse  in  South  street,  with  its  appurtenances 
thereon,  during  the  residue  of  the  term  •  originally  letten  with  ^^^^ 
the  benefit  of  renewal  forever,  subject  to  the  3'early  rent  re-  '^^  • 
served  thereon.  The  rent  thereof,  my  son-in-law,  Philip  Walter, 
shall  receive,  as  soon  as  he  and  my  daughter,  Margaret,  keep  house 
for  themselves,  and  not  sooner. 

Item.  I  give  and  devise  to  my  beloved  wife,  all  my  household  and 
kitchen  furniture;  also,  all  the  stock  of  horses,  cattle,  sheep,  hogs, 
and  other  articles  on  my  farm,  during  her  natural  life ;  and  after 
her  death,  the  whole  of  her  property  to  be  equally  divided  among 
|ny  three  daughters.  Should  there  be  any  debts  left  after  my  death, 
it  is  my  will,  that  all  rents  arising  from  said  houses,  shall  be  used  for 
defraying  such  debts;  and  afterwards,  my  dear  wife  shall  receive  all 
the  rents,  until  either  of  ray  two  daughters  shall  marry. 
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Item.  I  do  hereby  nominate,  constitute  and  appoint  George 
Schanber  and  John  M.  Dosb.  executors.  In  testimony  whereof,  I 
have  hereto  set  my  hand  and  seal,  this  30th  day  of  October,  1811. 

And  died ;  that  the  plaintiffs  are  the  children  of  Philip  and  Mar- 
garet Walter,  mentioned  in  said  will,  and  were  minors  until  1835; 
and  also  proved,  that  shortly  prior  to  the  institution  of  this  eject- 
ment, the  plaintiffs  offered  to  Ashton  Alexander,  one  of  the  defend- 
ants, who  is  the  husband  of  Sarah  B.  Alexander,  formerly  Sarah  B. 
Merryman,  the  other  defendant ;  that  said  Alexander'shoiild  charge 
the  rents  of  said  property  under  said  lease,  from  the  last  day  on 
which  payment  was  made,  up  to  the  time  of  said  offer,  and  all  inte- 
rest thereon,  and  all  expenses  incurred  by  said  Alexander  or  his 
wife,  and  the  interest  and  credit  of  the  rents  of  said  property,  since 
it  was  in  possession  of  said  Alexander  or  his  wife,  with  interest 
thereon,  and  that  the  plaintiff*  would  pay  the  difference,  if  any, 
whatever  it  might  be,  which  proposal  was  refused. 

The  defendants,  to  support  the  issue  on  their  part,  off'ered  in  evi- 
denpe  the  following  copy  of  a  deed,  from  Daniel  Bowley  to  John 
Merryman,  duly  executed,  acknowledged  and  recorded,  dated  15th 
August,  1806 ;  conveying  the  reversion,  in  fee,  to  the  said  J.  M.  and 
his  heirs,  of  the  following  lot,  to  wit :  Beginning  for  the  same,  on 
gpgif^  ^^^  ^^s^  ^^^®  ^^  South  *  street ;  south,  three  and  three-quarters 
'•^^  degrees  east,  seventy-nine  feet  three  inches,  from  the  south- 
east intersection  of  South  and  Water  streets;  and  running  thence, 
bounding  on  South  street;  south,  three  and  three-quarters  decrees 
-east,  twent^'-five  feet  nine  inches ;  thence  north,  eighty-six  and  a  quar- 
ter degrees  east,  seventy-nine  six — ;  to  the  division  line  between 
Daniel  Bowley  and  John  McLure ;  thence,  bounding  on  said  line? 
north,  twenty-five  feet ;  and  thence,  by  a  straight  line,  to  the  begin- 
ning :  being  lot.  No.  2;  as,  by  a  private  plot  or  survey,  thereof  made 
'and  certified  by  Jehu  Bouldin,  on  the  5th  day  of  December,  1798; 
the  plat  thereof,  now  in  possession  of  said  fitting,  reference  being 
thereto  had,  will  more  fully  appear ;  together,  &c. 

And  also  offered  in  evidence,  a  duly  authenticated  copy  of  the  last 
will  and  testament  of  said  John  Merryman  ;  by  which,  the  said  lot 
was  devised  to  the  said  Sarah  B.  M.  in  fee ;  and  proved,  that  the  said 
Sarah,  in  said  will  mentioned,  is  one  of  the  defendants  in  this  case* 

The  defendants  further  offered  in  evidence,  the  following  proceed- 
ings of  recovery  in  ejectment,  of  the  premises  mentioned  in  the 
declaration  ;  being  an  action  commenced  by  the  said  S.  B.  M's  lessee, 
against  Isaac  J.  Smith,  on  the  17th  March,  1823,  for  all  that  lot  or 
parcel  of  ground,  lying  and  being  in  the  City  of  Baltimore,  in  Balti- 
more County  aforesaid  :  Beginning  for  the  same  on  the  east  side  of 
South  (now  called  Belvidere)  street ;  south,  three  and  three-quarter 
degrees  east,  seventy-nine  feet  three  inches,  from  the  south-east 
intersection  of  South  and  Water  streets;  and  running  thence,  bound- 
ing on  South  street  south,  three  and  three-quarter  degrees  east. 
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twenty-six  feet  nine  inches ;  thence  north,  eighty-six  and  a  quarter 
degrees  east,  seventy-nine  feet  six  inches,  to  the  division  line,  be- 
tween Daniel  Bowley  and  JohnMcGlnre;  thence  bounding  on  said 
line  north,  twenty-six  feet  nine  inches;  and  thence  by  a  straight 
line  to  the  beginning,  with  the  appurtenances ;  which  Sarah  Rogers 
Merry  in  an  demised,  to  the  said  John,  for  a  torni  of  years  ;  which  is 
not  yet  expired,  &c.  The  sheriff  returned  the  copy  of  the  declara- 
tion :  **  Copy  set  upon  the  premises,  17th  •  March,  1823."  A  ng\i%, 
judgment  by  default  at  March  Term,  1823,  was  rendered  '^^^ 
against  the  casual  ejector.  The  day  of  the  demise  was  1st  January, 
1816. 

On  the  12th  February,  1824,  the  said  John  Denn,  lessee  as  afore- 
said, by  his  attorney  aforesaid,  filed  in  Court  here  the  following  afB- 
davit,  to  wit : 

Sarah  R.  Merryman  vs.  Isa^oA)  J.  Smith.  Action  of  ejectment  in 
Baltimore  County  Court.  Sarah  Rogers  Merryman,  lessor  of  the 
plaintiff  in  this  cause,  made  oath  on,  i&c,  that  at  the  time  of  issuing 
the  declaration  in  this  cause,  and  before  the  time  of  serving  a  copy 
of  said  declaration  on  the  tenant  in  possession  of  the  premises,  in 
said  declaration  mentioned,  there  was  and  now  is  due,  and  in  arrear 
to  the  said  Sarah,  as  landlord  of  said  premises,  the  sum  of  $300,  for 
three  years  rent  of  said  premises ;  and  the  further  sum  of  949.50, 
balance  due  and  in  arrear  for  one  other  year's  rent  thereof^  and  this 
deponent  further  saith,  that  at  the  time  of  serving  the  copy  of  said 
declaration  on  the  tenant  in  possession  of  the  premises,  in  said  decla- 
ration mentioned,  she,  this  deponent,  was  and  now,  is  landlord  of 
said  premises,  and  the  said  Isaac  J.  Smith  was  the  tenant  in  posses- 
sion thereof;  and  that  she  then  had,  and  now  hath  power  to  re-enter 
on  said  premises  for  non-paj'ment  of  the  said  rent ;  aud  this  depo- 
nent further  saith,  that  at  the  time,  and  before  said  ejectment  was. 
served,  no  sufficient  distress  was  to  be  found  on  said  premises,  and' 
countervailing  the  arrears  of  rent  then  due  to  this  deponent.  Sworn 
this  3rd  day  of  February,  in  the  year  1824,  &c.  And  on  the  same 
day,  12th  February,  1824,  the  plaintiff  sued  out  a  writ  of  haib.  fac. 
pas.^  under  which,  possession  was  given  on  the  24th  February,  1824. 

Aud  also  proved  the  writ  of  possession ;  and  further  offered  evi- 
dence, that  the  said  Sarah,  mentioned  in  said  recovery  in  ejectment, 
intermarried  before  the  institution  of  this  suit,  with  the  defendant 
Ashton  Alexander,  and  that  said  Sarah  and  Ashton,  have  been  in 
possession  of  the  premises  declared  for  in  this  case,  ever  since  posses- 
sion was  delivered  under  the  writ  of  possession,  issued  on  said  judg- 
ment in  ejectment,  and  that  •  September  Term,  1823,  con-  ^  ^  ^^ 
tinned  to  the  fourth  Monday  of  March,  1824.  -iltf 

The  plaintiff  further  offered  in  evidence,  that  the  Court  was  not  in 
session  on  the  day  when  the  affidavit,  stated  in  the  r«fCord,  was  filed,, 
and  when  the  execation  issued. 
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The  defendant  offered  evidence,  that  the  terms  of  Baltimore  Coantj 
Court  have  always  been  adjonrned  over  from  the  end  of  one  term  to 
the  beginning  of  another.  And  the  defendant  offered  evidence  to 
Court,  by  various  attorneys  at  law,  of  the  practice  of  Baltimore 
County  Court,  as  to  the  time  of  filing  the  affidavit,  under  the  Statute 
4  Geo.  2.  The  practice  was  stated  to  be,  to  file  the  affidavit  at  any 
time  before  suing  out  the  writ  of  possession.  The  defendant,  also, 
filed  copies  of  the  docket  entries  in  various  actions  of  ejectment, 
where  judgments,  nm,  had  been  entered. 

Whereupon  the  plaintiffs  made  the  following  prayers  to  the 
Court : 

The  plaintiffs  pray  the  Court  to  instruct  the  jury : 

1st.  That  the  proceedings  in  ejectment,  given  in  evidence  in  this 
cause  of  Merrymav?8  Lessee  vs.  Smithy  do  not  vest  any  title  in  said 
Merryman,  and  are  no  bar  to  plaintiffs'  right  of  recovery  in  this 
case* 

2nd.  That  as  the  defendants  have  produced  the  record  of  the 
ejectment  suit  between  Merryman's  lessee  and  Walter,  for  the  lot  in 
question  in  this  case,  and  as  a  part  of  that  record,  the  affidavit  of 
the  plaintiff's  lessee  in  that  case,  dated  the  3rd  February,  1824,  and 
filed  in  Court  in  said  case  on  the  tweli'th  day  of  the  name 
month,  that  then,  in  point  of  law,  said  affidavit  was  too  late  to 
make  the  judgment  in  said  case  conclusive  against  the  lessee;  and 
the  lessors  of  the  plaintiff,  in  the  present  suit,  claiming  the  said  lot 
under  the  lease  from  Bowley  to  Ettings,  as  a  judgment  in  ejectment, 
under  the  Statute  4  George  2nd,  and  that  such  affidavit  having 
been  produced  by  defendants,  the  jury  are  not  bound  to  presume, 
that  any  other  affidavit  to  obtain  or  justify  said  judgment,  under 
said  statute,  was  filed  or  made  before  the  Court  rendering  the  said 
judgment. 

•  •Srd.  That  the  judgment,  nm,  against  the  casual  ejector, 

'^*^  in  the  ejectment  referred  to  in  the  preceding  prayer,  became 
a  final  judgment,  after  the  first  day  of  the  term  of  the  Court,  in 
which  the  same  was  rendered,  next  succeeding  the  term  at  which 
said  judgment  was  rendered,  and  that  consequently,  the  said  judg- 
ment became  an  absolute  judgment,  after  the  first  day  of  the  term 
of  said  Court,  which  commenced  in  September,  1823;  and  that  the 
affidavit  made  by  the  lessor  of  the  plaintiff  in  that  suit,  on  the  3rd 
February,  1824,  and  filed,  in  said  suit,  on  the  12th  of  that  month, 
was  not  in  time  to  authorize  such  judgment,  under  the  Statute  of 
4th  George  2nd,  so  as  to  make  the  same,  and  the  proceedings  in  the 
said  case,  final  and  conclusive  upon  the  lessee  of  the  lessor  of  the 
plaintiff  in  that  case,  and  those  claiming  under  the  lease. 

4th.  And  the  plaintiff'  further  prays  the  opinion  of  the  Court  to 
the  jury,  that  if  they  find  from  the  evidence,  that  the  affidavit  filed 
in  the  ejectment  suit  aforesaid,  of  Merryman's  lessee,  was  not,  in 
fact,  submitted  to  the  Court  by  which  said  judgment  was  rendered 
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or  approved  of,  or  seen  by  said  Goart,  or  held  by  it  to  be  sufficient 
under  the  said  Statute  of  George  the  2nd;  and  if  they  also  find, 
that  no  other  affidavit  in  said  case  was  made,  that  then  proceedings 
in  ejectment  are  not  conclnsive  upon  the  rights  of  the  lessor  under 
said  statate. 

The  defendants  then  prayed  the  Court  to  direct  the  jury,  that  if 
they  should  find,  that  the  defendant,  Sarah,  became  entitled  to  the 
reversion  of  the  ground  declared  for,  as  stated  in  the  testimony, 
and  recovered  possession,  and  took,  and  has  ever  since  held  posses- 
sion thereof,  in  the  year  1824,  as  shewn  by  the  record  of  recovery, 
given  in  evidence,  and  that  this  action  was  instituted  on  the  19th 
day  of  April,  1841,  then  the  plaintiff  is  not  entitled  to  recover. 

The  Court  [Magbxtdeb  and  Pubvianc;b,  A.  J.]  i*efused  the  prayers 
of  the  plaintiffs. 

The  prayer  of  the  defendant  was  granted. 

The  plaintiffs  excepted  on  both  grounds,  and  the  verdict  and  judg- 
ment being  against  them,  they  prosecuted  the  present  appeal. 

•  The  cause  was  argued  before  Abgheb,  Dohsey,  Cham-  ^^^^ 
BEBS,  and  Spenob,  J  J.  *** 

Richardson  and  R.  Johnhon,  for  the  appellants. 
Meredith  and  Mayer^  for  the  appellees. 

DoBSBY,  J.,  delivered  the  opinion  of  this  Court.  The  first  prayer 
of  the  plaintiff  is  "that  the  proceedings  in  ejectment,  given  in  evi- 
dence in  this  cause,  of  Merryman^s  Lessee  vs.  Smithy  do  not  vest  any 
title  in  said  Merryman,  aiid  are  no  bar  to  plaintiff's  right  of  recovery 
in  this  case."  The  objection  taken  to  this  prayer  as  being  too  gene- 
ral, in  not  sufficiently  presenting,  according  to  the  Act  of  1825,  ch. 
117,  the  point,  which  the  County  Court  are  required  to  decide,  we 
think  cannot  t>e  sustained.  The  points,  on  which  the  decision  of 
that  Court  were  demanded,  were,  that  the  proceedings  in  the  eject- 
ment referred  to  did  not  vest  any  title  in  Merryman,  and  formed  no 
bar  to  the  plaintiff's  right  to  recover.  Every  ground,  therefore, 
which  established  either  of  those  points,  we  must  assume  to  have 
been  considered  and  determined  by  the  County  Court.  It  was  very 
properly  conceded  in  the  argument,  that  if  these  proceedings  in 
ejectment,  offered  in  evidence  to  shew  title  in  the  defendants,  were 
not  had  under  the  Statute  of  4  Geo.  2,  c.  28,  that  the  judgments 
therein  rendered,  vested  no  title  in  the  defendant's  wife,  and  formed 
no  bar  to  the  plaintiffs'  right  to  recover.  This  statute  requires,  that 
to  render  a  judgment  by  default  conclusive  upon  the  rights  of  the 
tenant,  and  bar  his  future  recovery  of  the  demised  premises,  it  shall 
be  made  appear  to  the  Court,  where  the  said  suit  is  depending,  by 
affidavit,  that  half  a  year's  rent  was  due  before  the  declaration  was 
served,  and  that  no  sufficient  distress  was  to  be  found  upon  the  said 
demised  premises,  countervailing  the  arrears  then  due,  and  that  the 
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lessor  or  lessors,  in  ejectment,  bad  power  to  re-enter,  in  every  sncb 
case,  the  lessor  or  lessors,  in  ejectment,  shall  recover  jadgment  and  eze- 
cation,  m  the  same  manner  as  if  the  rent  in  arrear  had  been  legally  de- 
manded, and  a  re-entry  made.    To  give  to  this  judgment  the  efficacy 
ascribed  to  •  it,  it  must  appear  to  this  Court  to  be  a  judgment 
'^**'  rendered  nnder  the  Statute  of  4  Geo.  2;  or,  in  other  words, 
the  record  must  disclose  such  facts  and  circumstances,  as  would 
justify  us  in  believing  or  assuming,  that  in  rendering  its  judgment, 
the  Court  below  designed  to  exerc  se  the  authority  conferred  on  it 
by  the  statute.    The  record,  before  us,  discloses  nothing  which  could 
warrant  us  in  any  such  assumption  or  belief.    All  the  proceedings 
in  ejectment,  until  long  after  the  judgment,  shew  it  to  have  been  an 
ordinary  case  of  ejectment,  (having  no  connexion  with  the  statute,) 
the  judgment  in  which,  is  conclusive  upon  nobody.    Upon  what  princi- 
ple, then,  can  this  Court  be  called  on,  where  an  affidavit  was  filed  in 
the  case,  in  vacation,  at  a  difiPerent  term  from  that  of  the  judgment; 
and  more  than  ten  months  after  it  was  rendered,  and  which  accord- 
ing to  the  proof  was  never  shown  to  the  County  Court,  to  believe  or 
assume,  that  its  judgment  was  given  on  the  affidavit  thus  introduced 
into  the  cause?    According  to  the  obvious  import  and  design  of 
the  Statute  of  4  Geo.  2,  c.  28,  we  think  the  affidavit  should  be  filed 
before  the  judgment  by  default  is  entered,  or  some  time  during  the 
term  at  which  it  was  rendered;  so  that,  before  it  became  absolute, 
the  Court  may  have  had  an  opportunity  of  inspecting  and  adopting 
the  affidavit,  as  the  basis  of  its  judgment.    That  such  is  the  con- 
struction of  this  statute  in  England,  see  Adams  on  Ejectment^  159« 
and  Doc,  on  dem.  of  Hitchings  and  another  vs.  Lewis,  1  Burr.  614. 

It  has^  been  contended  in  this  case,  that  after  the  lapse  of  seven- 
teen years,  during  which  the  defendants  have  been  in  the  undisturbed 
possession  of  the  demised  premises,  this  Court  ought  to  presume  the 
filing  of  an  affidavit  pursuant  to  the  statute.  The  proof  in  this  case 
having  so  clearly  disproved  such  filing  of  the  affidavit,  the  Goart 
has  no  ground  left  for  such  a  presumption  to  rest  on.  This  case 
differs  essentially  from  the  case  above  mentioned,  of  1  Burr.  614t 
referred  to  as  warranting  the  presumption  which  this  Court  has 
been  called  on  to  make.  There,  the  question  arose  upon  a  case 
stated,  in  which  the  proceedings  and  judgment  in  ejectment,  were 
stated  to  have  been  "  nnder  j-nd  by  virtue  of  the  statute  •  of 
**^  4  Geo.  2,  c.  28;"  and  that  fact  was  strongly  relied  on  by  the 
Court,  which,  after  an  acquiescence  in  the  landlord's  possession^ 
under  the  judgment  of  almost  twenty  years,  determined  that  it  was 
not  necessary  that  the  landlord  should  have  produced  the  affidavit 
on  the  trial,  in  which  the  proceedings  in  ejectment  were  offered  as 
evidence. 

We  must  not  be  understood  as  deciding,  that  to  give  effect  and 
validity  to  the  judgment  of  the  Court  in  a  proceeding  in  ejectment, 
under  the  4  of  Geo.  2,  when  judgment  is  incidentally  brought  before 
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the  CoQrt,  (as  in  this  case,)  as  evidence  of  title,  tbat  it  mnst  appear 
upon  the  face  of  the  proceedings,  that  all  the  requisitions  of  the 
statute  have  been  complied  with;  that  there  is  no  error  in  the  judg- 
ment of  the  Gonnty  Gourt,  which  npon  appeal  or  writ  of  error  would 
caose  its  reversal.  All  that  we  mean  to  decide  is,  that  to  give  to  a 
judgment  by  default  in  ejectment,  under  the  statute  of  4  Geo.  2,  the 
GODclusiveness  designed  to  be  imputed  to  it  by  the  statute,  it  is 
necessary  that  the  aflBdavit  should  be  filed  or  presented  to  the  Gourt 
before  the  judgment  is  rendered,  or  some  time  during  the  term  at 
which  it  was  given ;  so  that  before  it  became  absolute,  the  Gourt 
may  have  had  an  opportunity  of  inspecting  and  adopting  the  affi- 
davit as  the  basis  of  its  judgment,  and  that  such  judgment,  when 
offered  in  evidence,  as  in  this  case,  was  sustained  by  such  an  affidavit; 
as  satisfied  the  Gourt  before  which  it  was  offered  in  evidence,  that 
the  Court  by  which  it  was  rendered,  intended  it  as  a  judgment  under, 
and  in  virtue  of  the  Statute  of  4  Geo^  2,  c.  28. 

Nor  do  we  mean  to  say,  that  it  is  requisite  that  the  affidavit  should 
appear  to  have  been  presented  to  the  Gourt.  If  filed  at  the  proper 
time,  the  Gourt  will  be  presumed  to  have  discharged  their  duty  in 
relation  to  it. 

The  testimony  offered  on  the  part  of  the  defendants,  of  the  loose 
practice  sometimes  prevailing  in  the  Gity  of  Baltimore,  of  filing  the 
affidavit  long  after  the  rendering  of  the  judgment,  or  as  the  wit- 
nesses state,  at  any  time  before  the  issuing  of  the  writ  of  habere 
facias  posaeasionemy  can  have  no  influence  on  the  determination  of 
the  case  before  us.  The  construction  of  *  the  statute  must  be  a-i  s 
the  same  in  every  part  of  the  State ;  and  were  it  otherwise,  ^  1  o 
the  practice  refecred  to,  is  so  entirely  inconsistent  with  both  the 
letter  and  spirit  of  the  statute,  that  to  sanction  such  a  practice 
would  be,  pro  tanto^  to  repeal  the  statute.  We  think  the  Gounty 
Court  erred  in  refusing  to  grant  the  appellant's  two  next  prayers , 
for  the  reasons  we  have  stated,  in  the  consideration  of  its  refusal  to 
grant  his  first  prayer. 

The  Court  below,  also  erred,  in  their  refusal  of  the  appellant's 
foarth  prayer;  because,  from  the  uncontradicted  record  evidence  in 
the  cause,  it  could  not  have  worked  injustice  to  the  appellees,  but 
might  have  operated  most  prejudicially  to  tbe  rights  of  appellant. 
Under  the  opinion  of  this  Gourt,  the  proceedings  and  judgment  in 
ejectment,  relied  on  by  the  appellees,  formed  no  bartotheplaintiflPs 
recovery,  and  the  jury  were  not  at  liberty  to  find  the  filing  of  any 
other  affidavit.  And  yet,  if  that  prayer  had  been  granted,  the  jury 
would  have  been  authorized  in  finding,  that  these  proceedings  in 
ejectment  were  a  conclusive  bar  to  the  rights  of  the  appellant ;  if 
they  found  that  the  affidavit,  no  matter  at  what  time,  had  been  sub- 
mitted to  the  Gourt,  or  approved  of,  or  seen  by  it,  or  been  held  by  it 
sufficient,  under  the  said  Statute  of  George  2d ;  or  if  the  jury  found 

11  2g. 
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that  any  other  affidavit  had  been  made  in  the  caee,  no  matter  when 
made,  or  what  it  might  be. 

The  prayers  of  the  appellant  having  been  rejected  by  the  Goantj 
Court,  the  appelleea  prayed  the  Court  to  direct  the  jury,  that  if  they 
should  find  that  the  defendant,  Sarah,  became  entitled  to  the  rever- 
sion of  the  ground  declared  for,  as  stated  in  the  testimony,  and  re- 
covered possession,  and  took,  and  has  ever  since  held  possession 
thereof,  in  the  year  1824,  as  shown  by  the  record  of  recovery  given 
in  evidence,  and  that  this  action  was  instituted  on  the  19th  day  of 
April,   1841,  then  the   plaintiff  is  not  entitled  to  recover:  which 
prayer  was  granted,  and  in  doing  so,  the  County  Court  erred,  for  the 
reasons  stated  by  us  in  our  examination  of  the  Court's  refusal  of  the 
appellant's  first  prayer.    It  also  erred  for  another  reason.    It  called 
on  the  Court,  to  submit  to  the  finding  of  the  jury,  a  fact  of  which 
there  was  no  testimony;   but  which  was  conclusively  •dis- 
'•^^   proved  by  the  testimony  of  both  parties.    It  required  the 
Court  to  direct  the  jury,  that  if  they  should  find  that  the  defendant, 
Sarah,  became  entitled  to  the  reversion  of  the  ground,  declared  for, 
&c.,  then  the  plaintiff  is  not  entitled  to  recover.    Both  the  lease 
from  Daniel  Bowley  to  Solomon  fitting,  and  the  deed  for  the  ground 
rent,  and  reversion  from  Daniel  Bowley  to  John  Merryman,  under 
whom  the  defendant  Sarah  claims  title,  shew,  that  she  was  not  enti- 
tled to  the  reversion  of  the  lot  of  ground  for  which  the  ejectment 
was  brought;    but  for  a  lot  of  different  and  smaller  dimensions. 
And  it  is  somewhat  remarkable,  that  the  alleged  recovery  of  the  lot 
of  ground,  by  Sarah,  the  defendant  in  the  action  of  ejectment  under 
the  statute  of  4  Geo.  2,  c.  28,  was  not  of  the  lot  leaded,  as  aforesaid, 
by  Daniel  Bowley,  and  to  the  ground  rent  and  reversion  of  which 
she  was  entitled;  but  of  a  lot  of  larger  dimensions. 

Dissenting  from  the  County  Court,  in  its  refusals  to  grant  all  the 
pra3*ers  of  the  plaintiff,  and  in  its  granting  of  the  defendant's  prayer 
we  reverse  its  judgment. 

Judgment  reversed,  and  procedendo  issued. 


John  Walter,  use  of  Susanna  Walter  vs.  Daniel  War- 
field  and  others. — December,  1844. 

D.  sued  out  a  writ  of  replevin,  and  gave  the  usual  bond,  with  the  other  de- 
fendants as  his  sureties,  to  J.;  at  the  trial  of  the  replevin,  the  defend- 
ant, J.  pleaded  nan  cepit^  and  property  in  S.;  and  the  plaintiff,  D. 
pleaded  property  in  himself.  The  issues  were  found  for  J.  with  a  judg- 
ment for  a  return  of  property.  In  an  action  on  the  replevin  bond, 
entered  for  the  use  of  S.  the  defendants,  D.  and  his  sureties,  were  per- 
mitted to  prove  in  mitigation  of  damages,  that  the  property  really  be- 
longed to  S.  that  J.  had  no  personal  interest  in  it;  and  maintain,  that 
he  could  recover  in  this  action  only  the  amount  of  damage  sustained  by 
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him,  personally,  in  consequence  of  the  property  being  taken  from  his 
possession,  and  could  not  increase  the  damages  to  the  extent  of  S's  right, 
by  showing  that  he  was  her  agent,  (a) 
The  damages  which  an  obligee  in  a  replevin  bond  can  recover  from  the 
obligors,  are  only  such  as  he  suffered  personally,  by  reason  of  the  insti- 
tution and  failure  of  the  action  of  replevin,  (a) 

•  Appeal  from  Baltimore  County  Court.  This  was  an  action  ^^^ 
of  debt,  commenced  on  the  18th  August,  1838,  by  the  appellants  *•  *  • 
against  the  appellees.  The  plaintiffs  declared  on  a  bond  of  Daniel  War- 
field  and  his  sureties,  to  John  Walter,  to  prosecute  the  action  of  reple- 
vin, mentioned  in  the  exceptions,  with  effect,  dated  25th  July,  1836. 
The  defendant  pleaded  general  performance ;  and  the  plaintiff  replied 
byway  of  breach,  setting  out  the  proceedings  in  replevin;  and  the 
jodgment  thereon,  that  the  plaintiffs,  the  appellees  aforesaid,  ^'  should 
take  nothing  by  their  writ,  and  that  the  said  Walter  should  have  a 
return  of  the  said  goods  and  chattels,  in  said  condition  mentioned, 
to  be  detained  to  him  forever  irreplevible,  and  that  he  should  recover 
his  costs,  &c.;"  that  no  return  was  made,  nor  costs  paid,  and  so,  &c. 
Rejoinder  by  the  appellees,  that,  &c.,  in  said  condition  mentioned, 
did  well  and  truly  return  the  goods  and  chattels,  &c.,  on  which  issue 
was  joined. 

The  plaintiff*,  to  support  the  issue  on  his  part,  offered  in  evidence 
the  replevin  bond,  the  record  in  the  replevin  suit,  mentioned  in  the 
condition  of  said  bond,  and  the  docket  entries,  as  follows: 

"Daniel  Warfield  and  Samuel  Mactier  i7«.  John  Walter.  Replevin, 
nar.  and  notice  to  plead,  filed.  Eeplevied  and  delivered,  as  per 
scbednle,  and  defendant  summoned.  1st  September,  1836 — appear- 
ance, rule,  plea ;  same  day,  motion  for  a  return  of  property.  30th 
December,  1836— pleas,  noncepiU  and  property,  and  notice  to  reply 
filed;  rule,  replication,  service  of  cop3'  and  notion  of  rule  admitted; 
same  day,  similiter  to  1st  plea,  and  general  replication  to  2d  plea 
filed,  service  of  copy  admitted,  continued.  January,  1837,  continued. 
May,  continued.  September,  continued.  January,  1838,  continued. 
May  Term — 15th  June,  1838,  jury  sworn.  18th  June,  1838,  verdict 
for  the  defendant.  Judgment  on  the  verdict  for  a  return  of  property 
and  costs. 

Defendant's  costs,  $49.39^.  Test,  Thos.  Kell,  Clk." 

•The  defendant,  John  Walter,  in  the  action  of  replevin,  ^^^ 
pleaded.    1st,  non  cept^.    2d,  property  in  Susanna  E.  Walter.   '•*^ 

The  plaintiffs,  W.  and  M.,  joined  issue  on  the  1st  plea.  2d  plea, 
property  in  themselves. 

And  further  to  prove  the  said  issne,  the  plaintiff  offlered  testimony 
by  Hiram  C.  Walter,  of  the  value  of  the  property  taken  by  the  said 
writ  of  replevin. 


(a)  Approved  in  Mascm  va.  Sumner^  22  Md.  820;  Sddner  vs.  Smith,  40  Md. 
014.   See  Belt  vb.  Warthington,  8  O.  &  J.  155,  note. 
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The  defendants,  in  order  to  show  that  the  property  in  qnestioa 
was  not  in  the  plaintiff,  at  the  institution  of  the  said  action  of  re- 
plevin, but  in  a  certain  Susanna  E.  Walter,  the  same  person  men- 
tioned in  the  plea  of  the  present  plaintiff,  filed  by  him  as  defendant 
in  the  said  action  of  replevin,  and  making  said  offer  only  with  a 
view  to  mitigate  the  damages  in  the  present  action,  proposed  to  ask 
said  witness  if  he  was  not  the  original  owner  of  said  property,  and 
whilst  such,  did  not  execute  a  bill  of  sale  of  said  property,  conveying 
and  transferring  the  same  to  the  said  Susanna  E.  Walter,  and  in 
connexion  with  said  proof,  offered  with  the  like  purpose  to  read  in 
evidence  to  the  jury,  an  authenticated  copy  of  said  bill  of  sale,  to 
said  Susanna  from  said  Hiram,  and  to  prove  that  the  said  bill  of  sale 
contains  and  conveys  the  property  in  dispute  in  this  case.  The  bill 
of  sale  was  dated  16th  May,  18t'5. 

To  the  admissibility  of  which  evidence  the  plaintiff's  counsel  ob- 
jected, but  the  Court  [Pubviange,  A.  J.,]  overruled  the  objection, 
and  suffered  the  said  proposed  evidence  to  be  given  to  the  jury  in 
the  present  case,  as  evidence  in  mitigation  of  damages,  for  the  pur- 
pose for  which  the  same  was,  as  aforesaid,  offered  to  be  given ;  the 
plaintiff  excepted. 

2d  Exception. — The  plaintiff  and  defendants  having  given  the  evi- 
dence in  support  of  the  issue  on  their  respective  parts,  stated  in  the 
aforegoing  bill  of  exceptions,  and  which  is  made  part  of  this  excep- 
tion, the  plaintiff  to  show  himself  entitled  to  recover  for  said  Susan- 
na's benefit  the  full  value  of  the  chattels  mentioned  in  this  suit, 
further  offered  to  prove,  that  the  plaintiff,  at  the  time  of  the  reple- 
vying of  said  chattels,  held  and  claimed  the  same  only  as  agent  of 
said  Susanna  E.  Walter,  named  in  the  pleadings  in  said  replevin 
suit,  and  that  the  plaintiff  *  defended  the  same  for  her,  and 
'^'^^  at  her  expense,  and  under  her  direction ;  and  that  this  suit 
was  instituted  at  her  instance  and  for  her  use,  and  has  been  con- 
ducted by  the  plaintiff  for  her  use,  and  at  her  expense ;  and  that 
this  suit  has  been  entered  for  her  use  on  the  docket,  under  an  order 
signed  by  the  plaintiff*,  but  for  the  first  time  this  day  by  virtue  of 
the  order  signed  as  aforesaid,  dated  and  filed  this  day,  and  which 
order  is  as  follows : 

^^John  Walter  vs.  Daniel  Warfield  and  others.  In  Baltimore 
County  Court.  Mr.  Kell, — Enter  this  case  for  the  use  of  Susanna  B. 
Walter.  John  Walter.  Charles  F.  Mayer,  Plff's  Att'y.  13th 
December,  1842." 

But  the  defendant  objected  to  the  admission  of  said  testimony, 
offering  at  the  same  time  to  give  i«  evidence,  that  heretofore,  to 
wit,  on  30th  December,  1836,  there  was  brought  by  said  Susanna 
against  the  said  defendant,  Warfield,  and  Mactier  his  partner,  plain- 
tiffs in  said  replevin,  an  action  of  trespass,  for  the  taking  and  carry- 
ing  away,  by  virtue  of  said  replevin,  the  same  property,  the  value  of 
which  is  now  sought  to  be  recovered  for  her  use  in  this  action,  in  the 
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manner  stated  in  this  exception ;  and  that  in  the  said  action  of  tres- 
pass, she  recovered  a  verdict  and  judgment  in  Baltimore  County 
Goart,  at  September  Term,  1838;  but  which  judgment  was  after, 
wards  reversed,  on  appeal,  by  the  Court  of  Appeals,  upon  the  ground 
that  the  form  of  action  was  misconceived,  as  well  as  upon  the  error 
of  opinion  of  the  County  Court  in  the  third  exception  in  said  case, 
(it  being  agreed  that  the  record  of  said  case  in  the  Court  of  Appeals, 
and  the  statement  of  the  case,  and  the  opinions  of  the  County  Court 
and  of  the  Court  of  Appeals,  shall  be  read  in  argument  of  this  case  in 
the  Court  of  Appeals,  from  the  report  of  the  case  in  11  0.  &  J.  Re- 
portSj  p.  80,  &c.,  to  have  the  same  effect  as  if  said  case  were  set  out 
at  length  in  this  exception.) 

The  plaintiff  then,  in  further  support  of  the  issue  on  his  part, 
offered  to  prove,  that  the  present  suit  was  suspended  on  his  part, 
from  the  time  of  its  institution  until  the  decision  had  taken  place  in 
the  above  mentioned  case  of  trespass,  and  purposely  so,  to  abide  the 
issue  of  said  trespass  case;  the  *  defendants,  however,  not  ^^^ 
being  informed  of  such  purpose,  nor  their  counsel,  until  yes-  '•'^^ 
terday,  after  the  case  was  called,  the  jury  sworn,  and  the  plaintiff 
had  given  his  evidence  as  stated  in  his  first  exception,  (the  offer  of  this 
latter  evidence  so  stated  as  made  by  the  plaintiff  in  this  exception, 
was,  however,  after  this  suit  was,  as  aforesaid,  entered  for  the  use  of 
said  Susanna;)  and  the  Court  refused  to  allow  the  testimony  of  the 
plaintiff,  offered  as  aforesaid,  to  be  given.  To  the  admission  whereof, 
the  defendants  had,  as  above  stated,  objected,  upon  the  ground  as 
well  of  the  evidence  stated  as  aforesaid,  by  the  defendants,  as  upon 
the  general  ground  that  the  evidence  so  objected  to  was  inadmissi- 
ble; and  the  Court  (Purviance,  A.  J.,)  being  of  opinion  and  so  di- 
recting the  jury,  that  the  plaintiff  can  recover  in  this  action  only  the 
amount  of  damage  sustained  by  him  personally,  in  consequence  of 
the  taking  of  the  property  from  his  possession.  And  the  plaintiff 
objecting  to  the  testimony  offered,  as  aforesaid,  by  the  defendants, 
as  set  forth  in  this  exception,  the  Court  overruled  the  objection  and 
allowed  said  testimony  to  be  given.  Whereupon,  to  said  direction 
of  the  Court,  and  to  the  refusal  of  the  Court  to  allow  to  be  given  the 
testimony  aforesaid,  offered  by  the  plaintiff,  and  to  the  Court's  ad- 
mission of  that  offered  as  aforesaid  by  the  defendants,  the  plaintiffs 
excepted. 

3d  Exception. — The  plaintiff  and  defendants  having  respectively 
offered  the  evidence  to  support  the  issue  on  their  parts,  stated  in  the 
aforegoing  bills  of  exceptions,  which  was  admitted  as  evidence,  and 
not  excluded,  and  which  is  made  part  of  this  bill  of  exceptions,  the 
plaintiff  prayed  the  Court  to  direct  the  jury,  that  on  the  evidence 
given  in  this  cause,  if  believed  by  the  jury,  the  plaintiff  is  entitled 
to  recover  the  value  of  the  property  mentioned  in  the  schedule,  re- 
turned with  the  writ  of  replevin,  and  offered  in  evidence,  notwith- 
standing they  may  find,  that  at  the  date  of  the  institution  of  said 
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replevin  suit,  and  at  the  date  of  the  briDgiDg  of  the  present  salt,  the 
title  to  said  property  was  in  Susanna  E.  Walter,  or  any  other  per- 
son. Bat  the  Court  refused  to  give  said  direction ;  to  which  refusal 
the  plaintiff  excepted. 

gp€p%  *  "^^^  i^^y  found  their  verdict  for  the  plaintiff,  and  assessed 
'^'^'^  his  damages  at  $50,  and  his  claim  being  for  a  much  larger 
sum,  he  prosecuted  the  present  appeal. 

The  cause  was  argued  before  Abcheb,  C.  J.,  Dorset,  Chambebs, 
and  Spenoe,  JJ. 

Mayer^  for  the  appellants.  Ward  and  Reverdy  Johnson^  for  the  ap- 
pellees. 

By  THE  Court.  Jydgment  affirmed. 

Note. — ^The  Court  refused  the  application  of  the  appellant,  to 
hear  a  re-argument  of  this  cause. 


Edmund  B.  Addison  vs,  Andrew  Hack. — December,  1844. 

In  an  action  relating:  to  lands,  if  the  defendant  does  not  take  defence  on 
warrant,  the  plaintiff  is  under  no  obligation  to  ask  for  a  warrant  Uy 
locate  his  land,  or  any  of  the  matters  in  controversy,  between  the  i>ar- 
ties. 

In  such  case,  without  plots,  he  may  read  his  title  papers  in  evidence;  prove 
his  possessions  under  them;  and  show  by  oral,  and  other  testimony,  the 
injury  ho  complains  of,  and  for  which  he  seeks  indemnity,  (a) 

In  an  action  for  damages,  for  diverting  the  course  of  a  stream  from  its 
natural  channel,  on  the  plaintiff  ^s  land,  the  defendant  may  show,  that 
the  diversion  was  made  on  his  lands  above  those  of  the  plaintiff,  and 
that  it  was  rather  a  benefit,  than  an  injury  to  the  plaintiff;  or  that  it 
was  made  in  virtue  of  a  verbal  agreement  between  plaintiff  and  defend- 
ant, that  the  latter  might  make  the  diversion,  for  the  purpose  of  work- 
ing a  mill  to  be  erected  by  the  defendant  on  his  own  land,  if  the  defend- 
ant would  allow  the  plaintiff  the  use  of  a  road  through  the  defendant's 
land,  and  the  execution  of  such  agreement,  or  that  the  plaintiff  entered 
into  such  a  contract  with  the  defendant,  conferring  the  privilege,  with  a 
fraudulent  design,  and  for  the  purpose,  of  extorting  money  from  him. 

Such  evidence  is  admissible  in  mitigation  of  damages;  and  for  the  purpose 
of  showing  that  the  defendant  was  not  a  trespasser,  ab  initio^  for  con- 
tinuing the  diversion  after  a  countermand  of  his  authority  by  the  plain- 
tiff; or  that  he  could  not  be  made  responsible  in  damages  for  acts  done 
upon  his  own  land,  with  the  verbal  permission  and  authority  of  the 
plaintiff,  (b) 

The  maxim,  '"''volenti  non  fit  injuria,'*'  illustrated. 


(a)  Cited  in  Newman  vs.  Young,  80  Md.  419. 

(b)  Approved  in  Vogler  vs.  Geiss,  51  Md.  412.    Cf.  Hcmiilton  vs.  Windolf^ 
36  Md.  801. 
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Where  one  party  authorizes  another  to  divert  the  channel  of  a  stream,  flow- 
ing through  the  lands  of  both,  by  nieans  of  a  license  which  is  coun- 
termandable  *  in  its  nature,  and  the  authority  is  exercised  as  a  on 
granted,  the  party  who  has  the  power  of  countermand,  can  only  '^^^ 
be  restored  to  his  rights,  by  doing  justice  to  the  other,  and  tendering 
him  the  expense  which  he  has  incurred  under  the  license,  (c) 

Where  the  plaintiff  verbally  agreed  to  abandon  the  use  of  a  stream  of  water 
in  the  manner  in  which  it  had  been  accustomed  to  flow  on  his  land,  and 
the  abandonment  was  consummated  by  the  execution  of  his  license, 
from  that  moment,  his  right  to  the  use  of  the  water,  as  it  formerly 
flowed  in  its  natural  channel,  became  extinct;  and  it  was  no  longer 
appurtenant  to  his  land,  [d) 


(c)  Cited  in  Vogler  vs.  Oeiss,  51  Md.  411,  where  it  is  said  that  when  a  party 
has  once  given  his  consent  to  forego  the  use  of  an  easement,  either  tempo- 
rarily or  permanently,  and  suffered  other  persons  to  act  upon  the  faith  of 
that  consent,  and  to  incur  expense  in  doing  the  very  act  to  which  his  con- 
sent was  given,  it  is  then  too  late  for  him  to  retract  such  consent,  or  to 
throw  on  those  relying  upon  his  good  faith  the  burden  of  restoring  things 
to  their  former  condition.  See  also  R.  R.  Co.  vs.  Coal  Co.  51  Md.  844;  Jones 
V8.  JoneSy  4  Gill,  87;  28  Albany,  L.  J.  144,  165. 

(d)  Cited  in  Long  vs.  Buchanan,  27  Md.  516;  Vogler  vs.  Oeiss,  51  Md.  411. 
In  Carter  vs.  Harlan.  6  Md.  20,  it  was  held  that  a  license  to  one  to  erect  a 
dam  on  his  own  land  to  flow  the  licensor's  land,  is  revocable  after  execu- 
tion. In  Rerick  vs.  Kern,  14  S.  &  R.  267,  cited  in  the  opinion  in  the  text,  it 
was  held  that  if  a  parol  license  be  given  without  consideration,  to  use  the 
water  of  a  stream  for  a  saw  mill,  in  consequence  of  which  the  grantee  goes 
to  the  expense  of  erecting  a  mill,  the  license  cannot  be  revoked  at  the  plea- 
sure of  the  grantor,  and  if  he  divert  the  water  to  the  injury  of  the  grantee, 
the  latter  may  maintain  an  action  against  him.  The  Court  said  that,  except 
where  the  object  to  be  accomplished  was  temporary,  the  expending  money 
or  labor,  in  consequence  of  a  license  to  divert  a  water-course  or  use  a  water 
power  in  a  particular  way,  has  the  effect  of  turning  such  license  into  an 
agreement  that  will  be  executed  in  equity.  But  in  Johnson  vs.  SkUlman, 
39  Minn.  95,  where  a  party  promised  others  that  if  they  would  erect  a  good 
custom  mill  at  a  point  on  their  own  land,  he  would  give  them  the  privilege 
of  flowing  his  land  so  long  as  they  would  maintain  such  mill,  and  the 
parties  relying  on  such  promise  erected  a  dam  and  a  mill  accordingly,  it  was 
held  that  the  promise  was  a  mere  license,  revocable  even  after  it  had  been 
acted  upon.  The  Court  said  that  the  doctrine  of  the  early  cases  which  con- 
verted an  executed  license  into  an  easement  is  now  generally  discarded  as 
heing  in  the  teeth  of  the  Statute  of  Frauds. 

Although  no  easement  or  permanent  right  in  land  can  be  created  by  means 
of  a  parol  license,  yet  there  are  many  cases,  like  Rerick  vs.  Kern,  where,  if 
improvements  nave  been  made,  or  interests  acquired,  on  the  faith  of  the 
license,  it  is  held  to  be  irrevocable  on  the  ground  of  equitable  estoppel.  See 
%ftd  vs.  OU  Co.  63  Pa.  St.  897;  Snowden  vs.  Wilas,  19  Ind.  10;  Hodgson  vs. 
Jeffries,  53  Ind.  334;  Ocean  Co.  vs.  Sprague  Co.  84  Conn.  539;  RickesYs,  Kelly, 
1  Qreenleaf,  117;  S.  C.  10  Am.  Dec.  40,  noie;  Oould  on  Waters,  sees.  322, 
823.  But  see  Murdock  vs.  R.  R.  Co.  73  N.  Y.  579;  Wiseman  vs.  Lucksinger, 
84  N.  Y.  31,  contra.  The  executed  licenses  which  are  held  to  be  irrevocable 
are  generally  those  to  do  acts  on  the  estate  of  the  licensee.  In  Vogler  vs. 
Qtisa,  51  Md.  410,  it  was  held  that  an  easement  in  the  land  of  another  may 
he  extinguished  by  acts  in  pais,  without  deed. 
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Such  license  conveys  no  estate,  interest,  or  use  in  the  land;  is  not  within  our 

registry  acts;  nor  calculated  to  mislead  purchasers. 
A  prominent  object  of  our  enrolment  laws  is  the  protection  of  purchasers. 

A  grant,  not  acknowledged,  nor  recorded,  of  a  power  to  divert  the  course 
of  a  stream,  which  flowed  through  the  grantor \s  land,  but  which  power 
had  not  been  executed,  would  not  be  a  bar  to  a  subsequent  botiafide 
purchaser,  for  a  valuable  consideration,  without  notice,  claiming  the 
water  right  naturally  incident  to  the  lands  he  had  purchosed.  To  inter- 
pose such  a  bar,  in  such  a  case,  the  same  conformity  to  the  registry  laws 
is  necessary,  as  if  land  were  the  subject  of  the  grant,  (e) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  npou 
the  case  brought  to  the  April  Term,  1841,  of  said  Court,  by  the  ap- 
pellee, against  the  appellant,  to  recover  damages  tor  diverting  a  riv- 
ulet out  of  its  ancient  channel,  through  the  land  of  the  plaintiff, 
whereby  the  plaintiff  was  deprived  of  the  use,  &c.  The  defendant 
pleaded  non  cuL,  on  which  issue  was  joined. 

1st  Exception. — At  the  trial  of  this  cause,  the  plaintiff,  to  support 
the  issue  on  his  part,  read  in  evidence  to  the  jury,. subject  to  excep- 
tions, a  patent  dated  10th  May,  1754,  for  a  tnict  of  land  called  '•^  Sol- 
diers' Delight,"  and  also  a  patent  for  another  tract  of  land  called 
*' Timber  Grove  ^"  in  both  of  which  patents  the  lands  therein  men- 
tioned are  described  by  metes  and  bounds;  and  then,  for  the  pur- 
pose of  showing  that  the  tract  of  land  mentioned  in  the  declaration 
was  part  of  the  land  mentioned  in  said  two  patents,  read  to  the  jury 
(subject  to  all  exceptions  to  the  competency  or  admissibility  of  said 

proof,  for  the  purpose  aforesaid,)  a  deed  from to  Ellis  Jones, 

dated  16th  June,  1811;  a  deed  from to  Charles  Willerson  to 

Hill,  dated  10th  March,  1821 ;  and  a  deed  from  said  Hill  and 

wife  to Pennington,  dated  1st  •August,  1834.    The 

4Zf3  ^iu  QjT  gj^i^  Pennington,  admitted  to  probate  18th  March,  1837, 
authorizing  Andrew  Hack  (his  executor,)  to  sell  and  convey  the  laud 
therein  mentioned,  upon  a  deficiency  of  the  testator's  personal  estate, 
to  pay  his  debts;  and  lastly,  the  deed  of  the  said  Andrew  Hack  (ex- 
ecutor,) to  the  plaintiff*,  dated  5th  March,  1840;  all  of  which  deeds 
and  said  last  will,  it  is  admitted,  purport  and  profess  to  convey  or 
devise,  by  certain  boundaries  therein  mentioned,  <<  Part  of  Soldiers' 
Delight,"  and  the  whole  of  "  Timber  Grove."  And  the  plaintiff  fur- 
ther proved,  that  he  and  those  under  whom  he  claims,  have  been  in 
possession  of  the  lauds  mentioned  in  the  declaration  for  twenty-five 
years,  last  past,  claiming  to  hold  the  same  under  said  patents  and 
deeds  aforesaid ;  and  that  the  land  from  which  the  scream  of  water 
was  diverted  by  defendant,  as  alleged  in  the  declaration,  has  been 
for  twenty-five  years  reputed  and  known  as  **  Soldiers'  Delight." 
And  the  plaintiff'  gave  evidence  to  show  the  diversion  of  the  water 
by  defendant,  previous  to  this  suit,  so  as  to  prevent  it  from  flowing 

(e)  Cited  per  Tuck,  J.  in  Carter  vs.  Harlan^  6  Md.  28.    See  Hays  yb.  Rich- 
ardson, 1  G.  &  J.  195,  note. 
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on  said  land  in  its  accustomed  channel,  as  it  bad  done  before  such 
diversion,  and  rested  bis  case.  Whereupon,  the  counsel  for  the  de- 
fendant then  moved  the  Court  to  exclude  from  the  consideration  of 
the  jary^  the  patent,  deeds  and  will  aforesaid,  on  the  ground,  that 
the  land  in  controversy,  is  not  shown  to  be  the  same  as  that  men- 
tioned in  said  patent,  deeds  and  will.  And  the  defeudants'  counsel 
accompanied  said  motion  with  an  admission,  that  previous  to  the 
trial  of  this  cause,  and  when  the  plaintiff  was  about  to  obtain  a  war- 
rant of  survey  for  the  purpose  of  locating  his  pretensions,  the  defen- 
dant agreed  that  the  plaintiff  should,  on  the  trial  of  this  cause,  in- 
trodoce  evidence  for  the  purpose  of  locating  his  title  papers  and  the 
boundaries  thereof,  the  same  as  if  he  had  sued  out,  and  proceeded  to 
have  a  warrant  of  survey  executed  in  due  form  of  law.  But  the 
€oart  [Abgher,  G.  J.]  refused  to  sustain  said  motion,  and  instructed 
the  jury,  that  said  patents,  deeds,  will  and  possession,  were  compe- 
tent evidence  in  this  cause,  for  the  purpose  of  showing  title  in  the 
plaintiff  to  the  lands  in  the  declaration  mentioned.  To  which  refusal 
and  iustmction  of  the  Court,  the  defendant  excepted. 

•  2d  Exception. — ^After  the  evidence  contained  in  the  afore-  ^^^ 
going  bill  of  exceptions  (made  part  thereof)  had  been  given,  ^'^^ 
the  defendant,  to  support  the  issue  on  his  part,  gave  evidence  tend- 
ing to  show,  that  there  was  water  at  all  times  before  this  suit,  flow- 
ing on  the  Jand  claimed  by  plaintiff',  in  its  accustomed  channel,  sufiQ- 
eient  for  plaintiff's  use ;  and  the  divei'sion  of  said  stream  of  water  by 
defendant  was  partial,  and  in  no  way  injured  the  plaintiff',  but  bene- 
fited his  lands  by  preventing  the  accumulation  of  water  in  the  low 
grounds,  through  which  the  said  stream  flowed ;  and  that  said  diver- 
don  took  place  at  a  point  above  plaintiff^s  lands ;  and  further  proved 
that  sacb  was  the  situation  of  that  part  of  plaintiff's  lands  through 
which  said  stream  flowed,  that  the  said  stream  could  not  be  used  for 
the  purpose  of  working  machinery  on  said  land,  as  it  had  no  fall  on 
said  land.  The  defendant  then  offered  to  prove,  by  parol  evidence, 
that  long  previous  to  this  suit,  and  before  the  diversion  of  the  water 
as  aforesaid,  it  was  agreed,  verbally,  between  plaintiff  and  defen- 
dant, that  the  defendant  might  divert  the  said  stream  in  the  man- 
ner now  complained  of,  for  the  purpose  of  working  a  mill  about  to  be 
erected  by  defendant  on  his  lands,  if  he,  the  defendant,  would  allow 
plaintiff  the  use  of  a  certain  way  or  road  leading  from  plaintilTs 
lands  over  and  through  defendant's.  And  that  in  pursuance  of  said 
agreement,  the  plaintiff  was  allowed  the  use  of  said  way  or  road,  and 
did  use  the  same;  and  the  defendant  went  on,  at  great  expense  (up- 
wards of  $4,000)  and  labor,  with  the  knowledge  of  the  plaintiff,  and 
without  any  objection  on  his  part,  but  was  encouraged  by  him  to 
erect  and  complete  his  mill  as  before  agreed ;  and  while  the  same 
was  in  operation  to  supply  the  same  with  the  stream  aforesaid,  as 
agreed,  without  which  the  mill  could  not  be  used ;  and  that  no  ob- 
jection was  made  by  plaintiff  to  defendant's  diverting  said  stream 
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as  aforesaid,  antil  after  the  completion  of  said  mill,  and  shortly  be- 
fore briDgingthis  suit;  and  farther  offered  evidence  to  show,  that  in 
case  said  stream  is  withdrawn  from  defendant's  mill,  and  wholly  re- 
stored to  it  ancient  channel,  the  defendant's  mill  would  be  rendered 

^  -  useless  and  of  no  value ;  and  that  before  this  suit,  *  and  soon 
'^'^^  after  the  completion  of  said  mill,  the  plaintiff  demanded  a 
large  pecuniary  compensation  from  defendant,  for  the  further  use  of 
said  stream  as  aforesaid,  or,  that  said  dam  should  be  abated.  That 
the  aforegoing  facts  were  offered  to  show,  that  said  parol  agreement 
or  license  was  made  by  the  plaintiff  with  a  view  to  entrap  the  de- 
fendant into  the  erection  of  the  said  mill  and  dam,  upon  the  faith  of 
the  said  contract  and  license,  and  with  a  design,  when  the  same 
should  be  completed,  fraudulently  to  use  them  as  a  means  of  extort- 
ing from  the  defendant,  by  threatening  to  deprive  him  of  the  use  of 
the  water  for  his  mill,  unless  he  would  pay  what  he,  the  plaintiff, 
should  demand  from  him.  But,  upon  the  objection  of  the  plaintiff's 
counsel,  the  Court  [Archer,  C.  J.]  refused  to  permit  the  above  facts 
to  go  to  the  jury  for  the  purpose  aforesaid.  The  defendant  ex- 
cepted, &c. 

The  verdict  and  judgment  being  against  the  defendant,  he  appealed 
to  this  Court. 

The  cause  was  argued  before  Dorsey,  Chambers,  and  Spence^ 
JJ. 
Addison,  for  the  appellant. 
Richardson;  (Uep.  Att  Oen.,)  for  the  appellee. 

Dorset,  J.  delivered  the  opinion  of  this  Court.  The  only  ques- 
tion, discussed  by  the  appellant's  counsel,  and  on  which  the  opinion 
of  this  Court  was  called  for,  on  the  first  bill  of  exceptions  was,  whether, 
as  the  plaintiff  had  not  located  the  patents  and  title  papers  of  his 
land  upon  plots  returned  to  the  Court,  under  a  warrant  of  resurvey 
issued  for  that  purpose,  he  could  give  such  patents  and  title  papers 
in  evidence  to  the  jury,  and  prove,  that  the  grievance  complained 
of,  was  perpetrated  by  the  defendant  in  respect  of  those  lands. 

In  an  action  relating  to  lands,  if  the  defendant  does  not  see  fit  to 
take  defence  on  warrant,  the  plaintiff'  is  under  no  obligation  to  ask 
for  a  warrant  to  locate  his  land,  or  any  of  the  matters  in  controversy 
between  the  parties.  Without  such  plots  he  may  read  his  title 
papers  in  evidence  to  the  jury;  prove  his  *  possession  nndor 
'^'^^  them,  and  show  by  oral  or  other  testimony  the  injury  he  com- 
plains of;  and  for  which  he  seeks  indemnity. 

The  case  of  Medley  vs.  Williams  et  aL,  Lessee,  the  only  case  relied 
on  by  the  appellant  as  sustaining  his  position,  bears  no  resemblance 
to  the  case-  now  before  us.  There,  defence  was  taken  on  warrant, 
and  locations  made,  and  this  Court  held  that  a  title  paper,  of  which 
there  was  no  location,  could  not  properly  be  offered  in  evidence ;  on 
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the  well  established  principle  of  correspondence  between  the  plead- 
ings and  the  proof.  Bat  here,  no  warrant  of  survey  being  required  by 
either  plainti£f  or  defendant,  no  plots  or  locations  could  be  made  in 
the  cause.  The  County  Court,  therefore,  are  exempt  from  the  error 
complained  of  iu  the  first  bill  of  exceptions. 

Bat  the  County  Court,  we  think,  erred  iu  rejecting  the  testimony 
offered  by  the  appellant  in  his  second  bill  of  exceptions.  The  plain- 
tiff having  offered' the  testimony  stated  in  the  first  bill  of  exceptions^ 
showing  the  diversion  of  the  stream  from  its  natural  channel,  on  his 
laud,  where  it  was  accustomed  to  flow ;  the  defendant  ottered  evi- 
dence to  show,  that  the  diversion  of  the  water  complained  of,  was 
made  on  the  lands  of  the  defendant,  al>ove  the  lauds  of  the  plain- 
tiff, and,  that  it  was  rather  a  benefit  than  an  injury  to  his  lands : 
and  that  it  was  made  in  virtue  of  a  verbal  agreement,  entered  inta 
by  the  plaintiff  and  defendant;  by  whicb,  it  was  agreed,  that  the 
defendant  might  make  the  diversion,  as  now  complained  of,  for  the 
purpose  of  working  a  mill,  to  be  erected  by  the  defendant  on  his 
own  land ;  if  he,  the  defendant,  would  allow  the  plaintiff  the  use  of 
a  wagon  road,  from  the  lands  of  the  plaintiff',  over  the  lands  of  the 
defendant.  That,  in  pursuance  of  the  agreement,  the  plaintiff  used 
the  said  road ;  and  the  defendant,  at  an  expense  of  upwards  of 
H^^9  (encouraged  so  to  do  by  the  plaintiff,)  erected  the  said  mill; 
which  mill  was  of  no  value,  without  the  said  privilege  of  diverting 
the  water,  as  aforesaid.  That  the  plaintiff  made  no  objection  to  the 
diverting  of  the  stream  of  water,  till  shortly  after  the  completion  of 
the  mill;  when  the  plaintiff  demanded  of  the  defendant  a  large  pecu- 
niary compensation  for  the  use  of  the  water;  and  that  the  dam, 
erected  on  •  the  defendant's  laud  for  the  diversion  of  the  00,^ 
same,  should  be  abated;  and,  that  the  aforesaid  conduct  of  ^^' 
the  plaintiff  was  fraudulently  designed,  for  the  purpose  of  extort- 
ing money  from  the  defendant.  Upon  the  objection  of  the  plain- 
tiff's counsel,  the  Court  refused  to  permit  the  aforegoing  facts  to  go 
to  the  jury :  and  in  so  doing,  we  think,  the  County  Court  were  clearly 
in  error.  If  admissible  for  any  purpose,  the  Court  was  not  authorized 
in  rejecting  the  testimony.  In  mitigation  of  damages  it  was  surely 
admissible;  but  it  was  admissible,  as  evidence,  upon  other  grounds^ 
and  for  other  purposes.  For  even  conceding,  what  we  by  no  means 
admit  to  be  true,  that  the  aforementioned  agreement  did  not  confer 
on  the  defendant  a  privilege  or  license,  to  divert  and  use  the  water 
which  the  plaintiff  could  not,  at  pleasure,  countermand;  yet,  as  the 
defendant  had  done  no  act  towards  diverting  the  water  from  its 
accastomed  flow,  over  the  lands  of  the  plaintiff,  since  the  counter- 
mand, he  could  not,  by  sucb  countermand,  be  rendered  a  wrong- 
doer, ab  initio;  or  be  made  responsible  iu  damages  for  acts  done 
upon  his  own  land,  and  with  the  express  permission  and  authority 
of  the  plaintiff  himself.  If  ever  the  maxim,  '*  volenti  non  fit  injuriay^^ 
was  applicable  to  any  case,  it  must  be  conclusive  on  this. 
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Bat,  regarding  this  license  as  countermandable,  upon  what  terms 
is  the  plaintiff  to  be  restored  to  his  former  rights  f    Can  he  require 
of  the  defendant  to  be  at  the  expense,  and  endnre  the  labor,  of 
removing  stractares  lawfully  erected,  and  by  the  express  authority 
of  the  plaintiff!    The  manifest  injustice  of  such  a  requisition,  is  an 
answer  to  the  question.    How,  then,  is  the  plaintiff  to  be  restored 
to  rights  which  he  is  authorized  to  demand  ?    By  doing  justice  to  the 
defendant:  by  tendering  to  him  the  expense  whicfi  he  has  incurred, 
under  the  license.    This  principle  was  announced  in  the  case  of  Win- 
ter vs.  Brockwellf  8  Ecbst^  308.    Where  an  action  being  brought  for  a 
private  nuisance,  by  the  erection  of  a  sky-light  over  the  defendant's 
open  area ;  at  the  trial,  the  defence  set  up  was,  that  the  area,  which 
belonged  to  the  defendant's  house,  had  been  enclosed  and  covered 
by  a  skylight,  in  the  manner  stated,  with  •  the  express  con- 
"^^^  sent  and  approbation  of  the  plaintiff,  obtained  before  the 
enclosure  was  made ;  who,  also,  gave  leave  to  have  part  of  the  irame 
work  nailed  against  his  wall.    But,  sometime  after  it  was  finished, 
the  plaintiff  objected  to  it;  and  gave  notice  to  have  it  removed. 
But  Lord  EUenborough  '^  was  of  opinion,  that  the  license  given  by 
the  plaintiff  to  erect  the  sky-light,  having  been  acted  upon  by  the 
defendant,  and  the  expense  incurred,  could  not  be  recalled,  and  the 
defendant  made  a  wrong-doer:  at* least,  not  without  putting  him  in 
the  same  situation  as  before,  by  offering  to  pay  all  the  expense  which 
had  been  incurred  in  consequence  of  it ;  and,  under  this  direction,  the 
defendant  obtained  a  verdict."    In  this  case  in  East^  there  was  no 
consideration  given  for  the  license;  and  the  nuisance,  by  which  the 
plaintiff  suffered  from  the  acts  done  under  it,  was  a  serious  one ;  sind 
yet.  Lord  EUenborough  subsequently,  on  a  motion  for  a  new  trial, 
after  stating  that  he  had  looked  into  the  books  on  the  point,  reiter- 
ates the  doctrine  that  he  had  before  laid  down,  except  as  to  tender 
of  expense  to  be  made  to  the  defendant;  and  states,  that  in  one  of 
the  cases  to  which  he  refers  ^'  Haughton,  J.  lays  down  the  rule,  that 
a  license  executed  is  not  countermandable ;  but  only  when  it  is  exe- 
cutory." 

The  testimony  offered  by  the  appellant  in  the  case  before  as,  is 
not  only  admissible,  but  is,  if  believed  by  the  jury,  a  conclusive  bar 
to  the  right  of  action  of  the  appellee.  Such  was  the  decision  in  the 
case,  (almost  identical  with  the  present,)  of  lAggins  vs.  Inge^  7  Bing- 
ham^ 682,  reported  in  20  Eng.  G.  L.  Rep,  290;  and  to  that  effect  are 
the  cases  above  referred  to  by  Lord  EUenborough.  And  Kezick  vs. 
Kern^  14  Serg.  dt  BawlCj  267.  The  opinion  now  given,  is  not,  as  was 
urged  in  the  argument  for  the  appellee,  in  conflict  iiith  the  decision 
of  this  Court,  in  the  case  of  Hays  vs.  Bichardson,  1  0.  dt  J.  366.  There 
the  right,  claimed  under  an  instrument  of  writing,  not  acknowledged 
and  recorded,  agreeably  to  the  registry  laws  of  the  State,  was  a  right 
of  way  over  the  lands  of  the  person  intending  to  grant  it,  and  was 
an  use,  thereof,  to  the  extent  of  the  right  asserted;  and  came  within 
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the  very  terms  of  the  Act  of  Assembly  for  the  enrolling  of  convey- 
ances, viz:  that  "  no  •  manors,  lauds,  tenements,  or  heredita-  ooa 
inents  whatever,  within  this  Province,  shall  pass,  alter,  or  ^^^ 
change  from  one  to  another,  whereby  the  estate  of  inheritance  or 
freehold,  or  any  estate  for  above  seven  years,  shall  be  made  or  take 
effect  in  any  person  or  persons,  or  any  use  thereof  to  be  made,  &c." 
unless  the  conveyance  be  executed,  acknowledged,  and  recorded,  in 
the  manner  therein  prescribed.  But,  in  the  case  before  us,  the  appel- 
lee passed  to  the  appellant  no  estate  or  interest  in  his  land,  or  any 
use  thereof.  He  simply  agreed  to  abandon  the  use  of  the  water,  in 
the  manner  in  which  it  had  been  accustomed  to  flow  on  his  land. 
And  the  moment  the  abandonment  was  consummated  by  the  execu- 
tion of  the  license,  the  right  of  the  appellee  to  the  use  of  the  water, 
as  it  formerly  flowed  ^in  its  natural  channel,  became  extinct ;  it  was 
no  longer  appurtenant  to  his  land ;  and  he,  thenceforth,  held  it  as 
if  no  such  privilege  or  appurtenance  had  ever  belonged  to  it.  And 
this  view  of  the  subject,  in  nowise,  contravenes  the  prominent  object 
of  our  enrollment  laws,  the  protection  of  purchasers.  When  a  pur- 
chaser views  the  land  he  desires  to  acquire,  he  sees  it  divested  of  its 
water  right,  and  contnicts  for  it  accordingly  :  so  that  no  injustice  is 
done  him. 

We  are  not  to  be  understood  in  what  we  have  said,  as  countenanc- 
ing the  idea,  that  a  written  grant,  unacknowledged  and  unenrolled,  of 
a  power  similar  to  that  conferred  by  the  license  in  this  case,  but 
which  power  had  not  been  executed,  would  be  operative  and  effectual 
to  bar  a  subsequent  bona  fide  purchaser,  for  a  valuable  consideration 
without  notice,  claiming  the  water  right  naturally  incident  to  the 
lands  he  had  purchased.  To  interpose  such  a  bar,  in  such  a  case, 
we  think  the  same  conformity  to  the  provisions  of  our  registry  laws 
is  necessary,  that  would  be  required  if  land  were  the  subject  of  the 
conveyance. 

The  doctrine,  insisted  on  in  the  argument  of  the  counsel  for  the 
appellant,  that  an  oral  contract,  of  no  validity  under  the  Statute  of 
Frauds,  would  obtain  such  validity,  and  would  enable  a  party  to 
maintain  an  action  upon  it  at  law,  if  he  could  prove  that  the  op[)o- 
site  party  perpetrated,  or  designed  to  •  perpetrate,  a  fraud, 
when  he  entered  into  the  contract.  A  replication,  charging  -••'" 
SQch  fraud  to  the  defendant,  in  an  action  at  law,  instituted  on  such 
a  contract,  would  be  no  answer  to  the  defendant's  plea  of  the  Statute 
of  Frauds.  If  a  party  on  whom  such  a  fraud  has  been  committed, 
has  relief  any  where,  it  must  be  sought  in  a  Court  of  equity ;  at  law 
it  cannot  be  obtained. 

Assenting  to  the  opinion  of  the  Court,  on  the  first  bill  of  excep- 
tions, but,  dissenting  from  its  refusal  to  admit,  in  evidence,  the  tes- 
timony offered  by  the  appellant  in  the  second  bill  of  exceptions,  we 
reverse  ita  judgment. 

Judgment  reversed^  and  procedendo  ordered. 
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Chambers,  J.  dissented  in  part.  I  concar  in  the  opinion  ex- 
pressed by  my  Brother  DoBSEY,  so  far  as  that  opinion  reliates  to  the 
case,  now  for  the  judgment  of  this  Court.  To  so  much  of  it  as  relates 
to  the  idea,  ''  that  a  written  grant,  unacknowledged  and  anenrolled, 
of  a  power  similar  to  that  conferred  by  the  license,  in  this  case,  &c.'' 
I  beg  leave  to  be  considered  as  expressing,  neither  concurrence  nor 
dissent.  That  question  is  not  involved  in  the  cause  now  before  m, 
has  not  been  at  all  argued  by  counsel,  certainly  has  not  been  investi- 
gated by  me;  and,  whatever  be  the  law  applicable  to  it,  this  case 
will,  in  no  respects,  be  affected  by  it. 

Considering  it  quite  sufficient  to  examine  and  decide  questions 
which  are  brought  before  us,  I  am  unwilling  to  prejudge  others;  not 
because  of  any  supposed  difficulty  in  the  particular  case,  but  on 
account  of  the  principle. 


Sabah  E.  Mitchell  vs.  Elizabeth  a.  Mitchell,  Executrix  of 

James  D.  Mitchell. — December,  1844. 

On  the  6th  August,  1887,  J.  by  his  last  will,  devised  his  sister  S.  an  annuity, 
to  he  paid  by  his  executrix,  and  charged  the  same  on  the  whole  of  his 
real  estate.  After  a  devise  of  a  farm  to  his  wife,  for  her  life,  he  be- 
queathed the  same  ''unto  the  eldest  male  heir  of  the  body  of  his  brother 
H.  and  the  heirs  and  assigns  of  such  male  heir,  if  he  shall  live  to  attain 
OQi  the  age  of  twenty-one*  years;"  and  for  want  of  such  male  heir, 
"^ol  then  the  same  estate  should  descend  to  the  right  heirs  of  the  tes- 
tator. The  testator  died  in  1837;  left  no  children,  but  a  widow,  (the 
devisee  for  life,)  who  died  in  1841,  a  sister  S.  of  the  whole  blood,  and 
his  brother  H.  of  the  half  blood,  still  alive,  who  has  a  son,  his  eldest 
male  child,  born  in  1838.  ife/d,  that  upon  the  death  of  the  tenant  for 
life,  in  1841,  living  H.  the  estate  descended  to  the  right  heirs  of  the 
testator,  his  sister  S.  the  complainant  in  the  bill,  (a) 

Where  an  estate,  charged  with  the  payment  of  a  legacy,  descends  to  the 
legatee,  the  lien  becomes  extinct,  by  the  union  of  the  title,  and  the 
charge,  in  the  same  person,  {b) 

One  may  be  heir  apparent,  or  heir  presumptive,  but  not  very  heir,  living  the 
ancestor;  no  one  is  recognized  as  heir,  until  the  death  of  his  ancestor. 


(a)  Cited  in  Mitchell  vs.  MUcheU,  6  Md.  234;  Mitchell  vs.  Mitchell,  21  Md. 
253.  In  the  former  case  where  the  Court  was  asked  to  reverse  the  decision 
in  the  text,  Mason.  J.  said:  ''However  much  we  might  be  disposed  to  culopt 
and  sanction  the  views  of  the  appellants^  counsel,  so  ably  enforced  in  the 
course  of  their  argument  as  general  principles  of  law,  still  we  feel  con- 
strained to  regard  ourselves  as  concluded  by  the  interpretation  given  to  this 
will  by  the  Court  of  Appeals  in  the  case  in  2  Gill,  230;  and  while  we  might 
consider  ourselves  at  liberty  to  disregard  that  decision  as  a  general  rule  of 
law  for  the  future  interpretation  of  wills  and  deeds,  yet  we  must  regard  it 
as  final  and  conclusive  upon  the  will  now  before  us." 

(b)  Cited  in  Mitchell  vs.  Williamson,  9  Gill,  77;  Glenn  vs.  Spry,  5  Md.  117; 
Mitchell  vs.  Mitchell,  6  Md.  234;  S.  C.  21  Md.  258;  S.  C.  3  Md.  Ch.  77. 
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One  cannot  take,  as  purchaser,  under  the  description  of  heir,  or  heir  male; 
unless,  when  the  estate  is  to  vest,  he  has,  by  the  death  of  his  ancestor, 
become  very  heir. 

This  is  the  £:eneral  rule,  subject  only  to  this  exception,  that  when  the  inten- 
tion of  the  testator  can  be  made  clearly  to  appear  from  the  will,  that  he 
did  not  mean  the  words,  heir  er  heir  male,  to  be  used  in  their  technical 
sense,  then  the  popular  sense  shall  prevail. 

Prima  facie,  the  word  heir  must  be  taken  in  its  technical  sense,  as  a  word  of 
limitation. 

Every  contingent  remainder  must  vest  eo  itistanti^  that  the  particular  estate 
determines. 

There  are  certain  principles  to  be  kept  in  view,  when  a  Court  is  called  upon 
to  construe  a  will:  one  is,  and  the  most  material,  that  the  leaning  should 
be  towards  technical  words  in  their  technical  sense;  and  only  suffering 
themselves  to  adopt  another  meaning,  when  there  can  be  no  reasonable 
doubt,  from  the  context,  that  in  such  sense  the  testator  used  them;  and 
that  he  could  not  have  used  them  in  their  known  and  legal  sense,  (c) 

Appeal  from  the  Court  of  Chancery.  The  bill,  in  this  cause,  was 
filed  on  the  16th  February,  1838,  by  the  appellant,  praying  subpcena 
again8t  Elizabeth  Mitchell,  claiming  a  discovery  and  account  of  the 
rents,  and  profits,  and  proceeds,  of  certain  real  and  personal  prop- 
erty, devised  by  Francis  J.  Mitchell,  father  of  the  complainant,  and 
James  D.  Mitchell,  testator  of  said  Elizabeth  A.,  to  James  D.  Mitch- 
ell, in  trust  lor  Sarah  E.  Mitchell,  and  for  an  annuity  under  the  will 
of  James  D.  Mitchell.  An  amendment,  made  Henry  S.  Mitchell  and 
his  infant  son,  Joseph  H.  Mitchell,  parties  defendants. 

*  The  questions  of  law  decided,  arise  under  the  following  oqo 
clauses  of  James  D.  Mitchell's  will,  dated  6th  August,  1837,  *«»* 
viz: 

^'I  give  and  bequeath  to  my  dear  sister,  Sarah  Elizabeth  Mitchell, 
an  annuity  of  9500,  to  be  payable  and  paid  to  her  by  my  executrix, 
hereinafter  named,  in  even  and  equal  semi-annual  instalments,  for 
and  during  the  whole  term  of  the  natural  life  of  my  said  sister, 
accounting  from  the  time  of  my  decease ;  and  I  charge  the  whole  of 
my  real  estate  with  the  payment  of  the  said  annuity,  in  manner 
aforesaid. 

I  give  and  devise  to  my  said  wife,  Elizabeth  Ann  Mitchell,  my 
farm  and  real  estate,  situated  in  Charles  County,  called  <  Myrtle 
Grove,'  containing  eighteen  hundred  acres,  or  thereabouts,  be  the 
same  more  or  less.  And  likewise,  my  farm  in  Kent  County,  &c.; 
and  all  the  slaves  at  ^  Myrtle  Grove ;'  and  the  live  stock,  farming 
and  plantation  utensils,  and  implements  of  husbandry,  on  said  farm, 
respectively  being ;  and  also  my  lot  of  land,  situated,  &c.;  and  gene- 
rally, all  the  rest,  residue,  and  remainder  of  my  estate,  real,  ])ei*so- 
naland  mixed,  not  hereinbefore  disposed  of,  wherever  situate  or  being, 
inclusive  of  my  library,  books  of  accounts,  &c.    To  hold  said  farms. 


(e)  Cited  in  Broum  vs.  Brown,  13  Md.  91 ;  Coal  Co,  vs.  R,  R.  Co,  41  Md.  852. 
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lot  of  land,  and  real  estate,  and  all  said  slaves,  &c.,  unto  my  said 
wife,  for  and  during  the  term  of  her  natural  life,  without  impeach- 
ment of  waste. 

It  is,  nevertheless,  my  will  and  desire,  in  case  the  debts  owing  to 
me  and  which  may  be  collected,  should  fall  short  of  an  amount  suffi- 
cient to  discharge  the  just  claims  against  me,  that  my  said  wife  sell 
and  dispose  of,  in  her  best  discretion,  so  much  of  my  personal  prop- 
erty, other  than  that  given  and  bequeathed  to  her  in  perpetuity,  as 
may  be  necessary  to  make  up  that  deficiency ;  but,  if  the  moneys  qd 
hand  at  the  time  of  my  death,  and  those  owing  to  me,  and  which 
may  be  collected,  should  exceed  the  amount  of  the  just  claims  against 
me,  then  I  give  the  surplus  or  difference  to  my  said  wife,  to  be  applied 
to  her  own  use.  Moreover,  I  authorize  and  empower  my  said  wife, 
if  she  shall  think  proper  so  to  do,  to  sell  such  of  my  slaves  as  may 
o  QQ  ^^^  ^  necessary,  for  cultivating  and  carrying  on  •  the  '  Myrtle 
4oo  Qrove '  farm,  and  domestic  purposes  thereon,  and  in  the  event 
of  such  sale,  to  apply  the  proceeds  to  her  own  use,  or  to  dispose 
thereof,  as  to  her  may  seem  fit. 

After  the  decease  of  my  said  wife,  I  give  and  devise  my  aforesaid 
farm,  called  ^  Myrtle  Grove,'  and  the  slaves  that  may  remain  un- 
disposed of;  inclusive  of  the  future  issue  and  increase  of  the  females; 
and  also,  the  farming  and  plantation  utensils  and  implements  of 
husbandry,  and  live  stock,  that  may  be  then  remaining  on  that 
farm,  unto  the  eldest  male  heir  of  the  body  of  my  brother,  Henry 
S.  Mitchell,  and  the  heirs  and  assigns  of  such  male  heir  forever,  if  he 
shall  live  to  attain  the  age  of  twenty-one  years,  or  leave  lawful  issue; 
and  in  case  of  the  decease  of  such  eldest  male  heir  of  the  body  of 
my  said  brother,  in  his  minority,  and  without  leaving  lawful  issue, 
then  to  the  next  eldest  male  heir,  of  the  body  of  my  said  brother, 
and  the  heirs  and  assigns  of  such  next  eldest  forever,  if  he  shall  live 
to  attain  the  aforesaid  age  of  twenty-one  years,  or  leave  lawful 
issue ;  and  so  on  in  succession,  to  the  third,  fourth,  and  other  male 
heir,  his  heirs  and  assigns,  if  any  such  male  heir  there  shall  be,  that 
may  live  to  attain  the  aforesaid  age  of  twenty -one  years ;  and  for 
want  of  such  male  heir  of  my  said  brother,  then  the  same  estate 
shall  descend  to,  and  devolve  upon  the  right  heirs  of  me,  the  said 
James  Davidson  Mitchell,  in  fee  simple. 

And  as  to  my  aforesaid  farm,  called  ^  Hunting  Fields,'  and  the 
live  stock,  farming  utensils,  and  implements  of  husbandry  thereon; 
and  also,  my  aforesaid  lot  of  land,  in  the  City  of  Baltimore,  I  give 
and  devise  the  same,  after  the  decease  of  my  wife,  to  such 
one  or  more  of  the  children  of  my  aforesaid  brother,  Henry 
S.  Mitchell,  as  my  dear  wife,  by  her  last  will  and  testament,  or 
by  any  instrument  of  writing,  in  the  ns^ture  of,  or  purporting  to 
be,  a  last  will  and  testament,  executed  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses,  shall  name  and  appoint; 
to  have  and  to  be  entitled  thereto,  and  his,  her,  or  their  heirs  and 
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assigns  forever;  and  in  defanlt of  sach  nomination  aud  appointment, 
then  to  all  the  children  of  my  said  brother,  whether  already  or  to  be 
hereafter  born,  ♦  equally,  their  heirs  and  assigns  forever.  But  -^q^ 
if  there  be  no  such  child,  or  descendant  of  a  child,  who  shall  '•*** 
live  to  attain  the  age  of  twenty -one  years,  then  the  said  last  described 
estate  aud  property,  shall  descend  to,  and  devolve  upon  the  right 
heirs  of  me,  the  said  James  Davidson  Mitchell,  to  be  held  by  them, 
their  heirs  and  assigns,  forever.  I  authorize  the  leasing,  for  a  long 
term,  i*enewable  for  ever,  any  part  or  parts,  or  the  whole  of  my  afore- 
said lot  of  land,  in  the  City  of  Baltimore,  for  the  best  rents  that  can, 
at  the  time  of  making  the  lease,  or  leases  thereof,  be  obtained  for 
the  same }  said  lease  or  leases  to  be  executed  by  my  wife,  at  any 
time  or  times  during  her  life;  she  may  fix  the  rents,  and  reserve  the 
same  to  her  own  use,  for  her  life ;  and  after  her  decease,  to  the  use  of  the 
person  or  persons,  who  may,  under  this,  my  will,  be  entitled  thereto. 
I  wish  it  to  be  understood,  that  the  person  or  persons,  who  may, 
according  to  the  terms  of  this,  my  will,  be  entitled  to  the  slaves,  live 
stock,  and  movable  chattels  aforesaid,  after  the  decease  of  my  wife, 
is,  or  are  to  receive  and  take  the  same,  in  the  condition  in  which  the 
property  may  be  found  at  the  time  of  my  wife's  decease ;  it  being 
my  will  and  intention,  that  my  said  wife,  if  she  shall  deem  it  neces- 
sary, may  dispose  of  by  sale,  in  her  life-time,  any  part  or  parts  of  the 
movable  chattels  aforesaid,  except  the  slaves  so  as  aforesaid,  neces- 
sary for  the  *  Myrtle  Grove '  farm,  and  the  proceeds  apply  towards 
her  comfortable  maintenance  and  support." 

The  facts  connected  with  the  will  of  J.  D.  M.,  are  stated  in  the 
opinion  of  this  Court. 

After  the  filing  of  the  bill,  answers  and  proofs,  the  Chancellor, 
[Bland,]  at  March  Term,  184;3,  decreed,  that  the  bill  should  be  dis- 
missed, upon  the  grounds  imputed  to  him  in  the  opinion  of  the  Ap- 
pellate Court,  and  from  which  complainant  appealed. 

The  cause  was  argued  before  Argheb,  C.  J.,  Dobsey,  Cham- 
BEBs,  and  Spenge,  JJ. 

Robert  J.  Brent  and  Beverdy  Johnson^  for  the  appellants,  cited 
•  1  Saun.  V8€8,  363 ;  WiUis  on  Trus.  124 ;  3  Dessau.  C.  B.  346, 
388;  Ward  on  Leg.  IdO]  1  Vea.  Jr.  557;  Stallman  on  Elect.  ^^^ 
231;  3  Bro.  Pari.  Cases,  155;  7  0.  &.  J.  217;  1  Sumner,  1;  1  Ves.  Jr. 
97;  10  G.  &  J.  174;  1  0.  it  J.  248;  Fearneon  Com.  Bern.  210;  4  Kent 
Com.  253 ;  2  Day,  28 ;  6  Cruise  Dig.  38 ;  9  Wheat.  325 ;  1  Mason,  224; 
%H.d!j.  374;  1  Dyer,  99 ;  IP.  Will.  232 ;  22  Law  Lib.  426 ;  21  Law 
Lib.  316;  2  Dessau.  94;  3  Wood  Lee.  202;  1  If.  Black.  1010. 

William  Schley,  for  appellee,  cited  24  Law  Lib.  52;  23  Law  Lib.  25; 
Ueunn  on  TrusU,  102,  629,  630,  note,  639 ;  Ward  on  Leg.  143, 192 ;  3 
Bro.  C.  B.SS;  1  Ves.  J.,  176;  3  Aik.  616;  1  Eden^  489;  Ambler,  657; 
1  G.dtJ.  220 ;  1  Peters  8.  C.  236 ;  1  Swan.  359,  note,  381 ;  1  Fonb.  153 ; 
15  Wendell,  290 ;  9  Clark  dt  Fin.  583,  606. 
12  2  a. 
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Abgheb,  J.,  delivered  the  opiDion  of  this  Court.  The  bill,  aa 
amended,  seeks  to  eDforee  payment  of  a  legacy  left  the  complainant, 
by  the  last  will  and  testament  ot  Francis  J.  Mitchell,  by  the  obtain- 
ment  of  a  decree  for  the  sale  of  Myrtle  Grove,  upon  the  ground,  that 
the  said  legacy  was,  by  the  said  last  will  and  testament  of  Francis 
J.  Mitchell,  charged  upon  the  said  estate. 

The  bill,  also,  seeks  an  account  of  all  the  property  left  to  James 
D.  Mitchell,  by  the  will  of  Francis  J.  Mitchell,  in  trust  for  the  com- 
plainant. 

The  Chancellor  dismissed  the  complainant's  bill,  first,  because  the 
estate  charged  with  the  alleged  legacy,  had  descended  to  the  com- 
plainant; and  secondly,  because  it  did  not  sufficiently  appear,  that 
the  personal  estate  bequeathed  to  James  D.  Mitchell,  in  trust,  for 
the  complainant,  ever  wa^  managed  by,  and  applied  to  his  own  use, 
by  the  said  James  D.  Mitchell,  without  the  consent  of  the  com- 
plainant. 

The  only  estate  alleged  in  the  argument  of  complainant,  to  be 
charged  with  the  legacy,  by  the  will  of  Francis  J.  Mitchell, 
*  in  the  estate  called  Myrtle  Grove.  If  that  estate  has,  in  fact, 
descended  to  the  complainant,  the  charge,  if  one  in  point  of  law  ex- 
ists, has  become  extinct  by  the  union  of  the  title  and  the  lieu  in  the 
complainant. 

We  will,  therefore,  first  proceed  to  enquire  whether  the  estate  called 
Myrtle  Grove,  haa  descended  to  the  complainant. 

This  question  grows  out  of  the  will  of  James  D.  Mit'Chell,  bearing 
date  on  the  6th  day  of  August,  1837.  James  D.  Mitchell  died  in 
the  month  of  August,  1837,  and  probate  was  had  of  his  will,  on  the 
23rd  of  August,  1837.  James  D.  Mitchell  left  no  children,  but  a 
widow,  Elizabeth  A.  Mitchell,  since  deceased,  and  a  brother,  Henry 
S.  Mitchell;  a  brother  by  the  same  father,  but  a  different  mother; 
and  a  sister,  the  complainant,  of  the  whole  blood.  Henry  S.  Mitch- 
ell, has  a  son  now  living,  named  Joseph  H.  Mitchell,  who  is  his  oldest 
male  child,  and  was  born  in  March,  1838.  Henry  8.  Mitchell  has  also 
another  son,  an  infant,  now  living.  Elizabeth  Ann  Mitchell,  the 
widow  of  James  D.  Mitchell,  died  in  the  month  of  August,  1841. 

The  life  estate  devised  by  the  will  to  Elizabeth  Ann  Mitchell, 
having  terminated,  the  half  brother  of  the  complainant  still  living, 
the  question  is,  whether  the  remainder  to  the  eldest  male  heir  of 
Henry,  is  vested  in  his  oldest  male  child  ?  or  whether,  in  consequence 
of  the  life  estates  terminating  before  the  death  of  Henry,  the  re- 
mainder to  his  oldest  male  heir  is  not  void  ?  in  which  event  the  estate 
would  descend  to  his  heirs :  The  complainant  is  the  heir-at-law  of 
the  testator. 

The  terms  used  in  the  will,  as  descriptive  of  the  remainder,  are, 
<'  the  first  heir  male  of  his  brother  Henry,  and  the  heirs  and  assigns 
of  such  male  heir  forever,  if  he  shall  live  to  attain  the  age  of  twenty- 
one,  or  leave  lawful  issue,  &c."    The  cases  which  have  been  cited 
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establish  the  law  to  be,  that  no  one  is  recognized  as  heir  until  the  death 
of  the  ancestor.    In  the  language  of  Mr.  Justice  Taunton,  a  roan 
may  be  heir  apparent,  or  heir  presumptive,  but  he  is  not  very  heir 
living  Ihe  ancestor.     One  cannot,  therefore,  take  as  a  purchaser 
under  the  description  of  heir,  or  heir  male,  unless,  where  the  estate 
is  to  vest,  he  has,  by  ♦  the  death  of  his  ancestor,  become  very   ^q,^ 
heir.    This  appears  to  be  a  general  rule,  subject  only  to  this    '••' ■ 
exception,  that  when  the  intention  of  the  testator  can  be  made 
clearly  to  appear  from  the  will,  that  he  did  not  mean  the  word  heir, 
or  heir  male,  to  be  used  in  its  technical  sense,  but  in  its  popular 
sense,  then  the  popular  sense  shall  prevail.    The  intention  should  be 
by  demonstration  plain ;  and  he  who  urges  the  exception,  must  de- 
monstrate the  intention,  for  prima  faciei  the  words  must  be  taken  in 
their  technical  sense,  as  words  of  limitation.    These  principles  will 
be  found  to  be  sustained  by  Hob.  331 ;  1  Vent.  334;  2  Vent.  311 ;  1  P. 
W'iZ.229;  2   Wil.  Blacle.  1010;  2  Leon.  70;  4  Mod.  153.    And  it  is 
rightly  said,  by  one  of  the  Judges,  in  delivering  the  opinion  of  the 
Court,  in  Winter  vs.  Perrattj  9  Clarke  dt  Finnelly  Ap.  Ca.  669,  "  that 
what  amounts  to  a  plain  demonstration  of  intention,  so  as  to  with- 
draw the  term  heir  from  its  technical  interpretation,  must,  in  each 
case  depend  on  the  language  used,  and  the  circumstances  under 
which  it  is  used ;  and  is  not  a  question  to  be  determined  by  reference 
to  reported  cases;  but  by  a  careful  consideration  of  that  language, 
and  those  circumstances,  in  the  particular  case  under  discussion.'' 

We  perceive  no  room  to  doubt,  that  the  term  <^heir"  was  designed 
to  be  used  by  the  testator  in  its  technical  sense ;  wherever  in  the 
will  the  word  heir  is  used,  it  is  used  in  its  technical  sense,  as  where 
he  says  the  first  ^^  heir  male  of  Henry  "  and  ^'  his  heirs  and  assigns.'' 
Id  the  latter  instance,  the  word  heirs  is  used  by  the  testator  in  its 
technical  sense ;  and  again,  on  the  failure  of  heirs  male  of  Henry, 
who  were  to  take  in  succession,  then  he  devises  over,  to  his  right  heirs. 
Can  we,  by  any  just  construction,  impute  to  the  testator  a  different 
me^ming  to  the  same  words,  when  used  in  the  same  will,  and  in  the 
lame  sentence  of  the  will,  without  anything  to  indicate  a  difference  f 
Bat  again,  when  the  testator  devises  Hunting  Field  to  his  wife,  and 
gives  her  a  power  of  appointment,  and  in  case  of  her  failure  to 
exercise  that  power  of  appointment,  devises  the  estate  to  the  children 
of  Heniy;  is  it  not  still  more  apparent,  that  he  was  aware  of  the 
difference  in  the  terms,  heir  of  Henry,  and  child  of  Henry  f 

•The  annuity  to  the  heirs-at-law,  which  has  been  be-  ^-^^ 
qoeathed,  with  a  charge  on  his  lands,  by  the  testator,  and  his  '^•'^ 
presumed  knowledge,  that  his  sister,  his  heir-at-law,  had  designs  to 
connect  herself  with  a  monastery,  we  do  not  think  furnish  considera- 
tions showing  a  different  intent  from  the  technical  sense.  The 
charge  is  on  all  his  lands,  as  well  Hunting  Field  as  Myrtle  Grove ; 
and  yet,  in  such  case,  on  the  failure  of  the  contingency,  the  devise 
over  is  to  the  heir-at-law. 
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The  case  of  9  Cla.  &  Fin.  Ap.  Ca.  606,  bafi  beea  cited  as  decUive 
of  this.  It  is  trae,  in  that  case,  the  terms  used  by  the  testator  were 
considered  as  indicating  an  intention,  in  the  use  of  words,  different 
from  their  legal  signification ;  but  the  Judges  who  so  decide,  do  so 
on  the  ground,  that  the  term,  heir  male  of  the  branch  of  B.  C's 
family,  in  connection  with  the  circumstances  of  the  case,  and  the 
fact  that  E.  O's  family  was  known  to  the  testator,  gave  to  the  word 
heir  male,  a  different  significatijon  from  its  technical  meaning. 
Though  even  in  this  case,  different  as  it  is  from  the  one  before  the 
Gourt,  much  diversity  of  opinion  prevailed  among  the  Judges;  and 
it  strikes  us,  from  a  review  of  their  opinions,  there  would  have  been 
but  little  difference  of  opinion,  had  the  mere  technical  terms  been 
used,  without  the  qualifications  affixed  to  them. 

In  condosion,  on  this  branch  of  the  case,  we  beg  leave  to  refer  to 
the  following  observations  of  Lord  Brougham,  in  delivering  his  opin- 
ion in  the  case  above  adverted  to,  ^*  that  there  are  certain  principles 
fit  to  be  kept  in  view,  when  we  are  called  upon  to  construe  a  will, 
which  raises  such  doubts -as  the  present  has  raised.  One  is,  and  the 
tnost  material,  that  the  leaning  should  be  towards  taking  technical 
words  in  their  technical  sense;  and  only  suffering  ourselves  to  adopt 
another  meaning,  when  there  can  be  no  reasonable  doubt  from  the 
context,  that,  in  such  sense,  the  testator  used  them ;  and  that,  he 
could  not  haVe  used  them  in  their  known  or  legal  sense.  This  rule  is 
founded  on  the  consideration  of  the  risk  we  run,  in  allowing  a  scope 
for  conjecture  and  fancy,  of  making  a  will  for  him,  which  neither  he 
himself  made,  nor  the  law  recoguized ;  and  if  it  be  said  that,  by  ad- 
heriug  to  the  technical  sense,  we  shall  *  sometimes  run  the 
risk  of  giving  a  construction  which  the  testator  did  not  in- 
tend, the  answer  is,  that  this  risk  is  common  to  both  courses,  and  we 
avoid  that  other,  and  perhaps  greater  evil,  of  introducing  uncertainty 
into  the  foundation  upon  which  titles  rest :  '^  In  these  views,  we 
fully  concur. 

If  the  word,  heir  male,  is  to  be  construed  ia  its  technical  sense, 
then  the  limitation  over,  after  the  death  of  the  tenant  for  life,  is 
gone ;  as  there  could  be  no  heir  of  Henry  Mitchell,  during  his  Ufe. 
The  rule  being,  that  every  contingent  remainder  must  vest  eo  in- 
atcMtij  that  the  particular  estate  determines. 

The  remainder  failing  to  take  effect,  the  estate  descended  on  the 
death  of  the  tenant  for  life  on  the  complainant,  who  was  heir-at-hiw, 
and  her  lien  was  sunk  in  her  title  to  the  land. 

The  principal  cases  which  determine,  that  if  there  be  sufficient  in 
the  will  to  show  that  the  word  heir,  is  used  in  sach  a  way  that  the 
testator  meant  the  word  <'heir,"  to  mean,  descendant,  or  heir  appa- 
rent, it  shall  be  so  construed,  are,  1  Ven.  334;  2  Fmt311, 1  Pier.  WiL 
229 ;  2  W.  Black.  1010.  The  first  of  these  cases  is  BurcheU  vs. 
Durdant.  There,  a  devise  to  the  heirs  of  the  body  of  A,  now  living, 
was  held  to  be  a  vested  remainder,  and  it  was  so  determined,  be> 
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caase  the  words  "  now  living,^  were  referred,  not  to  A,  but  to  the 
heirs  of  the  body;  and  it  was  apparent,  from  other  parts  of  the  will, 
that  the  testator  knew  that  A  was  in  esse  also.  It  was,  on  this  ac- 
count, adjudged,  that  the  heirs  of  A,  took  the  remainder  to  the 
heirs  of  A,  daring  his  life.  As  there  was  an  heir  apparent  of  the 
body  of  A,  then  living,  it  was  considered  as  a  designatio  personas. 

The  case  of  Darbison  vs.  BeaumwiU  1  P*  WiL  229,  was  a  devise  of 
lands  to  A  for  life,  remainder  to  his  first  son,  in  tail  male,  &c.,  and 
in  default  of  such  issue,  remainder  to  the  heirs  male  of  the  body  of 
the  testator's  aunt,  Elizabeth  Long,  then  lawfully  begotten ;  and  for 
default  of  such  issue,  remainder  of  all  his  lands,  to  his,  the  testator's 
right  heirs.  He  also  gave  a  legacy  to  Elizabeth  Long,  and  legacy 
to  her  three  sons.  A,  B  and  G,  of  £500.  The  question  was,  whether 
the  heir-aMaw  of  the  testator,  or  A,  the  eldest  son  of  E.  L., 
•  was  entitled  to  the  testator's  real  estate.  Three  reasons  are  ^^^ 
assigned  for  the  judgment,  that  the  heir-at-law  did  not  take  "^^^ 
the  estate.  Ist.  That  the  testator  noticed,  that  the  sons  of  E.  Long 
were  living;  and  that  she,  E.  L.,  was  also  living.  2nd.  That  the 
limitation  of  the  right  heirs  of  the  testator  was  expressly,  on  failure 
of  issue  male  of  E.  L.;  so  that  the  intent  was  plain,  that  the  ap- 
parent heir  of  the  body  of  E.L.,  should  take  before  his  heir  general ; 
and  3rd.  That  it  was  the  same  as  Burohett  vs.  Durdantj  because,  the 
words,  then  begotten,  connected  with  the  word,  heirs-  male^  were 
nearly  similar.  The  words,  then  begotten,  in  this,  were  tantamount 
to  "  then  living,"  in  the  former  ca^e. 

It  is  very  certain,  that  the  case  before  us  does  not  come  within  the 
reason  of  either  of  the  above  cases.    There  is  no  devise  to  an  heir 
male  of  fl.  W.,  then  living,  as  in  Burchett  vs.  Durdant;  for  here  at 
the  death  of  the  testator,  H.  W.  had  no  issue  born.    The  will,  here, 
does  not  leave  over  the  estate  to  the  heirs-at-law,  upon  the  failure  of 
issue,  as  in  the  case  of  Darbison  vs.  Beaumont;  but  the  expression 
is,  on  failure  of  such  heir  male,  to  the  heirs-at-law ;  nor  are  the  words 
heirs  of  the  body  of  H.  M.  begotten,  found  in  this  will ;  and  if  they 
had  been,  these  words  in  the  case  before  us,  could  not  be  understood 
to  be  tantamount  to  heirs  then  living,  because,  H.  M.  had  no  children 
then  living.'    The  case  in  2  Will.  Black.  1010,  has  been  supposed  to 
go  further  than  either  of  the  cases  above  adverted  to.    Here,  the  de- 
vise was  to  his  son,  Richard  Brooking,  and  the  heirs  of  his  daughter, 
Margaret,  jointly  and  equally,  and  for  want  of  heirs  male  of  Biehard 
Brookiug,  at  his  decease,  then  to  the  heirs  and  assigns  of  Margaret, 
lawfully  begotten  of  her  body.    The  testator  knew,  that  Margaret 
was  living,  and  had  at  his  death  a  son.     In  Darbison  vs.  Beaumont^ 
the  words,  heirs  male,  of  the  body  of  the  testator's  aunt,  Elizabeth 
Long,  lawfully  begotten,  were  considered  tantamouot  to,  heirs  of  the 
My  then  living,  and  as  being  the  same  in  principle  with  the  case  of 
Bwiiheli  vs.  Durd4int    The  case,  therefore,  of  2  W.  Black.  1010,  may 
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be  governed  by  one  of  the  reasons,  assigned  for  tbe  judgment  in 
Darhison  vs.  Beaumont. 

♦  We  do  not  consider  the  case  before  us,  as  one,  in  which 
'•^  *  the  testator  has  given  plain  indications  of  an  intention,  that 
the  technical  words  he  has  nsed  should  be  taken  in  their  popular 
sense,  and  to  mean  descendants;  and  do  not,. therefore  believe,  that 
the  cases  above  adverted  to,  can  govern  and  control  our  construction 
of  the  will,  now  under  consideration. 

The  above  views  render  it  unnecessary  for  us  to  enquire  into  the 
various  questions,  which  in  relation  to  this  lien,  were  discussed,  as 
growing  out  of  the  will  of  F.  J.  Mitchell. 

In  relation  to  the  right  of  the  complainant  to  an  account,  in  refer- 
ence to  the  property  devised  in  trust  to  James  D.  Mitchell,  for  the 
use  of  the  complainant  under  the  will  of  Francis  J.  Mitchell,  we  con- 
cur with  the  Chancellor  in  his  views,  as  expressed  in  his  decree  in  this 
case,  and  affirm  his  decree.  Decree  affirmed. 


Barnes  Compton  vs.  Wilson  Compton. — December,  1844. 

It  is  the  duty  of  the  Orphans^  Court  in  appointing  a  guardian,  to  consult  the 

interest,  rather  than  the  wishes  of  an  infant,  (a) 
An  appeal  will  not  lie  from  an  order  of  the  Orphans'  Ck>urt,  appointing  a 

guardian.  (&) 

Appeal  from  the  Orphans'  Court  of  Charles  County.  On  the  5th 
March,  1844,  the  appellant,  a  minor,  appeared  in  the  Orphans'  Court 
and  prayed  to  have  a  guardian  appointed,  and  asked  to  have  Richard 
Barnes,  Esq.,  one  of  the  justices  of  the  said  Court,  to  be  appointed, 
who  retired  from  the  bench.  The  Court  postponed  the  appointment 
until  the  3rd  Tuesday  in  March,  when,  on  the  19th  of  that  month, 
the  appellee  filed  a  petition,  alleging  the  condition  of  the  appellant's 
property,  the  necessity  of  a  guardian,  and  institution  of  legal  pro- 
ceedings to  protect  the  minor's  property  and  vindicate  his  rights. 
The  petitioner  alleged,  that  he  was  the  nearest  male  relation  of  the 
minor,  and  ought  to  be  appointed.  The  appellant  answered,  this 
petition,  and  reiterated  his  wish  to  have  his  relation  Richard 
Barnes,  apiK)inted.  On  the  23rd  March,  the  Court  decreed  that 
Wilson  Compton  be  appointed  guardian,  on  giving  bond;  from 
which  decree  Barnes  Compton  prayed  an  appeal,  by  his  next  friend, 
Eichard  Barnes,  to  this  Court. 

(a)  See  Rev.  Code,  Art.  52,  sec.  1.  When  the  infant  has  attained  sufficient 
discretion  and  is  within  the  reach  of  process,  it  is  proper  for  the  Court  to  con- 
sult his  wishes  in  appointing  his  guardian,  and  those  wishes  should  be  grati- 
fied where  they  can  be  without  prejudice  to  his  interests.  Lefever  vs. 
Lefever,  6  Md.  472. 

(h)  Cited  in  Johnson  vs.  Brannaman,  10  Md.  499. 
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The  caase  was  Riibmitted  on  notes  of  coansel,  to  Abcheb,  G.  J., 
DoBSEY,  CHAaiBEUs,  Spenoe,  and  Magbudeb,  JJ. 

T,  F.  Bowie^  for  the  appellant,  cited  Coke  on  LitL  786 ;  14  Law 
Lib.  69 ;  Thomas  Coke,  183,  note  6 ;  1  Chitty  Black.  Com.  462,  note  9 ; 
40  Law  Lib.  68,  69 ;  McPherson  on  Infants,  74,  76 ;  Kraft  vs.  Wickey, 
4  0.  <fc  J.  339;  41  La\€  Lib.  69 ;  Chaney  vs.  Tipt4)n,  11  Q.  cfc  J.  253. 

Tho8.  8.  Alexander  and  P.  W.  Crain,  for  the  appellee,  cited 
McFk^rson  on  Infants;  Mills  vs.  McAllister,  Hayw.  (N.  C.)  350,  303; 
Owens  vs.  Collinson,  3  G.  «fe  J.  39 ;  Eldridge  vs.  Lippineott,  1  Coj?e,  397. 

Magbudeb,  J.  delivered  the  opinion  of  this  Court.  This  appeal 
most  be  dismissed :  from  an  order  of  the  Orphans'  Court,  appointing 
a  guardian  to  an  infant,  no  appeal  will  lie. 

It  is  the  duty  of  the  Orphans'  Court,  in  appointing  his  guardian, 
to  consult  the  interests,  rather  than  the  wishes  of  the  infant.  If  the 
latter  was  competent,  without  control,  to  choose  his  guardian,  it 
would  be  scarcely  necessary  for  him  to  have  one.  He  might  also 
choose  his  own  boarding-house,  his  instructors,  and  others  whose  ser- 
vices he  needed.  The  Orphans'  Court,  in  the  discharge  of  this  duty, 
may  make  an  injudicious  choice;  but  it  is  not  probable  that  this 
Court,  without  any  information  to  assist  them,  could  exercise  such  a 
power  more  judiciously. 

From  such  an  order,  it  would  not  be  more  proper  for  this  Court  to 
entertain  an  appeal,  than  from  an  order  of  the  County  Court,  grant- 
ing, or  refusing  to  grant,  a  new  trial.  Appeal  dismissed. 


*  Thomas  Bubgess,  Collector  of  Primary  School  District, 

No.  30,  of  Howard  District  vs.  Abthub  Pue,  Jr.—De-   '^^^ 
cember,  1844. 

In  an  action  of  replevin,  br9ught  by  a  taxable  inhabitant  against  a  collector 
of  the  school  tax,  to  recover  property  seized  for  non-payment  of  such 
tax,  due  for  1848,  having  filed  his  affidavit  on  which  he  obtained  the 
writ,  affirming  that  the  property  had  been  taken  by  such  collector,  he 
cannot  maintain  that  the  school  district  is  disorganized,  and  the  power 
of  the  taxables  suspended  by  reason  of  informalities  in  the  proceedings 
of  such  district,  for  the  year  1842. 

Nor  that  the  election  for  1848  was  void,  because  the  minutes  of  the  proceed- 
ings of  the  taxables  did  not  state  everything  to  have  been  done,  which 
the  law  requires  to  be  done;  as,  that  the  election  should  be  by  ballot. 
It  is  not  necessary  that  the  mode  of  election  should  appear  on  the  min- 
utes, nor  that  they  should  show  the  clerk  had  bonded. 

The  taxables  when  assembled,  may  vote  a  tax,  as  well  for  the  expenses  for 
the  current  year,  as  to  pay  arrearages  due  for  essential  expenses  of  the 
preceding  year. 

Notice  of  the  time  and  place  of  meeting  of  the  inhabitants,  to  authorize  the 
impofiition  of  a  school  tax  under  the  Act  of  1825,  should  be  given. 


184  BURGESS  vs.  PUB.— 2  GILL. 

In  such  an  action,  the  collector  need  not  offer  proof  of  his  qualification.  He 
is  an  ofScer  de  facto^  and  in  the  absence  of  proof,  no  presumption  is  to 
be  made  against  his  qualification. 

The  Act  of  1825,  does  not  forbid  the  appointment  of  one  of  the  trustees  to 

be  the  clerk  of  the  school  district. 
The  Legislature  had  the  right  to  delegate,  to  those  appointed  to  exercise 

them,  viz:  the  taxable  inhabitants,  the  powers  given  by  the  Act  of  1825, 

c.  8.  (a) 

The  individuals  to  whom  those  powers  were  delegated,  ought  to  conform 
to  the  provisions  of  the  -law  under  which  they  act;  but  the  minutes  of 
their  proceedings  need  not  show  all  the  facts  necessary  to  give  them 
jurisdiction.  Governed  by  the  nature  of  the  trust  conferred,  and  the 
great  confidence  reposed,  by  the  law,  in  the  judgment  of  such  inhabi- 
tants, the  Court  will  presume  anything  which  the  law  requires  to  be 
done,  to  be  rightly  done,  until  the  contrary  appears. 

Upon  a  case  stated,  which  does  not  authorize  the  Court  to  give  judgment 
for  either  party,  this  Court  can  give  no  judgment,  but  must  reverse 
that  of  the  Court  below,  and  remand  the  cause. 

In  the  case  of  corporations,  the  recording  of  an  official  bond  is  not  essential 
to  its  validity,  unless  it  be  so  expressly  declared,  (b) 

A  vote  or  resolution,  appointing  an  agent  for  a  corporation,  need  not  be 'en- 
tered on  the  minutes,  but  may  be  inferred  from  the  fact  of  accepting  his 
services,  or  permitting  him  to  act.  (c) 

^  ^  ^   *  Persons  acting  publicly  as  officers  of  a  corporation,  are  presumed  to- 

^^^  be  rightfully  in  office,  (d) 

An  election  by  a  corporation,  contrary  to  its  charter,  is  voidable;  yet  if  an 
officer  has  come  in  under  color  of  right,  and  not  in  open  contempt  of 
all  rights  whatever,  he  is  an  officer  de  facto, 

APPEAL  from  Howard  District  Court.  This  was  an  action  of  re- 
plevin, commenced  by  the  appellee  against  the  appellant,  on  the  4th 
September,  1843,  founded  on  the  following  warrant,  viz: 

*'  To  John  L.  Moore,  Clerk  of  Howard  District  of  A.  A.  Co.  How- 
ard  District  of  Anne  Arundel  County,  to  wit : 

Whereas,  on  this  4th  of  September,  1843,  before  me  the  subscriber, 
one  of  the  justices  of  the  peace  of  the  State  of  Maryland,  in  and  for 
the  said  district,  Arthur  Pue,  Jr.  of  the  said  district  made  oath, 
that  two  pied  oxen  belonging  to  him  have  been  illegally  and  un- 
justly seized  in  execution  for  school  taxes,  for  District  No.  30,  by  the 
collector,  Thomas  Burgess,  which  affidavit  is  hereto  annexed: 
Whereby  it  appears  to  me,  that  it  is  necessary  for  the  purposes  of 


(a)  Cited  in  Hammond  vs.  Haines,  25  Md.  660;  Fell  vs.  State,  42  Md.  88. 
See  Burgess  vs.  Pice,  ante^  m.  p.  11. 

(b)  See  Bank  of  U.  S.  vs.  Dandridge,  12  Wheaton,  64. 

(c)  Approved  in  ElysvUle  Co,  vs.  Okisko  Co,  1  Md.  Oh.  808.  See  also  Bank 
of  tf,  S,  vs.  Dandridge^  12  Wheaton,  64.  A  corporation  can  act  only  by  its 
agents,  and  in  order  to  bind  the  corporation  the  agency  must  appear,  but 
this  need  not  be  shown  by  any  resolution  or  other  written  evidence,  but 
may  be  implied  from  facts  and  circumstances.  Railway  Co.  vs.  Bastion,  15 
Md.  494;  Eckenrode  vs.  Chem,  Co,  55  Md.  65. 

(d)  Approved  in  Bank  Co,  vs.  Ins.  Co,  8  Md.  S12. 
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justice,  that  a  replevin  should  issue ;  yoa  are  hereby  empowered  and 
directed  to  issue  a  replevin  for  the  following  chattels  taken  as  afore- 
said, to  wit,  '  two  pied  oxen,'  and  this  shall  be  your  warrant  for 
the  same.  Wits^ss  my  hand  and  seal  this  4th  day  of  September, 
1843.  James  A.  Fkost.  [Seal.]" 

"Howard  District  of  Anne  Arundel  Countj^,  to  wit:  Be  it  remem- 
bered, that  on  this  4th  day  of  September,  1843,  before  me  the  sub- 
scriber, one  of  the  justices  of  the  peace  of  the  State  of  Maryland,  in 
and  for  the  said  district,  personally  appeared  Arthur  Pne,  Jr.,  of  the 
said  district  and  made  oath  on  the  Holy  Evangely  of  Almighty  God, 
that  two  pied  oxen  have  beed  illegally  and  unjustly  seized  by  the 
collector,  Thomas  Burgess,  for  the  school  taxes  for  primary  school 
school  district  No.  30,  of  said  district. 

Sworn  before  James  A.  Feost.  [Seal.]" 

Beplevin  bond  was  filed  and  approved.  The  writ  of  replevin 
issued,  and  the  oxen  were  replevied  and  delivered  to  the  plaintiff' 
below,  who  filed  his  declaration  for  the  same. 

•  The  defendant  pleaded  ^^  _ 

1.  Non  cepit  '^^* 

2.  An  avowry,  in  which  he  alleged,  that  the  said  place  where  the 
taking  of  the  goods  and  chattels,  aforesaid,  is  supposed  to  be,  is 
within  the  limits  of  primary  school  district  No.  30,  of  Howard  Dis- 
trict of  Anne  Arundel  County,  and  that  at  a  meeting  of  the  taxable 
inhabitants  of  said  primary  school  district,  duly  convened  and  held 
in  said  district  on  the  29th  day  of  July,  1843,  it  was  among  other 
things  voted,  that  a  tax  of  sixteen  cents  on  every  hundred  dollara 
worth  of  assessable  property  in  said  district  be  raised,  to  defray  the 
expenses  of  the  school  in  said  district,  and  the  said  defendant  was 
then  and  there  duly  elected  and  appointed  collector  of  said  district, 
and  to  collect  the  aforesaid  tax ;  and  the  said  defendant  accepted 
said  office,  and  duly  qualified  as  such  collector,  as  aforesaid  ;  and  re- 
ceived from  the  trustees  of  said  primary  school  district,  duly  ap- 
pointed and  qualified  as  such,  a  rate  bill  made  by  the  said  trustees, 
and  containing  the  names  of  the  persons  chargeable  with  the  afore- 
said tax,  with  the  sums  respectively  payable  by  them  agreeably  to 
law,  and  a  warrant  in  due  form  of  law,  requiring  the  said  defendant, 
as  collector  as  aforesaid,  to  collect  the  sums  chargeable  against,  and 
payable  by  said  persons  respectively,  according  to  law.  And  because 
the  said  plaintiff  was  chargeable  with  the  sum  of  f  37.49J,  part  of  the 
tax  aforesaid,  so  as  aforesaid  voted  and  assessed,  and  because  the 
said  plaintiff  utterly  refused  to  pay  the  aforesaid  sum  of  money  or 
any  part  thereof,  unto  the  said  defendant,  as  collector  as  aforesaid, 
within  the  time  limited  by  law  for  that  purpose,  or  at  any  time 
prior  to  the  aforesaid  taking,  although  payment  thereof  of  the 
said  plaintiff,  was  by  the  said  defendant,  as  collector  iis  aforesaid, 
in  doe  form  of  law  demanded,  that  is  to  say,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid ;  the  said  defendant  well  avows 
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the  taking  of  the  said  goods  and  chattels  in  said  placA,  where,  &c., 
and  jastlj,  &c.,  for  the  said  sum  of  $37.49^,  so  being  in  arrears  and 
collectable  by  the  said  defendant,  as  collector  as  aforesaid,  which  to 
the  distress  of  said  defendant,  as  collector  as  aforesaid,  was  charged 
^miy  •  and  bound,  and  this  he  is  ready  to  verify.  Wherefore,  he 
ZiOl    prayg  judgment  and  a  return,  &c. 

The  plaintiff  joined  issue  on  the  l^t  plea,  and  replied  to  the 
avowry. 

1st.  That  the  said  defendant,  at  the  said  time  when,  &c.,  was  not 
the  collector  of  primary'  school  district.  No.  30,  duly  elected,  qualified 
and  authorized  to  collect  the  taxes  imposed  in  said  district,  in  man- 
ner and  form  as  the  said  defendant  hath  above,  in  his  said  avowry  in 
that  behalf  alleged  ;  and  this,  &c. 

2nd.  That  the  meeting  of  the  taxable  inhabitants  of  said  primary 
school  district,  held  on  the  29th  July,  1843,  by  which  the  tax  men- 
tioned in  the  said  avowry  is  avowed  to  have  been  made,  was  not 
tluly  convened  and  held  in  said  district,  and  was  not  authorized  to 
impose  and  vote  said  tax ;  and  this,  &c. 

3rd.  That  the  taxable  inhabitants  of  said  primary  school  district, 
No.  30,  were,  on  the  15th  July,  1843,  notified  to  meet  on  the  29th 
July,  (at  the  school-house  in  said  district,)  of  said  year,  for  the  pur- 
pose of  electing  officers,  and  voting  a  tax  for  the  support  of  the 
school  for  the  ensuing  year,  and  the  said  taxable  inhabitants,  on  the 
«aid  29th  July,  at  the  said  school-house,  in  said  meeting,  voted  a  tax 
to  defray  the  necessary  expenses  of  the  district,  during  the  past  and 
for  the  current  year,  which  tax  is  the  same  in  the  said  avowry  men- 
tioned, and  this,  &c. 

4th.  That  the  tax  voted  by  the  said  meeting  of  the  taxable  inhabi- 
tants of  school  district,  No.  30,  in  said  avowry  mentioned,  was  not 
voted  at  an  annual  meeting  of  the  taxables  of  said  district,  duly  con- 
vened and  held,  and  this  the  said  plaintiff  is  ready  to  verify ;  where- 
fore he  prays  judgment,  &c. 

5th.  That  on  the  29th  July,  1843,  there  was  no  legally  organized 
school  district  meeting,  authorized  and  empowered  to  vote  a  tax  on 
the  inhabitants  of  said  district,  and  this  the  said  plaintiff  prays  may 
be  enquired  of  by  the  country,  &c. 

6th.  That  at  a  meeting  of  the  taxables  of  the  said  supposed  school 
district,  No.  30,  held  on  the  30th  July,  1842,  a  tax  of  eight  cents  in 
the  hundred  dollars  of  assessable  property  in  •  said  district, 
^^^  was  voted  for  the  expenses  of  said  school  district  for  the  en- 
suing year,  and  a  rate  bill  or  tax  list  made  out  and  placed  in  the 
hands  of  the  defendant,  with  a  warrant  thereto  annexed,  command- 
ing him  to  collect  of  the  said  plaintiff  the  sum  of  $18.74f  among 
others  of  the  taxable  inhabitants  of  said  district,  by  virtue  of  which 
proceedings  and  warrant,  the  said  defendant  seized  and  took  the 
property  of  the  said  plaintiff,  in  payment  of  the  said  sum  of  $18.74J ; 
whereupon  the  said  plaintiff  sued  out  of  Howard  District  Court   of 
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Anne  Axundel  Coanty,  a  writ  of  replevin  against  the  said  defendant, 
on  wiiieh  writ  sach  proceedings  were  afterwards  had  in  said  Court, 
that  a  judgment  thereon  was  given  for  the  plaintiff,  as  will  appear 
from  the  record  of  said  Court,  and  the  said  plaintiff  in  fact  saith, 
that  the  tax  imposed  by  said  meeting:  of  thetaxable  inhabitants  of 
said  supposed  school  district,  No.  30,  at  the  meeting  of  the  29th  of 
Jolj,  1843,  was  voted  to  defray  the  expenses  of  the  past  and  for  the 
current  year;  and  the  said  plaintiff'  further  in  fact  saith,  the  said  de- 
fendant hath  appealed  from  the  judgment  of  Howard  District  Court, 
in  the  action  between  the  said  plaintiff  and  the  said  defendant,  on 
the  writ  of  replevin,  sued  out  by  the  plaintiff  as  aforesaid,  which  ap- 
peal is  still  pending  and  undecided,  and  this  the  said  dei'endant  is 
ready  to  verify  ;  wherefore  he  prays  judgment,  &c. 

7th.  That  the  sum  voted  as  a  tax,  at  a  meeting  of  the  taxables  of 
the  said  supposed  school  district,  Ko.  30,  held  on  29th  July,  1843, 
was  not  raised  in  due  proportion  on  all  the  taxable  inhabitants  of 
said  district,  and  this  he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, &c. 

It  was  then  agreed,  by  the  parties,  that  this  cause  be  submitted 
to  the  Court  here,  on  the  following  statement  of  facts : 

It  is  agreed  and  admitted,  that  the  meeting  purporting  and  claim- 
ing to  be  an  annual  meeting  of  the  inhabitants  of  primary  school  dis- 
trict, No.  30,  in  Howard  District,  held  on  the  29th  July,  1843,  at  the 
primary  school  house  in  said  district,  pursuant  to  notice,  by  George 
L.  Stockett,  (who  assumed  to  act  as,  and  during  the  then  preceding 
year  had  publicly  acted  as  the  clerk  of  the  district,)  set  up  at  the 
school  house,  •  and  other,  the  most  public  places  in  the  dis-  _  ^ 
trict,  for  the  space  of  time  required  by  law,  a  tax  of  sixteen  -^^^ 
cents  on  every  one  hundred  dollars  of  assessable  property  in  the  dis- 
trict, was  imposed  and  laid  to  defray  the  necessary  expenses  of  the 
district,  during  the  past  and  for  the  current  year;  that  George  L. 
Stockett,  George  Ellicott  and  Isaac  P.  Ijams,  were  elected  trustees 
of  said  district  for  the  ensuing  year,  and  the  defendant  was  elected 
collector  thereof,  and  the  said  collector  gave  bond  with  security,  for 
the  performance  of  his  duties  as  collector,  as  appears  from  the  copy 
of  the  minutes  of  the  book  of  proceedings  of  said  district  hereto  an- 
nexed, marked  A,  as  a  part  of  this  statement,  (which  copy  it  is  agreed, 
shall  be  taken  and  received  as  full  proof  of  the  entries  therein,  as  if 
the  original  was  before  the  Court  duly  proved,)  and  which  is  in  the 
following  words,  to  wit: 

"A  copy  of  the  proceedings  of  primary  school.  No.  30,  of  Howard 
District  of  A.  A.  County. 

Primary  School. — ^Notice  is  hereby  given,  that  the  annual  meeting 
of  the  free  white  male  citizens  of  the  State  of  Maryland,  above  the 
age  of  twenty-one  years,  and  actual  residents  of,  and  taxable  in 
school  district.  No.  30,  of  Howard  District  of  A.  A.  County,  will  be 
held  at  the  school  house  in  said  district  on  Saturday,  the  29th  day  of 


188  BURGESS  vs.  PUB— 2  GILL. 

July  next,  at  10  o'clock,  A.  M.,  for  the  purpose  of  electing  offieen 
and  voting  a  tax  on  the  assessable  property  of  the  district,  for  the 
support  of  the  school  for  the  ensuing  year. 

July  15th,  1843.  Geo.  L.  StockeI-t,  Clerk." 

'^  29th  July,  1843.  At  a  public  meeting  of  the  taxable  inhabitants 
of  primary  school  district,  No.  30,  in  Howard  District  of  A.  A. 
County,  convened  according  to  public  notice,  given  by  handbills 
placed  at  the  following  places,  to  wit,  one  at  Lilly's  tavern^  one  at 
Ilchester  mills,  one  at  Mrs.  Williams'  tavern,  one  at  school  house, 
No.  30,  and  one  published  in  the  Howard  District  Press.  The  meet- 
ing was  then  organized  by  calling  George  Ellicott  to  the  chair,  and 
appointing  McLane  Brown,  secretary.  The  trustees  laid  before  the 
meeting  a  communication  from  the  counsel  engaged  to  defend  the 
suits  brought  •  against  Thomas  Burgess,  collector ;  and  after 
'•"'*  considering  the  same,  the  following  resolutions  were  adopted: 

1st.  Resolved,  that  Thomas  Burgess,  collector,  be  instructed  to 
suspend  all  i'nrther  proceedings  in  the  collection  of  the  tax  imposed 
by  the  resolution  of  the  meeting  held  on  the  30th  July,  1842. 

2d.  Besolved,  that  a  tax  of  sixteen  cents  on  the  one  hundred  dol- 
lars of  assessable  property,  in  the  district,  be  imposed  on  said  prop- 
erty, to  defray  the  necessary  expenses  of  the  district,  during  the 
past  and  for  the  current  year. 

3d.  Besolved,  that  every  taxable  inhabitant,  who  shall  have  paid 
.  the  sum  assessed  to  him,  by  the  resolution  passed  on  30th  July,  1842, 
shall  be  entitled  to  retain  the  sum  so  paid  by  him  out  of  the  tax, 
which  he  may  be  liable  to  pay  under  the  above  resolutions. 

The  above  three  resolutions  were  unanimously  adopted,  the  people 
voting  by  ballot.  On  motion,  George  L.  Stockett  read  the  trustees^ 
report.  On  motion  of  Beuben  P.  Hammond,  the  trustees' report 
was  unanimously  adopted.  On  motion  of  McLane  Brown,  George 
L.  Wight  and  Levy  Chaney  were  appointed  to  count  the  ballots, 
when  it  appeared  there  were  thirteen  votes  in  favor  of  the  report 
and  none  against  it.  On  motion,  Mr.  Hammond,  George  L.  Stockett, 
George  Ellicott,  and  Isaac  P.  Ijams,  were  put  in  nomination  for  trus- 
tees for  the  ensuing  year.  On  motion  of  Mr.  Brown,  the  meeting 
then  proceeded  to  ballot.  On  motion,  Mr.  IJams,  George  L.  Wight 
and  Levy  Chaney  were  appointed  to  count  the  ballots,  when  it  ap- 
peared thirteen  ballots  were  deposited,  and  that  there  were  thirteen 
votes  for  George  L.  Stockett,  thirteen  votes  for  George  Ellicott,  and 
thirteen  votes  for  Isaac  P.  Ijams,  one  member  of  the  meeting  refus- 
ing to  vote.  George  Ellicott,  George  L.  Stockett  and  Isaac  P.  Ijams 
were  therefore  declared  duly  elected  trustees  for  the  ensuing  year. 
On  motion  of  Mr.  Stockett,  the  meeting  proceeded  to  ballot  for  Clerk, 
McLane  Brown  being  in  nomination.  On  motion  of  Mr.  J.  P.  Ijams, 
George  L.  Wight  and  Levy  Chaney  were  appointed  to  count  the 
ballots,  when  it  appeared  Mr.  Brown  was  unanimously  elected. 
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*  On  motion  of  Mr.  Stockett,  the  meeting  proceeded  to  bal-  ^  ^ 
lot  for  collector,  Thomas  Burgess  being  in  nomination;  on  '^^^ 
motion  of  J.  P.  Ijams,  George  L.  Wight  and  Levy  Chaney  were  ap- 
pointed to  count  the  ballots,  when  it  appeared  that  Thomas  Burgess 
had  thirteen  votes,  being  the  whole  number  of  votes  cast,  and  he 
was  declared  unanimously  elected.  On  motion  of  Mr.  Ijams,  the 
minutes  of  the  meeting  was  read  by  the  secretary.  On  motion  of 
Mr.  Stockett,  the  meeting  was  then  adjourned  to  the  29th  July.  1844, 
and  the  proceedings  signed  by  the  chairman  and  secretary. 

(Signed,)  Geobqs  Bllioott,  Chairman. 

McLane  Brown,  Sec'y." 

^^  Annual  report  of  the  trustees  of  primary  school,  No.  30,  of  How- 
ard District  of  A.  A.  County. 

The  trustees  of  primary  school,  No.  30,  report,  that  at  the  last  an- 
nual meeting  of  the  resident  taxable  inhabitants,  held  on  the  30th 
Jnly,  1842,  we  were  elected  trustees  for  the  ensuing  year,  and  at  the 
same  time,  a  levy  of  eight  cents  on  the  one  hundred  dollars  of  taxable 
property  in  the  school  district,  was  voted  for  the  support  of  the 
school;  that  it  was  estimated  $160,  but  only  $22  has  been  collected 
and  received.  We  have  received  from  the  school  commissioners  of 
Howard  District  $90,  and  from  the  State  fund  $55.25,  from  the 
monthly  payments  of  the  children  attending  school  $36 — in  all  about 
$203.25.  We  have  paid  for  teacher's  salary  $182.62,  for  books,  sta- 
tionery and  stove,  $43.21,  but  there  is  now  due  for  stationery  and 
teacher's  salary  about  $65,  which  is  estimated  in  the  expenses  for 
the  ensuing  year.  Circumstances  having  occurred,  not  necessary  here 
to  mention,  makes  it  necessary  that  a  levy  of  16  ceuts  on  the  $100  of 
taxable  property  in  the  school  district,  be  made  to  meet  the  expenses 
of  the  school  for  the  past  and  ensuing  year,  this  we  estimate  to  be 
about  $560.  We  estimate  the  levy  of  16  cents,  will  produce  about 
t390;  the  monthly  payments  of  the  children  about  $25,  and  from 
the  State  fund  and  comthissioners  of  the  district  about  $145,  which 
we  think  will  be  sufficient  to  defray  the  necessary  expenses  of  the 
school  lor  the  ensuing  *  year,  and  meet  its  liabilities  for  the  »  ao 
past  year.    All  of  which  is  respectfully  submitted.  -%o-% 

(Signed,)  Geobgje  Ellicott, 

Geo.  L.  Stookett, 
J.  P.  Ijams,  Trustees." 

"Copy  of  clerk's  bond. 

£jiqw  all  men  by  these  presents,  that  we,  McLane  Brown  and  Ed- 
ward Brown,  of  Howard  District  of  A.  A.  County,  are  held  and 
firmly  bound  unto  the  State  of  Maryland,  in  the  just  and  full  sum  of 
$300,  current  money,  to  be  paid  to  the  said  State  of  Maryland,  or  its 
certain  attorney,  to  which  payment  well  and  truly  to  be  made,  we 
bind  ourselves  and  every  of  us,  our  heirs,  executors  and  administra- 
tors, jointly,  severally  and  firmly  by  these  presents,  sealed  with  our 
aeals,  and  dated  this  31st  day  of  July,  in  the  year  1843.    Now  where- 
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as,  the  above  honnd  McLane  Brown  has  been  duly  appointed  clerk 
of  primary  school  district,  No.  30,  of  Howard  District  of  Anne 
Arundel  County. 

The  condition  of  the  above  obligation  is  such,  that  if  the  said 
McLane  Brown  shall  well  and  faithfully  execute  the  ofifice  of  clerk, 
as  aforesaid,  according  to  law,  then  this  obligation  to  be  void  and  of 
no  effect,  otherwise  to  renoiain  in  full  force  and  virtue  in  law. 

(Signed,)  MoLane  Beown,  [Seal. 

Edwaed  Beown,  [Seal. 

Signed,  sealed  and  delivered  in  the  presence  of 
Marshall  D.  Ma>xwelV^ 

^^  A  copy  of  tax  list  for  1843,  at  16  cts.  on  the  $100.  McLane 
Brown,  $2,046,  $3.43^,  and  forty-two  other  taxables. 

'^  Received  1st  August,  1843,  of  the  trustees  of  primary  school, 
]^o.  30,  Howard  District,  a  copy  of  the  above  tax  list  for  collection, 
which  is  to  be  returned  collected,  within  sixty  days. 

(Signed,)  Thomas  Bubgbss." 

"  A  copy  of  collector's  bond. 

Enow  all  men  by  these  presents,  that  we,  Thomas  Burgess  and 
Washington  Gaither,  of  Howard  District  of  Anne  Arundel  County, 
are  held  and  firmly  bound  unto  the  State  of  Maryland,  in  the  full 
and  just  sum  of  $384,  current  money,  to  be  paid  to  •  said  State 
2oo  Qp  \^  certain  attorney  or  assigns,  to  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves  and  every  of  us,  our  and  every 
of  our  heirs,  executors  and  administrators,  jointly  and  severally,  and 
firmly  by  these  presents,  sealed  with  our  seals  and  dated  this  Ist  day 
of  August,  in  the  year  of  our  Lord  1843 :  whereas,  the  above  bound 
Thomas  Burgess  has  been  duly  appointed  collector  of  primary  school 
district,  No.  30,  in  Howard  District  of  Anne  Arundel  County ;  now 
the  condition  of  the  above  bond  is  such,  that  if  the  said  Thomas 
Burgess  shall  well  and  faithfully  execute  the  office  of  collector,  as 
aforesaid,  according  to  law,  this  obligation  to  be  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue. 

[Signed,]  Thohas  Buegess,  (Seal.) 

Washington  Gaithbe,  (Seal.) 

Signed,  sealed  and  delivered  in  the  presence  of 

McLane  Brown^ 

A  true  copy  from  the  school  book,       McLane  Beown,  Clerk." 

Which  bond  of  said  collector  was  accepted  and  approved  by  the 
said  trustees  who  had  accepted  their  appointment,  and  were  acting: 
as  trustees  as  aforesaid,  and  that  the  said  trnstees  so  acting  as  such 
made  out  a  rate  bill  or  tax  list  for  raising  the  aforesaid  tax  on  all  as- 
sessable property  in  the  district,  and  in  due  proportion  ;  but  the  said 
plaintiff'  alleges  that  the  resolutions  annexed  thereto  qualify  said  rate 
bill  and  render  said  proportion  unequal,  delivered  the  same  with 
their  warrant,  requiring  him  to  collect  the  aforesaid  sums  from  the 
persons  charged  therewith,  with  the  resolutions  adopted  at  said 
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meeting,  from  No.  1  to  No.  3  inclusive,  anaexed  to  said  rate  bill  and 
warrant. 

It  is  further  agi-eod,  that  the  copy  of  the  proceedings  of  the  said 
primary  school  meeting,  and  of  the  bond  of  the  defendant,  as  collec- 
tor aforesaid,  and  rate  bill  and  warrant  aforesaid,  attached  to  and 
made  a  part  of  this  statement,  may  be  read  by  the  plaintiff,  for  the 
par|)08e  of  shewing  (if  he  can)  any  irregularity  or  defect  in  the  pro- 
ceedings of  said  meeting,  or  in  the  appointment  or  qualifications  of 
the  said  trustees  or  collector,  which  will  in  law  negative  the  author- 
ity of  said  trustees  *  or  collector  to  act  as  such,  and  the  ad-  ^^^ 
missions  herein  previously  made  are  to  be  taken,  subject  to  ^^^ 
this  limitation.  It  is  further  admitted,  that  in  the  year  1832,  a  pri- 
mary school  was  organized  in  said  district,  and  ever  since  has  been 
kept  np  in  fact;  but  the  regularity  and  legality  of  such  organization 
and  coutinuapce  s  denied  by  the  plaintiff,  and  affirmed  by  the  de- 
fendant. It  iH  admitted  that  the  trustees  and  clerk  elected  on  the 
^th  Jaly,  1842,  at  the  meeting  of  thetaxables  of  said  school  district 
(claiming  and  professing  to  be  the  annual  meeting  duly  convened, 
bat  which  claim  is  denied  by  the  plaintiff,)  of  that  year,  were  elected 
viva  vo€€j  and  not  by  ballot,  the  plaintiff  being  present  and  voting, 
and  no  objection  having  been  made  to  said  proceeding,  and  that  the 
said  trustees  and  clerk  continued  to  act  as  such  until  the  29th  July, 
1843,  and  that  no  district  meeting  of  the  taxables  of  said  district 
was  formed  or  organized  by  the  commissioners  of  primary  schools,  in 
the  interval  or  up  to  the  time  of  the  commencement  of  this  suit,  and 
no  trustees,  clerk,  or  collector,  were  appointed  by  the  commissioners 
of  primary  schools,  for  school  district  No.  30,  since  the  said  school 
first  went  into  operation.  It  is  further  admitted  and  agreed,  that 
the  record  of  proceedings  in  the  action  of  replevin  between  the  pres- 
ent parties,  tried  and  determined  in  this  Court  at  March  Term,  1843, 
and  now  depending  in  the  Court  of  Appeals,  shall  be  taken  as  part  of 
this  statement,  and  that  any  fact  therein  admitted  shall  be  adniitted 
herein,  and  the  plaintiff  is  allowed  to  rely  on  the  papers  in  said 
canse,  and  the  minutes  of  proceedings  hereto  annexed,  marked  B, 
as  follows,  to  wit:  the  9th  annual  meeting  of  primary  school,  in  dis- 
trict No.  30,  A.  A.  County,  29th  July,  1839,  minutes  of  the  9th  an- 
nual meeting  of  the  taxable  inhabitants  in  district  No.  30,  A.  A. 
Connty.  On  motion  of  McLane  Brown,  George  L.  Stockett  was 
called  to  the  chair;  and  on  motion  of  Anthony  Smith,  McLane 
Brown  appointed  secretary  pro  tern.  On  motion  of  McLane  Brown, 
the  report  of  the  trustees  was  read  by  George  L.  Stockett,  and  on 
motion  of  McLane  Brown,  the  report  was  unanimously  adopted.  On 
motion  the  treasurer's  report  was  read  and  adopted.  On  -^ar 
•motion  of  McLane  Brown,  the  meeting  proceeded  to  the  '^^^ 
election  of  officers  for  the  ensuing  year,  when  Mr.  Brown  nominated 
A.  Smith,  George  L.  Stockett  and  J.  P.  Ijams,  as  trustees  for  th<' 
ensuing  year;  the  aforesaid  gentlemen  were  unanimously  elected 
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trustees  for  the  ensaiDg  year;  and  on  motion  McLane  Brown  was 
elected  clerk  for  the  ensuing  year;  and  on  motion  of  McLane  Brown, 
Anthony  Smith  was  daly  elected  collector.  On  motion  of  Mr.  Smith, 
the  meeting  adjourned  to  the  last  Saturday  of  July,  1840. 

The  10th  annual  meeting  of  P.  S.,  in  district  STo.  30,  A.  A.  Conntj; 
1st  August,  1840.  Minutes  and  proceedings  of  the  10th  annual 
meeting  of  the  taxable  inhabitants  in  district  No.  30,  A.  A.  Gonnty. 
On  motion  of  J.  S.  Williams,  Dr.  B.  G.  Stockett  was  called  to  the 
chair,  and  J.  S.  Williams  appointed  secretary.  On  motion,  it  was 
resolved,  under  the  laws  regulating  primary  schools  of  A.  A.  Connty, 
this  meeting  deem  it  incompatible  for  the  trustees  of  primary  schools 
to  hold  at  the  same  time  the  office  of  commissioner  or  inspector  of 
primary  schools.  On  motion,  it  was  resolved,  that  when  the  number 
of  scholars  in  this  school  district  amount  to  thirty,  that  the  tnistefs 
be  requested  not  to  admit  any  scholars  from  any  neighboring  dis- 
trict. On  motion,  it  was  resolved,  that  9  cents  on  the  $100  be  levied 
on  this  district  for  the  ensuing  year.  On  motion,  Anthony  Smith, 
J.  P.  Ijams  and  George  L.  Stockett  were  elected  trustees,  and  George 
L.  Stockett  to  act  as  secretary,  pro  tern.  On  motion,  it  was  resolved, 
that  the  annual  meeting  be  held  on  the  last  Saturday  in  July,  het-e- 
after,  at  10  o'clock,  A.  M.  On  motion,  the  meeting  adjourned,  sine 
die.  Geo.  L.  Stockett,  Clerk,  pro  tem.^ 

<'  July  31st,  1841.  The  11th  annual  meeting  of  taxable  inhabitants 
of  primary  school  district.  No.  30,  Howard  District  of  A.  A.  County. 
On  motion  of  George  L.  Stockett,  Thomas  Maccrea  was  called  to  the 
chair,  and  George  L.  Stockett  appointed  as  clerk.  On  motion,  it 
was  resolved,  that  a  tax  of  eight  cents  on  the  $100  be  levied  on  the 

taxable  property  of district  for  the  ensuing  year.    On  motioo 

of  Thomas  Maccrea,  George  L.  Stockett,  J.  P.  Ijams  and  George  L. 
Wight  were  •  appointed  trustees  for  the  ensuing  year.  On 
Zoo  motion  of  George  L.  Wight,  it  was  resolved,  that  the  report  of 
the  trustees  be  adopted.  On  motion  of  J.  P.  Ijams,  it  was  resolved, 
that  this  meeting  do  adjourn  to  the  last  Saturday  of  July,  1842,  at 
10  o'clock,  A.  M. 

July  30th,  1842.  The  12th  annual  meeting  of  the  taxable  inhabi- 
tants of  primary  school  district,  !No.  30,  Howard  District  of  A.  A. 
County  convened,  and  on  motion  George  Ellicott  was  called  to  the 
chair,  and  McLane  Brown  appointed  secretary.  On  motion  the  sec- 
retary read  the  trustees'  annual  report;  Mr.  Ijams  moved  the  adop- 
tion of  said  report,  determined  in  the  affirmative ;  McLane  Brown 
moved  a  levy  of  eight  cents  in  the  $100 ;  C.  S.  W.  Dorsey  moved,  as 
a  substitute,  four  cents,  determined  in  the  negative.  The  vote  was 
then  taken  on  McLane  Brown's  motion,  and  determined  in  the  affirm- 
ative. Mr.  Wight  nominated  George  L.  Stockett,  J.  P.  Ijams  and 
George  Ellicott,  as  trustees  for  the  ensuing  year;  Henry  H.  Pue 
nominated  Levi  Chaney,  Anthony  Smith  and  William  Smith;  the 
question  was  then  taken  on  the  nomination  of  Oteorge  L.  Stockett, 
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unanimously  elected ;  J.  P.  Ijams  and  George  Ellicott  aDaDimonsly 
elected ;  Mr.  Ij^ms  nominated  George  L.  Stockett  as  clerk,  elected 
nnanimonslj.  On  motion  of  C  8.  W.  Dorsey,  resolved,  that  the 
trustees  report  to  the  next  annual  meeting  the  number  and  names 
of  tbe  children  attending  school,  and  who  pay  capitation  tax,  and 
the  time  of  their  attendance.  On  motion  of  A.  Smith,  the  meeting 
adjoarned  to  meet  on  the  last  Saturday  of  July,  1843,  at  10  o'clock, 
A.M.  (Signed,)  Geo.  Ellicott,  Chairman. 

McLane  Brown,  Sec^y.^ 

And  all  other  proceedings  in  the  minutes  of  the  proceedings  of  said 
school  district,  to  be  read  from  the  minute  book,  for  the  purpose  of 
showing  a  defect  or  want  of  legal  authority  in  the  meeting  of  taxa- 
bles  of  29th  July,  1843,  to  impose  said  tax,  and  in  the  defendant  as 
collector,  or  for  any  other  cause;  the  defendant  denying, 'however, 
the  right  of  the  plaintiff  to  rely  on  any  part  of  said  proceedings  of 
any  meeting  anterior  to  the  29th  July,  1843,  for  any  such  purpose. 
It  is  further  admitted,  *  that  the  plaintiff  is,  and  on  the  29th  ^^,y 
day  of  July,  1843,  was,  a  taxable  inhabitant  of  said  primary  -^^  • 
school  district,  and  charged  as  such  with  the  tax  imposed,  as  afore- 
said; that  payment  thereof  being  refused,  the  said  defendant  seized 
the  property  in  the  proceedings  mentioned,  these  being  the  property 
of  the  plaintiff,  and  within  the  aforesaid  district,  and  held  the  same 
for  payment  of  said  tax,  but  no  objection  whatever  is  to  be  taken  to 
the  regularity  of  the  proceedings  of  the  defendant,  provided  he  was 
iegally  and  duly  authorized  to  demand  payment  as  aforesaid.  It  is 
farther  admitted  and  agreed,  that  the  minutes  of  proceedings  of 
school  district  No.  30,  marked  B,  shall  be  received  as  legal  evidence 
of  the  facts  therein  stated,  as  if  the  original  book  was  duly  proved ; 
npon  the  foregoing  statement  of  facts  and  such  inferences  thereui)on 
as  a  jury  might  fairly  draw,  it  is  submitted,  whether  said  defendant 
had  lawful  authority  as  collector,  as  aforesaid,  to  take  the  property 
of  the  plaintiff,  aforesaid ;  the  case  is  submitted  to  the  Court,  with 
liberty  to  either  party  to  appeal. 

EiGHABD  I.  Bowie,  for  plaintiff. 
Thos.  S.  Alexander,  for  defendant. 
The  plaintiff'  then  insisted,  that  the  Act,  entitled,  an  Act  to  pro- 
vide for  the  public  instruction  of  youth  in  primary  schools  through- 
oat  the  State,  and  the  several  supplements  thereto,  are  uneonstitu- 
tional  and  void. 

2nd.  That  the  tax  laid  at  the  meeting  of  the  taxables  of  primary 
school  district,  No.  30,  of  Howard  District,  held  on  the  29th  July, 
1843,  w:\s  illegal  and  void;  because  the  trustees,  clerk,  and  other 
officers,  elected  at  the  preceding  annual  meeting  of  the  30th  July, 
1842,  were  not  elected  by  ballot,  but  viva  voccj  and  the  clerk  did  not 
bond,  whereby  the  said  district  meeting  was  disorganized,  and  the 
powers  of  tbe  taxables  suspended ;  and  the  annual  meeting  of  the 
29th  July,  1843,  was  called  without  due  authority  of  law,  the  com- 
13  2G. 
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missloners  of  primary  schools  being  the  proper  persons  to  re-organize 
said  district  meetings. 

3rd.  That  the  notice  declared  the  object  of  the  meeting  to  be  ''for 

the  purpose  of  electing  officers  and  voting  a  tax,"  &c.  **'for 

'^"^   the  support  of  the  school  for  the  ensuing  year;"  the  tax  laid 

was  to  defray  the  expenses  of  the  district  during  the  past,  and  for 

the  current  year. 

4th.  That  the  tax  is  retrospective,  and  not  prospective,  is  not 
within  the  purview  of  the  acts,  but  for  purposes  not  prescribed  by 
them. 

5th.  That  the  tax  was  not  laid  at  the  annual  meeting  of  the 
taxables  of  the  district. 

6th.  l^at  two  taxes  have  been  laid  in  the  same  year  for  the  same 
purpose. 

7th.  That  the  sum  voted  as  a  tax,  was  not  raised  in  due  proportioD 
on  all  the  taxable  property  in  said  district. 

8th.  That  the  property  of  the  plaintiff  has  been  before  seized  and 
taken  for  a  part  of  the  sum  now  demanded  of  him  as  a  tax,  and  for 
which  his  property  is  now  seized,  and  a  suit  is  now  pending  in  the 
Court  of  Appeals,  involving  the  validity  of  the  tax  first  laid. 

9th.  That  the  said  taking  was  illegal  and  wrongful,  because  the 
said  defendant  had  not  duly  qualified  as  collector  of  said  tax,  accord- 
ing to  law. 

10th.  That  the  person  assuming  to  act  as  clerk,  was  ineligible, 
having  previously  been  elected  trustee,  and  acted  as  such ;  he  could 
not  act  in  both  capacities,  and  the  proceedings  shew  he  acted  as 
trustee,  and  did  not  qualify  as  clerk. 

The  County  Court  rendered  judgment  for  the  plaintiff,  and  the  de- 
fendant appealed  to  this  Court. 

The  cause  was  argued,  on  notes,  before  Abgheb,  G.  J.,  Cham- 
bers, Spenoe,  and  MAaBUDEE,  J  J. 

T.  S.  Alexander^  for  the  appellant,  cited  Reynolds  vs.  Moort,  9 
Wendell^  35 ;  Ring  vs.  Qrant,  7  Wendell^  341 ;  McCoy  vs.  Curtis^  9 
Wendell^  17 ;   Wilcox  vs.  Smithy  5  Wendell,  231 ;  16  Johns.  135. 

R.  I.  BowiCj  for  the  appellee,  contended,  Ist.  That  the  seizure  and 
detention  of  the  appellee's  property  were  not  authorized  by  the  Acts 
of  1825,  ch.  162,  and  the  supplements  thereto.  2nd.  That  if  author- 
ized by  those  Acts,  the  appellee  should  recover,  because  those  Acts 
are  unconstitutional  and  void.  On  the  first  point  he  cited  State  vs. 
Merrymanj  7  iST.  cf;  J.  91 ;  Owynn  vs.  State,  1  H.  &  J.  36;  Ellicott  vs. 
Levy  Court,  Ibid,  359 ;  Kerr  vs.  State,  3  E.  dt  J.  mO]  1  Pick.  109 ; 
Metcalfs  Dig.  361,  362.  On  the  second,  Wicks  vs.  Caulk,  5  H.  &  J. 
42-45;  Shivers  vs.  Wilson,  Ibid,  130;  1  Salk.  475:  Cotrp.  26,  29;  4 
J5ao.  Ab.  656;  Whittington  vs.  Folk,  1  H.  d;  J.  242;  Crane  vs.  Me- 
ginnis,  1  0.  d  J.  472;  McCulloch  vs.  State,  4  Wheat.  476;  Dartmouth 
College  vs.  Woodward,  Ibid,  579. 
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*MAaBUDEB,  J.,  delivered  the  opiDion  of  this  Court.  An  ^^^^^ 
attempt  to  collect,  by  a  seizure  and  sale  of  his  property,  the  '^^^ 
taxes  imposed  npon  the  defendant,  in  and  by  the  taxable  inhabi- 
tants of  school  district,  No.  30,  in  Howard  District,  gave  rise  to  this 
gait. 

This  tax,  an  it  appears  by  the  case  stated,  was  imposed  at  a  meet- 
ing which  took  place  on  the  29th  July,  1843,  and  was  a  tax  of  sixteen 
cents  on  every  hundred  dollars  of  taxable  property  within  the  dis- 
trict, in  order  to  defray  the  necessary  expenses  of  the  district 
^doring  the  past,  and  for  the  current  year."  If  the  meeting  and  the 
proceedings,  which  took  place  on  that  day,  were  authorized  by  law, 
then  the  defendant  in  error  cannot  sustain  the  action  of  replevin, 
which  was  brought  by  him,  and  the  proceedings  in  which  are  now 
before  us. 

It  is  designed  to  notice  the  points  which  were  raised  in  the  Court 
below,  and  in  the  order  in  which  they  were  introduced  into  that 
Court. 

The  first  objection  to  this  law,  that  it  is  unconstitutional,  has  been 
already  overruled  by  this  Court,  in  the  case  between  these  same 
parties,  decided  at  June  Term,  1844. 

One  ground,  on  which  the  defendant  in  error  insisted,  that  the  tax 
conld  not  legitimately  be  demanded,  was,  that  the  trustees,  clerk, 
and  others,  at  the  preceding  annual  meeting,  in  July,  1842,  were  not 
elected  by  ballot,  but  viva  voce ;  and  the  clerk  did  not  bond.  Be- 
cause of  this,  it  is  contended  that  the  said  district  is  disorganized, 
and  the  power  of  the  ta^ables  suspended. 

It  appears  by  the  case  stated,  that  a  notice  of  the  meeting,  which 
was  to  take  place  July  15th,  1843,  "for  the  purposes  of  ^^^ 
•electing  officers  and  voting  a  tax  on  the  assessable  property  -^^^ 
of  the  district,  for  the  support  of  the  school  for  the  ensuing  year," 
was  signed  ''  George  L.  Stockett,  Clerk."  The  meeting  took  place, 
and  to  the  proceedings  of  that  meeting,  in  the  election  of  officers  for 
the  ensuing  year,  no  objection  is  taken ;  but  the  incurable  error  con- 
sisted in  the  election  of  those,  of  the  previous  year. 

The  minutes  of  the  proceedings  of  that  meeting  which  constitute 
a  part  of  the  case  stated,  tell  us,  that  George  L.  Stockett,  was  nomi- 
nated, and  elected  unanimously :  and  surely,  from  this  entry  we  are 
not  bound  to  infer,  that  he  was  elected  illegally?  This  entry,  at  all 
events,  must  be  one  of  "  the  matters  of  form,"  which  the  Act  of  1828, 
ch.  69,  requires  us  to  disregard. 

According  to  the  reasoning  of  the  counsel  for  the  deiendant  in 
error,  the  election  must  be  pronounced  to  be  void,  unless  the  minutes 
state  everything  to  have  been  done,  which  the  law  requires  to  be 
done.  The  law  says,  that  the  election  must  be  by  ballot;  and  there- 
fore, and  in  order  to  be  valid,  it  is  not  only  necessary  that  the  elec- 
tion should  be  by  ballot,  but  the  omission  to  state  on  the  minutes 
that  it  was  by  ballot,  vitiates  an  election,  to  which  no  other  excep- 
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tion  can  be  taken.  It  will  not  be  denied,  that  in  some  of  the  old 
cases,  to  which  we  are  referred  by  the  counsel,  expressions  may  be 
found  attributed  to  the  Court,  which  would  seem  to  justify  thiB 
reasoning.  Those  expressions  are  generally  to  be  found  in  caaes, 
where,  by  their  own  showing,  the  acts  done  were  contrary  to  law,  and 
seem  to  have  been  used  without  reflecting,  that  as  they  might  be 
understood,  they  would  take  from  us  much  valuable  law. 

The  election  does  not  appear  to  have  been  by  ballot ;  and  more- 
over, it  does  not  appear  that  the  clerk  gave  bond,  as  the  Act  of  1825 
requires.  Now  these  objections,  which  are  designed  to  take  from 
the  clerk  his  ofSce,  are  urged,  in  a  suit  to  which  the  clerk  is  no  party. 
See  7  Sargeant  db  RawU^  392.  Besides,  the  Act  of  1825,  ch.  162,  sec 
9,  provides,  that  the  clerks,  &c.,  of  each  district,  shall  hold  their 
oflBce  until  the  next  annual  meeting,  and  a  new  election  shall  be 
made. 

*  Now,  wo  And,  that  George  L.  Stockett  was  in  the  oflBce, 
'•^  •  acting  as  clerk,  in  July,  1842 ;  and  are  we,  in  this  suit,  to  which 
he  was  no  party,  and  grounding  our  opinion  upon  this  statement,  to 
determine,  that  he  was  not  legally  in  the  office,  the  duties  of  which 
he  was  discharging? 

In  the  case  of  corporations  it  is  considered,  that  the  recording  of 
an  official  bond  is  not  essential  to  its  validity,  unless  it  be  so  ex- 
pressly declared.  A  vote  or  resolution  appointing  an  agent,  need 
not  be  entered  on  the  minutes,  but  may  be  inferred  from  the  permis- 
sion, or  acceptance  of  his  services.  See  Angel  it  Ames  on  Corporations^ 
157,  and  the  case  there  referred  to,  of  Dunn  vs.  iSaint  Andrew^s  Chureh, 
14  Johnson^s  Reports^  118.  The  authority  continues,  ^^  we  need  hardly 
add,  that  if  in  such  case  the  agent  is  held  to  be  duly  appointed 
as  between  the  corporation  and  himself,  a  fortiori^  he  would  be,  as 
between  the  corporation  and  third  persons." 

'^  Persons  acting  publicly,  as  officers  of  a  corporation,  are  presumed 
to  be  rightfully  in  office;  acts  done  by  a  corporation,  which  presup- 
pose the  existence  of  other  acts,  to  make  them  legally  operative,  are 
presumptive  proofs  of  the  latter;  and  although  the  charter  or  Act  of 
incorporation  prescribes  the  mode  in  which  its  officers  shall  be  elected, 
and  an  election  contrary  to  it,  would  unquestionably  be  voidable,  yet 
if  the  officer  has  come  in  under  the  color  of  right,  and  not  in  open 
contempt  of  all  rights  whatever,  he  is  an  officer  de  faoto^  &c.^^  See 
Angel  and  Ames^  158,  159. 

An  Act  of  Assembly,  confers  upon  the  Mayor  and  Aldermen  of 
the  City  of  Annapolis,  authority  to  take  the  acknowledgment  of 
deeds,  which  are  designed  to  transfer  the  title  to  land  from  the  grantor 
to  the  grantee.  Surely  a  party  who  claims  under  the  deed  so  acknow- 
ledged, is  not,  in  order  to  make  the  deed  evidence,  to  prove  that 
the  Mayor  was  what  he  professed  to  be,  that  is,  was  duly  elected  to 
the  office. 
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It  seems  however  to  be  thought,  that  these  trustees,  clerks,  &o.,  are 
to  be  regarded  as  special  agents,  deriving  from  the  law  special 
antboritj,  and  their  acts,  in  order  to  be  valid,  must  be  proved  to 
be,  in  every  respect,  according  to  the  strict  letter  ♦  of  the  ^^^ 
law ;  and  that  the  law,  with  respect  to  the  Acts,  and  the  in-  -^^^ 
ferences  from  the  Acts  of  incorporations,  are  not  applicable  to  them 
and  their  actings.  The  correctness  of  all  snch  notions  may  be  ques- 
tioned. In  the  case  of  the  inhabitants  of  the  fourth  school  district,  in 
Rumford  vs.  Woody  13  Mctss.  Reports,  193,  Chief  Justice  Parker  in 
delivering  the  opinion  of  the  Court,  admits  that  they,  (the  school 
districts,)  are  not  bodies  politic  or  corporate,  with  the  general  powers 
of  corporations;  and  he  tells  us  this  may  be  said  of  towns  and  other 
municipal  societies.  He  then  proceeds :  ^'  they  may  be  considered 
Qnder  our  institutions  as  quasi  corporations,  with  limited  powers ; 
co-extensive  with  the  duties  imposed  upon  them  by  statnte  or  usage," 
and  he  is  brought  to  the  conclusion,  that  in  construing  their  acts,  a 
liberal  view  should  be  had  to  the  end  intended  to  be  effected.  See, 
also.  Angel  and  Ames  on  Corporations^  p,  18. 

These  authorities,  in  connection  with  the  Act  of  1828,  ch.  169,  will, 
it  is  believed,  justify  the  Court  in  overruling  this  and  other  points, 
which  were  raised  by  the  defendant's  counsel,  in  the  Court  below. 

It  is  also  objected,  that  the  notice  given  by  the  clerk,  declared  the 
object  of  the  meeting  to  be,  ^<  for  the  purpose  of  electing  officers  and 
voting  a  tax,  &c.,  for  the  support  of  the  school  for  the  ensuing  year." 
To  this  notice  the  objection  does  not  apply ;  but  it  is  said,  that  the 
tax  voted,  was  to  ^<  defray  the  expenses  of  the  district,  during  the 
past  and  for  the  current  year,  such  being  the  language  used  in  voting 
the  tax." 

What  are  the  powers  of  these  people,  when  assembled  in  district 
meeting,  in  regard  to  voting  taxes  f    '^  To  vote  a  tax  on  the  resident 
inhabitants  of  each  district,  as  they  or  a  majority  of  such  of  them  as 
may  be  present,  as  aforesaid,  shall  deem  sufficient  to  purchase  a 
snitable  site  for  the  school  house,  and  to  build,  keep  in  repair,  and 
furnish  such  school  house  with  necessary  fuel,  books,  stationery,  and 
appendages ;  and  to  repeal,  alter,  regulate  and  modify  all  such  pro- 
ceedings, or  any  part  thereof,  from  time  to  time,  as  occasion  may 
require."    And  surely,  in  the  discharge  of  these  duties,  it  may  be 
•  necessary  to  raise  funds,  in  order  to  defray  expenses  already   ofto 
incurred,  and  (as  required  by  another  clause,)  to  "  pay  the   -^^^ 
salaries  of  such  teachers."    The  officer  must  give  notice,  and  did 
give  notice,  of  the  time  and  place  of  meeting.    What  follows,  cannot 
make  the  notice  Illegal,  although  it  had  not  stated  that  all  the  busi- 
ness which  was  actually  done,  (such  as  acting  upon  claims,  direct- 
mg  the  payment  of  them,  &c.,)  would  be  done.    It  may  also  be  ob- 
served, that  between  the  notice  and  the  vote,  there  is  not  that  dif- 
ference which  is  suggested.    The  tax  to  be  voted,  is  to  pay  what  is 
then  due,  and  what  it  is  known  will  be  due  in  the  course  of  the  year : 
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and  proTision  tor  the  payment  of  what  is  already  doe,  and  what  in  the 
course  of  the  year  is  to  become  dae,  is  made  by  voting  a  tax  for  the 
support  of  the  school ;  that  is,  to  pay  debts  which  no  matter  when 
contracted,  are  payable  in  the  course  of  the  coming  year. 

Perhaps  it  wonld  be  desirable  to  ascertain,  at  the  beginning  of  the 
year,  the  amount  of  expense  to  be  incurred  in  the  course  of  that  year, 
and  provide  for  the  prompt  payment  of  it ;  but  then,  this  is  impossi- 
ble, as  it  cannot  be  known  what  will  be  the  amount  of  expenditures 
for  repairs,  books,  fuel,  &c.  They  must  sometimes  purchase  upoD 
credit,  and  in  order  to  pay  for  what  is  thus  purchased,  it  is  necessary 
to  vote  a  tax,  which  is  to  defray  expenses  during  the  past,  as  well  as 
the  ensuing  year ;  and  this  may,  with  strict  propriety,  be  said  to  pro- 
vide for  the  school  for  the  ensuing  year.  This  too,  is  an  answer  to 
the  fourth  objection,  that  the  tax  is  retrospective,  and  not  prospec- 
tive. 

We  perceive  nothing  which  warrants  the  objection,  that  the  tax 
was  not  voted  at  the  annual  meeting  of  the  taxables ;  nor  that  two 
taxes  have  been  laid  in  the  same  year  for  the  same  purpose ;  nor 
does  there  seem  to  be  any  foundation  for  the  objection,  that  the  sam 
voted  as  the  tax,  was  not  raised  in  due  proportion  on  all  the  taxa- 
ble property. 

As  to  the  eighth  objection,  it  appears  that  the  seizure  there  spoken 
of,  (if  in  this  case  it  can  be  noticed  at  all,)  was  illegal,  and  for  that 
tax  he  is  not  responsible.    It  can  furnish  no  *  objection  to  the 
'^^^  vote,  that  a  tax  of  sixteen  cents,  be  laid  in  the  year  1843. 

The  ninth  objection  assumes,  that  the  collector  is  to  be  presumed 
not  to  be  qualified,  unless  there  be  express  proof  of  his  qualification. 
He  is  an  officer  de  facto;  but  if  not  de  jure  also,  he  is  not  in  office. 
The  defendant,  himself,  has  sworn,  (see  affidavit  ante^)  that  the  very 
property  for  which  this  suit  was  brought,  was  seized  by  the  collector, 
Thomas  Burgess,  for  the  school  taxes,  for  the  primary  school  district 
No.  30,  of  said  district. 

Of  the  last  of  the  objections,  which  appear  to  have  been  relied  on 
in  the  Court  below,  notice  has  already  been  taken,  and  according  to 
our  view  of  such  objections,  this  cannot  be  sustained.  Besides  this, 
it  seems  to  have  no  foundation  in  law.  The  charter  does  not  forhid 
the  appointment  of  one  of  the  trustees  to  be  the  clerk.  It  is  troe, 
that  at  the  meeting  in  August,  1840,  it  was  voted,  that  in  the  opinion 
of  the  then  meeting,  it  was  incompatible  in  the  trustees  to  hold  another 
office,  and  perhaps,  at  some  meeting  an  opinion  was  expressed,  that 
the  offices  of  trustees  and  clerk  are  incompatible ;  but  these  vot4>i8 
and  expressions  of  opinion,  do  not  disqualify  any  man. 

The  objections,  all  of  them,  assume,  either  that  the  Legislature 
had  no  right  to  delegate  to  those  appointed  to  exercise  them,  the 
powers  given  to  them  by  the  Act  of  1825,  or,  that  the  individuals  to 
whom  those  powers  have  been  delegated,  must  not  only  conform 
strictly  to  the  provisions  of  the  law  under  which  they  act,  but  that 
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the  minutes  of  tlieir  proceedings  must  show  all  the  facts  which  are 
necessary  to  give  them  jurisdiction.  *^  It  is  believed,  that  this  would 
not  be  correct,  even  although  the  law  of  1828  never  had  been  enacted. 
Bat  surely  the  Legislature  had  the  power  to  pass  that  law,  and  one 
object  of  it  seems  to  have  been,  to  require  Courts,  in  judging  of 
their  actings  and  doings,  to  judge  them  by  other  rules  than  those 
which  are  sometimes  adopted,  in  determining  upon  the  validity  of 
special  agents,  who,  by  the  nature  and  terms  of  their  authority,  can 
do  nothing  which  they  are  *  not  expressly  authorized  to  do.  ^oi 
Mach  is  left  to  the  discretion  and  judgment  of  the  individuals,  "^^  ^ 
who  are  to  execute  the  law  of  1825.  In  their  judgment  the  law  re- 
poses, and  from  the  nature  of  the  trust,  must  repose  great  confidence ; 
and  it  will  presume  every  thing  which  it  requires  to  be  done,  by 
them,  to  be  righly  done,  until  the  person,  who  would  impeach  their 
conduct,  can  furnish  legal  and  satisfactory  evidence,  that  they  have 
done  acts  not  necessary  to  be  done,  in  exercising  the  powers  and 
discharging  the  duties  which  the  law  requires  of  them. 

But  if  for  any  or  all  of  the  reasons,  which  have  been  noticed,  the 
proceedings  of  the  clerk  and  other  officers  were  to  be  considered  ille- 
gal and  void,  still,  it  would  be  necessary  to  reverse  the  judgment, 
and  order  a  writ  of  procedendo;  because,  the  case  stated,  (whatever 
might  have  been  intended  by  the  parties,)  does  not  authorize  the 
*Oonrt  to  give  judgment,  either  for  plainjtiff  or  defendant. 

Of  course,  this  Oourt  can  give  no  judgment  upon  the  statement, 
but  reverse  the  judgment,  with  costs,  and  order  a  procedendo. 

Judgment  reveraedj  and  procedendo  awarded. 


John  Hoye  vs.  Edward  Johnston. — ^December,  1844. 

A  second  patent  for  the  same  land  will  not  be  gpranted,  according  to  the  rules 
of  the  land  office,  until  the  first  be  vacated. 

H.  on  the  6th  September.  1889,  obtained  a  warrant  of  reeurvey,  to  affect 
contiguous  vacancy  in  Allegany  Ck>unty.  On  the  I9th  May,  he  made  a 
sorvey;  on  the  81st  July,  returned  his  certificate  into  the  land  office, 
and  on  the  18th  February,  1841,  paid  the  composition  money.  On  the 
29th  June,  1840,  J.  obtained  a  special  warrant;  on  the  11th  July,  exe- 
cuted his  survey;  on  the  24th,  paid  the  composition  money,  and  on  the 
27th  January,  1841,  obtained  a  patent  for  his  survey.  This  done,  he 
successfully  caveated  the  application  of  H.  for  a  patent  on  his  survey. 
It  appeared  that  H.  was  seized  of  the  tract  which  his  warrant  was 
issued  to  resurvey;  had  made  his  survey  before  J.  obtained  his  special 
warrant,  and  paid  his  composition  money  in  time;  his  title  relates  to 
his  survey  of  the  19th  May,  1840,  and  was  prior  in  point  of  equity  to  J^s 
title,  (a) 


(a)  Cited  in  U.  S.  vs.  Man.  Co.  21  Md.  184;  See  Garretson  vs.  Cote,  2  H.  & 
McH.  806,  note;  Howard  vs.  Cromwdl^  4  13.,  &  MoH.  208;  Hammond  vs. 
Norris,  2  H.  &  J.  112;  Cunningham  vs.  Browning,  1  Bland,  299. 
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joar  orator  is  advised,  that  thoagh  your  honor  as  Jadge  of  the  land 
office,  and  in  conformity  with  the  ancient  mles  and  nsages  of  that 
office,  ruled  the  aforesaid  caveat  against  his  before  mentioned  certifi- 
cate of  resnrvey  good,  yet  that  judgment  does  not  preclude  him 
from  asking  for  the  equitable  interposition  of  this  Court,  and  that 
npon  establishing  the  truth  of  his  aforesaid  allegations,  he  will  be 
entitled  to  a  decree  vacating  the  patent,  so  as  aforesaid,  issued  to 
the  said  Edward  Johnston,  or  declaring  that  he  shall  stand  seized  of 
the  land  so  granted,  as  trustee  for  your  orator,  and  n^quiring  him  to 
convey  the  same  to  your  orator.  And  your  orator  alleges,  that  he 
was  utterly  ignorant  of  the  existence  of  the  said  warrant,  and  of 
the  execution  thereof  by  the  said  Johnston,  until  atler  the  patent 
had  been  granted  to  him,  the  said  Johnston,  as  aforesaid,  and  that 
the  same  operated  as  a  surprise  upon  your  orator,  but  that  all  the 
Hcts  and  proceedings  of  the  said  Johnston  were  had  with  full  notice 
of  the  existence  of  your  orator's  warrant,  and  of  its  execution.  In 
consideration,  &c. 

With  this  bill  the  various  exhibits,  therein  referred  to,  were  filed. 

The  defendant,  Edward  Johnston,  by  his  answer  admitted,  thatoD 
the  29th  June,  1840,  he  sued  out  of  the  Western  Shore  Land  Office 
of  Maryland,  a  special  warrant  for  one  hundred  acres,  to  affect  a  cer- 
tain vacancy  which  he  had  previously  discovered,  and  that  in  pursu- 
^^  -  ance  of  said  warrant,  a  survey  was  *  made,  and  the  said  va* 
'•^^  cancy  was  found  to  contain  two  hundred  and  forty-nine  acres 
and  three-eighths,  and  called  *^  Fort  Meigs,"  according  to  the  certifi- 
cate thereof,  returned  into  the  said  laud  office.  He  further  admits, 
that  at  the  time  when  said  survey  was  made,  he  was  informed  by 
one  of  the  deputy  surveyors  of  Allegany  County,  that  the  principal 
part,  or  perhaps  the  whole  of  said  vacancy,  had  already  been  included 
in  a  survey  which  had  been  a  short  time  previously  made  out  for  the 
complainant,  called  ^^  Flavia  Besurveyed."  That  upon  receiving  this 
information,  he  did  not  think  proper  to  suspend  the  further  execu- 
tion of  his  warrant  aforesaid,  but  caused  the  same  to  be  completed 
and  a  certificate  thereof  returned,  as  aforesaid,  believing  that  he 
was  fully  entitled  to  said  vacancy.  That  having  inspected  the  com- 
plainant's pretensions  thereto,  he  saw,  as  alleged  in  complainant's 
bill  of  complaint,  that  his  claim  was  founded  npon  a  warrant  of  re- 
survey,  which  had  been  sued  out  upon  the  tract  of  land  called 
^<  Flavia,"  which  tract,  if  it  can  be  assumed  to  exist  at  all,  this  defend- 
ant knew  was  not  contiguous  to  said  vacancy.  That  in  order  to  as- 
certain the  vacancy,  this  defendant  had  caused  the  elder  adjoining 
tracts  of  land  to  be  run  out,  of  which  ^^  South  Bar,"  patented  to  Gen. 
James  Swann  on  the  2d  March,  1805,  was  one.  That  Flavia  was 
also  run  out,  but  that  it  was  found  to  lie  entirely  within  the  lines  of 
**'  South  Bar,"  and  that  being  a  much  younger  tract  than  ^<  South 
Bar,"  it  having  only  been  patented  on  the  7th  September,  1838,  this 
defendant  regarded  such  tract  as  a  nonentity,  and  looked  upon  the 
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patent  therefor,  as  a  nullity.  To  show  that  Flavia  does  lie  entirely 
within  the  lines  of  '^  South  Bar,"  this  defendant  has  caused  a  plat  to 
be  made  out  by  the  surveyor  of  Allegany  County,  which  he  here- 
with exhibits.  Now  this  defendant  is  advised,  that  if  at  the  hear- 
ing of  this  cause  it  should  be  assumed,  that  such  patent  is  operative, 
and  that  Flavia  has  a  potential  ezisteface,  then  upon  its  appearing, 
as  shown  by  said  plat,  that  Flavia  is  surrounded  by  the  outlines  of 
South  Bar,  and  consequently  cut  off  from  the  vacancy  contained  in 
**Fort  Meigs"  and  "Flavia  Eesurveyed,"  this  defendant's  title  to 
the  same,  he  being  the  patentee  of  •  **Fort  Meigs,"  must  pre-  ^^-^ 
vail  against  the  pretensions  of  the  complainant.  This  defend-  ^^^^ 
ant  further  admits,  that  after  he  had  obtained  a  patent  upon  his  cer- 
tificate for  ^^  Fort  Meigs,"  he  caveated  the  complainant's  certificate 
of  *^  Flavia  Kesurveyed."  That  at  the  hearing  of  said  caveat,  he 
relied  chiefly  in  argument  upon  the  fact,  that  the  vacancy  in  contro- 
versy was  not  contiguous  to  the  complainant's  tract,  "  Flavia,"  and 
that  after  a  full  hearing  of  both  parties,  his  honor,  the  Chancellor, 
as  Judge  of  the  land  office,  ruled  his  caveat  good.  That  as  such 
Judge,  he  decides  in  all  cases  brought  before  him,  as  by  law  he  is 
bound  to  do,  according  to  equity  and  good  conscience,  and  agreeably 
to  the  principles  established  in  the  High  Court  of  Chancery,  as  if  tlie 
matter  were  brought  before  him  by  a  bill  in  Chancery.  This  defend- 
ant, therefore,  claims  the  decision  which  was  made  by  the  Judge  of 
the  land  office  in  said  caveat  case,  as  final  and  conclusive  upon  the 
qnestion  of  right  to  said  vacancy.  That  such  decision  is  surely  a 
jndginent  or  decree  between  the  same  parties  upon  the  same  subject- 
matter.  And  that  the  complainant  cannot  possibly  rid  himself  of 
the  binding  and  conclusive  effect  of  such  decision,  unless  he  can 
shew  (which  is  not  pretended,)  that  such  decision  was  brought  about 
by  fraud,  accident,  or  surprise,  or  other  similar  means.  And  this 
defendant  denies  all ;  and  all  manner  of  fraud  and  conspiracy,  with 
which  he  is  charged  by  said  bill,  and  prays,  &c. 

With  this  answer  various  exhibits  were  also  filed;  a  commission 
was  issued,  the  facts  established  under  which,  appear  in  the  opinion 
of  this  Court. 

At  July,  1842,  the  Chancellor,  [Bland,]  dismissed  the  bill  with 
<x»t8,  being  of  opinion,  that  the  patent  of  the  defendant,  Edward 
Johnston,  has  been  properly  obtained,  without  fraud,  according  to 
the  law  and  rules  of  the  land  office,  and  therefore,  cannot,  upon  the 
facts  shewn,  be  vacated  by  any  regular  proceeding,  much  less  by  a 
bill  like  this,  to  which  the  State  is  not  a  party. 

From  this  decree,  the  complainant  appealed  to  this  Court. 

The  cause  was  submitted  to  Abcher,  C.  J.,  Dorset,  Chambers, 
Spbkcb,  and  Magruder,  JJ.,  upon  arguments,  in  writing. 

^'  Johnsanj  for  the  appellant,  cited  Landholders^  Ass.  273, 325,  466; 
Howard  vs.  Oromwdl^  4  S.  cfc  MeE.  326,  330 ;  Hammond  vs.  JVbrm,  2 
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H.  &  J.  140 ;  1  SUmf  Eq.  383,  384,  386,  394,  397 ;  Murray  vs.  BaUow^ 
1  Johns.  Ch.  666,  676 ;  Murray  vs.  Finster^  2  Ih.  167 ;  Sugdeti^  526, 
627  ,•  Mead  vs.  Lord  Orrery^  3  Aik.  236,  238 ;  1  Bland^  326 ;  West  vs. 
Jarrettj  1  H.  iSrJ.  638 ;  GarreUon  vs.  Cofe,  1  S.  ifc  J.  370 ;  KeUy  vs. 
Greenfield,  2  H.  dt  MoH.  140;  Yatefr  vs.  «mt7A,  2  S.  <fe  MeH.  244; 
Hindman  vs.  i^ead,  4  ^.  d^  ^cfl.  6. 

T.  &  Alexander,  for  the  appellee,  cited  Hammond  vs.  Norris,  2  jff. 
<fc  J.  130 ;  Dorsey^s  Eject.  98, 103 ;  5eaW  vs.  Beall,  1  M.  dt  J.  346 ;  2 
&^.  cfe  Xej/'.  617;  2  H.  i&  MoH.  201,  244;  4  lb.  6,  1  H.  dd  J.  332;  2 
lb.  472,  487. 

^  -  *  MAaEUDEB,  J.,  delivered  the  opinion  of  this  Court.    The 

*'*^  plaintiff  in  error,  tiled  his  bill  in  the  Court  of  Chancery,  to 
vacate  a  patent  which  the  defendant  had  obtained,  on  the  ground, 
that  the  survey  on  which  the  patent  was  granted,  was  in  fraud  of 
his,  the  plaintiff's  right. 

These  facts  appear  in  the  case.  The  plaintiff  on  the  6th  Septem- 
ber, 1839,  obtained  a  warrant  of  resurvej.  He  made  his  survey  on 
the  19th  May,  1840;  returned  his  certificate  of  survey  on  31st  July, 
1840 ;  and  paid  the  composition  money  on  the  18th  February,  1841. 

'The  defendant  obtained  a  special  warrant,  29th  June,  1840,  (more 
than  one  month  after  the  plaintiff's  survey  of  his  land,)  executed  it 
on  the  11th  July,  1840,  returned  his  certificate  of  survey,  and  paid 
the  composition  money,  24th  July,  1840;  and  on  27th  January,  1841, 
procured  his  patent,  and  then  entered  a  caveat,  to  prevent  the  grant- 
ingof  a  patent  to  the  plaintiff,  on  his  certificate  of  survey.  The 
two  certificates  of  survey  include  the  same  land.  As  the  defendant 
had  obtained  a  patent  for  land,  comprehended  in  the  plaintiff''s  cer- 
tificate, as  vacant  laud,  no  patent,  according  to  the  rules  of  the  land 
office,  can  be  given  to  the  plaintiff  until  the  defendant's  patent  is 
vacated. 

One  of  the  grounds  of  objection,  to  the  relief  asked,  is,  that  the 
plaintiff  was  not  seized  of  the  tract  of  land,  on  which  he  obtained 
his  warrant  of  resurvey.  It  appears,  however,  that  the  tract  of 
land  called  Flavia,  which  was  to  be  resurveyed,  was  granted  to  the 
plaintiff  himself,  7th  September,  1838;  and  that  the  land  in  contro- 
Q 1 A  ^'^^^y»  ^^  contiguous  to  that  tract.  •  The  objection  is,  that 
*'*''  this  same  parcel  of  land,  had  been  previously  granted  to 
James  Swann.  The  plaintiff's  counsel  insists,  that  it  has  been 
adjudged,  that  the  alleged  grant  to  Swann,  must  yield  to  the  patent 
for  Flavia;  and  the  answer  given  to  this,  is,  that  the  adjudication 
nowhere  is  to  be  found  in  this  record ;  and  from  that  adjudication, 
the  plaintiff*  in  error  can  derive  no  advantage.  This  will  not  be  con- 
troverted ;  but  then,  the  record  furnishes  no  evidence,  that  the  land 
claimed  for  Swann  was  an  older  tract  than  that  of  the  complainant. 
It  would  be  difficult  for  the  Court  discover,  by  an  inspection  of  this 
record,  that  the  plaintiff,  at  the  time  that  be  obtained  his  warrant 
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of  resnrvey,  was  not  seized  of  the  tract  called  Flavia.  and  for  which 
he,  himself,  had  obtained  a  patent. 

In  addition  to  this,  it  may  be  remarked,  that  the  plaintiff  had 
made  bis  sarvey  before  the  defendant  had  obtained  his  special  war- 
rant. Id  the  case  of  Hammond  vs.  NorriSj  the  General  Court  deter- 
mined, that  although  a  person,  who  h«s  not  a  title  to  the  land  on 
which  he  obtains  a  warrant  of  resurvey,  cannot  thereby  claim  a 
right  of  pre-emption,  in  all  contignous  vacancy,  yet,  such  a  warrant 
will  operate  as  a  common  warrant.  See  2  H.  dt  J.  141.  And  the 
plaintiff's  certificate  of  survey,  being  older  than  the  defendant's 
special  warrant,  then,  upon  the  payment  of  the  comi)osition  money, 
the  title  to  the  land  commences  from  the  date  of  the  survey;  pro- 
vided, the  composition  money  was  paid  by  the  plaintiff^  within  the 
time  required  by  law. 

The  question  then  arises,  was  the  composition  money  paid  by  Hoye 
in  due  time  f 

He  made  his  survey,  19th  May,  1840 ;  and  paid  the  composition 
money  Ist  February,  1841.  If  the  land  had  been  situate  in  other 
parts  of  the  State,  it  would  not  have  been  paid,  within  the  time  re- 
qoired.  But  the  warrant  of  resurvey  was  obtained  on  a  tract  of 
land  in  Allegany,  and  in  that  county  all  the  vacancy,  also,  is  situated. 
Whether,  then,  Hoye  paid  the  money,  within  the  time  required  by 
law,  is  to  be  decided  by  the  Act  of  1822,  ch.  128,  sec.  3.  This  Act 
declares  all  certificates  of  survey  to  be  null  and  void,  ^^  which  shall 
not*  be  compounded  upon,  within  twelvemonths  from  the  ^.^ 
date  of  such  certificate."  If  this  law  was  now,  for  the  first  *»*• 
time,  to  receive  its  interpretation,  it  would  seem  to  be  clear,  that  the 
owner  of  the  certificate  of  survey,  by  the  payment  of  the  composi- 
tion money,  at  any  time  within  twelve  months  after  the  date  of  his 
certificate,  would  be  entitled  to  all  the  rights  which  he  might  have 
secured  to  himself,  by  the  payment  of  it  on  the  day  of  its  date. 
Snch  is  the  construction  it  has  received  ever  since  its  enactment, 
and  now,  none  other  ought  to  be  given  to  it.  The  composition 
money  was  paid  by  Hoye,  within  ten  months  after  the  date  of  the 
certifics^te. 

It  is  concluded,  then,  that  the  plaintifi:'  in  error  has  a  right  to  im- 
peach the  defendant's  survey  and  grant ;  and  is  entitled  to  relief,  if 
he  has  established  the  fraud,  and  disked  relief  in  the  proper  form : 
was  there  any  fraud  i)ractised  by  the  defendant  in  the  execution  of 
his  warrant,  the  survey  of  the  land,  the  return  of  the  certificate  of 
survey,  and  obtaining  the  patent,  by  which  the  plaintiff  in  error  is 
prevented  from  obtaining  the  patent  to  which  he  is  entitled  ? 

On  the  29th  June,  1840,  the  defendant  obtained  a  special  warrant, 
^i^d  by  the  express  terms  of  that  warrant,  he  had  authority  to  survey, 
ill  order  to  purchase  the  vacancy  of  which  he  gave  a  description  ; 
provided,  that  in  making  that  survey,  he  did  not  run  his  lines 
**  within  the  lines  of  any  former  or  more  ancient  survey."    This  he 
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wns  evidently  forbidden  to  do;  and  to  prevent  anintentionat 
violations  of  this,  the  second  of  the  rales,  adopted  by  the  Governor 
and  Ooancil  in  1782,  and  which  from  time  immemorial  had  been  a 
rale  of  the  land  oflSce,  was  adopted.  See  the  rale  in  Landholderi^ 
Assistant^  p,  435 ;  and  opportunity  was  thereby  afforded  to  the  de- 
fendant to  know,  and  he  is  presumed  to  know,  that  before  he  obtained 
his  warrant,  another  warrant,  whether  in  name  a  general,  or  special 
warrant,  had  actaally  been  located ;  and  this  land,  now  in  drspnte, 
had  been  included  in  asnrvey  by  another  person.  Besides  being  pre- 
sumed to  know  this,  his  answer  admits,  that  he  had  actual  notice  of  it, 
and  with  a  knowledge  of  it,  he  actually  prevailed  upon  the  surveyor, 
Qlfi  ^^  *  violate  the  instructions  under  which  he  was  acting,  and 
*'*^  to  represent  to  other  ofiicers  of  the  State,  who  were  to  judge 
of  the  fairness  and  regularity  of  his  proceedings,  that  in  executing 
his  warrant,  he  had  conformed  to  the  rules  of  the  office ;  and  by  these 
misrepresentations  the  defendant  so  obtained  the  patent,  which  now 
enables  him  to  deprive  his  antagonist  of  a  grant,  to  which  he  is 
entitled.  It  is  easily  to  be  accounted  for,  that  the  officers  of  the 
land  office,  especially  in  earlier  days,  were  not  over  anxious  for  a  rigid 
observance  of  the  rules  of  office ;  or  as  a  former  Chancellor  of  Mary- 
land observed,  determined  ^^  merely  with  reference  to  the  interests 
of  the  State,  or  perhaps  its  officers."  The  Lord  Proprietary,  first, 
and  then  the  Scate,  had  land  to  dispose  of;  and  if  the  vendee  paid 
the  price  asked,  for  every  acre,  to  which  his  grant  gave  him  a  title, 
the  vendor  was  no  gainer  by  a  rigid  observance  of  these  rules.  Still, 
it  was  the  duty  of  all  to  take  tiotice,  and  not  to  violate  those  laws ; 
and  more  especially,  not  by  acting  fraudulently  themselves,  to  obtain 
^n  unconscientious  advantage  of  others.  Some  who  take  up  lands 
in  Maryland,  seem  to  think,  that  there  is  scarcely  any  regulation  of 
the  office,  which  men,  dealing  for  land,  are  bound  to  observe ;  except 
that  which  requires  a  man  to  be  seized  of  the  tract  of  land,  upon 
which  he  applies  for  a  warrant  of  resurvey;  and  accordingly,  this 
defendant,  who  claims  a  right  to  urge  this,  as  an  objection  to  a  grant 
being  issued  to  the  plaintiff,  claims  it,  because  of  violations  by  him- 
self of  many  of  the  regulations  of  the  office;  whereby,  the  officers 
were  deceived,  and  the  plaintiff  was  defrauded. 

If  indeed,  such  objections,  as  it  may  be  presumed  that  the  defend- 
ant would  urge,  in  opposition  to  the  claim  of  the  plaintiff  to  a  grant, 
had  been  established  by  proof,  in  the  case,  it  would  not  be  neceesary 
for  the  Court  to  inquire  minutely  into  the  actings  and  doings,  and 
the  motives  for  those  actings  and  doings  of  the  defendant ;  but  as, 
in  his  efforts  to  destroy  the  plaintiff's  equity,  he  has  been  so  unsuc- 
cessful, it  can  no  longer  be  controverted,  that  this  whole  proceeding 
on  the  part  of  the  defendant,  was  in  fraud  of  the  law ;  and  that,  of 
the  frauds  practised,  in  order  to  obtain  a  patent  to  himself,  and  then 

Qio  ^^  *  ^^^  ^^^  ^^  ^^^^  patent,  to  prevent  the  plaintiff  from  ob- 
^^^  taining  one,  the  latter  has  just  cause  to  complain  and  to  ask 
relief  therefrom. 
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Bat,  then  it  is  contended,  that  although  the  defendant  may  have 
obtained  his  patent  by  frand,  and  although  the  plaintiff  in  error^ 
may  be  entitled  to  the  relief  which  he  seeks,  yet  in  this  case,  he 
cannot  obtain  it;  and  this,  because  the  State  has  not  been  made  a 
party,  (either  complainant  or  defendant,)  to  the  suit.  The  counsel 
in  the  course  of  their  argument,  have  furnished  us  with  some  cases 
like  this,  in  which  relief  was  given,  although  the  State  was  not  made 
a  party  to  the  bill  of  complaint'. 

We  are  told,  that  ^' the  non-joinder  of  a  mere  nominal  or  formal 
party,  will  often  be  dispensed  with,  if  entire  justice  can  be  done 
without  him ;  or  if  he  cannot,  properly,  be  made  a  party  to  the  suit.^'^ 
SU>ry^s  Equity  Pleckding^  196.  Ko  person  should  be  made  a  party  who 
has  no  interest  in  the  suit,  and  against  whom,  if  brought  to  a  hear- 
ing, no  decree  can  be  had.  Now,  it  would  be  diflScult  to  prove,  that 
the  State  has  any  interest  in  the  decfee,  which  may  with  propriety 
be  passed  in  this  case.  The  State,  moreover,  is  not  bound  to  be  a 
party  complaining )  and  has  taken  care  to  let  it  be  known,  that  she 
does  not  choose  to  be  a  defendant  in  her  own  Courts.  It  is  not  neces- 
sary that  she  should  be  a  party ;  it  should  not  rest  with  the  State, 
or  any  department  of  its  government,  to  say,  whether  one  of  her 
citizens,  really  aggrieved  by  another  citizen,  shall  have  justice  ad- 
ministered to  him.  We  have  then  precedent  and  rule  to  warrant 
the  decision,  that  although  the  State  is  no  party  to  the  bill,  ample 
relief  may  be  had. 

We  therefore  reverse  the  decree  of  Chancery,  with  costs  in  both 
Courts,  and  decree,  that  the  said  Johnston  shall  convey  to  Hoye,  in 
fee  simple,  all  the  land  included  in  his  patent,  dated  the  27th  Janu- 
ary, 1841,  for  a  tract  called  "  Fort  Meigs," 

Decree  reversed^  and  cause  remanded. 
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December,  1844. 

P-  sold  a  tract  of  land  to  T.  for  $8,000;  of  which,  $1,000  was  secured  by  the 
vendee ^8  notes;  $2,000,  due  in  1841  and  1842,  secured  by  the  vendee's 
notes  with  W.  as  endorser;  and  the  balance  of  $5,000,  due  from  1848  to 
1847,  secured  by  the  vendee  ^s  notes  with  D.  and  S.  as  endorsers.  The 
vendee  died  insolvent.  The  vendor  recovered  judgment,  at  law,  against 
W.,  and  then  proceeded  in  equity  to  sell  the  land,  which  he  purchased 
in  at  $4,000.  Upon  a  bill,  filed  by  W.  to  compel  P.  to  apply  the  $4,000  in 
discharge  of  the  notes  first  due,  and  to  restrain  his  proceedings  at  law 
upon  his  judgments.  Held:  that  the  product  of  the  sale  should  be  so 
applied,  under  the  direction  of  the  Court  of  Chanceiry,  as  would  give 
full  security  to  the  vendor,  which  might  be  done  by  enquiring  into  the 
pecuniary  condition  of  the  sureties. 

If  any  one  of  the  sureties  should  he  found  unable  to  pay,  then  the  vendor 
should  be  secured  by  applying  so  much  of  the  proceeds  of  sale,  as  would 
extinguish  the  note  thus  endangered. 
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The  vendor  is  entitled  to  full  payment  from  the  one  security  or  the  other; 

or  if  one  is  insufficient,  from  the  additional  security.    The  endorsed 

notes  are  to  be  considered  as  additional  securities. 
The  vendor  is  not  bound  to  wait,  during  the  time  occupied  in  ascertainiiig 

the  condition  of  the  securities,  but  as  the  notes  become  due  may  enforce 

them  at  law. 
Such  of  the  sureties  as  pay,  may  be  subrogated  to  the  rights  of  the  vendor, 

to  the  extent  of  any  interest  they  may  have  in  the  purchase  money,  (a) 
Where  an  injunction  issues  to  restrain  proceedings  at  law,  upon  the  ground 

of  credits  not  allowed,  and  the  defendant  admits  the  credits  in  bis 

answer,  and  consents  to  allow  them,  the  injunction  should  be  dissolved 

as  to  the  balance  due. 

Appeal,  from  the  Court  of  Chancery.    This  was  an  appeal  from 
an  order,  dissolving  an  injanction. 

The  bill  was  filed  by  the  appellant,  on  the  22nd  April,  1844,  and 
alleged,  that  aboot  the  month  of  December,  1839,  James  Tongae, 
then  of  Calvert  County,  now  deceased,  purchased  of  John  Parran,  a 
tract  of  land,  lying  therein,  called  Elkton  Head  Manor,  containing 
about  1,231  acres,  for  the  sum  of  $8,000;  that  the  said  land  when  so 
purchased,  was  covered  with  large  quantities  of  valaable  timber  and 
wood,  with  the  proceeds  of  the  sales  of  which,  the  said  Tongue  ex- 
pected to  pay  for  the  same,  and  in  consideration  of  which,  the  said 
Parran  allowed  •  the  said  Tongue,  to  pay  the  pnrchase  money 
^^'    in  many  and  extended  instalments;  that  your  orator  knowing 
the  premises,  and  relying  on  the  proposed  execution  of  a  deed  of 
trust,  hereinafter  mentioned,  by  the  said  Tongue,  became  a  surety 
for  the  same  Tongue,  in  the  execution  of  two  notes  to  said  Parran, 
each  for  $1,000,  in  part  payment  of  the  said  pnrchase  money;  one  of 
them  payable  on  the  1st  January,  1841,  and  the  other,- one  year 
thereafter;  that  Henry  C.  Drury,  of  William,  also  became  surety  on 
two  such  notes,  for  the  same  amount,  payable  each  for  $1,000,  the 
one  on  the  1st  January,  1843,  and  your  orator  believes,  the  other  to 
be  payable  one  year  thereafter ;  that  John  S.  Skinner  also  became  a 
surety  on  three  of  such  notes,  each  for  $1,000,  the  times  of  the  pay- 
ment of  which,  though  unknown  to  your  orator,  were  to  expire  after 
the  payment  of  the  other  notes  aforesaid.    That  afterwards,  about 
the  24th  December,  1841,  the  said  James  Tongue,  executed  the  deed 
of  trust  above  mentioned,  to  Cephas  Simmons  and  Bichard  Estep, 
conveying  the  said  land,  with  the  approbation  of  the  said  Parran,  to 
them,  with  certain   other  property  therein  specified,  "  in  trust,  for 
the  sole  object  and  intent,  to  defend  and  save  harmless  your  orator 
and  his  aforesaid  co  sureties,"  on  account  of  their  respective  liabili- 
ties as  aforesaid ;  that  afterwards,  to  wit,  about  the  month  of  Sep- 
tember last,  the  said  James  Tongue  departed  this  life,  intestate, 
leaving  Gideon  G.  Tongue  and  others,  his  heirs-at-law,  and  that  there 


(a)  Approved  in  Carrico  vs.  Bonik^  83  Md.  343.    See  Ohiselen  vs.  Furgtuson^ 
4  H.  &  J.  418. 
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bath  been  no  administration  granted  on  bis  personal  estate.    That 
afterwards,  aboot  the  4th  Kovember  last,  the  said  John  Parran  filed 
his  bill  of  complaint  in  this  Court,  against  the  heirs  and  trustees 
aforesaid,  of  the  said  James  Tongue,  deceased,  for  the  sale  of  the 
aforesaid  land,  to  pay  the  purchase  money,  for  which  your  orator  and 
his  co-sureties,  were  responsible  as  aforesaid ;  whereon  such  proceed- 
ings were  had,  that  on  the  23rd  January  last,  your  honor  passed  a 
decree  for  the  sale  of  the  said  land,  on  the  terms  which  the  said  Par- 
ran  desired,  viz :  one-third  of  the  purchase  money,  payable  in  six 
months,  and  the  balance  in  one  and  two  years  from  the  day  of  sale ; 
that  accordingly,  on  the  9th  April  instant,  Jonathan  Pinkney,  the 
*  trostee  for  the  sale  thereof,  sold  the  same  to  the  said  Parran,    q^o 
for  the  sum  of  $4,000;  that  by  the  said  proceedings,  it  ap-   ^"^"^ 
pears,  that  one  of  the  notes  aforesaid,  on  which  your  orator  was  a 
SQ^ty,  bath  been  paid,  and  that  $300  hath  been  paid  on  the  second  of 
said  notes,  of  which  yoiir  orator  was  a  surety,  and  that  in  addition 
thereto,  your  orator  is  entitled  to  another  credit  of  $1(K).38,  as  of  the 
2l8t  October,  1842,  whereby,  the  balance  now  due  by  your  orator,  is 
reduced  to  the  sum  of  $848.40,  as  of  the  25th  inst. ;  that  though  the 
said  John  Parran,  hath  in  his  bill  aforesaid,  admitted,  that  your 
orator  hath  paid  him  the  aforesaid  sum  of  $300,  on  the  second  note 
above  mentioned,  and  hath  the  receipt  of  the  solicitor  and  attorney 
of  the  said  Parran,  for  the  sum  of  $100.38,  as  another  payment  there- 
on, yet  the  said  Parran  hath  obtained  judgment  in  the  Anne  Arun- 
del Ooaoty  Court,  for  the  whole  of  the  said  second  note  against  your 
orator,  and  hath  levied  execution  6T  fieri  facias  thereon,  on  the  prop- 
erty of  your  orator,  and  is. about  to  sell  the  same  by  the  sheriff  of  the 
coanty,  at  a  forced  sale,  for  cash,  within  a  few  days ;  that  the  pur- 
chase moDey  due,  as  aforesaid,  by  the  said  John  Parran,  should  be 
applied  in  the  first  place,  to  the  extinguishment  of  the  balance  due, 
as  aforesaid,  by  your  orator  to  the  said  Parran,  and  should  have 
been  so  made  payable,  as  to  enable  your  orator  to  have  the  benefit 
thereof;  or  the  said  Parran  should  be  enjoined  from  proceeding  to 
collect,  by  forced  sale,  this  balance  from  your  orator  as  a  surety,  when 
he  has,  by  his  own  proceedings,  placed  the  primary  fund  for  the  pay- 
ment of  the  debt  of  the  principal  debtor,  beyond  the  reach  of  your 
orator;  all  of  which  is  contrary  to  equity  and  good  conscience,  and 
tend  to  the  manifest  injury  and  oppression  of  your  orator;  that  at 
the  time  of  the  death  of  the  said  James  Tongue,  he  had  already  cut 
down  and  ready  for  market,  large  quantities  of  valuable  timber  and 
wood,  the  proceeds  of  which,  according  to  the  agreement  of  the  said 
Tongue,  Parran  and  your  orator,  and  other  sureties,  were  to  be  ap- 
plied to  the  payment  of  the  purchase  money  of  the  said  land,  and  to 
the  discharge  of  the  liabilities  of  your  orator  and  other  sureties,  as 
they  respectively  became  due;  •  that  the  said  Parran,  your   ^^^ 
orator  is  informed  and  believes,  and  therefore  charges,  is  col-  *»'**» 
lecting  the  said  wood  and  timber,  disposing  of  the  same,  and  refuses 
14  2G. 
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to  allow  the  proceeds  thereof,  to  be  applied  according  to  the  agree- 
ment aforesaid,  to  the  extinguishment  of  said  Parran's  judgment 
aforesaid,  against  your  orator,  although  the  same  will  be  fully  suffi- 
cient for  that  purpose ;  that  the  said  timber  and  wood,  constitute  no 
part  of  the  aforesaid  purchase,  from  the  said  Pinckney,  a»  trustee  as 
aforesaid,  nor  had  the  said  Parran  any  right  thereto  whatsoever,  bat 
that  the  same  should  be  sold  and  accounted  for,  under  the  authority 
of  this  Court.  In  consideration  whereof,  &c.  prayer  for  an  applica- 
tion of  the  payments,  injunction  against  proceedings  at  law,  and  for 
general  relief,  &c. 

With  the  bill,  the  complainant  filed  the  proceedings  in  equity,  by 
John  Parran,  for  the  sale  of  the  land,  to  pay  the  balance  of  the  pur- 
chase money. 

The  answer  of  John  Parran  alleged  and  admitted,  that  in  the 
month  of  December,  1839,  he  did  sell  and  dispose  of,  to  a  certain 
James  Tongue,  now  deceased,  a  tract  of  land  called  '*•  Elkton  Head 
Manor,"  at  and  for  the  sum  of  $8,000.  He  also  admits,  that  the  said 
land,  at  the  time  of  the  said  sale,  contained  a  large  quantity  of  wood, 
with  a  small  proportion  of  timber,  but  denies  that  it  was  covered 
with  large  quantities  of  valuable  timber ;  the  wood  on  the  said  land, 
consisting,  then,  as  now,  for  the  most  part  of  pine  and  other  descrip> 
tions  of  fire  wood.  This  respondent  also  denies,  that  he  allowed  the 
said  T.,  to  pay  for  the  same  in  extended  payments,  or  gave  to  the 
said  T.,  the  credits  on  which  said  land  was  sold  in  consideration  of 
an  expectation,  on  the  part  of  said  T.,  to  pay  fo^  the  said  land  from 
the  proceeds  of  sales  of  the  said  wbod  and  timber,  and  this  respond- 
ent has  no  knowledge  whatever  of  such  expectation,  if  such  ever  ex- 
isted, being  known  to  the  complainant,  or  of  his  reliance  thereon, 
when  he  consented  to  become  one  of  the  said  T's  sureties,  for  a  por- 
tion of  the  purchase  money  of  said  laud;  on  the  contrary,  this  re- 
spondent avers,  that  he,  this  respondent,  never  entered  into  any  sort 
of  agreement  whatever,  either  with  the  said  T.,  or  with  the 
SZ^  m  complainant,  or  with  any  other  person  or  persons  whatso- 
ever, in  relation  to  the  payment  of  said  purchase  money,  or  any  por- 
tion thereof,  with  the  proceeds  of  said  wood  and  timber;  nor  was 
there  any  understanding  whatever,  either  express  or  implied,  at  the 
time  of  said  purchase,  or  at  any  other  time  between  this  respondent 
and  the  said  T.,  or  any  other  person  in  relation  thereto.  This  re- 
spondent admits,  that  the  said  T.,  did  execute  a  deed  of  trust,  of  the 
land  so  purchased  by  him  from  this  respondent,  to  Cephas  Simmons 
and  Richard  Estep,  for  the  purposes  therein  mentioned ;  but  this 
res|)ondent  denies,  that  said  deed  of  trust  was  executed,  with  his 
consent,  or  that  he  was  in  anyway  privy,  or  party  to  the  same,  or 
that  the  said  deed  was  made  with  the  approbation  of  thisrespondenti 
as  the  complainant  charges  in  his  said  bill.  This  respondent  further 
answering,  says,  that  he  admits,  that  the  said  complainant  became 
a  surety  for  the  said  T.,  for  the  sum  of  $2,000,  parcel  of  the  purchase 
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money  of  said  land,  in  two  notes,  each  for  the  sain  of  $1^000,  dated 
the  23rd  December,  1839,  and  payable,  the  first  of  said  notes,  on  the 
Ist  January,  1841,  with  interest  from  the  Ist  of  January,  1840;  and 
the  second  of  said  notes,  payable  on  the  1st  Janaary,  1842,  with  in- 
terest as  aforesaid.  He  also  admits,  that  Henry  C.  Drury,  of  Wil- 
liam, became  a  surety  of  said  Tongue*,  on  two  others  of  said  notes, 
ibr  said  purchase  money,  each  for  the  sum  of  $1,000,  of  same  date, 
and  payable,  the  first  of  said  notes,  on  1st  January,  1843,  as  charged 
in  said  bill,  and  the  other  of  said  notes,  payable  on  the  Ist  of  Janu- 
nary,  1847,  and  not  at  the  time,  charged  in  said  bill.  He  also  admits, 
that  a  certain  John  S.  Skinner,  became  the  surety  of  said  T.,  in  three 
other  of  said  notes,  for  the  said  purchase  money,  the  first  of  which 
became  due  on  the  1st  January,  1844,  each  of  them  bearing  the  same 
date  as  aforesaid,  and  each  for  the  sum  of  11,000.  The  second  of 
said  notes,  is  payable  Ist  January,  1845,  and  the  third  is  pay- 
able Ist  January,  1840,  and  not  as  the  complainant  charges  in  his 
said  bill,  due  and  payable  after  the  payment  of  the  other  notes 
aforesaid.  In  addition  to  the  aforesaid  notes,  this  respondent 
avers,  that  he  also  took  from  the  said  T.,  four  separate  notes, 
•each  for  the  sum  of  $250,  without  any  security  whatever,  q«c 
dated  18th  March,  1840,  and  payable,  the  first,  one  year  after  ^^^ 
date,  the  second,  eighteen  months  after  date,  the  third,  two  years 
after  date,  and  the  fourth,  three  years  after  date,  all  bearing  interest 
from  date,  for  the  balance  of  said  purchase  money,  all  of  which  afore- 
said recited  notes  amount  to  the  sum  of  $8,000,  the  whole  amount  of 
the  purchase  money  for  said  land.  The  complainant  makes  no  ref- 
erence whatever,  in  his  said  bill,  to  the  last  mentioned  four  notes  of 
the  said  T.;  but  this  respondent  avers  that  they  are  a  portion  of  the 
notes  which  were  executed  by  the  said  T.,  to  him,  for  the  aforesaid 
purchase  money  of  said  land.  This  respondent  further  answering, 
says,  that  the  said  J.  T.  departed  this  life,  intestate,  in  Calvert 
Oonnty,  about  the  time  charged  in  the  said  bill ;  and  he  also  admits 
that  Gideon  G.  Tongue,  James  Tongue  and  Thomas  B.  Tongue  are 
his  only  children  and  sole  heirs-at-law,  and  that  there  hath  been  no 
administration  whatever  granted  on  his  personal  estate.  And  this 
f^pondent  avers,  that  the  said  J.  T.,  at  the  time  of  his  death,  was 
wholly  insolvent  and  unable  to  pay  his  debts,  and  this  respondent 
having  no  other  security  for  the  payment  of  his  aforesaid  claim,  ex- 
cept his  lien  on  the  land  aforesaid,  and  the  security  afibrded  by  the 
notes  aforesaid,  admits,  that  shortly  after  the  death  of  the  said  T., 
and  about  the  time  stated  in  the  complainant's  bill,  he  did  file  his 
bill  of  complaint  in  this  Court  against  the  heirs  and  trustees  afore- 
said, for  the  sale  of  the  aforesaid  land,  to  pay  the  claim  aforesaid  for 
the  purchase  money  thereof.  And  that  a  decree  was  passed  by  this 
Coart  for  the  sale  thereof  in  the  manner  and  at  the  time  charged  in 
the  complainant's  bill.  That  Jonathan  Pinkney,  Esq.,  was  appointed 
the  trustee  to  sell  said  land,  and  that  on  the  9th  day  of  April  last 
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past,  thiH  respondent  became  the  purchaser  thereof,  at  the  sale 
thereof,  made  by  the  said  trustee  for  the  sam  of  $4«000,  he  being  the 
highest  bidder  tor  the  same.  That  said  sale  was,  in  all  respects, 
condacted  fairly,  and  this  respondent  has  complied  with  the  terms 
of  said  sale,  by  executing  his  notes  to  the  trustee  aforesaid,  with  ap- 
^^^  proved  security  for  the  psf^ment  of  the  said  •  purchase  money 
^'^^  according  to  the  terms  of  the  said  decree  as  stated  in  the  com- 
plainant's bill.  This  respondent  further  answering,  admits  that  the 
first  of  the  notes  aforesaid,  executed  by  the  said  complainant  and 
Tongue  for  $1,000,  and  which  became  due  as  aforesaid  on  the  Ist 
January,  1841,  hath  been  fully  paid  and  satisfied ;  but  he  denies 
that  he  ever  has  attempted,  in  any  shape  or  form,  to  compel  the  said 
complainant  to  pay  him  the  said  note  a  second  time,  or  that  he  has 
refused  to  credit  him  for  the  same.  This  respondent  also  admits 
that  the  sum  of  SdOO  has  been  paid  on  the  second  of  said  notes,  and 
that  in  addition  thereto,  the  complainant  paid  the  sum  of  $100.38  on 
the  21st  October,  1842,  on  account  of  and  in  part  of  said  second  note, 
but  this  last  payment  was  made  to  the  late  Somerville  Pinkney,  Esq.; 
and  this  respondent  avers  that  he  informed  the  said  complainant, 
before  he  filed  his  said  bill  of  complaint,  that  he  should  have  credit 
for  both  of  said  last  mentioned  sums  whenever  he  would  come  to  a 
settlement  with  this  respondent ;  and  this  respondent  wholly  denies 
that  he  ever  attempted,  by  a  forced  sale  or  in  any  other  manner,  to 
deprive  the  said  complainant  of  the  benefit  of  said  credits;  on  the 
contrary  this  respondent  avers,  &c. 

This  respondent,  further  answering,  says,  that  in  consequence  of 
the  waste  and  injury  committed  on  the  land  sold  by  him  to  the  said 
Tongue,  by  cutting  down  of  wood,  timber,  &c.,  and  the  depreciation 
which  has  taken  place  since  that  time  in  the  value  of  real  estate  in 
Maryland,  the  said  land  was  not  worth  more  thau  the  price  agreed 
to  be  paid  by  this  respondent  at  the  sale  by  the  trustee  aforesaid ; 
and  this  respondent  apprehends  that  at  least  one-half  of  the  original 
sum  of  $1,000,  for  which  he  sold  it  to  said  Tongue,  will  be  lost  or  put 
in  imminent  peril,  unless  the  sum  for  which  it  was  sold  to  this  re- 
spondent by  the  trustee,  is  applied  by  this  Court  to  the  payment  of 
that  portion  of  the  said  purchase  money  for  which  the  said  Tongue 
was  alone  responsible,  to  wit :  the  sum  of  $1,000,  with  interest,  and 
the  sum  of  $3,000,  for  which  a  certain  John  S.  Skinner  alone  was 
surety,  and  in  consequence  of  this  apprehension  on  the  part  of  this 
Q<>*y  respondent,  he  directed  •  the  said  trustee,  Jonathan  Pinkney, 
*''^  •  at  the  time  this  respondent  purchased  said  land  to  make  that 
application  (if  it  were  possible  for  him  to  do  so,)  of  the  said  purchase 
money.  For  the  sum  of  $1,000,  with  the  interest  due  thereon,  this 
respondent  took  no  security  from  the  said  Tongue;  and  for  the  sum 
of  $3,000;  this  respondent  took  as  security  John  S.  Skinner,  Esq., 
who  at  that  time  was  living  in  the  State,  and  thought  to  be  in  good 
circumstances,  but  since  then  has  removed  from  the  State,  and  now 
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liveB  in  another  jnrisdjction,  and  believed  to  be  not  in  a  very  solvent 
condition,  as  this  respondent  has  been  informed  and  believes,  so  that 
yoor  respondent  insists  that  equity  and  a  faithful  observance  of  the 
sanctity  and  integrity  of  contracts  require,  that  such  an  application 
should  be  made  of  the  said  sum  of  $4,000,  so  as  aforesaid  agreed  to 
be  paid  by  this  respondent  for  said  land,  as  will  ensure  to  this  re- 
spondent the  payment  in  full  of  his  original  purchase  money,  due 
bim  as  aforesaid  from  the  said  T.  and  his  sureties.    Your  respondent 
therefore  insists  that  his  aforesaid  purchase  shall  be  applied  to  the 
payment  of  the  $1,000  due  from  the  said  Tongne  individually,  for 
which  he  has  no  security ;  and  in  the  second  place,  to  the  payment 
«f  that  portion  of  the  said  debt  of  Tongue,  on  which  John  S.  Skin- 
Qcr  is  surety,  the  security  being  at  least  extremely  doubtful.    And 
this  application  of  said  purchase  money,  this  respondent  humbly 
Pi^ys  may  be  made  by  this  Court,  that  being  the  only  application  of 
itwbieb  will  enable  him  to  realize  his  entire  claim.    That  portion 
of  thi8  resiK>ndent's  claim  secured  by  the  complainant,  and  the  said 
Dmry  being,  in  the  estimation  of  this  respondent,  entirely  solvent. 
This  respondent  denies  that  he  has,  by  any  act  of  his  own,  not  war- 
ranted or  sanctioned  by  law  and  equity,  placed  the  primary  fund  for 
the  payment  of  the  debt  of  the  principal  debtor,  beyond  the  reach  of 
the  complainant,  as  surety.    If,  by  this  allegation,  the  complainant 
means,  that  by  his  filing  his  bill  for  the  sale  of  said  land,  and  his  be- 
coming the  purchaser  thereof  under  a  decree  of  this  Court,  he  has 
placed  the  land  itself  beyond  the  reach  of  the  complainant,  it  is  most 
ti'oe  that  such  is  the  result,  but  this  respondent  *  insists  that   qoq 
SQch  a  result  is  not  his  act,  but  the  act  of  the  law,  and  one   ^  ^^ 
which  the  complainant  could  easily  have  prevented  by  his  attending 
the  sale,  and  either  buying  the  laud  himself,  or  seeing  that  it  sold 
for  its  real  value;  if,  in  his  judgment,  this  respondent's  bid  was 
onder  its  real  value,  which  is  not  pretended,  however,  by  the  com- 
plainant in  his  bill,  &c. 

The  Chancellor  [Bland,]  upon  the  motion  of  the  defendant.  Par- 
ran,  after  his  co-defendant  had  filed  his  answer,  dissolved  the  injunc- 
tion, and  the  complainant,  B.  Welch,  of  Benj.,  appealed  to  this 
Conrt. 

Thecaase  was  argued  before  Arches,  C.  J.,Dobsey,  Chambers, 
and  Spencb,  JJ. 

Randall  and  Alexander^j  for  the  appellant;  T.  F.  BomCj  for  the  ap- 
pellees. 

Aboher,  J.  delivered  the  opinion  of  this  Court.  The  doctrines  in 
^ference  to  the  application  of  payments  have  been  elaborately  ex- 
amined by  the  solicitors ;  but  we  apprehend,  that  so  far  as  regards 
the  interests  of  the  respondent  in  the  proceeds  of  sale  referred  to  in 
^^^  proceedings,  he  can  have  no  interest  in  these  questions.    As  a 
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vendor  of  the  land,  he  had,  as  his  security,  his  lien  for  thp  purchase 
money,  and  the  notes  given  by  Tongne  with  the  security  of  the  <*om- 
plainant,  Drury  and  Skinner  famished  additional  secarity.  He  is 
surely  entitled  to  full  payment  from  the  one  security  or  the  others 
or  if  one  is  insuflScient,  from  the  other.  Unless  this  was  the  object 
of  the  parties,  why  was  the  security  taken  f  The  land  may  be  dete- 
riorated in  the  hands  of  the  vendee  by  neglect,  mismanagement,  or 
waste,  or  by  the  depression  of  lands  in  the  market ;  to  guard  against 
such  possible  results,  security  is  asked,  that  the  vendor  shall  in  all 
events  be  safe,  and  obtain  his  purchase  money. 

Kow,  it  is  asked,  that  the  proceeds  of  the  sale  of  the  lands,  which 
do  not  exceed  more  than  one-half  of  the  purchase  money  for  which 
the  land  was  originally  sold,  should  be  applied  either  to  the  first 
^  note  which  falls  due,  or  ratably  applied  *  to  all  the  notes.  The 
^'^^  consequence  of  such  an  application  might  be,  that  the  vendor 
would  lose  the  very  object  which  it  had  been  his  design  and  the  de- 
sign of  the  parties  to  secure;  one-half  the  purchase  money  may  be 
insufficiently  secured,  and  that  half  may  be  on  the  last  notes  that 
are  due.  If,  therefore,  the  application  is  made  to  the  first  notes  that 
are  due,  the  vendor  loses  one>half  his  purchase  money,  and  the  same 
will  be  the  result  in  the  like  circumstances  if  there  should  be  a  rata- 
ble application  of  the  [Sroceeds  among  the  securities. 

The  case  before  us  is  unlike  the  case  of  a  payment  made  by  the 
vendee.  The  property  has  been  sold  upon  which  the  vendor  had  bis 
lien,  and  the  sale  has  established  the  fact,  that  the  vendee's  equitable 
right  in  the  land,  was  without  any  value ;  the  sale  not  having  pro- 
duced a  sum  sufficient  to  pay  the  vendor's  equitable  lien.  The  pro- 
duct of  the  sale  should  be  applied  under  the  direction  of  the  Court 
of  Chancery,  in  such  a  manner  as  would  give  security  to  the  vendor, 
which  could  be  done,  in  this  case,  by  enquiring  into  the  pecuniary 
condition  of  the  sureties.  If  any  one  of  the  sureties  should  be  found 
insolvent  and  unable  to  pay,  then  the  Court  of  Chancery  would  se- 
cure the  vendor,  by  applying  so  much  of  the  proceeds  of  sale  as 
would  extinguish  the  obligation  thus  endangered.  In  no  other  man- 
ner could  justice  be  done  to  the  vendor.  If  instead  of  a  sale  of  the 
land,  the  equitable  right  of  the  vendee  had  been  alone  sold,  the  case 
would  then  have  stood  in  the  same  condition  as  if  the  vendee  had 
made  a  payment  on  the  land,  and  we  should  then  have  been  called 
upon  to  determine,  among  the  sureties,  the  proper  and  legal  applica- 
tion of  the  purchase  money. 

Time  may  be  occupied  in  ascertaining  the  condition  of  the  sureties. 
Shall  the  complainant  be  compelled  to  stay  his  collection  of  the  obli- 
gations given  him  for  the  purchase  .money,  until  these  enquiries  be 
made!  As  they  become  due  we  think  he  has  a  right  to  enforce  their 
payment,  and  such  of  the  sureties  as  pay  may  be  subrogated  to  the 
rights  of  the  vendor,  to  the  extent  of  any  interest  they  may  be  ascer- 
tained to  have  in  the  purchase  money. 
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*It  may,  on  investigatioD,  be  ascertained,  that  some  one  or  qq^ 
more  of  the  sareties  may  be  insolvent,  in  which  event  there  ^^" 
would  be  nothing  to  which  the  complainant  conid  be  subrogated ; 
and  it  may  eventuate,  that  all  are  solvent,  and  able  to  pay ;  should 
tLis  be  the  fact,  then  the  proceeds  of  sale,  after  payment  of  the  un- 
secored  notes,  should  be  ratably  distributed  in  extinguishment  of 
the  (Obligations  to  which  there  are  sureties. 

We  are  of  opinion,  the  Chancellor  was  right  in  dissolving  the  in- 
janction.  It  appears  that  the  credits  claimed  on  the  judgments,  the 
vendor  was  willing  to  have  made,  and  direction  had  been  given  to 
that  effect.  On  this  ground  therefore,  there  would  have  been  no 
foandation  for  the  injunction;  and  as  the  credits  have  now  been 
actually  given,  no  injustice  can  be  done  the  appellant  by  afiBrming 
the  decree.  Decree  affirmed. 


M.  A.  Gist  and   T.  P.  Scott,  Adm'rs  of   William  Gist  vs. 

Thomas  Dbakely. — December,  1844. 

Upon  the  back  of  the  notes  of  a  corporation  under  its  seal,  payable  to  the 
order  of  K.  he  and  G.  endorsed  their  names,  over  which  D.  an  assignee 
for  value,  wrote  as  follows:  ''For  value  received,  we.  jointly  and  seve- 
rally promise  D.  to  pay  him  the  amount  of  the  within,  should  the  Com- 
pany make  default  in  the  payment  thereof.  ^^  On  proof  that  the  Com- 
pany gave  the  notes  in  the  course  of  their  business,  and  G.  their  debtor , 
credit  in  account  for  their  amount,  demand  of  payment  from,  and  re- 
fusal by  the  Company,  and  immediate  notice  to  G.  in  an  action  of  as- 
sumpsit by  D.  against  G.    Held,  he  was  entitled  to  recover,  (a) 


(a)  Distinguished  in  Culbertson  vs.  Smith,  52  Md.  636,  where  it  was  held 
that  when  a  party  endorses  a  single  bill  after  the  delivery  thereof,  such 
party  is  not  a  joint  obligor  with  the  maker,  and  the  endorsement  is  a  guar- 
anty, which  is  void  under  the  Statute  of  Frauds  because  not  expressing  any 
consideration.    The  Court  said  that  in  the  case  in  the  text  '^the  notes  were 
under  seal,  and  they  were  indorsed  by  the  defendant  in  blank,  and  he  was 
held  liable  thereon.    But  such  indorsements  were  made  under  special  ar- 
rangement, and  before  the  notes  were  delivered  to  the  payee;  &nd  these 
notes,  thus  endorsed,  were  used  for  the  benefit  of  the  defendant,  and  as  a 
means  of  paying  his  own  individual  indebtedness  to  the  corporation,  in 
whose  name  the  notes  were  made.    In  that  case,  both  the  defendant  and 
the  oorporation  were  liable,  not  upon  a  joint  but  upon  several  original  un- 
dertakings.   The  promise  of  each  was  a  direct,  original  promise,  founded 
npon  the  same  consideration  in  which  both  were  interested.    The  credit  was 
not  given  solely  to  either,  but  to  both,  as  separate  contractors,  upon  co-exist- 
ing contracts,  one  under  seal  and  the  other  not,  but  both  contracts  forming 
parts  of  the  same  general  transaction.    DeWolfTS,  Raband,  1  Pet.  476,  499. 
Sach  a  contract  is  not  within  the  provision  of  the  Statute  of  Frauds,  and 
hence  in  the  decision  there  is  no  reference  to  the  statute. ''    And  in  Seigman 
vs.  Hoffacker,  57  Md.  824,  where  the  defendant  endorsed  in  blank  a  single 
hill,  at  the  time  of  its  execution  and  before  delivery,  it  was  held  that  he 
was  not  liable  thereon  as  joint  maker,  the  engagement  not  being  under  seal. 


216  GIST  ET  AL.  V8.  DRAKELY.— 2  GILL. 

The  right  of  action  was  not  on  the  sealed  instrument,  but  on  the  endorse- 
ment, a  collateral  or  distinct  contract,  (b) 

Upon  negotiable  paper,  the  holder  can  only  write  over  the  signature  of  the 
endorser,  such  an  endorsement  as  conforms  to  the  nature  of  the  instru- 
ment, viz:  to  point  out  the  person  to  whom  the  bill  or  note  is  to  be  paid. 

In  actions  upon  notes  not  negotiable,  the  intention  of  the  parties  is  to  be 
considered,  and  effect  is  to  be  given  to  that  intention,  if  no  rule  of  law 
is  violated,  (c) 

When  a  defendant,  for  a  valuable  consideration,  agreed  to  become,  and  by 
endorsing  a  note  or  single  bill,  not  negotiable  in  point  of  law,  designed 

^  Q 1    ^*  become  security  for  the  money  expressed  in  it,  he  is  respon- 

***'•'■    sible  for  its  payment. 

Parties  to  contracts  are  assumed  to  know  the  liabilities  imposed  on  them  by 
the  law,  and  juries  are  not  from  evidence  to  infer,  their  ignorance  of 
such  liability. 

Where  a  corporation  executes  a  note  which  its  charter  does  not  authorize, 
the  payee  may,  for  value,  stipulate  with  a  third  party  that  it  shall  be 
paid,  and  will  not  then  be  permitted  to  urge  the  invalidity  of  the  Com- 
pany to  make  it.  He  was  capable  to  bind  himself  to  pay  the  debt,  if  it 
should  not  be  paid  at  maturity. 

The  rule  of  Baltimore  County  Court,  which  requires  that  the  whole  testi- 
mony intended  to  be  produced  by  plaintiff  and  defendant  shall  be 
offered,  before  any  question  of  law  is  raised,  except  objections  to  the 
competency  of  testimony,  is  such  a  rule  as  that  Court  has  power  to  make. 
(d) 

When  a  party  fails  to  offer  any  evidence,  at  the  time  he  ought  to  have 
offered  it,  under  the  foregoing  rule,  this  Court  will  not  assume  that  it 
was  then  out  of  his  reach,  or  was  afterwards  discovered. 

The  observance  of  such  rule  may  be  dispense\l  with,  by  consent. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
trespass  on  the  case,  brought  on  the  26th  August,  1842,  by  the  ap- 
pellee, against  William  Gist,  the  intestate  of  the  appellants,  who 
died  pending  the  action. 

The  plaintiff  declared, 

Ist.  Upon  the  instrnments  given  in  evidence,  as  negotiable  notes, 
endorsed,  failure  to  pay,  and  notice,  &c. 

2nd.  Upon  the  common  counts. 

3rd.  Upon  the  notes  of  the  Eutaw  Company,  given  in  evidence, 
assigned  by  David  Keener,  for  value  to  the  plaintiff.  And  whereas 
also,  heretofore,  to  wit,  on  the  first  day  of  June,  in  the  year  of  oar 
Lord,  eighteen  hundred  and  forty-one,  at  the  county  aforesaid,  in 
consideration  that  the  said  plaintiff,  at  the  special  instance  and  re* 


and  that  the  right  of  action  was  confined  to  the  distinct  and  collateral  con- 
tract created  by  the  endorsement. 

(b)  Cited  in  Jackson  vs.  Myers,  43  Md.  462;  Seigman  vs.  Hoff acker,  57  Md. 
824.     Cf.  Chesley  vs.  Taylor,  3  Gill,  251. 

(c)  Approved  in  Taylor  vs.  Turvey,  83  Md.  507. 

(d)  Cited  in  Main  vs.  Lynch,  54  Md.  668.    See  Carroll  vs.  Barber,  7  H.  &  J. 
$29;  Dunbar  vs.  Conway,  11  G.  &  J.  64. 
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quest  of  the  said  defendant,  would  receive  from  the  Eutaw  Company 
a  certain  writing,  obligatory  of  the  said  Eutaw  Company,  sealed 
with  its  seal,  the  date  whereof,  is  the  day  and  year  in  this  count 
aforesaid,  whereby  said  Eataw  Company  promised  to  pay,  six  months 
after  the  date  thereof,  to  the  order  of  David  Keener,  $1,826.81,  for 
value  received ;  and  by  the  said  David  Keener,  after  the  making  and 
sealing  there<if,  and  before  the  same  became  due  and  payable,  to  wit, 
on  the  day  and  year  in  this  count  aforesaid,  to  wit,  at  *the  qq^ 
county  aforesaid,  ordered  to  be  paid  and  assigned  to  the  said  ^^^ 
plaintiff,  by  assignment  in  writing,  signed  by  the  said  David  Keener, 
who  was  then  and  there  authorized  to  make  the  same,  at  and  for  the 
sum  therein  specified,  and  give  such  value  therefor ;  he,  the  said  de- 
fendant, then  and  there  undertook,  and  faithfully  promised  the  said 
plaintiff,  to  pay  him  the  said  sum  of  money  in  tbe  said  writing  ob- 
ligatory specified,  upon  default  of  the  said  Eutaw  Company,  so  to 
do,  when  the  said  sum  of  money  in  the  said  writing  obligatory  speci- 
fied, should  become  due  and  payable.  And  the  said  plaintiff'  avers, 
that  he,  confiding  in  the  said  last  mentioned  promise  and  undertak- 
ing of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  in 
this  count  aforesaid,  did  actually  receive  from  the  said  Eutaw  Com- 
pany the  said  writing  obligatory,  at  and  for  the  6um  therein  men- 
tioned, and  gave  such  value  therefor,  to  wit,  at  the  county  aforesaid. 
And  the  said  plaintiff  in  fact  saith,  that  the  said  Eutaw  Company 
did  not,  when  the  said  sum  of  money  in  the  said  writing  obligatory 
specified,  became  due  and  payable,  to  wit,  on  the  first  day  of  De- 
cember, in  the  year  eighteen  hundred  and  forty-one,  or  at  any  other 
time  before  or  afterwards,  pay  the  same,  or  any  part  thereof,  to  the 
said  plaintiff,  but  wholly  neglected  and  refused  so  to  do,  and  made 
default  therein,  to  wit,  at  the  county  aforesaid,  (although  the  said 
Eutaw  Company  was  requested  by  the  said  plaintiff'  so  to  do,  to  wit, 
on  the  day  and  year  last  aforesaid,  to  wit,  at  the  county  aforesaid,) 
of  all  which  said  premises,  the  said  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  had  notice. 
Tet  the  said  defendant,  not  regarding  his  said  last  mentioned 
promise  and  undertaking,  but,  &c. 

4th.  In  the  further  consideration,  that  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  would  receive 
from  the  said  Eutaw  Company  a  certain  other  writing  obligatory  of 
the  said  Eutaw  Company,  sealed  with  its  seal,  the  date  whereof,  is 
the  day  and  year  in  this  count  aforesaid,  whereby  the  said  Eutaw 
Company,  promised  to  pay,  six  months  after  the  date  thereof,  to  th^ 
order  of  David  Keener,  (826.81,  for  value  received ;  and  by  the  said 
David  Keener,  after  the  *  making  and  sealing  thereof,  and  qqq 
before  the  same  became  due  and  payable,  to  wit,  &c.,  ordered  ^^^ 
to  be  paid  and  assigned  to  the  said  plaintiff  by  assignment  in  writing, 
signed  by  the  said  David  Keener,  (who  was  then  and  there  author- 
ized to  make  the  same,)  at  and  for  the  sum  therein  specified,  and 
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give  such  valae  therefor,  he,  the  said  defendant,  then  and  there 
undertook  and  faithfully  promised  the  said  plaintiff,  to  pay  him  the 
said  sum  of  money,  in  the  said  last  mentioned  writing  obligatory 
specified,  upon  default  of  the  said  Eutaw  Company  so  to  do,  when 
the  said  sum  of  money  in  the  said  last  mentioned  writing  obligatory 
specified,  should  become  due  and  payable.  And  the  said  plaintiff 
avers,  that  he,  confiding  in  the  said  last  mentioned  promise  and 
undertaking  of  the  said  defendant,  afterwards,  to  wit,  did  actually 
receive  fix)m  the  said  Eutaw  Company  the  last  mentioned  writing 
obligatory,  at  and  for  the  sum  therein  mentioned,  and  gave  snch 
value  therefor,  to  wit,  at,  &c.  And  the  said  plaintiff  in  fact  saith, 
that  the  said  Eutaw  Company,  did  not,  when  the  said  sum  of  money 
in  the  said  last  mentioned  writing  obligatory  specified  became  due 
and  payable,  to  wit,  on,  &c.,  or  at  any  other  time  before  or  after- 
wards, pay  the  same  or  any  part  thereof  to  the  said  plaintiff,  bat 
wholly  neglected  and  refused  so  to  do,  and  made  default  therein,  to 
wit,  &c.,  (although  the  said  Eutaw  Company  was  requested  by  the 
said  plaintiff'  so  to  do,  to  wit,  &c.,)  of  all  which  said  premises,  the 
said  defendant,  afterwards,  to  wit,  ^c,  had  notice. 

5th  and  6th  counts  were  similar  to  the  4th  count. 

The  defendant  pleaded  non  assumpsit. 

The  jury  found  a  verdict  for  the  plaintiff. 

1st  Exception. — ^The  plaintiff  to  support  the  issue  on  his  part, 
offered  in  evidence  the  two  sealed  bills,  or  notes  and  protests, 
following : 

<^  (826.81.  Baltimore,  June  1st,  1841.  Six  months  after  date,  the 
Eutaw  Company  promise  to  pay  to  the  order  of  David  Keener, 
(826.81,  for  value  received.  Witness  the  seal  of  the  company,  at- 
tested by  the  signature  of  the  president. 

[Seal.]  David  Keeneb,  President. 

*  "  ^^^  December,  1841.    Pro't  non-pay't,  H.  8.  S.,  n.  p.,  due  J 
3^*  Dec'r,  E." 

Endoreed,  "David  Keener,"  "William  Gist,"  "Tho's  Drakely,'^ 
"  B.  F.  Gardner." 

The  notarial  protest,  dated  4th  December,  1841,  shows  that  the 
above  instrument  was  presented  "  at  the  place  of  business  of  the 
makers  thereof,  demanded  payment  of  its  contents,  and  received  for 
answer,  "  it  cannot  be  paid  at  present."  "  And  that  on  the  same 
day,  the  notary  addressed  a  written  notice  to  each  of  the  endorsers 
of  the  said  promissory  note,  informing  them  it  had  not  been  fully 
paid  by  the  makers  thereof,  and  that  they  severally  would  be  held 
responsible  for  its  payment,  and  left  those  for  David  Keener,  William 
Gist  and  B.  F.  Gardner,  at  their  respective  places  of  business,  and 
directed  one  to  Thomas  Drakely,  Wheeling,  Virgiuia,  deposited  it  in 
the  post-oflBce  in  this  city. 

^^  $826.81.  Baltimore,  June  21st,  1841.  Six  months  after  date,  the 
Eutaw  Company  promises  to  pay  to  the  order  of  David  Keener^ 
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9826.81,  for  value  received.    Witness  the  seal  of  the  company,  at- 
tested by  the  signature  of  the  president. 

[Seal.]  David  Keener,  President. 

D.  1,016,  Dec.  H,  1841,  Pro't,  non-pay't  24th  Dec.  1841.'' 

Endorsed,  "  David  Keener,"  "  William  Gist,"  "  Tho's  Drakely," 
"W.  &S.  Wyman." 

The  protest  of  this  note  showed  a  demand  and  non-payment  as 
before,  and  also,  notices  for  David  Keener,  and  W.  &  S.  Wyman,  de- 
livered to  them.  Notice  for  Wm.  Gist  and  Tho's  Drakely,  left  at 
their  places  of  basiness. 

The  hHnd 'writing  of  the  drawer  and  endorsers  thereon  being  ad- 
mitted, having,  before  offering  the  same,  filled  over  said  endorse- 
ments, upon  each  of  said  bills,  which  were  in  blank,  the  words  fol- 
lowing, viz:  "For  value  received,  we  jointly  and  severally  promise 
Thomas  Drakely.  to  pay  him  the  amount  of  the  within  bill  obliga- 
tory, should  the  Eutaw  Company,  the  obligee  .therein  named,  make 
default  in  the  payment  thereof,  when  the  same  shall  become  due." 

•  The  plaintiff  further  to  support  the  issue  on  his  part  joined,    ^^ 
proved  by  William  J.  Cole,  a  competent  witness,  that  the  sin-    ^^^ 
gle  bills,  hereinbefore  inserted,  were  placed  iu  his  hands  by  Mr. 
Drakely,  the  plaintiff,  for  collection,  some  time  before  the  institution 
of  this  suit ;  that  soon  after  receiving  them,  he  met  William  Gist, 
the  defendant,  and  told  him  that  he  had  the  bills ;  Gist  thereupon 
iDQuired  of  witness,  whether  they  were  some  of  those  given  for 
cotton  f    Witness  replied,  that  he  did  not  know,  and  asked  Gist, 
what  the  Company  wanted  with  the  cotton  f  to  which  he  answered^ 
for  packing  their  machinery.    He  (witness,)  further  proved,  that 
Gist  (the  defendant,)  stated,  in  the  same  conversation,  that  David 
Keener  and  himself,  had  been  appointed  a  committee,  to  raise  money 
for  the  use  of  the  Eutaw  Company,  and  in  consideration,  that  he 
would  endorse  said  bills,  with  others,  as  the  means  of  raising  money 
for  it,  the  Company  agreed^  to  give  him  a  credit  upon  the  claims  of 
the  Company  against  him,  he  the  said  Gist,  being  at  the  time,  the 
debtor  of  the  Company,  to  a  considerable  amount;  that  he  did  en- 
dorse said  bills  and  others,  for  said  purpose,  under  said  agreement, 
and  npon  which  money  had  been  raised.    The  witness  further  proved, 
that  in  a  second  interview,  between  said  Gist  and  himself,  he,  the 
witness,  stated  to  said  Gist,  that  he  had  examined  the  books  of  said 
Company,  and  found,  that  his  indebtedness  thereto,  would  cover  all 
his  liabilities  incurred,  to  which  Gist  replied,  that  he  thought  he  had 
gone  further;  that  he  intended  to  pay  the  bills  in  the  hands  of  wit- 
ness, but  wished  him  to  go  against  the  Company  and  Keener  first ; 
and  promised,  that  he  would  give  witness  a  judgment,  with  a  stay 
of  execution,  for  the  amount  of  the  bills ;  that  at  a  third  interview, 
witness  told  Gist,  (the  defendant,)  that  Keener  had  consented  to 
confess  a  judgment;  Gist  said  he  did  not» think  he  owed  as  much  as 
be  bad  become  responsible  for,  on  account  of  said  Company,'  but  that 
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he  would  confess  a  judgment  upon  the  bills;  that  Gist  nevertheless, 
seemed  to  hesitate  to  make  such  confession,  when  witness  left  the 
narr.  and  order,  for  the  judgment  to  be  confessed,  with  T.  P.  Scott, 
Esq.,  Gist's  attorney.  Witness  thinks,  that  Gist  mentioned  Tiffany's 
QQA  "*™®»  *  *"  connexion  with  the  cotton.  Witness  further  proved, 
^^^  that  in  his  second  interview  with  Gist,  said  Gist  stated,  that 
the  Entaw  Company  and  Keener,  had  severally  made  deeds  of  trust 
of  their  property,  for  the  benefit  of  their  creditors ;  that  this  state- 
ment was  made  before  the  institution  of  the  present  suit. 

The  plaintiff  then  offered  in  evidence  the  judgments,  which  apon 
the  said  two  single  bills,  he  had  obtained  against  K^ner  and  the 
«aid  Eutaw  Company,  in  Baltimore  County  Court. 

^^  Baltimore  County  Court,  September  Term,  1842.  Thomcu  Drake- 
lyvs.  David  Keener.  Case,  &c.  23rd  December,  1842.  Judgment  by 
confession  for  (4,000,  damages  in  narr.  and  costs ;  to  be  released  on 
payment  of  $1,657.12,  with  interest,  from  24th  December,  1841,  and 
<M>sts.    Plaiutiff^s  costs,  (8.03^. 

Test,  Thomas  Eell,  Clerk." 

<<  Baltimore  County  Court,  January  Term,  1843.  Thomas  DrakeU/ 
TS.  The  Eutaw  Company.  Case,  &c.  2nd  January,  1843.  Judgment 
by  confession  for  (4,000,  damages  in  narr.  and  costs ;  to  be  released 
on  payment  of  (1,657.12,  with  interest,  from  24th  December,  1841, 
And  costs.    Plaintiff's  costs,  (7.83^. 

Test,  Thomas  Kell,  Clerk." 

*  Whereupon,  no  evidence  being  then  offered,  on  the  part  of  the 
defendant,  the  plaintiff  offered  to  the  Court  the  following  prayer: 

If  the  jury  Hhall  find  from  the  evidence,  that  the  single  bill,  upon 
which  the  present  suit  is  brought,  were  executed  by  the  Eutaw  Com- 
pany, and  endorsed  by  David  Keener  and  William  Gist,  by  an  agree- 
ment with  said  Company,  for  the  purpose  of  raising  money  thereon, 
or  purchasing  goods,  and  with  a  view  by  said  endorsements,  of  giv- 
ing a  credit  to  said  Company ;  and  if  they  shall  further  find,  that 
William  Gist,  the  defendant,  undertook  and  agreed  with  said  Com- 
pany, to  make  such  endorsement,  in  consideration,  that  said  Com- 
pany would  give  him  a  credit  for  the  amount  of  his  responsibilities 
thus  assumed,  upon  a  claim  of  said  Company  against  said  Gist ;  and 
«hall  further  find,  that  when  said  single  bills  became  due,  payment 
was  demanded,  and  refused  by  said  Company,  and  that  notice  there- 
of  was  given  to  said  Gist,  the  defendant,  on  •  the  days  shewn 
oo7  ^y  ^Yie  protests  in  evidence  in  this  cause,  that  then  the  plain- 
tiff is  entitled  to  recover  the  amount  of  said  bills,  with  interest,  from 
the  time  the  same  became  due. 

The  defendant  offered  to  the  Court  the  following  prayers : 

1.  That  the  plaintiff'  is  not  entitled  to  recover,  under  the  first  count 
in  the  narr.  because  the  bills  offered  in  evidence,  are  not  promissory 
notes. 
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2.  That  the  plaintiff  is  not  entitl^^d  to  recover,  under  the  coants 
for  work  and  labor,  &c.,  or  for  materials  furnished,  &c.,  because  there 
is  no  evidence,  that  the  plaintiff  performed  any  work  and  labor  for 
the  defendant,  or  furnished  any  material,  as  charged  in  said  counts. 

3.  That  the  plaintiff  cannot  recover  under  the  count  for  goods  sold 
and  delivered,  because  there  is  no  evidence  in  support  of  said  count*. 

4.  That  the  plain4}iff  cannot  recover  under  the  money  counts,  be- 
caase  there  is  no  evidence,  that  the  plaintiff  lent  any  money  to  the 
defendant,  or  that  the  defendant  received  any  money  for  the  plain- 
tiff. 

5.  That  if  the  jury  believe  from  the  evidence,  that  the  defendant, 
when  be  wrote  his  name  upon  the  back  of  the  bills  offered  in  evi- 
deDce,  intended  to  assume  the  responsibility  of  an  endorser,  of  a 
commercial  negotiable  instrument,  in  the  order  in  which  said  bill 
was  endorsed,  and  that  the  plaintiff  so  understood  the  said  intended 
contract  when  he  received  said  bills,  then  the  plaintiff  cannot  recover 
in  this  suit. 

6.  Because  there  is  no  evidence  of  any  agreement  or  authority 
fiom  the  defendant,  with  the  plaintiff,  under  or  by  which,  the  plain- 
tiff can  write  the  guarantee,  proposed  to  be  written  by  him,  over  the 
name  of  the  defendant. 

7.  Because  there  is  no  evidence  of  any  contract,  between  the  plain- 
tiff and  defendant  in  this  cause,  and  the  promise  and  undertaking 
of  the  defendant,  offered  in  evidence  by  the  plaintiff,  was  a  nude 
pact,  and  void  for  want  of  present  consideration  when  it  was  made. 

8.  Because  the  promise  of  the  defendant,  to  pay  the  said  writing 
obligatory,  if  the  jury  shall  find  such  promise,  was  a  *  promise  q^q 
and  undertaking,  to  pay  and  answer  for  the  debt  of  another  ^^^ 
person,  and  there  is  no  evidence,  that  the  agreement  and  considera- 
tion for  such  promise,  was  made  in  writing,  and  signed  by  the  said 
defendant. 

9.  Because  the  contract  offered  in  evidence,  is  essentially  different 
and  variant  from  the  contract  declared  on. 

10.  Because  there  is  no  evidence,  that  the  plaintiff  used  due  dili- 
gence, to  collect  the  debt  mentioned  in  said  writing  obligatory.  , 

11.  Because  the  only  evidence  offered  by  the  plaintiff,  to  charge 
the  defendant,  is  evidence  of  a  joint  contract  and  responsibility,  by 
Keener  and  Gist,  and  it  being  in  evidence,  that  the  plaintiff  has 
recovered  judgment  against  Keener,  the  obligation  of  the  said  Gist, 
if  it  ever  existed,  has  been  discharged. 

12.  That  the  assignment  of  the  said  bills,  by  Gist  to  the  plaintiff, 
not  having  been  made  in  conformity  with  the  provisions  of  the  Act 
of  1763, ch.  23,  sec.  9,  the  plaintiff  cannot  recover  against  the  defend- 
ant  Gist,  the  assignor. 

13.  If  the  jury  believe  from  the  evidence,  that  the  writing  obligatory, 
offered  in  evidence  by  the  plaintiff,  was  made  and  put  in  circulation, 
for  the  purpose  of  raising  money  for  the  use  of  the  Eutaw  Company, 
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then  the  plaintiff  is  not  entitled  to  recover,  because  the  Entaw  Gom- 
*  pany  had  no  power  or  aathority  ander  it«  charter,  to  make,  issne,  or 
pat  in  circulation,  the  said  writing  obligatory,  and  the  pretended 
contract,  was  merely  void,  and  the  promise  of  the  defendant,  if  the 
jary  should  find  such  promise,  is  void  for  want  of  consideration. 

14.  If  the  jury  believe  from  the  evidence,  that  the  bills  offered  in 
evidence,  were  made  by  the  Eutaw  Company,  and  passed  to  the 
plaintiff,  for  the  purchase  of  cotton,  by  the  Eutaw  Company,  and  for 
its  use,  from  the  plaintiff,  then  the  plaintiff  is  not  entitled  to  recover 
in  this  action,  because  the  said  Eutaw  Company,  had  no  authority 
to  make  such  a  contract. 

The  Court,  [Pubyianoe,  A.  J.,]  granted  said  prayer,  offered  od 
the  part  of  the  plaintiff,  and  likewise,  the  1st,  2ud,  3rd  and  4th 
prayers  offered  on  the  part  of  the  defendant,  and  rejected  the  5tb,  6th, 
<l^ft  7th,  8th,  9th,  10th,  llth,  12th,  13th  and  14th  •  prayers,  offered 
by  the  said  defendant ;  to  which  opinion  of  the  Court  to  the 
jury,  granting  said  prayer  of  the  plaintiff,  and  rejecting  said  prayers 
of  the  defendant,  the  defendant  excepted. 

2ud  Exception. — At  the  trial  of  the  above  cause,  the  plaintiff 
having  offered  in  evidence  to  the  jury,  the  testimony  stated  in  the 
first  bill  of  exceptions,  and  no  testimony  being  offered  on  the  part 
of  the  defendant,  the  prayers  stated  in  said  first  bill  of  exceptions, 
having  been  submitted  by  the  plaintiff  and  defendant,  and  discussed 
before  the  Court,  and  the  Court  having  pronounced  an  opinion  and 
decision  thereon,  the  defendant  then  offered  to  swear  David  Keener, 
Philip  H.  Coakley  and  John  J.  Harrod,  for  the  purpose  of  proving, 
that  the  bills  offered  in  evidence  by  the  plaintiff,  were  made  and 
endorsed  for  the  accommodation  of  the  Eutaw  Company,  and  were 
taken  and  discounted  by  the  plaintiff  at  an  usurious  rate  of  interest. 
To  the  right  of  the  defendant,  at  this  stage  of  the  cause,  to  offer 
which  said  evidence,  the  plaintiff'  objected,  and  relied  in  support  of 
his  objection  on  the  twenty-filth  rule  of  the  Court,  and  the  Court 
refused  to  permit  said  evidence,  under  the  circumstances  stated,  to 
go  to  the  jury.  To  which  opinion  and  refusal,  the  defendant  ex- 
cepted. 

It  was  agreed,  that  the  charter  of  the  Eutaw  Company,  may  be 
read  at  the  trial  of  this  cause,  in  the  Court  of  Appeals,  from  the 
printed  statute  books,  and  that  the  2oth  rule  of  Baltimore  County 
Court,  may  be  read  from  the  printed  rules. 

The  cause  was  argued  before  Abcheb,  C.  J.,  Dorset,  Cham- 
bers, Spence,  and  Maobudeb,  JJ. 
Lucds  and  1\  F.  iScott,  for  the  appellants. 
J.  M,  B,  LatrobCy  for  the  appellees. 

MAaBUDEB,  J.,  delivered  the  opinion  of  this  Court.  The  Entaw 
Company,  by   two   instruments,  to  which   its  corporate   seal  was 
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affixed,  promised  to  pay  ^^  to  the  order  of  David  Keener,"  the  sam 
of  money  expressed  in  each  of  them.  *  On  the  back  of  thesis  Q/t  a 
instrament^,  David  Keener  first,  and  afterwards  Gist,  (the  •'^" 
original  defendant  in  theConrt  below,)  wrote  each  of  them  his  name. 
Before  offering  these  sealed  instruments  in  evidence,  the  blank  that 
was  left  over  their  names,  was  filled  ap  with  these  words :  ^^  For 
value  received.  We  jointly  and  severally,  promise  David  DrakeJy, 
to  pay  him  the  amount  of  the  within  writing  obligatory,  should  the 
Eataw  Company,  the  obligees  therein  named,  make  default  in  the 
payment  thereof,  when  the  same  shall  become  due."  Upon  this,  the 
present  suit  was  brought. 

The  Gourt  below,  at  the  instance  of  the  appellee,  instructed  the 
jary,  that  he  was  entitled  to  recover  in  this  suit,  the  amount  of  said 
bills,  if  the  same  were  executed  by  the  Eutaw  Company,  and  endorsed 
by  Keener  and  Gist,  by  an  agreement  with  said  company,  for  the 
purpose  of  raising  money  thereon,  or  purchasing  goods,  with  a  view 
by  6aid  endorsement,  of  giving  credit  to  said  company;  and  if  they 
should  find,  that  the  defendant  (in  the  Court  below,)  undertook  and 
agreed  with  said  company,  to  make  such  endorsement  in  considera- 
tion, that  the  said  company  would  give  him  a  credit  for  the  amount 
of  said  responsibilities  thus  assumed,  upon  a  claim  of  said  company, 
against  said  Gist;  and  shall  further  find,  that  when  said  single  bills 
became  due,  payment  was  demanded,  and  refused  by  said  company, 
and  that  notice  thereof  was  given  to  said  Gist,  on  the  days  shown 
by  the  protests  in  evidence,  in  this  cause.  Of  this  instruction  the 
appellants  complain. 

Upon  what  grounds  is  it  asked  of  us  to  say,  that  the  Court  below 
erred  in  giving  this  instruction  ? 

It  was  frequently  assumed,  in  the  course  of  the  argument,  that 
sealed  instruments  are  the  causes  of  action  in  this  case,  and  authori- 
ties were  cited  to  prove,  that  instruments  of  that  description,  if  left 
blank,  could  not  be  filled  up  by  the  owner  of  them.  But,  this  action 
is  grounded  not  upon  the  promises  of  the  Eutaw  Company,  which 
are  to  be  found  only  in  sealed  instruments,  but  upon  alleged  written 
promises  of  the  defendant  in  the  Court  below,  to  which  there  were 
00  seals.  Many  of  the  cases  therefore,  with  a  reference  to  which,  we 
have  been  •  furnished,  aflFord  us  no  information,  with  regard  ^  -  - 
to  the  law  of  this  case.  Those  alleged  promises,  although  on  ^^'■ 
the  same  piece  of  paper,  may  be  collateral  to,  or  distinct  from,  and 
no  part  of  the  obligations  of  the  Eutaw  Company. 

Much  stress  was,  in  the  course  of  the  argument,  laid  upon  the  cir- 
cumstance, that  the  obligations  of  the  Eutaw  Company,  were  not 
promissory  notes  or  negotiable^  paper;  and  it  seemed  to  be  conceded, 
that  if  they  had  been  instruments  of  that  description,  the  defendant 
in  error  would  have  been  entitled  to  recover;  the  authorities,  how- 
ever, would  not  appear  to  lead  us  to  this  conclusion.  Chancellor 
Kent  says,  (3  Com.  p,  59, 1st  edit.)  no  other  use  can  be  made  of  a 
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blank  endorsement,  on  a  note  or  bill  of  exchange,  in  filling  it  np, 
than  to  point  oat  the  person  to  whom  the  bill  or  note  is  to  be  paid. 
In  the  case  of  Moiea  vs.  Bird,  11  Mass.  Reports,  436,  Justice  Parker, 
pronoancing  the  opinion  of  the  Court,  said :    ^'  Had  the  notes  been 
made  payable,  to  him,  and  negotiable  in  its  form,  the  plaintiff  would 
have  been  restricted  to  snch  an  engagement,  wntten  over  the  signa- 
tare,  an  would  conform  to  the  nature  of  the  instrument.    In  sach 
case,  the  defendant  would  have  been  held  as  endorser,  and  in  uo 
other  form,  for  such  must  be  presumed  to  have  been  the  intent  of 
the  parties  to  the  instrument."    But  this  note  was  not  made  payable 
to  the  defendant,  and  was  therefore,  not  negotiable  by  his  endorse- 
ment.   What  then  was  the  effect  of  his  signature  f    It  was  to  make 
him  absolutely  liable  to  pay  the  contents  of  the  note.    He  puts  his 
name  upon  a  note,  payable  to  another,  in  consequence  of  a  parchase 
made  by  his  brother,  in  a  day  or  two  after  the  bargain  was  made, 
knowing  that  he  could  not  be  considered  in  the  light  of  a  common 
endorser,  and  that  he  was  entitled  to  none  of  the  privileges  of  that 
character.    He  leaves  it  to  the  holder  of  the  note,  to  write  anything 
over  his  name,  which  might  be  considered  not  to  be  inconsistent 
with  the  nature  of  the  transaction.    In  Seabury  vs.  Hung€rfard,2 
HilVs  N.  Y,  Rep.  80,  the  Court  say,  <^  when  a  contract  cannot  be 
enforced,  in  the  particular  mode  contemplated  by  the  parties,  the 
Court,  rather  than  to  suffer  the  agreement  to  fail  altogether,  will,  if 
possible,  give  effect  to  it  in  some  other  way." 

*  This  is  an  attempt  to  charge  the  defendant  with  the 
^^^  amount  due  on  two  obligations;  because  of  an  endorsement 
thereon  of  his  name  in  blank,  and  of  course,  the  obligation  is  not, 
speaking  technically,  a  negotiable  instrument.  Justice  Story,  in  his 
able  work  on  the  Law  of  Promissory  Notes,  page  587,  speaking  of 
notes,  with  the  name  endorsed  in  blank  thereon,  says,  ^' these 
cases  have  been  either,  first,  where  the  note  was  not  negotiable, 
or  second,  where  it  was  negotiable,"  and  then  adds:  ^'In  the 
former  class  of  cases,  it  has  been  held,  that  if  the  blank  endorse- 
ment was  made,  at  the  same  time  as  the  note  itself,  the  endorser 
ought  to  be  held  liable,  as  an  original  promisor  or  maker  of  the 
note,  and  that  the  payee  is  at  liberty  to  write  over  the  signature, 
^  for  value  received,  I  undertake  to  pay  the  money  within  mentioned 
to  B,'  the  payee." 

II  is  not  the  duty  of  the  Court  to  say,  upon  how  much  less  proof, 
than  was  offered  by  him,  the  plaintiff,  in  the  Court  below,  might 
have  recovered  the  amount  of  his  claim.  He  might  perhaps  have 
regarded  this  as  a  contract,  like  that  spoken  of  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  De  Wolf  against  Rabaud 
and  others,  1  Peters,  476,  '^  a  trilateral  contract,  each  as  an  original 
promise,  though  the  one  may  be  deemed  subsidiary,  or  secondary  to 
the  other,  a  credit  not  given  solely  to  either,  but  to  both ;  not  as 
joint  contractors  on  the  same  contract,  but  as  separate  contractors^ 
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npoQ  co-existing  contracts,  forming  parts  of  the  same  general  trans- 
action." It  may  be,  that  the  plaintiff  below,  might  have  filled  up 
the  blank  somewhat  differently,  and  thereby  have  dispensed  with 
the  necessity  of  offering  some  of  the  proof  which  he  adduced,  bnt 
it  is  not  perceived  that  the  blanks  are  filled  np,  otherwise  than  as 
the  holder  of  the  notes  was  at  liberty  to  fill  them  np,  or  that  the 
defendants  have  any  cause  to  complain  of  the  insertion  of  any  word, 
which  consistently  with  the  nature  of  the  transaction,  might  have 
been  omitted. 

Indeed,  in  order  to  sustain  this  decision  of  the  Court  below,  it  is 
not  necessary  to  rely  on  very  modern  decisions.  The  principles  set- 
tled by  the  case  of  Rvsaell  vs.  Langstaffj  Doug.  514,  and  the  various 
cases  in  the  books,  (see  2  JET.  Blcic.  •  298,  notCj)  brought  upon  q^q 
bills,  payable  to  a  fictitious  payee  or  order,  would  seem  to  be  •''*•' 
safflcient  for  our  purpose.  If  in  cases  like  those  now  spoken  of,  such 
objections  to  a  recovery  were  overruled,  it  is  difficult  to  come  to  a 
conclusion  that  they  can  be  fatal  objections  to  a  recovery  in  this  suit. 
In  the  first  case,  (that  in  Douglass^)  the  defendant  endorsed  several 
notes,  all  of  them  at  the  time  blank ;  that  is,  without  any  sum,  date, 
or  time  of  payment,  mentioned  in  the  notes.  The  defendant's  coun- 
sel in  the  case  might  well  say,  that  by  the  signature  the  defendant 
contracted  for  no  given  sum ;  that  notes  without  sum  or  date  were 
waste  paper,  and  might  insist  that  the  declaration  which  alleged  a 
pre-existing  note  made  previous  to  the  endorsement,  was  at  war  with 
the  facts  of  the  case.  Lord  Mansfield  however  held,  that  it  was  a 
clear  case  in  favor  of  the  plaintiff. 

In  the  suits  upon  notes,  or  bills,  payable  to  a  fictitious  payee,  or 
order,  it  was  strenuously  argued,  that  the  law  merchant,  forbade 
notes  payable  to  order,  to  be  treated  as  notes  payable  to  bearer.  The 
Court  however,  decided,  that  if  the  rules  of  law  prevented  the  instru- 
ment from  operating,  according  to  the  words  used  therein,  it  may  be 
stateil  in  such  a  manner,  that  the  law  will  give  effect  to  them.  The 
intention  of  the  parties  is  to  be  considered,  and  effect  is  to  be  given 
to  that  intention,  if  no  rule  of  law  is  thereby  violated.  In  this  case, 
we  mast  not  doubt,  for  the  defendant  below  admitted  to  the  witness, 
and  the  jury  have,  by  their  verdict  found,  that  the  defendant  in  the 
Court  below  agreed  for  a  valuable  consideration,  to  become,  and  by 
endorsing  them,  designed  to  become  security  for  the  money  expressed 
in  each  instrument. 

It  appears  by  the  bill  of  exceptions,  that  the  jury  were  put  in  pos- 
session of  acknowledgments  by  Gist,  (the  defendant  below,)  that  he 
and  Keener,  were  to  raise  money  for  the  Eutaw  Company ;  and  of 
his  further  acknowledgments,  that  in  consideration  of  his,  (Gist,) 
endorsing  the  bills,  the  company  agreed  to  give  him  credit  upon  the 
claims,  which  it  had  against  him,  (he  being  at  the  time,  the  debtor 
of  the  company ;)  that  he  endorsed  the  bills  in  fulfilment  of  said 
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.    agreement,  and  upon  •  the  bills  so  endorsed,  money  was  raised. 
34:4:  gy  ^jj3  terms  of  the  contract,  then,  between  the  company  and 
Gist,  (for  which  the  latter  received  a  valuable  and  ample  considera- 
tion,) he  was  bound  to  become  security  for  the  payment  of  those 
bills  of  the  Eutaw  Company,  and  this,  before  any  person  was  the 
owner  of  them  :  and  moreover,  that  he  was  to  become  such  secority, 
by  the  endorsement  of,  (or  writing  his  name  on)  them.    Surely  upon 
such  testimony,  (which  the  jury  were  to  believe,)  the  appellee  was 
entitled  ex  cequo  et  bono,  to  demand  of  the  defendant  below,  the 
amount  of  notes,  the  payment  of  which,  to  the  holders  of  them,  was 
to  be  secured  by  his  endorsement,  and  the  amount  of  which,  was  to 
remain  in  his  own  hands,  in  order  to  save  him  from  any  possible  loss. 
The  man  who  becomes  a  party  to  such  a  contract,  for*  such  a  par- 
pose,  and  for  such  a  consideration,  is  forbidden,  by  every  thing  like 
reason  and  justice,  to  deny,  that  the  appellee  became  the  owner  of 
the  bills  at  his  special  instance,  and  because  of  his  undertaking  to 
pay  the  holder  of  them  their  amount,  if  default  was  made  by  the 
makers  of  them.    Surely,  of  such  a  transaction  it  may  be  said,  as 
was  said  by  Baron  Hotham,  in  Ist  H.  Bloc.  ReportSj  584:,  ''unless 
some  stubborn  rule  of  law  stand  in  the  way  of  the  present  judgment 
it  ought  to  be  supported.'' 

Immediately  following  the  prayer  of  the  appellee,  we  read  in  the 
bill  of  exceptions,  that  'Hhe  defendant  offered  to  the  Court  the  fol- 
lowing prayers."  These  prayers,  (fourteen  in  number,)  are  nearly  all 
of  them  points,  which  might  be  legitimately  insisted  upon  by  the 
counsel,  whose  duty  it  was  in  the  Court  below,  or  in  this  Court,  to 
argue,  that  the  Court  ought  not  to  give  the  instraction,  of  which  we 
have  already  spoken.  Upon  a  few  of  them,  some  remarks  will  be 
made. 

The  fifth  was  properly  rejected.  It  required  the  Court  to  assume, 
that  the  parties  might  not  have  known,  that  single  bills  were  not 
such  commercial,  negotiable  instruments  as  promissory  notes,  or 
might  not  know,  what  was  the  liability  which  the  defendant  below 
assumed,  when  he  endorsed  them.  The  law  requires  us  to  assume, 
that  the  parties  did  understand  the  contract  into  which  they  entered 
,_^  .  and  the  liability  which  •  the  defendant  below  assumed.  It 
•''*^  would  have  been  improper  to  authorize  the  jury,  to  infer  from 
the  evidence  the  existence  of  such  ignorance  among  the  parties,  and 
if  so,  to  instruct  them  that  if  it  existed,  the  verdict  must  be  for  the 
defendant. 

With  respect  to  the  thirteenth,  and  the  next  point,  (which  may  be 
considered  in  connection  with  it,)  they  seem  to  assume,  that  if  the 
Eutaw  Company  had  no  authority  (to  be  found  in  its  charter,)  to 
make  those  writings  obligatory,  then  the  defendant  could  not  oblige 
himself,  to  pay  to  the  holders  of  them,  the  sums  of  money  expressed 
in  either  of  them.  It  is  thought,  that  it  did  not  lie  in  the  mouth  of 
the  defendant  below,  to  make  such  an  objection.    He  was  capable  of 
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binding  himself  to  pay  the  debts,  if  when  they  became  due,  they  re- 
mained anpaid. 

In  regard  to  the  supposed  speculation  in  cotton,  the  testimony, 
^derived  from  the  defendant  below,)  was,  that  the  cotton  purchased, 
was  ^'for  packing  their  machinery."  By  this,  it  can  only  be  under- 
stood, that  it  was  purchased  to  pack,  in  order  to  send  away,  the  arti- 
cles in  which  the  company  was  authorized  by  its  charter  to  deal. 
For  such  a  purpose,  the  company  was  surely  authorized  to  buy  cotton 
upon  credit  as  well  as  for  cash,  and  might  give  its  bonds  as  well  as 
the  verbal  promise  of  any  of  its  members,  or  its  officers,  for  payment 
of  the  purchase  money. 

For  reasons,  which  have  already  been  suggested,  we  think  there  is 
no  error  in  the  refusal  by  the  Court  to  give  the  other  instructions, 
which  were  not  given. 

There  is  another  exception  taken  by  the  plaintiff  in  error,  of  which 
we  will  now  dispose. 

A  rule  of  Baltimore  County  Court,  then  existing,  commenced  in 
these  words.  '^  The  Court  will  require  in  all  cases,  that  the  whole 
testimony  intended  to  be  produced  by  both  plaintiff  and  defendant, 
shall  be  offered  before  any  question  of  law  is  raised,  except  objec- 
tions to  the  competency  of  testimony."  In  this  case,  after  all  the 
points  submitted  by  the  defendant,  as  well  as  plaintiff,  had  been  de- 
cided by  the  Court,  the  defendant  offered  to  introduce  other  testi- 
mony. The  plaintiff  objected  to  its  introduction,  ^^at  this  stage  of 
the  cause,"  relying  on  *  the  rule  of  Court  above  mentioned,  q-^ 
and  the  Court  "  refused  to  permit  the  testimony,  under  the  •''*" 
circamstances  stated,  to  go  to  the  jury."  Was  there  error  in  this 
refusal,  for  which  an  Appellate  Court  ought  to  reverse  the  judgment 
of.  the  Court  below  t 

This  Court  has  heretofore  ( Wall  vs.  Wall,  2  H.  &  G.  82,)  said, 
^^  there  exists  no  discretion  in  an  inferior  Court,  to  dispense,  at  plea- 
sare,  with  their  own  rules,  or  to  innovate  upon  established  practice ; 
and  a  party  injured  by  such  a  course,  has  an  undoubted  right  to  seek 
redress  in  this  Court.  Every  suitor  is  interested  in  the  interpreta- 
tion of  the  rules  of  Court,  applicable  to  his  case ;  and  an  erroneous 
judgment  of  the  County  Court  in  relation  to  them,  may  in  many 
cases  be  as  vitally  injurious  to  him,  as  a  wrongful  judgment  upon 
the  law,  which  may  govern  his  case."  Again  in  the  case  of  Dunbar 
vs.  Conway,  11  6,  (&  J.  97,  *'this  Court  has  always  regarded  a  legiti- 
mate rule  of  a  Court,  as  prescribing  a  law  to  the  Court.  The  proper 
office  of  such  a  rule,  is  to  establish  fixed  and  settled  practice,  to  which 
the  Court  is  required  to  conform,  and  any  error  of  opinion,  in  respect 
to  its  legal  effect,  or  to  its  application  to  a  particular  case,  will  entitle 
the  party  injured  to  redress  by  appeal."  It  is  believed,  that  the 
power  of  this  Court,  in  acting  upon  appeals  of  this  description,  as 
well  as  the  duties  of  the  Court  below,  in  regard  to  the  observance  of 
its  own  rules,  are  accurately  defined  in  the  above  extracts,  from  its 
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former  decisions ;  and  that  a  plaintiff  in  error,  who  brings  such  a 
complaint  as  this  before  ns,  must  show  that  he  is  authorized  by  thes^ 
former  opinions  of  the  Court,  to  prefer  such  a  complaint  against  the 
Court  below.  Rules  of  Court,  adopted  for  the  dispatch  of  business,, 
and  the  impartial  administration  of  justice,  must  be  written,  so  that 
all  may  understand  them,  and  when  adopted,  must  be  a  law  to  the 
Court,  as  well  as  to  others.  But  it  can  never  be  a  question  in  this 
Court,  whether  a  rule  adopted  by  any  inferior  Court,  is  just  such  a 
rule,  as  in  the  opinion  of  this  Court,  or  a  majority  of  its  memben, 
ought  to  be  adopted  in  preterence  to  any  other  rule,  calculated  and 
designed  to  accomplish  the  same  object. 

*  It  cannot  be  alleged,  that  in  this  case,  the  Court  dispensed 
^^*  with  its  rule,  or  changed  its  practice.  The  question  then 
must  be,  had  the  Court  power  to  make  such  a  rule,  and  because  of 
its  existence,  deprive  the  defendant  of  an  opportunity  of  introdac- 
ing  testimony,  at  a  time,  when  according  to  the  rule,  it  was  inadmis- 
sible. 

It  appears  by  the  record,  that  the  defendant  below  had  not  previ- 
ously offered  any  testimony.  This  however,  is  unimportant,  as  it  must 
be  taken  for  granted,  that  be  had  declined  to  offer  any,  at  the  time 
when  the  rule  of  Court  required  or  permitted  it  to  be  offered.  The 
testimony  offered,  if  it  had  proved  the  fact  for  which  it  was  offered, 
might  have  rendered  wholly  unnecessary  a  discussion  of  the  very 
many  points  of  law,  upon  which  the  defendant  below,  seemed  to  the 
Court,  to  be  disposed  to  rest  his  case.  Why  this  testimony  was  not 
offered  at  an  earlier  stage  of  the  trial,  is  not  shown.  We  cannot, 
therefore,  assume,  that  at  the  time  when  he  ought  to  have  sub- 
mitted it,  according  to  the  rule  of  Court,  it  was  out  of  his  reach,  or 
was  afterwards  discovered. 

A  Court  constituted  as  this  is,  would  necessarily  feel  reluctant  to 
entertain  the  question,  what  rules  would  be  the  best  for,  and  there- 
fore ought  to  be  adopted  by,  the  Courts  of  any  one  of  our  judicial 
districts. 

How  long  the  parties  shall  be  at  liberty  to  introduce  fresh  testi- 
mony, or  at  what  stage  of  the  trial  this  privilege  shall  cease,  it  is 
proper  that  a  rule  of  Court  shouRl  determine;  and  yet,  it  is  not  to  he 
believed,  that  any  rule  for  that  purpose,  which  can  be  devised,  would 
be  equally  proper  for  every  district. 

There  may  be  reasons,  oftentimes,  why  either  party,  and  especially 
the  defendant,  should  be  permitted  to  settle  the  law  of  the  case  be- 
fore he  consumes  the  time  of  the  Court  in  examining  witnesses  whose 
testimony  may  afterwards  be  found  to  be  wholly  unnecessary.  But 
who  is  to  be  the  judge  of  this  in  any  particular  case  f  Certainly  not 
the  party  himself.  He  may  suggest  this  course,  with  his  reasons  for 
preferring  it,  and  if  the  Court  and  his  adversary  approve  of  it,  none 
^  would  •  say  that  the  observance  of  the  rule  might  not  be  dis- 
^^^   pensed  with.    But  ought  such  a  course  to  be  pursued,  if  the 
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Oonrt,  when  the  reasons  for  preferring  it  are  made  known,  thinks 
that  the  rule  ought  to  be  adhered  tof 

It  is  very  much  in  favor  of  the  rnle  under  consideratioUi,  that  it 
was^opted  as  a  rule  for  city  business,  at  least  fifteen  years  ago, 
and  yet  that  it  is  now  for  the  first  time,  it  is  believed,  a  subject  of 
-complaint  in  this  Court.  Judgment  affirmed. 


JsBEMiAH  Bennington  vs.  Bahuel  Dinsmobe,  Administrator 
of  Saaiubl  Dinsmobe. — December,  1844. 

Upon  the  single  bill  of  B.,  dated  20th  July,  1827,  promising  to  pay  the 
''heirs,  administrators  or  assigns,  of  the  estate  of  D.,  deceased,''  an 
action  was  commenced  by  the  administrators  of  D.,  on  the  8th  Febru- 
ary, 1889.  The  writ  was  regularly  renewed  from  term  to  term,  until 
November  Term,  1889,  when  it  was  suggested,  that  the  said  letters  of 
administration  had  been  revoked  and  granted  anew  to  S.,  who  sued  out 
another  writ,  in  his  own  name,  to  the  next  succeeding  term;  which 
being  returned  non  est^  and  regularly  renewed  for  several  terms,  he 
then  procured  an  attachment.  This  was  levied  and  returned.  The 
defendant,  now,  gave  special  bail  and  appeared,  and  the  last  adminis- 
trator declared  against  him  on  the  single  bill,  specially  stating  the  revo- 
cation of  the  first  letters.  Held :  That  it  was  uncertain,  upon  the  face 
of  these  instruments,  to  whom  they  were  to  be  delivered,  or  in  whose 
name  a  suit  must  be  brought:  that  no  action  could  be  brought  on  them; 
and,  that  limitations  were  a  bar  to  the  action. 

Where  there  are  more  writs  than  one,  it  must  appear,  that  they  are  regu- 
lar continuances  of  each  other,  to  except  the  Case  from  the  Act  of  Limi- 
tations. 

Writs  issned  in  the  name  of  S. ,  administrator  of  D. ,  cannot  be  regular  con- 
tinuances of  writs  issued  by  G.,  administrator  of  D.:  though  the  author- 
ity of  the  latter  had  been  revoked. 

Appeal  from  Harford  County  (3ourt.  This  was  an  action  of 
debt  brought  on  the  8th  February,  1839,  by  Jane  Dinsmore  and 
Thomas  H.  Giiiispie,  administrators  of  Samuel  Dinsmore,  late  of 
Harford  County,  deceased,  against  Jeremiah  Bennington,  in  a  plea 
that  he  render  unto  *  them  the  sum  of  $66.42,  which  he  un-  ^ 
justly  detains  from  them,  &c.  o49 

Another  writ,  like  the  first,  was  sued  out  same  term,  and  both 
were  returnable  to  the  3d  Monday  of  May,  1839.  These  writs  were 
returned  ^^  non  est^^  and  were  then  ordered  to  be  consolidated,  and 
another  writ  for  both  the  debts  mentioned  in  the  first  writs,  was  sued 
ont  on  the  17th  June,  1839,  returnable  the  3d  Monday  of  November 
of  that  year.    This  was  also  returned  "  non  est." 

The  record  then  recited  that,  whereas,  since  the  issuing  of  the 
^t  aforesaid,  the  letters  of  administration  of  the  said  Jane  Dins- 
more and  Thomas  H.  Giiiispie  have,  by  the  Orphans'  Court  of  Har- 
ford County,  been  revoked,  and  letters  of  administration  of  all  and 
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singalar,  the  goods  and  chattels,  rights  and  credits  which  were  of 
the  said  Samnel  Dinsmore,  late  of  Harford  County,  deceased,  by  the 
said  Orphans'  Court,  were  granted  and  committed  to  Samuel  Dins- 
more,  as  by  the  suggestion  of  the  said  Samuel  Dinsmore  has  .been 
stated.  Therefore,  you  are  hereby  commanded  to  take  the  said  Jer- 
emiah Bennington,  late  of  Harford  County,  yeoman,  if,  &c.,  and  him, 
&c.,  so  that  you  have  his  body  before,  &e.,  on  the  3d  Monday  of  May 
next,  to  answer  unto  Samuel  Dinsmore,  administrator  of,  &c.,  of  Sam- 
uel Dinsmore,  late  of  Harford  County,  deceased,  in  a  plea  that  be 
render  unto  him  the  sum  of,  &c.    Issued  the  16th  January,  1840. 

This  writ  was  renewed  on  the  28th  May,  1840,  again  on  the  2nd 
December,  1840;  again,  on  the  18th  October,  1841;  and  again,  on 
the  14th  May,  1842,  and  all  returned  non  est 

At  May  Term,  1842,  the  plaintiff  filed  a  short  note,  showing  his 
cause  of  action,  a  copy  of  which  was  made  out  and  delivered  to  the 
sheriff  of  Harford  County,  aforesaid,  thereon  endorsed,  to  wit,  ^'to 
be  left  at  the  house  where  the  said  Jeremiah  did  last  reside."  The 
sheriff  to  whom  the  said  short  note  was  in  form  aforesaid  delivered, 
returned  the  same:  ^'The  short  note,  of  which  this  is  a  true  copy, 
was  left  at  the  residence  of  Jeremiah  Bennington  on  the  27th  day  of 
September,  1842." 

^ -^  *  And  thereupon  the  said  plaintiff,  to  make  proof  of  his  ac- 
^^^  tion  aforesaid,  files  in  Court  here  the  copies  of  the  writings 
obligatory,  with  an  afiftdavit  thereunto  annexed,  and  which  are  as 
follows,  to  wit : 

Harford  County,  Md.  We,  or  either  of  us,  do  promise  to  pay  to 
the  heirs,  administrators  or  assigns,  of  the  estate  of  Samuel  Dins- 
more, deceased,  the  just  and  full  sum  of  (66.42,  lawful  money,  for 
value  received.  Witness  our  hands  and  seals,  this  twentieth  day  of 
July,  1827.  Jeremiah  Bennington,  [Seal. 

$66.42.  Maby  Bennington,  [Seal.' 

Test, — William  C.  Kirkwood,  John  A.  Kirkwood. 

True  copy — test,  Henry  Dorsey,  Cl'k. 

Harford  County,  Md.  We,  or  either  of  us,  do  promise  to  pay  to 
the  heirs,  administrators  or  assigns,  of  the  estate  of  Samnel  Dins- 
more, deceased,  the  just  and  fall  sum  of  (66.42,  lawful  money,  for 
value  received.  Witness  our  hands  and  seals,  this  twentieth  day  of 
July,  1827.  Jeremiah  Bennington,  [Seal. 

$66.42.  Mary  Bennington,         [Seal.; 

Test, — William  C.  Kirkwood,  John  A.  Kirkwood. 

True  copy— test,  Henry  Dorsey,  Cl'k. 

Samttel  Dinsmore^  Adm'r  of  Samuel  Dinsmore^  deceased  vs.  Jere- 
miah Bennington,  In  Harford  County  Court,  May  Term,  1842.  8th 
non  est 

City  of  Baltimore,  to  wit:  Be  it  remembered,  that  on  this  5tb 
day  of  October,  in  the  year  1842,  before  me,  the  subscriber,  a  justice 
of  the  peace  of  the  State  of  Maryland,  in  and  for  the  city  aforesaid. 
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perBooally  appeared  Samael  Dinsmore,  administrator  of  Samuel 
DiDsmore,  deceased,  and  plaintiff  in  the  above  action,  and  made 
oath  on  the  Holy  Evangely  of  Almighty  God,  that  Jeremiah  Ben- 
nington,  the  above  named  defendant,  is  justly  and  bona  fide  indebted 
to  him,  the  said  Samuel,  as  administrator  of  said  Samuel  Dinsmore, 
deceased,  in  the  sum  of  9132.84,  with  legal  interest  thereon  from  the 
20th  day  of  July,  1827,  over  and  above  all  discounts.  And  the  said 
Samael,  administrator  as  aforesaid,  at  the  same  time* pro-  ^ 
daced  the  office  copies  of  the  two  bills  obligatory  (the  origi-  ^^'■ 
nal  whereof  are  filed  in  the  said  County  Gourt  in  the  case  of  the 
jodgments  heretofore  rendered  in  said  Gourt  in  favor  of  the  adminis- 
trators of  said  Dinsmore,  deceased,  against  Mary  Bennington,  the 
co-obligor  in  said  bills  obligatory,)  on  and  by  which  the  said  Jere- 
miah is  so  indebted,  which  said  copies  of  the  bills  obligatory  are 
hereto  annexed.  In  testimony  whereof,  1  do  hereto  subscribe  my 
Dame  the  day  and  year  first  above  written.     '    John  W.  Peale. 

On  this  proof,  the  County  Gourt,  on  the  8th  October,  1842,  awarded 
an  attachment  against  the  ^aid  Jeremiah  Bennington,  which,  at  No- 
Tember  Term,  1842,  was  returned:  ''laid  as  per  schedule  in  de- 
fendant's possession,  and  defendant  summoned;"  which  schedule, 
mentioned  in  said  return  of  said  sheriff,  is  as  follows,  to  wit,  &c. 

The  defendant  then  appeared,  gave  special  bail,  and  the  Court  dis- 
solved the  attachment,  and  the  plaintiff  filed  his  declaration,  setting 
forth  the  said  single  bills,  according  to  their  tenor,  and  then  alleged, 
that  the  said  defendant  then  and  there  delivered  the  said  two  writ- 
ings obligatory  to  a  certain  Jane  Dinsmore  and  Thomas  H.  Gillispie, 
they  then  and  there  being  the  administrators  of  the  said  Samuel 
Dinsmore,  deceased,  by  the  Orphans'  Court  of  Harford  County,  be- 
fore that  time  duly  constituted  and  appointed.  The  said  plaintiff 
farther  avers,  that  after  the  making  of  the  said  two  writings  obliga- 
tory, to  wit,  on  the day  of in  the  year  eighteen  hundred 

and the  Orphans'  Court  aforesaid,  did  revoke  the  letters  of 

administration,  so  previously  granted  to  the  said  Jane  Dinsmore  and 
Thomas  H.  Gillispie,  on  the  estate  of  the  said  Samuel,  deceased. 
And  thereupon,  letters  of  administration  upon  the  estate  of  the  said 
Samael,  deceased,  were,  by  the  Orphans'  Court  aforesaid,  in  due 
form  of  law  committed  to  the  said  plaintiff,  who  thereupon  became 
entitled  to  demand  and  receive  from  the  said  defendant  the  said 
several  sums  of  money  mentioned  in  the  said  two  writings  obligatory. 
Nevertheless,  the  said  defendant,  although  often  requested,  hath  not 
yet  paid  the  said  two  sums  •  of  money,  or  either  of  them,  or  q -^j^ 
any  part  of  either  of  them,  either  to  the  said  former  adminis-  ^^"^ 
trators  of  the  said  Samuel,  deceased,  or  to  the  said  plaintiff,  ad- 
ministrator as  aforesaid,  nor  has  he  paid  the  same  or  any  part 
thereof,  to  any  or  either  of  the  heirs  or  assigns  of  the  said  Samuel, 
deceased,  but  to  pay  the  same  or  any  part  thereof,  to  either  of  the 
said  parties  above  mentioned,  the  said  defendant  has  hitherto  wholly 
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refused  and  still  refuses,  to  pay  the  same  to  the  said  plaintiff!,  as  ad- 
ministrator as  aforesaid.    Whereupon,  &c. 

The  parties  then  agreed  to  snbmit  the  cause  aforesaid  to  the  Court 
here,  upon  the  following  statement  of  facts,  to  wit : 

Stated  case.  It  is  admitted,  that  in  the  year  1826,  Samuel  Din^ 
more,  the  elder,  died,  and  that  Jane  Dinsmore  and  Thomas  H. 
Giliispie  were  appointed  his  administrators.  That  while  they  were 
administrators,  the  defendant,  on  the  20th  day  of  July,  1827,  executed 
and  delivered  to  the  said  Jane  and  Thomas  the  two  bills  obligatory^ 
mentioned  in  the  declaration.    That  on  the  8th  day  of  February, 

1839,  the  said  Jane  and  Thomas,  as  administrators  of  said  Dinsmore, 
sued  out  a  writ  against  said  defendant  on  said  bills  obligatory,  which 
was  not  served,  but  returned  '^  non  esU'"  and  was  renewed  to  the  suc- 
ceeding term,  and  again  returned  non  est  That  after  the  issuing  of 
said  writ,  to  wit,  on  the day  of the  letters  of  administra- 
tion of  the  said  Jane  and  Thomas  H.  were  revoked,  and  administra- 
tion of  the  estate  of  the  said  Samuel,  deceased,  granted  to  the  plaiu- 
tiff,  who  sued  out  a  writ  against  defendant  on  the  16th  of  January, 

1840,  to  the  term  immediately  succeeding  that  to  which  the  last  men- 
tioned writ  had  been  so  returned,  which  writ  wau  regularly  renewed. 
That  the  writs  referred  to  are  in  the  case,  and  make  part  of  this 
statement.  That  the  said  Samuel,  deceased,  had  no  children,  aud 
was  born  an  alien.    That  said  plaintiff  is  a  naturalized  alien. 

It  is  agreed  that  limitations  are  considered  as  if  pleaded.  And  if, 
upon  the  aforegoing  statement,  the  Court  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recover,  then  judgment  to  be  entered  for 
the  plaintiff^  but,  if  the  Court  should  be  of  opinion  that  plaintiff  is 
QRQ  ^^^  ei!i titled  to  recover,  then  judgment  *to  be  entered  for 
^^^  defendant.  Either  party  to  have  the  right  of  appeal,  and  all 
errors  in  the  pleadings  waived. 

The  County  Court  rendered  judgment  for  the  plaintiff,  for  his 
debts,  &c.,  and  the  defendant  prosecuted  this  appeal. 

The  cause  was  argued  before  Dobset,  Chambebs,  and  Ma- 

GBUDEB,  J  J. 

Reverdy  Johnson^  for  the  appellant.     Otho  Scottj  for  the  appellee. 

MAaBUDEB,  J.  delivered  the  opinion  of  this  Court.  This  cause 
was  submitted  to  Harford  County  Court,  upon  a  case  stated.  By 
this  it  appears,  that  Samuel  Dinsmore,  the  intestate,  died  in  1826, 
and  that  the  plaintiff  in  error,  with  another,  on  the  29th  July,  1827, 
executed  two  several  instruments  of  writing,  and  thereby  promised 
to  pa3^  ^^to  the  heirs,  administrators  or  assigns,"  of  the  estate  of 
Samuel  Dinsmore,  deceased,  the  sums  of  money  expressed  in  their.. 
Cpou  those  instruments,  suits  were  brought,  first,  in  the  name  of 
Jane  Dinsmore  and  Thomas  H.  Giliispie,  administrators  of  Samaei 
Dinsmore,  and  upon  a  revocation  of  tlieir  letters,  and  the  grant  of 
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others  to  the  present  appellee,  before  the  arrest  of  the  appellant,  the 
last  administrator  issued  a  writ  in  his  name,  as  administrator. 

It  is  contended,  that  no  judgment  could  have  been  rendered  in 
favor  of  the  plaintiff  below,  although  the  suits  had  been  continued, 
as  well  as  brought  in  the  names  of  the -first,  who  administered  upon 
the  estate,  because  of  the  uncertainty  by  whom  the  money  may  be 
demanded.  And  indeed,  it  is  difficult  to  determine,  who  can  be  said 
to  be  the  oblige-e  f  One  would  suppose  not  the  administrators,  to  the 
exclusion  of  the  heirs,  nor  the  latter,  rather  than  the  former. 

We  are  told,  in  Baoon^s  Abridgment^  {TiUe,  ^^  Ohligatians^^^)  that 
an  obligation  of  £200,  to  two,  solvendum,  the  £100  to  the  one,  and 
the  other,  to  the  other,  is  a  void  solvendum,  and  this  because,  although 
there  may  be  several  obligees,  yet  a  person  cannot  be  bound  to 
several  persons,  severally.  But  in  this  case,  *  it  appears  that  q^^ 
the  obligor  is  not  to  be  bound  to  both,  but  to  one  or  to  the  ^^^ 
other,  and  to  which  more  than  to  the  other,  the  instruments  them- 
selves, do  not  instruct  us.  How  is  it  to  be  ascertained,  to  which  of 
them  the  obligations  are  to  be  delivered  T  or  is  a  delivery  to  each 
necessary,  in  order  to  the  validity  of  the  instruments  T 

It  may  be,  as  was  suggested  in  the  argument,  that  those  instru- 
ments furnish  evidence  of  an  indebtedness  either  in  the  life-time  of 
the  intestate,  or  for  property,  a  part  of  his  estate  sold  since  his  death. 
If  so,  the  administrators  have  still  their  right  of  action,  but  that 
right  of  action  must  not  be  an  instrument  of  writing,  which  the 
debtor  is  at  liberty  to  discharge  by  paying  the  money  to  the  heirs, 
persons  who  have  no  right  to  receive  or  to  release  debts  due  to  the 
estate. 

It  must  be  admitted,  that  separate  suits  cannot  be  brought  upon 
each  of  these  instruments  of  writing;  the  one  in  the  name  of  the 
heirs,  and  the  other  in  the  name  of  the  administrators,  and  a  judg- 
ment be  obtained  by  each,  for  the  same  money.  Tet,  if  one  be 
authorized  to  bring  suit,  surely  an  action  of  debt  may  be  brought  by 
the  other,  and  the  pendency  of  the  action  by  one,  could  not  be 
pleaded  in  bar,  to  the  action  by  the  other.  There  is  no  '^  certainty 
co'a  certain  intent  in  general,"  in  this  case,  and  if  ^Hhe  creditors  of 
Henry  M.  Ohew  "  could  not  maintain  an  action  upon  the  order  of  the 
Court,  set  forth  in  the  case  of  Boteler  &  Belt  vs.  State^  use  of  CheWj 
<£&,  in  S  0.  dt  J.  360,  it  would  seem  to  follow,  that  the  objection 
arising  from  the  uncertainty  in  this  case,  to  whom  the  instruments 
of  writing  are  to  be  delivered,  and  in  whose  name  a  suit  must  be 
brought,  must  prove  equally  fatal  in  this  case. 

But  if  a  suit  could  be  instituted  in  the  name  of  the  administrators 
of  the  intestate,  still  the  plea  of  non  accrevit  infra^  dbc.^  of  which  it 
is  agreed,  that  the  defendant  shall  have  the  benefit,  would  defeat 
the  action.  ''Where  there  are  more  writs  than  one,  it  must  appear 
that  they  are  regular  continuances  of  each  other,  Norris^  Feake^  425, 
and  the  writs  issued  in  the  name  ot  Samuel  Dinsmore,  administrator 
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^  -      of  Samuel  Dinsmore,  *  are  not  regular  continuanoes  of  those 
^^^   sned  oat  in  the  name  of  the  original  administrators. 

Judgment  reversed^  with  costi. 


The  Philadelphia,  Wilmington  and  Baltimobe  Railboad 
Company  vs.  Zepheniah  Bayless. — ^December,  1844. 

By  the  Act  of  1881,  ch.  288,  the  Baltimore  and  Port  Deposit  R.  R.  Co.  was 
chartered,  to  construct  a  railroad  from  B.  to  P.  D.  By  the  Act  of  same 
year,  ch.  296,  the  Delaware  and  Maryland  R.  R.  Co.  was  also  chartered, 
to  construct  a  road  from  some  point  at  the  Delaware  and  Maryland  line 
CO  P.  D.  By  the  Act  of  1885,  ch.  298,  the  D.  and  M.  Co.  was  united  to 
the  Wilmington  and  Susquehanna  R  R.  Co.  a  company  chartered  by 
Delaware  under  that  name.  By  the  Act  of  1887,  ch.  80,  the  first  named 
company  was  united  with  the  W.  &  S.  R.  R  Co.  under  the  name  of  the 
Philadelphia,  Wilmington  and  Baltimore  R.  R  Co.  The  first  named 
company  was  located  in  Baltimore  and  Harford  Counties;  and  as  to  the 
second,  which  lies  in  Cecil  County,  Maryland,  ^'the  shares  of  the  capital 
N  stock  of  the  said  company  shall  be  deemed  and  considered  personal 
estate,  and  shall  be  exempt  from  the  imposition  of  any  tax  or  burthen 
by  the  State,  except  that  portion  of  the  permanent  and  fixed  works  of 
the  company,  within  the  State  of  Maryland,  and  that  any  tax  which 
shall  hereafter  be  levied  upon  said  section,  shall  not  exceed  the  rate  of 
any  general  tax,  which  may,  at  the  same  time,  be  imposed  upon  similar 
real  and  personal  estate,  within  this  State,  for  State  purposes.^'    Held: 

1st.  That  the  shares  of  stock  of  the  D.  &  M.  R.  R.  Co.  its  works,  improve- 
ments, profits,  and  machinery  of  transportation,  except,  &c.  were  ex- 
empted from  all  taxation  or  levies,  whether  for  county  or  State  pur- 
poses, (a) 

2nd.  The  permanent  and  fixed  works  of  the  company  remained  subjects  of 
taxation  or  assessment,  either  for  county  or  State  purposes,  or  for  both 
by  virtue  of  the  said  exception. 

8rd.  The  terms,  ''that  any  tax,  which  shall  hereafter  be  levied,  shall  not 
exceed,^' &c.  have  no  reference  to  taxes  or  assessments  on  levies  for 
county  purposes;  it  relates,  exclusively,  to  taxes  laid  for  State  pur- 

pOSOBa 

4th.  The  powers,  &o.  exemptions  conferred  by  the  Act  of  1885,  ch.  298,  as 
to  county  taxes,  relate  to  Cecil  County. 

5th.  A  tax  laid  by  the  commissioners  of  Harford  County,  for  county  pur- 
poses, on  the  rails,  bed  of  the  railroad,  and  other  property  of  the  com- 
pany, connected  with  its  road  in  Harford  County,  and  not  upon  the 
cars  of  said  company,  was  not  forbidden  by  the  charters  referred  to,  and 
is  within  the  general  law  relating  to  taxes. 

^_^  •  Appeal  from  Harford  County  Court.  This  was  an  actioD 
**^®  of  trespass  upon  the  case,  brought  on  the  25th  ^November,  1842, 
by  the  appellee  against  the  appellant,  who  declared,  that  whereas 


(a)  Approved  in  State  vs.  12.  12.  Co.  45  Md.  888;  County  Comers  vs.  BonJl', 
48  Md.  120;  12.  12.  Co.  vs.  Appecd  Tax  Court,  50  Md.  409. 
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the  defendants,  on  the  Ist  January,  1842,  to  wit,  at,  &c.,  were  in- 
debted to  the  said  plaintiff,  as  one  of  the  collectors  of  taxes  for  Har- 
ford Gonnty  dnly  appointed  by  the  board  of  commissioners  of  said 
ooanty,  in  the  sam  of  f  125,  for  taxes  dae  the  plaintiff,  as  collector  as 
aforesaid,  and  being  so  indebted,  they,  the  said,  &c. 

The  parties  agreed,  that  their  case  be  docketed  by  consent,  and 
snbmitted  on  a  statement  of  facts,  which  admitted,  that  the  claim 
in  this  case  is  for  taxes  levied  and  assessed  by  the  commissioners 
of  Harford  County,  for  the  year  1841,  for  the  common  and  ordinary 
oonuty  charges,  and  not  for  State  purposes.  That  the  same  was 
levied  and  assessed  on  the  rails,  bed  of  the  railroad,  and  other  prop- 
erty of  said  defendants,  connected  with  its  railroad,  and  absolutely 
necessary  for  the  use  and  enjoyment  of  its  railroad.  That  the  plain- 
tiff was  regularly  authorised,  to  collect  all  taxes,  legally  assessable, 
on  the  property  of  defendant. 

That  the  several  Acts  of  Assembly,  which  relate  to  the  incorpora- 
tion and  charter,  are  to  be  regarded  as  part  of  this  statement,  and 
to  save  the  trouble  of  transcribing  them,  either  party  may  read  them 
from  the  printed  statutes,  to  have  the  same  effect  as  if  they  were 
transcribed  into  this  statement. 

It  is  further  agreed,  that  if  the  Court  shall  be  of  opinion  on  the 
aforegoing  statement,  that  the  said  property  of  the  said  defendant,  is 
liable  to  be  assessed  for  ordinary  county  charges,  then  judgment  to  be 
rendered  for  plaintiff,  for  9118  and  costs.  But  if  the  Court  shall  be  of 
opinion,  that  the  said  property  of  said  defendant,  is  not  liable  to 
assessment  and  taxation  for  ordinary  county  charges,  but  the  same 
is  exempted  from  such  assessment  and  taxation  under  its  charter, 
then  judgment  to  be  for  defendant ;  either  party  to  have  the  right 
to  appeal. 

The  County  Court  rendered  judgment  for  the  plaintiff  below,  and 
the  defendant  prosecuted  this  appeal. 

*  In  the  Court  of  Appeals,  the  parties  further  admitted,  that  0^1%' 
the  property  assessed  in  this  case,  lies  in  Harford  County,  and  •'^  • 
does  not  include  the  cars  of  the  defendants;  that  the  principle  of 
valuation,  adopted  in  making  the  assessment  in  this  case,  was  to 
assess  the  buildings  and  the  rails,  as  of  the  value  they  bore,  irrespec- 
tive of  their  being  portions  of  the  railroad,  and  the  land  as  land,  and 
not  as  of  increased  value,  by  reason  of  being  used  as  a  railroad ;  that 
the  rate  of  county  taxation,  imposed  by  the  commissioners  of  Har- 
ford County,  in  the  property  of  said  Company,  varies  from  the  rate 
of  county  taxation,  imposed  by  the  commissioners  of  Baltimore  and 
Cecil  Countes. 

The  cause  was  argued  before  Dobsey,  Chambers,  and  Maqbu- 

DEB,  J  J. 
0.  Scott,  for  the  appellant.     TelloU^  for  the  appellee. 
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Dorset,  J.  delivered  the  opinion  of  this  Coart.  The  only  qnes- 
tion  designed  to  be  raised  in  the  case  before  ns,  is,  whether  that 
portion  of  the  permanent  and  fixed  works  of  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad  Company,  lying  within  the  limits 
of  Harford  County,  is  subject  to  the  payment  of  county  IcTies  or 
taxes,  a«  they  are  sometimes  called.  That  they  are  so,  in  commoD 
with  all  other  property  in  the  county,  is  conceded,  unless  exempted 
therefrom,  by  some  legislative  enactment  upon  the  subject ;  and  such 
enactment  it  is  insisted,  is  to  be  found  in  the  latter  part  of  the  19th 
section  of  the  Act  of  the  General  Assembly  of  Maryland,  passed  at 
December  Session,  1831,  chap.  296,  entitled,  ^'an  Act  to  incorporate 
the  Delaware  and  Maryland  Railroad  Company,"  which  declares, 
^^  that  the  said  road  or  roads,  with  all  their  works,  improvements 
and  profits,  and  all  the  machinery  of  transportation  used  on  said  road, 
are  hereby  vested  in  said  Company,  incorporated  by  this  Act,  and 
their  successors  forever;  and  the  shares  of  the  capital  stock  of  said 
Company,  shall  be  deemed  and  considered  personal  estate,  and  shall 
be  exempt  *  from  the  imposition  of  any  tax  or  burthen,  by  the 
^^^  State's  assenting  to  this  law,  except  upon  that  portion  of  the 
permanent  and  fixed  works  of  said  Company,  which  may  be  within 
the  State  of  Maryland ;  and  that  any  tax,  which  shall  hereafter  be 
Jevied  upon  said  section,  shall  not  exceed  the  rate  of  any  general  tax, 
which  may,  at  the  same  time,  be  imposed  upon  similar,  real  or  per- 
gonal property  of  this  State,  for  State  purposes."  According  to  the 
true  construction  of  this  provision  of  the  Act  of  Assembly,  we  think, 
that  by  the  first  part  of  it,  the  shares  of  the  capital  stock  of  the 
Gompany,  thereby  created,  its  works,  imj>rovements,  profits,  and 
•machinery  of  transportation,  except  its  permanent  and  fixed  works, 
which  lay  within  the  State  of  Maryland,  were  exempted  from  all 
taxation  or  levies,  whether  for  county  or  State  purposes.  And  that, 
as  far  as  regards  the  said  first  part  of  said  recited  provision,  such 
permanent  and  fixed  works  which  lay  within  the  State  of  Maryland, 
remained  subjects  of  taxation  or  assessment,  either  for  county  or 
State  purposes,  or  for  both,  in  the  same  manner  as  if  no  such  exemp- 
tion had  been  inserted  in  the  Act  of  Assembly.  That  as  to  the 
succeeding  part  of  the  said  provision,  it  has  no  reference  to  taxes 
or  assessments  on  levies,  for  county  purposes ;  and,  therefore,  in  no 
wise,  impairs  the  rights  asserted  by  the  appellee  in  the  present 
action.  That  it  relates  exclusively  to  taxes  laid  for  State  purposes; 
and  is  to  be  construed  in  the  same  manner,  as  if  the  words  '*  for 
State  purposes,"  which  now  stand  at  the  end  of  the  section,  had  been 
inserted  after  the  words  ^'  any  tax,"  when  it  would  read,  and  that  any 
tax,  for  State  purposes,  which  shall  hereafter  be  levied  upon  said 
section,  shall  not  exceed  the  rate  of  any  general  tax,  which  may,  at 
the  same  time,  be  imposed  upon  similar,  real  or  personal  property  of 
this  State. 
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Bat,  suppose  we  are  wrong  id  the  constmctiop  we  have  given  ta 
the  portion  of  the  Act  of  Assembly  referred  to,  what  has  that  to  do 
with  the  question  now  before  us.  That  Act  of  Assembly,  related  to 
the  Delaware  and  Maryland  Bailroad  Company ;  the  southern  term- 
inus of  which  road,  was  at  the  river  Susquehanna.  The  powers  and 
exemptions  given  •  by  its  charter  to  that  Company,  as  regards  q -^ 
matters  of  the  character  of  those  now  in  controversy,  apply  to  ^^^ 
Cecil,  not  Harford  County.  To  determine  the  question  now  before 
as,  we  must  look  to  the  Act  of  1831,  ch.  288,  entitled  ^'an  Act  to 
incorporate  the  Baltimore  and  Port  Deposit  Bailroad  Company ;" 
not  to  the  Act  of  Assembly,  for  the  incorporation  of  the  Delaware 
and  Maryland  Bailroad  Company.  Under  the  first  of  these  laws, 
yon  will  look  in  vain  for  any  such  exemption,  as  that  now  claimed 
by  the  Philadelphia,  Wilmington  and  Baltimore  Bailroad  Compan}'. 

The  Acts  of  Assembly  of  1835,  ch.  93,  and  1837,  ch.  30,  by  which 
the  Wilmington  and  Susquehanna  Bailroad  Company,  and  the  Del- 
aware and .  Maryland  Bailroad  Company,  and  the  Baltimore  and 
Port  Deposit  Bailroad  Company,  were  united  into  one  Company,  by 
the  name  of  the  Philadelphia,  Wilmington  and  Baltimore  Bailroad 
Company,  confer  no  such  exemption.  Judgment  affirmed. 


James  M.  Hopkins  and  others  vs.  Elizabeth  Feet.— Decem- 
ber, 1844. 

By  the  Act  of  1818.  ch.  198,  sec.  10,  it  is  enacted:  ''that  widows  shall  be 
entitled  to  dower  in  lands  held  by  equitable  title  in  the  husband,  unless 
the  same  be  devised  by  a  will,  made  before  the  passage  of  this  Act:  but 
such  right  of  dower  shall  not  operate  to  the  prejudice  of  any  claim  for 
the  purchase  money  of  such  lands,  or  other  lien  on  the  same;  and  ten- 
ants by  the  curtesy,  shall  be  entitled  for  life  to  lands  held  by  equitable 
title,  but  not  to  the  prejudice  of  any  claim  for  the  purchase  money  of 
such  lands,  or  other  lien  on  the  same.'' — Held: 

Tiat  the  owner  of  the  equity  of  redemption  in  fee,  having  mortgaged  the 
same,  prior  to  the  passage  of  this  Act,  and  the  same  having  been  sold 
under  a  decree  obtained  upon  such  mortgage,  his  widow  was  not  en- 
titled to  dower,  as  against  the  purchaser  at  such  sale,  (a) 

If  the  equity  of  redemption  had  not  been  mortgaged  prior  to  the  Act  of 
1818,  her  right  to  dower  thereout,  could  not  be  questioned. 

There  is  nothing  in  the  Act  of  1818,  which  authorizes  the  opinion,  that  an 
equitable  estate  which  had  belonged  to  the  husband,  but  had  been  mort- 
gaged before  the  passage  of  that  law,  and  sold  in  his  life-time,  is  an 
estate  of  which  hi^  widow  could  be  endowed. 

(a)  Cited  in  Lifnn  vs.  Oephart.  27  Md.  566;  Bank  of  Commerce  vs.  Oivens, 
31  Md.  824;  Purdy  vs.  Purdy,  8  Md.  Ch.  547;  Steuart  vs.  Beard,  4  lb.  822. 
See  also  Rev.  Code,  Art.  45,  sec.  1;  Miller  vs.  Stump,  8  Gill,  804;  Olenn  vs. 
Clark,  58  Md.  580;  Botvie  vs.  Berry,  1  Md.  Ch.  452. 
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Q^^  *  The  Act  refuses  dower  in  an  equitable  interest  in  lands,  if  the  Bame 
OOU  \yQ  devised  by  a  will  made  before  its  passage,  and  cannot  opeiate 

to  the  prejudice  but  of  those  creditors  and  heirs,  who  became  such  after 

its  enactment. 

Appeal  from  the  Court  of  Chancery.  On  the  29th  February, 
1840,  the  appellee  filed  her  bill,  alleging  that  she  was  the  widow  of 
John  Frey,  deceased.  That  the  said  John  Frey  was,  daring  his  life- 
time, and  during  his  marriage  with  the  said  E.  F.,  seized,  in  fee  sim- 
ple, of  divers  messuages,  land  and  tenements,  lying  in  Cecil  Gountf 
aforesaid,  viz :  a  tract  or  parcel  of  land  called  ''  Dixon's  Exchange," 
one  other  tract  called  '^flillis'  Delight,"  and  one  other  tract  called 
"Hillis'  Addition,"  which  several  tracts  or  parcels  of  land,  were  con- 
veyed to  the  said  John  Frey  and  a  certain  Matthew  Irvin,  by  a  certain 
Jeremiah  Brown,  by  deed  dated  on  or  about  the  8th  July,  1801.  That 
the  said  Matthew  Irvin,  afterwards,  to  wit,  on  the  3d  November, 
1803,  conveyed  all  his  undivided  moiety,  estate,  and  interest,  in  and 
to  the  said  several  tracts  of  land  to  the  said  John  Frey ;  that  all  said 
several  tracts  of  land  were  sold  during  the  life-time  of  the  said  John 
Frey,  and  during  their  marriage,  to  a  certain  James  Hopkins,  of  the 
State  of  Pennsylvania ;  that  the  said  James  Hopkins  departed  this 
life  in  the  State  of  Pennsylvania,  intestate,  leaving  the  following 
children  and  heirs-at-law,  namely,  &c.  That  the  said  several  tracts 
of  land  are  now  rented  to  and  in  the  possession  of  a  certain  Thos.  H. 
Perdue  &  Co.,  of  the  number,  names  or  residence  of  the  persons  com- 
posing said  company,  she  is  ignorant,  and  that  said  Thomas  H.  Per- 
due resides  upon  the  premises,  in  Cecil  County,  Maryland.  That  the 
said  J.  F.  was,  in  his  life-time,  and  during  his  marriage  with  her, 
seized,  in  fee  simple,  of  another  tract  of  land  called  '^  Brown's  Inher- 
itance." 

The  bill  then  proceeded  to  set  out  tha  title  to  this  tract,  and  other 
tracts,  in  relation  to  which  no  appeal  was  taken.  And  then  stated, 
that  her  husband,  the  said  John  Frey,  departed  this  life  on  the  26th 
December,  1832,  by  reason  whereof,  she  became  entitled  to  her  dower 
in  the  land  and  property  aforesaid ;  that  she  never  hath  made  any 
conveyance,  assignment  or  other  disposition  of  her  said  dower  iuter- 
est  in  •  or  to  said  property,  nor  hath  she  committed  or  con- 
^^*  sented  to  any  act,  by  which  she  could  either  legally  or  equita- 
bly be  divested  of  the  same.  This  complainant  further  states,  that 
she  hath  frequently  applied  to  the  said  James  M.  Hopkins  and  the 
other  defendants,  to  assign  to,  and  put  her  in  possession  of  her 
dower  interest  aforesaid,  which  they,  and  each  of  them  have  always 
refused  to  do,  &c.  Prayer  for  an  assignment  of  dower,  and  for  rents 
and  profits. 

The  answer  of  James  M.  Hopkins  and  William  Hopkins,  admitted, 
that  it  is  true  these  defendants  are  two  of  the  heirs-at-law  of  James 
Hopkins,  deceased,  and  that  the  said  James  Hopkins  died  possessed 
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of,  and  eDtitled  to  the  lands  and  forge  in  Cecil  County,  called  Dixon's 
Exchange,  Hillis'  Delight,  and  Hillis'  Addition ;  that  the  said  James 
Hopkins  died  intestate,  leaving  the  following  persons  his  heirs-atlaw, 
to  wit,  James  M.  Hopkins,  William  Hopkins,  &c.;  that  these  defend- 
ants have  understood  and  believe  that  the  said  John  Frey  and  Mat- 
thew Irvin,  named  in  said  bill  of  complaint,  did  purchase  from  one 
Jeremiah  Brown,  the  one  undivided  moiety  of  said  lands  herein  be- 
fore mentioned,  and  that*  the  said  John  Frey  and  Matthew  Irvin 
purchased  the  other  moiety  of  said  lauds  from  one  Thomas  Rogers ; 
that  these  defendants  do  not  know  when  or  at  what  time  the  said 
complainant  was  married  to  the  said  John  Frey,  and,  therefore,  do 
not  admit  that  the  said  John  Frey  was,  at  any  time  during  his  mar- 
riage with  the  said  complainant,  seized  in  fee,  of  said  lands.  These 
defendants  are  informed  and  believe,  and  so  state  for  answer  to  the 
said  bill  of  complaint,  that  the  said  John  Frey  never  was  seized,  in 
fee,  of  said  lands,  so  as  to  entitle  the  said  complainant  to  claim  dower 
in  the  same ;  that  the  said  J.  F.  and  M.  I.,  at  the  time  of  their  pur- 
chase of  said  property,  conveyed  the  same,  by  way  of  mortgage,  to 
Thomas  Rogers  and  Jeremiah  Brown,  on  5th  January,  1802,  to  secure 
the  purchase  money,  so  that  in  fact,  they,  the  said  F.  and  I.,  ac- 
quired but  an  equitable  estate  by  their  said  purchase;  that  the  said 
mortgage  was  not  released  or  paid,  so  as  to  give  a  fee  simple  legal 
title  to  the  said  J.  F.  and  M.  I.,  or  either  of  fhem,  up  to  the  year 
1816,  when  the  said  J.  F.  •  conveyed  all  his  interest  in  said  ^^^ 
lands  to  Jacob  Frey  and  othei-s,  to  secure  them  from  loss  on  ^^"^ 
certain  liabilities  they  had  incurred  as  the  endorsers  of  said  John 
Frey,  on  certain  promissory  notes,  and  under  that  conveyance,  the 
said  Jacob  Frey  and  others,  obtained  a  decree  of  this  honorable 
Court  on  the  3d  day  of  May,  1823,  for  the  sale  of  all  the  interest  of 
the  said  John  Frey  in  said  lands,  and  all  his  interest  therein  was 
accordingly  sold  by  one  Jeremiah  Gosden,  the  trustee  named  in  said 
decree,  as  will  be  seen  by  the  record  of  said  decree,  in  the  case  of 
Jacob  Frey  and  others,  against  John  Frey,  now  remaining  of  record 
in  this  honorable  Court ;  that  under  and  by  virtue  of  the  said  sale, 
under  said  decree,  the  said  James  Hopkins,  the  father  of  these  de- 
fendants, became  entitled  to  the  said  lands.  These  defendants 
further  shew,  that  at  the  time  the  said  lands  were  sold  under  the 
decree  aforesaid,  they  were  of  small  value,  &c. 

These  defendants,  as  they  have  before  stated,  aver,  that  they  do 
not  admit  that  the  said  John  Frey  ever  had  any  legal  title  to  said 
lands,  but  on  the  contrary,  state  that  he  had  a  mere  equity  of  re- 
demption, and  that  before  he  obtained  a  release  of  the  mortgage  to 
the  said  Brown  and  Rogers,  so  as  to  give  him  a  legal  title,  he  exe- 
cuted a  second  mortgage  to  Jacob  Frey  and  others,  and  the  said 
lands  were  sold  under  a  decreo  so  as  aforesaid  obtained  on  said  last 
mentioned  mortgage.     Wherefore  these  defendants,  for  answer,  aver 
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that  the  said  compIaiDarit  has  no  legal  right  to  claim  dower  in  said 
lands,  &c. 

After  the  coming  in  of  the  answers,  a  commission  was  issued,  and 
proof  of  the  various  exhibits,  proceedings  in  Chancery,  mentioned  in 
the  bill,  answer  and  opinion,  of  this  Court,  filed  in  the  cause;  and 
on  the  27th  January,  1843,  the  Chancellor,  [Bland,]  decreed  that 
the  said  E.  F.  was  entitled  to  dower,  and  ordered  a  commission  to 
assign  the  same,  being  of  opinion,  that  ittiaving  been  declared  that 
widows  shall  be  entitled  to  dower  in  land  held  by  equitable  title  in 
the  husband,  it  necessarily  follows,  as  hns  in  some  respects,  been  dis- 
tinctly specified  in  the  same  law,  that  such  title  can  only  be  affected 
^  ^  in  like  manner,  as  a  title  to  dower  in  a  legal  estate ;  and  that 
ooo  •  ^jjg  facts  in  this  case  shew,  that  the  widow  is  entitled  to 
dower  as  directed  to  be  assigned  to  her  by  the  said  decree. 

From  this  decree  James  M.  Hopkins  and  others,  appealed  to  this 
Court. 

The  cause  was  argued  before  Abgheb,  C.  J.,  Dorset,  Chambebs, 
and  Magbudeb,  JJ. 

Oth(T  Soott^  for  the  appellant;  0.  McLean,  for  the  appellee. 

Magbubeb,  J.,  delivered  the  opinion  of  this  Court.  The  defend- 
ant in  error  is  the  widow  of  John  Frey,  who  died  in  the  year  1832, 
and  she  filed  this  bill,  in  order  to  obtain  a  decree  directing  dower  to 
be  assigned  to  her,  in  several  tracts  of  land,  and  also  an  account  of 
the  rents  and  profits  of  the  same.  The  Chancellor  having  decreed 
that  she  is  entitled  to  dower,  and  to  rents  and  profits,  from  the  death 
of  her  husband,  an  appeal  has  been  prayed,  by  some  of  the  defend- 
ants, and  it  being  here  insisted  that  in  regard  to  the  lands  claimed 
by  them,  the  widow  has  no  title  to  dower.  This  is  a  question  to  be 
disposed  of,  before  the  claim  to  rents  and  profits  can  arise. 

About  the  material  facts  there  is  no  controversy,  and  for  the  pur- 
pose of  showing  upon  what  grounds  the  claim  to  dower  is  maintained 
and  resisted,  the  following  statement  is  deemed  to  be  sufficient. 

In  1802,  Frey,  the  husband,  obtained  title  to  the  land  now  in  con- 
troversy in  this  Court,  and  of  which  his  widow  seeks  to  be  endowed, 
and  executed  a  mortgage  to  secure  the  payment  of  the  purchase 
money.  In  the  succeeding  year,  (1803,)  he  married  the  defendant  in 
error.  In  1818,  arbitrators,  chosen  by  the  mortgagor  and  mortgagee, 
awarded  that  the  pa^^raent  of  the  sum  mentioned  in  the  award  should 
entitle  Frey  to  a  good  and  sufficient  release  of  the  mortgaged  prem- 
ises. Afterwards  the  mortgagees  filed  in  Chancery  their  bill,  in 
order  to  obtain  a  sale  of  the  mortgaged  premises,  and  Frey,  relying 
upon  the  award,  the  bill  was  dismissed  in  1823,  and  that  decree  was 
affirmed  by  the  Court  of  Appeals  in  1825. 

•  In  1816  (before  the  award,)  Frey  mortgaged  the  equity  of 
364  redemption  to  others,  who  afterwards  filed  a  bill,  and  obtained 
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a  decree  to  sell  the  mortgaged  premises,  which  were  sold  15th  Jaly , 
1823,  and  from  the  purchasers  at  that  sale  the  plaintiffs  in  error,  de- 
rive their  title.  Frey  was,  at  the  time  of  the  sale,  and  for  some  years 
afterwards  alive. 

If  the  eqaity  of  redemption  had  not  been  mortgaged  by  Frey,  the 
widow's  claim  to  dower  could  not  be  questioned.  The  award,  in 
1816,  had  ascertained,  that  at  that  time  a  small  balance  was  due, 
(when  the  debt  was  reduced  to  so  small  a  sum,  no  where  appears,) 
and  the  payment  by  him  of  that  sum,  was  necessary  to  entitle  him 
to  a  re-conveyance  of  the  mortgaged  premises.  But  before  the  date 
of  the  award,  Frey,  as  has  been  already  stated,  mortgaged  the  equity 
of  redemption,  and  the  widow  now  claims  dower  in  the  mortgaged 
premises  from  those  to  whom  the  equity  of  redemption  was  sold  in 
the  life-time  of  Frey.  Can  such  a  claim  be  maintained  in  Chan- 
cery! 

Dower,  (Justice  Story  remarks,)  is  a  mere  legal  right,  and  a  Court 
of  eqaity,  in  assuming  concurrent  jurisdiction  with  Courts  of  law, 
apon  the  subject  professedly,  acts  upon  the  legal  right,  (for  dower 
does  not  attach  upon  any  equitable  estate.)  In  some  of  our  sister 
States,  the  wife  is  allowed  dower  in  an  equity  of  redemption.  In 
England  the  law  is  different.  "A  widow,  (says  Cruise,  2  vol.  9  sec.  p. 
151,  Am.  ed.,)  is  not  allowed  dower  out  of  an  equity  of  redemption  of 
a  mortgage  .in  fee,  upon  the  principle,  that  an  equity  of  redemption 
is  analogous  to  a  trust  estate."  See  also  Dixon  vs.  Saville  and  others^ 
1  Broum's  Ck,  C,  326.  Our  State  adheres  to  the  English  law  upon 
the  subject  of  dower,  except  when,  and  so  far  as  it  may  be  changed 
by  onr  Legislature.  In  the  cases  of  Ford  and  others,  against  Fhilpot 
and  otJ{erSy  decided  in  1821,  (see  5  H.  &  J.  312,)  the  Court  in  pro- 
noancing  its  opinion,  said,  ^^no  right  of  dower  can  arise,  (and  for  this 
exception,  no  substantial  reason  can  be  given,  and  now  no  longer 
exists,)  on  the  mortgagors'  interest.''  The  words  "  and  no  longer 
exists,"  evidently  allude  to  the  Act  of  1818,  ch.  193,  sec.  10,  and  the 
next  enquiry  is,  does  this  law  authorize  the  claim  of  dower  in  a  case 
like  this? 

*  It  is  a  sufficient  answer  to  this  claim,  when  it  is  attempted  q^. 
to  establish  it  by  this  Act  of  Assembly,  to  say  the  law  was  •*®^ 
passed  after  the  execution  of  the  mortgage.  There  is  nothing  in 
the  words  of  the  law,  nor  in  any  supposed  design  of  those  who  enacted 
it,  which  would  justify  us  in  concluding,  that  an  equitable  estate 
which  had  belonged  to  the  husband,  but  had  been  mortgaged  before 
the  passage  of  the  law,  and  sold  in  his  life-time,  is  an  estate  of  which 
the  husband's  widow  could  be  endowed.  Surely  this  would  not  be 
a  Boand  construction  of  a  law,  which  expressly  refuses  dower  in  an 
eqaitable  interest,  "  if  the  same  be  devised  by  a  will,  made  before 
the  passage  of  this  Act,"  and  which,  too,  is  careful  to  provide,  that 
to  entitle  her  to  dower  in  any  equitable  interest,  it  must  be  '^  held  by 
eqaitable  title  in  the  husband." 

16  2  a. 
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^  The  words,  it  is  believed,  are  snfiiciently  explicit,  to  prevent  tte 
law  from  operating  to  the  prejudice  of  the  rights  of  any,  bat  credi- 
tors, heirs  and  the  devisees  in  a  will,  made  after  its  passage. 

Decree  to  be  reversed,  bill  dismissed,  (as  far  as  it  seeks  relief 
against  the  plaintiff  in  error,)  and  with  costs  in  this  Coart,  and  the 
Court  of  Chancery.  Decree  reversed^  and  bill  dismissed. 


The  Georgia  Insubange  and  Trust  Co.  vs.  F.  Dawson  and 

P.  T.  Dawson.— December,  1844. 

Upon  a  valued  XK>lic7  on  cargo,  tin,  shipped,  or  to  be  shipped,  "at  and  from 
New  York  to  Baltimore,^' the  assured  may  recover  a  partial  loss,  for 
damage  by  sea  water,  caused  by  the  perils  of  the  seas,  though  the  tin 
was  not  properly  dunnaged  and  stowed. 

Underwriters  are  liable  for  a  loss,  the  proximate  cause  of  which,  is  one  of 
the  risks  enumerated  in  their  policy,  though  the  remote  cause  may  be 
traced  to  the  negligence  of  the  master  and  mariners,  (a) 

The  liabilty  of  the  ship  owner  to  the  shipper  for  the  negligence  of  the  mas- 
ter and  crew,  cannot  avail  the  insurer  as  a  defence.  Upon  payment  of 
the  damage,  the  insurer  may  be  subrogated  to  all  the  rights  of  the  in- 
sured against  the  person  answerable  for  bad  stowage  and  dunnage. 

The  Act  of  1882,  ch.  280,  is  not  repealed  by  the  Act  of  1884,  ch.  89.  The 
latter  gives  to  the  creditors  of  foreign  corporations  an  additional  remedy. 

^  •Appeal  from  Baltimore  County  Court.     This  was  an 

•'^"  attachment  commenced  on  the  9th  October,  1840,  by  the  ap- 
pellees against  the  appellants,  upon  the  following  contract  of  in- 
surance, viz : 

<<  Policy  No.  31.  Insured  93,500.  Baltimore,  11th  November, 
1837.  In  consideration  of  the  sum  of  seventeen  dollars,  fifty  cents, 
the  Georgia  Insurance  and  Trust  Company  do  hereby  insure  William 
Dawson  and  Co,  and  whom  it  may  concern,  against  all  risks  to  the 
amount  of  thirty-five  hundred  dollars,  on  three  hundred  boxes  tio 
valued  thereat,  shipped,  or  to  be  shipped  on  board  the  schooner  Ed- 
ward Vincent,  at  and  from  New  York  to  Baltimore,  according  to 
order  of  this  date.  John  G.  Proud  &  Co.,  agents.  $3,500  at  one- 
half  per  cent.,  fl7.60.    Policy  60  18." 

It  was  accompanied  with  a  statement  of  particular  average,  show- 
ing damage  to  9994.27,  and  the  usual  affidavits  against  the  defend- 
ants, a  company  not  incorporated  by  the  State  of  Maryland. 

The  defendants  appeared  by  consent,  and  pleaded  non  assumpsit 
The  jury  found  a  verdict  for  the  plaintiffs.  The  defendant  moved  in 
arrest  of  judgment  generally. 


[a)  Affirmed  in  Ins.  Co.  vs.  Butler,  20  Md.  54.    Cited  in  Ins.  Co.  vs.  Abbott, 
12  Md.  878. 
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At  the  trial  of  this  caase,  the  plaintiffs,  to  maintain  the  issue  on 
their  part,  offered  in  evidence  to  the  jury,  that  being  the  owners  of 
thi€6  hundred  boxes  of  tin  at  New  York,  they  shipped  the  same  on 
board  the  schooner  Edward  Vincent  for  Baltimore,  and  proved  their 
bill  of  lading  for  the  same. 

That  the  defendants  being  an  insurance  company,  chartered  by 
the  State  of  Georgia,  and  not  chartered  by  the  laws  of  this  State, 
but  transacting  business,  and  holding  and  exercising  franchises  in 
this  State,  by  its  agents  John  G.  Proud  and  Francis  H.  Smith,  who 
are  and  were  citizens  of  the  State  of  Maryland,  resident  in  the  City 
of  Baltimore,  and  acting  as  such  agents  under  the  firm  of  John  G. 
Proad  and  Company,  insured  the  said  tin  upon  the  said  voyage,  by 
the  aforesaid  policy.  That  on  the  said  voyage,  the  said  schooner  en- 
coQDtered  gales  and  storms,  which  caused  her  to  leak  badly ;  and  on 
the  arrival  of  the  said  schooner  at  Baltimore,  the  said  tin  q^,^ 
•was  found  to  be  damaged  by  salt  water,  in  consequence  of  ""• 
the  said  storms  and  gales,  to  the  amount  claimed  by  the  plaintiffs. 

The  defendants,  to  maintain  the  issue  on  their  part,  offered  in  evi- 
dence to  the  jury,  that  the  said  tin  was  stowed  upon  sand  vballast, 
and  badly  and  insufficiently  dunnaged,  and  that  the  risk  upon  said 
tin  thus  stowed,  was  greater  than  if  the  stowage  and  dunnage  of  the 
same  had  been  nstial,  sufficient,  and  proper. 

The  plaintiffs,  in  order  further  to  maintain  the  issue  on  their  part, 
offered  in  evidence  to  the  jury,  that  the  stowage  upon  sand  ballast, 
was  usual  and  customary;  and  that  the  stowage  and  dunnage  of  the 
tin  in  this  case  was  good  and  sufficient.  Whereupon  the  defendants 
prayed  the  Court  to  instruct  the  jury : 

Ist.  If  the  jury  shall  believe  from  the  evidence,  that  the  damage 
done  to  the  tin  insured,  was  owing  to  the  neglect  of  the  master  in 
improperly  stowing  and  dunnaging  the  same,  then  they  must  find  for 
the  defendants ;  although  they  may  also  believe  that  the  injury  done 
to  the  tin  was  occasioned  by  contact  with  salt  water,  introduced  by 
leakage  of  the  vessel,  which  leakage  was  occasioned  by  storms  and 
gales. 

2Qd.  If  the  jnry  shall  believe  from  the  evidence,  that  the  stowage 
and  dunnage  of  the  tin  insured,  was  snch  as  to  expose  it  to  more 
than  ordinary  risk,  then  they  must  find  for  the  defendant,  unless  they 
Bfaall  also  believe  that  such  risk  was  in  the  contemplation  of  the 
parties  at  the  time  of  effecting  the  insurance. 

3rd.  If  the  jury  believe  from  the  evidence,  that  owing  to  the 
negligent  and  improper  manner  in  which  the  tin  in  controversy  in 
this  case  wiw  stowed  and  dunnaged,  the  schooner  Edward  Vincent 
was  not  seaworthy  for  the  safe  transportation  of  the  tin  against 
leakage,  and  the  ordinary  perils  of  the  sea,  upon  the  voyage  flt>m 
New  York  to  the  port  of  Baltimore,  then  the  plaintiffs  are  not  en- 
titled to  recover  in  this  case,  notwithstanding  the  jury  may  believe 
that  the  said  schooner  was  seaworthy  in  other  respects. 
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Q  Afi  *  Which  instruction,  a«  asked  in  the  first  and  third  prayera^ 
"*^  the  Court,  [Magbudeb  and  Pubvianob,  A.  J.,]  refused  to 
grant ;  and  as  asked  in  the  second  prayer,  the  Court  refused,  so  far 
as  it  was  in  conflict  with  the  instruction  asked  by  the  plaintiff's 
prayer. 

And  the  plaintiffs  prayed  the  Court  to  instruct  the  jury,  "If  the 
jury  believe,  that  at  the  inception  of  the  voyage  the  schooner  Edward 
Yincent  was  tight,  staunch,  and  strong,  and  properly  officered, 
manned,  and  equipped,  having  a  competent  master  and  crew;  and 
if  the  jury  further  find,  that  on  the  voyage  of  said  vessel  from  New 
York  to  Baltimore,  through  storms  and  perils  of  the  sea,  the  tio  in 
question  was  damaged  and  injured  to  the  extent  claimed  by  the 
plaintiffs  in  this  case,  that  plaintiffs  are  entitled  to  recover,  altlioagh 
the  jury  believe  that  the  dunnage  of  said  vessel  and  cargo  was  negli- 
gently fixed  and  arranged  by  the  master  and  mariners  of  said  vessel, 
and  that  such  negligent  fixing  and  arranging  of  the  cargo,  was  the 
remote  cause  of  its  loss." 

Which  instruction  the  Court  gave.  To  which  refusal  and  iDStmc- 
tiou  by  the  Court,  the  defendants  excepted. 

The  defendants  prosecuted  this  appeal. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Dobset,  Ghah* 
BEBS,  and  MAaBUDEB,  JJ. 
St.  Oeorge  W.  TeacklCj  for  the  appellants.     Olenn^  for  the  appellees. 

Maobudeb,  J.  delivered  the  opinion  of  this  Court.  The  de- 
fendants in  error,  being  about  to  ship  a  quantity  of  tin  from  New 
York  to  Baltimore,  the  plaintiff'  in  error  undertook,  for  the  preminm 
agreed  upon,  to  insure  the  same  to  the  amount  of  93,500,  shipped,  or 
to  be  shipped  on  board  the  schooner  Edward  Vincent,  at  and  from 
l^ew  York  to  Baltimore. 

On  the  voyage,  the  vessel  encountered  gales  and  storms,  which 
caused  her  to  leak  badly,  and  the  tin  insured  was  discovered,  on  its 
arrival  at  Baltimore,  to  be  damaged  by  salt  water,  in  consequence  of 
^  the  gales  and  storms,  which  the  •vessel  encountered,  and  for 
•*"^  the  amount  of  the  damages  done  to  the  property  insured  as 
aforesaid,  this  action  was  brought. 

These  facts  are  not  denied,  but  the  plaintiff  in  error  resists  the 
claim,  upon  the  ground  that  the  tin  insured  was  stowed  upon  sand 
ballast,  and  badly  and  insufficiently  dunnaged,  and  that  the  risk  was 
greater,  than  if  the  stowage  and  dunnage  of  the  same,  had  been 
usual,  sufficient,  and  proper.  These  facts  too,  the  points  which  were 
raised,  in  the  Court  below,  require  us  to  assume. 

A  verdict  having  been  obtained  by  the  defendants  in  errors  a 
motion  in  arrest  of  judgment  was  made,  and  this  because,  as  was 
contended,  the  remedy  which  is  given  against  foreign  corporations 
by  the  Act  of  1832,  ch.  280,  is  taken  away  b}^  a  subsequent  law, 
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passed  in  1834,  ch.  89.  This  motion  was  properly  overruled.  The 
latter  gives,  and  was  designed  to  give,  to  the  creditors  of  such  cor- 
porations, an  additional  remedy,  and  cannot  be  interpreted  to  deprive 
the  defendant  in  error,  of  the  remedy  which  the  previous  law  afforded 
to  him. 

The  questions  which  remain  to  be  decided,  are  presented  by  the 
bills  of  exceptions,  taken  in  the  progress  of  the  trial,  by  the  plain- 
tiffs in  error. 

On  the  part  of  the  defendant,  it  is  contended,  that  the  damage 
done  to  the  tin,  was  occasioned  by  the  perils  of  the  sea,  and  that  the 
gales  and  tempests,  which  the  vessel  encountered,  being  the  proxi- 
mate cause  of  the  loss,  they  are  entitled  to  recover,  even  although 
his  adversary  has  found  in  wrong  stowage  and  dunnage,  what  is 
called  a  remote  cause  of  such  damage. 

Mach  of  controversy  has  arisen  upon  the  question,  which  is  here 
presented,  and  by  many  it  has  been  insisted,  that  although  the  loss 
be  occasioned  by  any  of  the  perils  mentioned  in  the  policy,  yet  the 
iosarer  is  not  liable,  if  there  can  be  found  another  and  remote  cause 
of  the  loss,  and  it  can  be  ascribed  to  misconduct,  or  negligence  of 
the  captain  and  crew,  the  same  not  amounting  to  barratry.  Ghan- 
•cellor  Kent,  in  the  chapter  of  his  GotnmentarieSy  which  treats  of  the 
law  of  insurance,  (in  the  edition  of  1828,)  refers  to  decisions,  Qiyn 
*for  and  against  the  insurer,  and  adds:  "It  may  be  expedient  •'•^ 
to  suspend  our  own  judgment,  under  such  a  sad  uncertainty  of  the 
law,  and  leave  the  question  for  further  judicial  investigation,  since 
an  eminent  Judge  of  the  Supreme  Oourt  of  the  United  States,  (Jus- 
tice Story,)  has  thought  proper  to  take  this  cdurse."  A  number  of 
decisions,  both  in  England  and  this  country  have,  since  then,  taken 
place  on  this  once  very  vexed  question,  and  in  1837,  (see  11  Peters^ 
220,)  Justice  Story  said,  that  in  the  case,  10  Peters^  507,  ^^  the  Court 
tboQght,  that  in  marine  policies,  whether  containing  the  risk  of  bar- 
ratry or  not,  a  loss  whose  proximate  cause  was  a  peril  insured 
against,  is  within  the  protection  of  the  policy,  notwithstanding,  it 
might  have  been  occasioned  remotely  by  the  negligence  of  the  master 
and  mariners.  We  see  no  reason  to  change  that  opinion;  and,  on 
the  contrary,  upon  the  present  argument,  we  are  confirmed  in  it." 
In  these  two  cases,  (10  &  11  Peters^)  are  cited  most  of  the  English 
cases,  in  which  the  question  was  decided.  The  reported  decisions  of 
some  of  our  sister  States,  furnish  other  cases,  establishing  the  same 
doctrine,  and  this  Court  can  feel  no  disposition,  in  deciding  this  case, 
to  depart  from  the  rule  stare  deoisis.  It  is  to  be  understood  then  to 
be  the  settled  law  of  Maryland,  "  that  the  underwriters  are  liable  for 
a  loss,  the  proximate  cause  of  which,  is  one  of  the  enumerated  risks, 
thongh  the  remote  cause  may  be  traced  to  the  negligence  of  the 
master  and  mariners." 

It  is  however  contended  by  the  plaintiff  in  error,  that  the  cases  re- 
ferred to  do  not  settle  the  law  of  this  case;  that  these  cases  only 
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establish,  that  a  policy,  which  being  once  attached,  is  not  discharged 
b3'  reason  of  the  remote  caase  of  the  loss  or  damage  sustained  by  the 
assured,  bat  in  the  case  now  ander  consideration,  the  question  is, 
whether  the  policy  ever  attached  f  The  reason  of  this  distinction, 
however,  between  this  and  the  other  cases  is  not  perceived.  The 
policy  is  on  a  cargo,  shipped,  or  to  be  shipped  on  board  of  a  vessel,  at 
and  from  New  York  to  Baltimore.  If  the  policy  had  said  not  <^at 
and  from,^  but  ^^from  N.  York  to  Baltimore,"  the  risk  would  have 
^^^  commenced  only  when  the  vessel  broke  ground;  but  as  the 
•^  •  *  •  language  here  used,  is  *'  at  and  from  New  York  to  Balti- 
more," it  is  understood,  to  'include  all  the  time  the  ship  is  in  port, 
after  the  policy  is  subscribed,  and  the  goods  are  on  board,"  &c. 

The  owners,  &c.,  of  the  vessel,  it  is  said,  are  the  agents  of  the  as- 
sured, and  are  answerable  to  the  shippers  for  any  damage  which  is 
the  consequence  of  bad  stowage.  This  may  be  so,  but  still  we  are 
told,  2  Bam.  dk  Aid.  82,  that  ^^  a  loss  whose  proximate  cause  is  one 
of  the  enumerated  risks  in  the  policy,  is  chargeable  to  the  under- 
writ-ers  ]  although  the  remote  cause  may  be  traced  to  the  negligence 
of  the  master  and  mariners."  The  act  of  insuring  is  the  volan- 
tary  act  of  the  insurer;  he  can  prescribe  the  terms  on  which 
he  will  underwrite;  may  undertake  as  few  or  as  many  risks 
as  he  pleases,  and  in  the  policy  of  insurance  may,  if  he  thinks 
proper,  insert  such  clauses  as  will  secure  him  against  all  lia- 
bility if  the  stowage  and  dunnage  be  not  as  they  ought  to  be.  If 
there  be  no  such  express  warranty  on  the  part  of  the  owner  of  the 
cargo,  still  the  underwriter  may  rely  on  the  implied  warranty,  and  is 
discharged  if  the  warranty,  express  or  implied,  will  exonerate  him. 
Now  it  is  not  pretended,  that  in  this  case  the  underwriter  can  claim 
to  be  discharged  hy  any  express  warranty.  Does  the  implied  war- 
ranty furnish  him  with  a  defence f  By  effecting  a  policy,  whether  it 
be  on  the  ship,  freight  or  cargo,  or  the  commissions  or  profits  to  ac- 
crue upon  the  cargo,  the  assured  is  always  understood  to  warrant 
that  the  ship  is  seaworthy,  or  the  materials  of  which  the  ship 
is  made,  its  construction,  the  qualifications  ^of  the  captain,  the  nam- 
ber  and  description  of  the  crew,  the  tackles,  sails  and  rigging,  stores, 
equipment  and  outfit  generally,  are  such  as  to  render  the  ship,  in 
every  respect,  fit  for  the  vo3'age  insured.  Phillips  an  Insurance,  113^ 
(Am.  Ed.,  1823.)  The  policy  implies  the  seaworthiness  of  the  ship. 
To  render  a  ship  seaworthy,  it  must  be  staunch,  and  of  sound  mate- 
rials, or  rather,  it  must  be  sufficiently  staunch  and  sound  for  the  em- 
ployment or  situation  intended  by  the  insurance.  Phillips,  113.  The 
author  then  proceeds  to  explain  that  this  relates  to  the  beginning  of 
the  risk,  that  the  breach  of  the  warranty  discharges  the  underwriter 

^  from  all  subsequent  •  liability ;  that  the  vessel  must  be  of 
o7^  proper  construction,  must  have  sufficient  stores  and  supplies, 
must  have  a  skilful  master  and  competent  crew,  and  a  competent 
pilot,  where  it  is  customary  to  take  one,  but  no  where  tells  us  that 
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this  warraDty  ex  vi  termini  implies  anytbiDg  with  regard  to  the  stow- 
age or  dunnage  of  the  vessel,  which  it  certainly  would  be  unreasona- 
ble to  expect,  that  the  owners  of  the  articles  insured  would  attend  to. 

Bat  it  is  said  tbat  the  liability  of  the  insurer  does  not  commence 
until  the  articles  insured  are  placed  as  they  ought  to  be.  In  3rd 
Kenij  310,  {3rd  Ed,j)  the  doctrine  is  not  so  laid  down. 

There  would  seem  to  be  no  good  reason  for  this,  as  it  is  generally 
understood  that  afterwards,  and  even  after  the  vessel  has  left  the 
port  for  some  time,  it  is  the  right,  and  generally  the  duty  of  the  mas- 
ter, to  arrange  the  cargo  differently,  to  trim  the  ship;  and  it  is  not 
ooDtended,  that  because  of  a  niistake  then  committed,  the  under- 
writer must  be  discharged. 

The  owners  of  the  ship,  it  is  said,  are  answerable  to  the  shipper 
for  any  damage  in  consequence  of  bad  stowage.  It  does  not  thence 
follow  that  the  underwriter  is  discharged.  If  damages  are  to  be  re- 
covered because  of  the  manner  in  which  goods  on  board  of  a  vessel 
are  stowed  away,  it  would  seem  to  be  but  right,  that  in  the  action, 
which  is  to  decide  whether  the  damage  was  the  result  of  bad  stow- 
age, the  owner  should  be  the  part};  defendant,  and  that  such  a  ques- 
tion should  not  arise  in  an  action  upon  the  policy  of  insurance ;  and 
who  is  so  fit  a  person  to  be  the  plaintiff  in  the  action  to  recover  dam- 
ages for  any  such  negligence  or  unskilfulness  as  the  insurer  himself, 
who  by  relying  on  such  a  defence,  proves  that  be  is  in  possession  of 
the  proof,  and  if  there  had  been  no  subsequent  loss  or  damage  of  the 
articles  insured,  might  have  retained  the  premium,  and  concealed  the 
damage  occasioned  by  the  bad  stowage,  which  perhaps  lessened  the 
valae  of  the  article  when  soldf  If  the  insurer  be,  as  he  alleges,  in 
possession  of  proof,  to  fix  the  loss  of  the  cargo  upon  the  owner  or 
eaptain,  he  becomes  entitled,  upon  payment  of  the  amount  of  qi^q 
•the loss  or  damage,  to  stand  in  the  place  of  the  owner,  and  ^*^ 
to  be  subrogated  to  all  his  rights  against  the  person  answerable  for 
bad  stowage  or  dunnage. 

The  conclusive  answer,  however,  to  all  that  was  urged  on  this  sub- 
ject is  to  found  in  the  decisions  alluded  to,  in  Englaud  and  America, 
and  which  have  established,  that  in  case  of  loss,  the  consequence  of 
the  negligence  or  fault  of  the  assured,  their  agents  or  servants,  the 
onderwriters  will  be  liable,  provided  the  proximate  cause  of  the  loss 
or  damage  be  one  of  the  enumerated  risks  in  the  policy.  The  good 
effects  which  are  anticipated  by  an  adherence  in  such  cases  to  the 
maxim,  <'  causa  proximaj  non  remota  apectatur,^^  would  be  entirely  lost, 
ir  in  an  action  upon  the  policy,  the  defendant  might  insist  upon  one 
yet  more  remote  than  the  remote  cause,  which  it  is  settled  can  fur- 
nish the  insurer  with  no  defence.  In  the  case  of  Waltron  vs.  Matt- 
^i^^Bamtoell  db  Aide,  174,  the  Judge  said,  *^no  decision  can  be 
cited  wherein  such  a  case  (the  loss  by  a  peril  of  the  sea,)  the  under- 
writers have  been  held  to  be  excused  in  consequence  of  the  loss  hav- 
ing been  remotely  occasioned  by  the  negligence  of  the  crew.    I  am 
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afraid  of  laying  down  any  euch  rale.  It  will  introduce  an  inftuite 
number  of  questions  as  to  the  quantum  of  care,  which,  if  used,  might 
have  prevented  the  loss."  Justice  Story,  in  delivering  the  opinion  of 
the  Court  in  Waters  vs.  Louisville  Insurance  Company^  observes,  *Mf 
negligence  of  the  master  or  crew  were,  under  such  circumstances,  a 
good  defence,  it  would  be  perfectly  competent  and  proper  to  exam- 
ine on  the  trial  any  single  transaction  of  the  whole  voyage,  and 
every  incident  of  the  navigation  of  the  whole  voyage,  whether  there 
was  due  diligence,  in  all  respects,  in  hoisting  or  taking  in  sail,  in 
steering  the  course,  in  trimming  the  ship,  in  selecting  the  route,  in 
stopping  in  port,  in  hastening  or  retarding  the  operations  of  the  voy- 
age ;  for  all  these  might  be  remotely  connected  with  the  loss.  If 
there  had  been  more  diligence,  or  less  negligence,  the  peril  might 
have  been  avoided,  or  escaped,  or  never  encountered  at  all.  Under 
such  circumstances  the  chance  of  a  recovery  upon  a  policy  for  any 
Qiy /•  ^^^  ^^om  the  peril  insured  •  against,  would  of  itself  be  a  risk 
•^•*  of  no  inconsiderable  hazard;"  and  surely  this  reasoning  ap- 
plies to  the  case  now  under  consideration,  and  to  the  defence  which 
is  relied  on.  Policies  of  insurance  would  seldom  be  contracts  of  iD- 
demnity,  if,  when  the  actual  peril  insured  against  has  occurred,  the 
payment  of  the  loss  depended  upon  every  act  in  regard  to  the  prop- 
erty insured,  which,  by  possibility,  might  have  increased  the  risk  of 
loss. 

The  Court  can  discover  no  error,  either  in  the  instruction  which 
was  given,  at  the  instance  of  the  counsel,  for  the  plaintiff  below,  or 
in  the  refusal  to  give  the  instructions,  which  were  asked  by  the  de- 
fendant below.  Judgment  affirmed. 


John  B.  Seidenstbiokeb  vs.  The  State  of  Maryland.— De- 
cember, 1844. 

By  the  Act  of  let  April,  1841,  ch.  23,  imposing  a  direct  tax  of  twenty  cents 
in  the  hundred  dollars,  it  was  designed,  that  such  tax  should  be  paid 
into  the  treasury,  and  the  collector's  commissions,  by  the  counties  or 
cities  respectively,  making  the  levy,  by  an  additional  levy,  and  not  bj 
the  treasury. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of  as- 
sumpsit, brought  to  September  Teru»,  1844.  of  said  Court,  by  the 
State  against  the  appellant,  as  collector  of  State  taxes  for  the  City 
of  Baltimore,  for  money  collected.  The  defendant  pleaded  nan  as- 
sumpsit. 

Judgment  was  rendered  for  the  plaintiff,  subject  to  the  admission, 
^Hhat  there  is  a  sum  of  money  in  the  hands  of  the  defendant,  col- 
lected by  him  on  account  of  taxes  due  under  the  Act  of  1841,  but  he 
claims  to  retain  the  same  on  the  ground  that  he  looks  to  the  State 
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for  his  commissioDs  as  collector,  and  has  a  right  to  retain  for  his 
commissions.  The  qaestion  is  sabmitted  to  the  Goart,  whether 
the  State  or  the  City  of  Baltimore  is  to  pay  the  defendant 
his  commissions.  It  is  agreed,  *that  mpro  forma  judgment  ^^f^ 
for  9100  may  be  entered  in  favor  of  the  plaintiff,  with  the  •'•^ 
right  to  the  defendant  of  appealing  to  the  Court  of  Appeals,  to  have 
said  qaestion  decided  there,  and  judgment  entered  there  in  accord- 
ance with  the  opinion  of  the  Court." 
The  defendant  accordingly  prosecuted  this  appeal. 

.  The  cause  was  argued  before  Aboheb,  C.  J.,  Dobsey,  Chambers, 
and  Maobudeb,  JJ. 

T.  P.  Scott  and  Marshall  for  the  appellant.  Steele,  D.  A.  6.,  for 
the  State. 

Chambebs,  J.  delivered  the  opinion  of  this  Court.  The  sole  ques- 
tion in  this  case^  is,  whether,  by  the  true  interpretation  of  the  Act 
of  1st  April,  1841,  ch.  23,  imposing  a  direct  tax,  the  twenty  cents  in 
the  handred  dollars,  thereby  directed  to  be  levied,  included  the  com- 
xnissiou  allowed  to  collectors,  or  whether  such  commissions  were  to 
be  paid  by  an  additional  levy. 

The  62nd  section  directs  the  counties  to  defray  all  expenses  not 
provided  for  by  the  law.  The  only  provision  which  could  be  con- 
templated, must  have  been  a  provision  for  the  payment  of  such 
expense.  If  an  expense  provided  for,  is  taken  to  be  an  expense 
which  the  Act  directs  to  be  incurred,  then  all  the  expenses  incident 
to  the  execution  of  this  law  are  provided  for.  Thus  the  27th  section 
directs  the  clerks  of  the  Levy  Courts  to  perforn&  certain  duties,  for 
sach  compensation  as  the  said  Courts  may  deem  proper.  The  47th 
section  directs  the  collectors  to  perform  certain  duties  for  a  compen- 
sation, (not  less  than  three,  nor  more  than  six  per  centum  on  the 
moneys  paid  by  him,)  to  be  fixed  by  the  said  Levy  Courts.  In 
neither  is  it  expressly  said,  out  of  what  fund  shall  the  compensation 
he  taken.  Is  the  expense  in  the  one  case  provided  for  by  the  Act, 
and  not  in  the  other  f  The  46th  section  makes  it  the  duty  of  the 
iiollectors  to  collect  certain  proportions  of  the  tax  on  or  before  cer- 
tain specified  days ;  and  the  47th  section  requires  them,  on  the  same 
days,  to  pay  over  to  the  collector  all  •  moneys  collected,  or  ^^^ 
which  ought  to  have  been  collected  on  those  days  respectively,  •^  •  ® 
evidently  intending,  that  the  payment  should  be  of  the  proportions 
of  the  assessment,  which  proportions  were,  in  the  contemplation  of 
the  Legislature  aliqtioi  parts  of  the  whole  assessment. 

Some  reliance  has  been  placed  on  the  language  of  the  47th  sec- 
tion, which  gives  the  commission  on  the  money  ^^paid  into  the 
treasury,"  and  not  on  the  amount  collected ;  but  it  will  appear,  by 
reference  to  the  45th  section,  that  so  far  as  relates  to  the  counties 
for  which  collectors  are,  by  the  Act  appointed,  the  per  centum  al- 
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lowed  for  commission,  appears  to  be  allowed  as  to  some,  od  the 
amount  paid  over,  and  as  to  others,  on  the  amoant  assessed,  in  cases 
where  ic  was  qaite  impossible  to  design  thereby,  any  difference  in 
the  fund  from  which  they  were  to  be  paid. 

We  think  it  clear,  from  all  the  sections  referred  to,  that  the  Act 
designed  the  clear  sum  of  twenty  cents  in  the  hundred  dollars  to  be 
paid  into  the  treasury.  Judgment  affirmed. 


Elizabeth  Tyson  vs.  Bobebt  Mickle  and  others.— December, 

1844. 

The  trustees  appointed  by  decree  to  eibII  real  property,  on  the  21  st  June,  1841, 
and  12th  October,  1842,  offered  it  at  public  sale  without  success.  A  mini- 
mum price  was  then  agreed  on  by  the  parties,  and  the  property  offered 
at  private  sale,  without  avail.  The  trustees  and  parties  concerned,  then 
agreed  to  sell,  at  private  sale,  for  a  fixed  sum,  if  that  could  be  obtained, 
and  after  unusual  efforts,  a  purchaser  was  procured  at  that  sum.  Under 
such  circumstances,  as  the  Chancellor  would  have  authorized  the  sale  in 
the  absence  of  all  proof  to  impeach  it,  he  properly  ratified  it,  though 
one  of  the  parties  to  the  cause  objected  to  it,  as  a  sacrifice  of  his  interest. 

When  a  trustee  exercises  a  power,  which,  if  previously  applied  for,  would 
have  been  granted,  as  it  were,  as  a  matter  of  course,  a  Court  of  equity,  in 
the  absence  of  proof  showing  the  inexpediency  and  injustice  of  so  doing, 
will  ratify  the  act  done  in  the  same  manner  as  if  the  requisite  authority 
had  been  applied  for.  and  granted,  (a) 

The  report  of  a  sale  made  by  trustees  of  the  Court,  and  their  answers  to  a 
petition  impeaching  their  sale,  must  be  credited,  until  overruled  by 
proof. 

Q^^   *  Where  a  will  devising  real  property  authorized  its  sale  upon  the 

•^  •  •  consent  of  the  testator ^s  widow,  her  consent,  to  a  decree  for  the 

sale,  is  a  sufficient  compliance  with  the  requisition  of  the  will. 

Improvement  in  price,  arising  from  a  general  enhancement  in  value  since 
the  sale,  is  no  ground  for  setting  aside  a  sale  made  under  a  decree. 

The  ratification  or  rejection  of  a  sale  must  depend  on  the  state  of  circum- 
stances existing  at  its  date,  not  on  subsequent  contingencies;  deprecia- 
tion of  property  is  at  the  risk  of  the  purchaser,  and  he  must  reap  the 
fruits  of  appreciation,  (b) 

Appeal  from  the  Court  of  Chancerj'.    On  the  2oth  March,  1841, 
the  appellant,  by  her  uext  friend,  Thomas  Tyson,  with  others,  filed 


(a)  Approved  in  Cunningham  vs.  Schley,  6  Gill,  280;  S.  C.  1  Md.  Ch.  51: 
Reeside  vs.  Peter.  85  Md.  228;  Brovtm  vs.  HcudehurBt,  64  Md.  81;  Kdso  vs. 
Jeaaop,  59  Md.  120.  Distinguished  in  Cohen  vs.  Wagner,  6  Oill,  252:  Latrobe 
vs.  Herbert,  8  Md.  Ch.  878.  See  also  Campbell  vs.  Digges,  4  H.  &  McH.  12. 
note;  Lee  vs.  Stone,  5  G.  &  J.  1:  Harris  vs.  Alcock,  10  G.  &  J.  151;  Hatton 
vs.  Weems,  12  G.  &  J.  58;  Gray  vs.  Lynch,  8  Gill,  404;  Druid  Co,  vs.  Oettinger. 
58  Md.  68;  Abdl  vs.  Brown.  55  Md.  226. 

(b)  Approved  in  Cunningham  vs.  Schley,  6  Gill,  228;  S.  C.  1  Md.  Ch.  49; 
Kelao  vs.  Jeeeop,  69  Md.  121. 
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tbeir  bill  in  Chancery  against  the  appellees,  praying  a  sale  of  certain 
real  estate.  After  answers  filed,  on  the  18th  May,  1841,  the  Chan- 
cellor decreed  a  sale  of  the  property  for  snch  part  of  the  pnrchase 
money  in  cash  and  on  credit,  as  the  trustees  appointed  by  the  decree 
should  decide  upon. 

On  the  18th  March,  1842,  the  trustees  reported,  that  owing  to  the 
extreme  depression  of  the  property,  they  had  not  yet  been  able  to 
sell,  nor  did  they  think  that  any  future  effort  to  make  sale  thereof, 
at  the  present  time,  would  be  prudent.  That  there  is  a  large  quan- 
tity of  iron  attached  to  the  building  upon  the  said  property,  and 
lying  about  the  premises,  and  used  in  the  construction  of  the  ma- 
chinery thereto,  which  is  daily  becoming  of  less  value,  and  which, 
it  is  represented  to  your  petitioners,  it  would  be  to  the  interest  of 
all  parties  to  dispose  of  at  once,  by  a  separate  sale  from  the  rest  of 
the  real  estate ;  wherefore,  your  petitionee  pray  that  they  may  be 
empowered  by  order  of  Court,  with  the  consent  of  the  parties  inte- 
rested, to  dispose  of  the  said  iron  and  machinery  at  once,  and  by  a 
sale  separate  from  the  rest  of  the  property.  This  petition  the  Chan- 
cellor dismissed. 

On  the  19th  December,  1843,  the  trustees,  Bobert  Mickle  and  G. 
L.  Dnlany,  reported  to  the  Chancellor,  that  after  giving  bond  with 
secnrity,  &c.,  they  did,  in  pursuance  of  notice,  attend  on  the  prem- 
ises, at  EUicotts  Mills,  on  the  21st  June,  1841,  at  twelve  o'clock,  and 
then  and  there  proceeded  to  offer  the  said  real  estate  for  sale,  when 
not  obtaining  a  bid,  the  •  property  was  withdrawn,  and  offered  ^^^ 
at  private  sale;  but  not  being  able,  in  this  way,  to  dispose  of  ^*^ 
it,  it  was  again  offered  at  public  auction,  upon  the  terms  and  at  the 
place  aforesaid,  on  the  12th  October,  1842,  after  a  longer  notice  than 
required  by  the  decree  had  been  given,  &c.,  when  the  highest  bid 
made  for  said  property  was  $12,150.  That  the  trustees,  in  conform- 
ity with  the  understanding  existing  between  them  and  the  other 
parties  interested,  including  Thomas  Tyson,  the  father  and  guardian 
of  the  infant,  Elizabeth  Tyson,  that  said  property  should  be  limited 
to  915,000,  refused  the  said  bid  and  again  offered  (advertised,)  it  at 
private  sale,  and  made  unusual  exertions  .to  obtain  a  purchaser  on 
favorable  terms,  without  success;  when  it  was  thought  advisable  by 
the  trustees  and  parties  interested,  to  sell  the  said  property  for 
(10,000,  if  so  much  could  be  obtained  for  it;  that  the  assent  of  the 
said  Thomas  Tyson,  father  of  the  said  infant,  Elizabeth,  is  contained 
in  a  letter  filed  with  the  report  marked  A,  and  dated  the  4th  April^ 
1843,  and  that  said  Tyson,  between  two  and  three  months  since, 
called  upon  one  of  the  trustees,  Bobert  Mickle,  and  expressed  his 
desire  that  the  property  should  be  sold  for  the  above  sum.  That 
the  trustees,  although  they  made  every  effort  to  dispose  of  the  said 
property,  could  not  obtain  an  offer  for  it  even  to  the  amount  of 
tlO,000,  until  they  were  oflered  that  sum  on  the  4th  of  December, 
1843,. by  W.  P.  Jenks,  which  they  accepted,  and  sold  the  said  prop- 
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6rty  to  said  Jenks  for  the  sum  of  $10,000  in  cash,  on  the  final  rati- 
fication of  the  sale,  as  will  appear  by  the  written  contract  of  sale 
herewith  filed.  That  said. sale  is  approved  of  and  desired  by  all 
parties  interested,  except  the  said  Tyson,  as  will  appear  by  their 
prayer,  contained  in  paper  6 ;  that  since  said  sale  has  come  to  the 
knowledge  of  said  Tyson,  and  notwithstanding  his  previoas  assent 
that  $10,000  should  be  taken  for  said  property,  he  objects  thereto, 
and  says  it  ought  to  have  brought  a  larger  sum,  and  has  requested 
the  trustees  to  report  his  objection  to  your  honor,  &c. 

Exhibit  A,  filed  with  report. 

'^Montgomery  County,  4th  month  8,  1843,  B.  Mickle  and  6.  L. 
Dnlauy,  trustees. 

^  •  "  R.  Mickle's  letter  of  the  3rd  inst.  reached  me  yesterday, 

**  •  **  informing  me  of  an  offer  you  have  had  of  $10,000  for  the  roll- 
ing mill  property ; — certainly  a  great  sacrifice,  but  all  things  con- 
sidered, am  willing  to  let  it  go  for  that  price,  if  you  cannot  possibly 
^et  more ;  of  course  you  will  have  one  cash  payment. 

Respectfully  your  friend,  Thomas  Tyson. 

In  case  the  purchaser  does  not  intend  it  for  an  iron  establish- 
ment, perhaps  you  can  reserve  the  old  iron  and  machinery. 

T.  T." 

Exhibit  B.^-"  I  hereby  offer  Graft^on  L.  Dnlany  and  Robert  Mickle, 
trustees  for  the  rolling  mill  property  at  Ellicotts  Mills,  consisting  of 
three  tracts  of  land,  say  about  94  acres  in  all,  with  the  buildings  and 
appurtenances  thereunto  belonging,  $10,000  in  cash,  on  the  ratification 
of  this  sale  by  the  Chancellor  of  Maryland,  and  on  delivery  of  a  good 
and  sufficient  deed  of  conveyance  of  the  same  to  me  in  fee. 

December  4th,  1843.  W.  P.  Jenks. 

Executed  in  duplicate." 

^^The  above  offer  we  hereby  accept,  subject  to  the  ratification  of 
the  Chancellor.  G.  L.  Dulany, 

R.  MiOBXB." 

^'The  undersigned  hereby  approve  of  the  above,  and  pray  his 
honor,  the  Chancellor,  to  confirm  the  sale  forthwith. 

R.  MiGEXE,  Trustee  of  Jona.  EUicott  and  Sons, 

J.  M.  Gobdon,  Pres.  of  the  Union  Bank  of  Md. 

E.  T.  Ellicott  &  Co., 

A.  and  J.  Ellicott  &  Co., 

Elias  Ellicott." 
This  report  was  accompanied  with  usual  affidavit  of  the  trustees, 
and  was  confirmed  nm,  the  19th  January,  1844. 

After  proof  of  publication  of  this  order,  the  appellant,  on  the  9th 
February,  1844,  filed  her  petition,  alleging  that  she  was  the  owner 
of  one-tbird  of  the  property  sold,  and  that  the  decree  does  not 
authorize  the  trustees  to  sell  said  property  at  private  sale,  yet  the 
said  trustees  have  undertaken  to  sell  the  same  at  private  sale.  It 
is  true,  that  the  said  Thomas  Tyson  did,  in  April  or  March,  1843 
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sign  a  consent  that  the  said  *  property  should  be  sold,  at  that   aq^ 
time,  at  private  sale,  bat  this  had  reierencie  to  a  particular  ^^^ 
and  special  purchaser  or  purchasers,  confined  to  that  alone,  and  to 
that  time,  uot  intended  to  extend  to  any  other  or  subsequent  offer, 
and  certainly  did  uot  extend  to  the  offer  of  William  P.  Jenks,  and 
the  sale  to  him  now  sought  to  be  ratified ;  in  accepting  the  said  first 
mentioned  offer,  it  was  expressly  understood  by  the  said  Thomas 
Tyson,  that  the  very  valuable  rolling  mill  machinery,  and  iron  belong- 
ing to  the  establishment,  worth  $1,000,  should  be  reserved ;  said  sale 
was  not  made,  and  there  was  an  end  to  the  consent  of  the  said 
Thomas,  if,  indeed,  he  had  any  right  to  consent.    Your  petitioner 
alleges,  in  confirmation  of  what  she  has  here  stated,  that  after- 
wards, to  wit,  in  the  month  of  June  or  July,  1843,  an  agreement 
was  entered  into  between  the  said  Thomas  and  others,  the  parties 
interested  in  said  property,  that  the  same  should  be  sold  at  private 
sale,  but  said  sale  was  expressly  limited  to  the  sum  of  912,400,  and 
DO  other  agreement  to  sell  ^t  private  sale  was  afterwards  made;  said 
agreement  is  now  in  possession  of  the  said  trustees,  or  one  of  them, 
and  your  petitioner  begs  leave  that  they  may  be  required  to  produce 
it,  and  in  case  they  do  not,  that  she  may  be  allowed  to  give  parol 
evidence  of  its  contents.    Your  petitioner  expressly  alleges,  that  her 
oousent,  or  that  of  her  guardian  and  next  friend,  or  of  any  others, 
having  a  right  to  act  for  her,  was  not  obtained  to  the  said  sale  for 
(10,000  to  the  said  Jenks.    Your  petitioner  further  alleges,  that  by 
the  will  of  her  grandfather  filed  in  this  cause,  to  wit,  the  will  of 
Oeorge  Ellioott,  no  sale  is  allowed  to  be  valid  without  the  consent  of 
Elizabeth  Ellicott,  the  widow  of  said  George;  and  your  petitioner 
avers,  that  although  the  said  petitioner  has  consented  that  a  decree 
should  be  passed  for  the  sale  of  said  property,  yet  she  has,  in  no  case, 
and  in  no  wise,  consented  to  any  particular  sale.    Your  petitioner 
farther  alleges,  that  the  sum  of  $10,000  for  the  said  rolling  mill 
property,  with  all  the  mill  machinery,  and  iron  belonging  thereto, 
is  far  below  its  value,  and  would  be  a  great  sacrifice  thereof,  and 
that  much  more  could  have  been,  and  can  now  be  obtained  for  the 
same.  •  Your  petitioner  believes  that  •$15,000  would  be  a   qq- 
small  price  for  such  valuable  property:  consisting  of  water   •^^^ 
power  sufficient  for  any  operation,  mill  dam,  rolling  mill,  a  large 
nnmber  of  valuable  tenements,  and  eighty  or  ninety  acres  of  land, 
in  and  near  the  thriving  village  of  EUicotts  Mills,  and  on  the  Patap- 
SCO  Biver.    Your  petitioner  offers  the  above,  as  reasons  why  the  said 
sale  should  not  be  ratified,  and  prays  that  the  same  may  be  set 
aside. 

On  the  9th  February,  1844,  the  Chancellor  [Bland,]  ordered,  that 
the  matter  of  the  foregoing  petition  stand  for  hearing  on  the  19th 
instant,  under  tke  order  of  19th  December  last,  allowing  cause  to  be 
shewn  against  the  ratification  of  the  said  proposed  sale.  On  the 
19th  day  of  February,  1844,  the  trustees  filed  their  answer  to  the 
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fiaid  petition,  and  alleged,  that  the  assent  of  the  said  Thomas  Tyson 
to  a  private  sale  of  said  property,  at  the  sum  of  $10,000,  was  given, 
to  enable  and  authorize  these  respondents  to  sell  the  same  to  any 
person  disposed  to  purchase  it  at  that  price,  and  was  not  confined  to 
time  or  persons;  nor  was  there  any  understanding  or  any  proposition 
to  reserve  the  rolling  mill  machinery,  or  iron  belonging  to  the  estab- 
lishment, out  of  said  sale;  and  these  respondents  further  state,  that 
the  said  Thomas  Tyson,  subsequenty  to  the  date  of  said  letter,  and 
always  afterwards,  when  he  conversed  with  these  respondents  about 
the  sale  of  said  property,  expressed  his  willingness  to  take  910,000 
for  the  same,  and  lamented  that  they  had  not  accepted  that  sum 
when  it  had  been  formerly  offered.  They  further  state,  that  some 
time  in.  June,  1840,  John  S.  Tyson,  the  brother  of  the  said  Thomas 
Tyson,  and  his  present  solicitor,  suggested  to  these  respondents,  as 
they  could  not  get  a  price  for  the  property  here,  that  an  advanta- 
geous sale  might  be  effected  in  some  of  the  eastern  cities,  and  offered 
to  make  the  effort  if  he  were  properly  compensated  therefor ;  and 
these  respondents  agreed  with  said  John  Tyson  to  allow  him  a  hand- 
some and  graduated  commission  for  selling  the  same,  which  was 
subsequently  approved  of  by  the  said  Thomas  Tyson,  representing 
the  complainant  and  the  other  parties  interested  therein;  which 
agreement  they  have  ready  to  be  produced  to  this  Court,  if  the  same 
be  that  to  which  the  complainant  *  refers,  the  portion  of  said 
99Z  agreement  which  is  cancelled  and  partly  obliterated,  was 
struck  out  by  these  respondents.  These  respondents  were  greatly 
surprised  to  find  any  opposition  made  to  said  sale  by  the  said  Thomas 
Tyson,  especially  for  the  reasons  assigned  in  said  petition.  They 
believed,  and  now  believe,  that  the  price  of  910,000  was  as  good  as 
could  have  been  obtained  for  that  property  when  it  was  sold.  It 
had  been  in  the  market  at  that  price  for  some  months,  and  it  was 
generally  known,  as  these  respondents  believe,  that  it  would  have 
been  sold  for  that  sum;  whether  or  not  more  could  be  obtained  for 
it,  since  it  was  agreed  to  be  sold,  these  respondents  cannot  say,  but 
they  believe  property,  generally,  has  advanced  since  then.  These 
respondents  are  only  anxious  to  discharge  their  official  duties  to  the 
satisfaction  of  this  Court,  and  await  its  further  order  and  direction 
in  the  premises. 
The  agreement  referred  to  in  the  within  answer,  was  as  follows: 
^'  I  propose  to  undertake  the  sale,  of  the  rolling  mill  property,  oat 
of  the  State  of  Maryland,  on  the  following  terms,  viz : 
If  they  should  be  sold  by  me  for  the  sum  of 

$20,000, 1  am  to  receive,  as  a  commission $2,000 

From   20,000  to  19,000  *<  " 1,800 

"       19,000  to  18,000  "  '*  1,000 

"       18,000  to  17,000  "  "  1,400 

«       17,000  to  16,000  "  "  1,300 

"       16,000  to  16,000  «  "  1,000 


•  J 
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From  15,000  to  14,000  I  am  to  receive  as  commission $800 

"      14,000  to  13,000  "  '*  "  600 

"      13,000  to  12,000  "  "  "  400 

If  I  shoald  be  the  means  of  procaring  a  parchaser  in  the  State  of 
Marjland,  I  shall  expect  half  commission  at  the  above  rates,  the 
trastees  to  have  the  privilege  of  selling,  at  any  time,  without  my 
agency;  should  the  trustees,  without  my  agency,  procure  a  pur- 
chaser out  of  the  State,  I  shall  expect  my  expenses  and  charges  to 
be  defrayed,  to  an  amount  not  exceeding  one  hundred  and  fifty  dol- 
lars. *  This  agreement  to  last  sixty  days  from  the  date  hereof. 
June  16th,  1843.  JohnS.  Tyson." 

* '^  Baltimore,  16th  June,  1843. — ^We  agree  to  the  within  ^^^ 
terms.  ^®3 

Andrew  EUicott,  for  E.  T.  Ellicott  &  Co.,  and  A.  &  J.  Ellicott  & 
Co. 
J.  M.  Gordon,  for  Union  Bank  of  Md. 
B.  MicUe,  trustee  of  Jona.  Ellicott  &  Sons. 
Thomas  Tyson,  guardian." 

On  this  petition,  answer,  and  exhibit,  on  the  19th  February,  1844. 
The  Chancellor  [Bland,]  finally  ratified  the  sale,  and  the  said  Eliza- 
beth Tyson  appealed  to  this  Court. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Dobsey,  Chambers, 
and  Ma&budeb,  J  J. 
Qfenn  and  «7.  Johnson^  for  the  appellants. 
Alexander  and  JhUany^  for  the  ap|)ellees. 

DossEY,  J.,  delivered  the  opinion  of  this  Court.  The  trustees 
report  shews,  that  '^on  the  21st  of  June,  1841,  the  property  was 
offered  at  sale,  pursuant  to  the  decree ;  but  being  unable  to  obtain 
any  bid  for  it,  it  was  withdrawn  and  offered  at  private  sale.  And 
not  being  able  to  dispose  of  it  in  this  way,  it  was  again  advertised 
and  offered  for  sale,  as  directed  by  the  decree,  on  the  12th  of  Octo- 
ber, 1842;  and  being  unable  then  to  sell  it  at  the  price  agreed  on,  as 
its  minimum  value,  by  the  trustees  and  all  the  parties  interested, 
the  trustees  again  advertised  it  at  private  sale,  and  made  unusual 
exertions  to  obtain  a  purchaser  on  favorable  terms,  without  success; 
when  it  was  thought  advisable  by  the  trustees  and  the  parties  inter- 
ested, to  sell  the  said  property  for  ten  thousand  dollars,  if  so  much 
coold  be  obtained  for  it.'^  "  That  the  said  trustees,  although  they 
made  every  effort  to  dispose  of  said  property,  could  not  obtain  an 
offer  for  it,  even  of  the  amount  of  ten  thousand  dollars,  until  they 
were  offered  that  sum,  on  the  4th  of  December,  1843,  by  William  P. 
Jenks." 

Had  the  trustees,  instead  of  accepting  the  offer  and  making  the 
Bale,  as  they  did,  reported  the  aforegoing  facts  to  the  Chancellor, 
md  asked  his  permission  to  sell  the  property  on  the  terms  proposed, 


L 


256  ROGERS  BT  AL.  vs.  SEVERSON.— 2  GILL. 

^^  -  at  private,  instead  of  public  sale,  as'  •  directed  by  the  decree, 
^^^  can  it  be  doobted  that  he  woald  have  granted  the  authority 
they  solicited?  We  think  not.  If  then  the  trustees  have  exercised 
a  power  which,  if  previously  applied  for,  would  have  been  granted, 
as  it  were,  as  a  matter  of  course,  a  Court  of  equity  will,  in  the  ab- 
sence of  proof  shewing  the  inexpediency  and  injustice  of  so  doiDg, 
ratify  the  act  done,  in  the  same  manner,  as  if  the  requisite  authority 
bad  been  antecedently  applied  for  and  granted. 

Were  there  sufficient  grounds  before  the  Chancellor  to  have  war- 
ranted bis  refusal  to  ratify  the  sale  in  question,  is  then,  the  ^enqniry 
l)efpre  us  f  Ko  testimony  has  been  taken  to  sustain  the  allegations, 
urged  for  that  purpose,  in  the  petition  seeking  to  vacate  the  sale; 
although  almost  all  of  them  that  are  material,  have  been  denied  on 
oath  in  the  answers  of  the  trustees ;  which  answers  and  the  reports 
of  the  sale  made  by  the  officers  of  the  Court,  (who  are  presumed  to 
have  no  interest  in  the  subject-matter,)  must  be  credited,  until  over- 
ruled by  proof. 

The  assent  of  the  grandmother  of  Elizabeth  Tyson  to  the  Chan- 
cellor's decree,  is  a  sufficient  compliance  with  the  requisition  of  the 
will  of  her  grandfather,  George  Ellicott.  The  absent  of  Thomas 
Tyson,  the  father  and  next  friend  of  Elizabeth  Tyson,  to  the  sale 
which  has  been  made  of  the  property,  by  the  trustees,  we  think  fully 
established  by  their  report  and  answers. 

The  allegation  that  at  the  time  of  the  sale  made,  a  much  larger 
sum  of  money  could  have  been  obtained  for  the  property,  being 
wholly  unsustained  by  proof  and  explicitly  denied  by  the  answers, 
can  be  of  no  avail  to  the  appellant.  Kor  can  it  redound  to  her  ben- 
efit that  the  property  from  a  general  enhancement  in  value,  since 
the  sale,  would  now  sell  for  more  money.  The  ratification  or  rejec- 
tion of  the  sale  must  depend  on  the  state  of  circumstances  existing 
at  its  date ;  not  on  subsequent  contingencies.  Suppose,  instead  of 
appreciating  the  property  had  greatly  depreciated  since  the  sale,  who 
would  have  borne  the  loss  ?  The  purchaser,  unquestionably.  Upon 
the  plainest  principles  of  justice,  then,  he  must  reap  the  fruits  of  its 
appreciation. 

•  The  order  of  the  Chancery  Court,  of  the  12th  of  February, 
oSo  xg44^  ratifying  and  confirming  the  sale,  made  and  reported  in 
this  case,  is  affirmed  with  costs.  Order  affirmed^  toith  cosU, 


Chables  Rogers  and  Samuel  Mabfield  vs.  Thomas  Seyer* 

SON. — December,  1844. 

In  an  action  to  recover  for  repairs  done  to  a  carriage  in  June,  1887,  the  plain- 
tiff offered  an  absolute  bill  of  sale  of  it,  from  H.  to  the  defendants, 
dated  July,  1886.  The  defendants,  for  the  purpose  of  showing  that  the 
bill  of  sale  to  them  was  designed  to  be  a  mortgage,  or  a  conditional  aale, 
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and  to  rebut  the  inference,  that  M.,  who  continued  to  be  the  driver  of 
the  carriage,  and  took  it  to  the  shop  of  the  plaintiff,  was  their  agent, 
proposed  to  offer  in  proof,  entries  in  their  blotter,  ledger,  and  account 
books,  in  relation  to  the  transactions  between  them  and  M. ;  Held  inad- 
missible to  modify  the  bill  of  sale,  and  insufficient  to  rebut  an  agency  in 
1887. 

Tarioas  circumstances  in  relation  to  the  possession  and  ownership  of  a  car- 
riage sent  to  a  mechanic  for  repairs  stated  and  considered,  making  a 
case  for  the  exclusive  consideration  of  the  jury,  whether  the  repairs 
were  made  by  the  authority  of  the  defendants. 

For  repairs  made  to  a  carriage  for  the  benefit  of  the  defendants,  and  with 
their  knowledge  and  approbation,  they  would  be  liable;  but  whether 
60  made,  is  a  question  for  the  jury. 

In  what  character  a  person  who  takes  a  carriage  to  a  mechanic  to  be  re- 
paired, is  in  possession,  whether  as  driver,  servant,  agent,  or  owner,  is  a 
fact  for  the  jury. 

Where  repairs  done  to  a  carriage,  enured  to  the  benefit  of  a  third  person, 
who  in  fact,  took  it  to  be  repaired,  he  is  responsible:  and  where  the 
state  of  the  proof  enables  the  jury  to  regard  the  case  in  that  aspect,  it 
is  error  to  instruct  them  imperatively,  that  upon  finding  the  fact  of 
property  in  the  defendants,  and  repairs  made  with  their  knowledge  and 
approbation,  that  the  plaintiff  is  entitled  to  recover. 

Appeax  from  ^baltimore  Ooanty  Court.  This  was  an  action  of 
assampsit,  commenced  on  the  Ist  February,  1838,  by  the  appellee 
against  the  appellants,  who  pleaded  Tion  assumpsit^  on  which  plea 
issae  was  joined. 

1st  Exception. — At  the  trial  of  the  cause,  the  plaintiff*  offered 
proof,  by  Lerew,  that  Mr.  Charles  Rogers  said,  he  would  not  pay  for 
any  work  done  for  him,  unless  he.  or  his  •  partner,  sent  a  writ-  qq-» 
ten  order,  or  came  himself;  the  witness  said  he  never  saw  any  ^^^ 
written  order  from  Mr.  B.,  or  Marfield,  he  generally  saw  Mr.  B.  there, 
mostly  every  day,  which  might  be  the  reason  he  saw  no  orders. 
Witness  said  he  was  a  partner  of  Mr.  Golvin  during  the  whole  time 
and  that  his  bills  against  B.  &  M.  were  about  9800,  or  $!iOO.  Wit- 
ness also  proved  that  T.  D.  Colviu  sold  to  B.  &  M.  a  darkish  colored 
carriage  with  C  springs,  and  dark  blue  lining ;  which  carriage  is 
now,  or  was  lately  in  Bishop's  yard,  the  carriage  originally  built  by 
Lee;  the  sale  might  have  been  three,  four  or  five  years  ago;  refer- 
ring to  a  memorandum  made  in  deponent's  presence,  from  the  book 
of  Golvin,  be,  witness,  proves  the  time  of  sale  in  April,  1836;  after 
the  sale  the  carriage  was  brought  by  John  Mitchell,  or  some  person 
who  drove  for  Mitchell,  to  Colvin's  shop  where  deponent  worked, 
seven  or  eight,  or  perhaps  a  dozen  times,  to  be  repaired,  and  depo- 
nent worked  on  it,  and  the  bills  for  the  repairs  were  paid  by  B.  and 
^^  deponent  knows  that  Mitchell  got  the  carriage  from  B.  and  M., 
bnt whether  he  bought  it  or  not  deponent  does  not  know;  Mitchell 
never  told  him  he  was  the  owner  of  the  carriage,  and  if  he  had  told 

bim,  witness  would  not  have  believed  him :  all  the  repairs,  at  all  times 

were  paid  by  B.  and  M.;  witness  would  not  have  trusted  Mitchell  for 
17  2  a. 
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the  repairs;  has  examined  the  accompanying  bill  and  the  charges 
for  the  work  are  reasonable  and  fair,  according  to  that  time.  And 
also  proved  by  a  witness,  named  Bishop,  that  he  was  a  carnage 
maker,  and  that  a  certain  John  Mitchell  brought  to  his  shop  a  car- 
riage to  be  repaired ;  that  Mitchell  agreed  to  pay  cash  for  the  repairs 
when  finished.  After  the  repairs  were  completed  witness  refused  to 
let  the  carriage  go  until  the  repairs  were  paid  for;  Mitchell  then  re- 
quested witness  to  call  upon  the  defendants  which  he  did.  They 
agreed  to  pay  him,  and  he  then  charged  the  repairs  to  the  defend- 
ants, and  suffered  Mitchell  to  take  away  the  carriage.  He  also 
proved  that  the  defendants,  afterwards,  paid  for  the  repairs;  that 
the  contract  for  the  repairs  was  made  with  Mitchell;  that  if  he  had 
considered  the  defendants  responsible  for  them,  in  the  •first 
^'^  •  instance,  he  would  not  have  objected  to  Mitchell's  carrying 
away  the  carriage.  Witness  does  not  know  what  arrangement  there 
was  between  Mitchell  and  the  defendants,  which  induced  the  latter 
to  assume  the  payment  of  the  said  repairs.  That  said  repairs  were 
not  entered  in  his  books  until  he  knew  who  was  to  pay  for  them. 
He  also  proved  that  in  1838,  a  dark  colored  carriage  with  blue  lining 
and  C  springs,  (the  carriage  might  have  been  called  black,)  was  sent 
to  the  shop  of  witness  by  Marfield,  one  of  the  defendants,  with 
orders  to  have  it  repaired ;  and  that  said  carriage  still  remains  at  the 
shop.  Witness  could  not  say  that  it  was  the  same  carriage  on  which 
he  bad  formerly  done  repairs.  The  plaintiff  further  to  support  the 
issue  on  his  side,  proved  by  Booth  that  the  carriage  now  at  the  shop 
of  the  said  witness.  Bishop,  is  the  same  carriage  upon  which  repairs 
were  done  by  the  plaintiff,  and  for  the  amount  of  which  this  suit  is 
instituted  to  recover.  Said  Booth  further  proved  that  Rogers,  one 
of  the  defendants,  was  frequently  at  the  shop  of  the  plaintiff  while 
the  said  carriage  was  undergoing  repaira,  and  that  he  saw  it  there. 
He,  witness,  however,  did  not  hear  Rogers  agree  to  pay  for  the  re- 
pairs, nor  does  he  know  to  whom  the  plaintiff  originally  charged  the 
same.  The  witness  further  proved  that  in  order  to  see  the  carriage, 
Rogers  had  to  go  up  stairs  out  of  his  way,  and  out  upon  the  open  plat- 
form where  the  carriage  was.  The  plaintiff  further  to  support  the 
issue  on  his  side,  offered  in  evidence  the  following  account:  ''Rogers 
and  Marfield  to  Thomas  Severson,  J)r.  4th  June,  1847."  The  items 
amounting  to  $199.07,  consisting  of  various  repairs  done  to  a  car- 
riage, and  $43.75  for  interest;  and  proved  that  the  work  done  on  the 
carriage  was  as  is  in  said  bill,  and  that  the  prices  therein  charged 
for  the  same  are  reasonable.  The  witness  further  stated  that  be 
does  not  know  that  the  defendants  ever  undertook  to  pay  for  the  re- 
pairs; that  he  had  heard  that  the  carriage' had  been  brought  there 
by  the  said  Mitchell.  The  plaintiff  further  proved  by  Col.  Moale,  that 
in  a  conversation,  which  had  taken  place  between  Col.  Moale  and  one 
of  the  defendants,  between  1835  and  December,  1837,  who  stated  be 
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•  thinks  that  they  had  a  carriage,  and  that  Mitchell  drove  for   ^qq 
them.  "^^^ 

The  above  evidence  being  taken,  the  defendants  prayed  the  Goart 
to  instruct  thejary: 

l8t.  That  if  they  believed  from  the  testimony  that  Rogers,  one  of 
the  defendants  in  this  case,  stated  to  Colvin  that  he  wonid  not  be 
responsible  for  any  work  done  upon  the  carriages  taken  to  him  by 
Mitchell,  for  repair,  unless  upon  his,  the  said  Rogers',  own  order, 
written  or  verbal ;  and  if  in  the  instances  where  the  defendants  had 
actually  paid  for  such  repairs,  they  had  been  made  by  the  said  Gol- 
vin,  at  the  request  of  the  defendants,  or  either  of  them ;  the  facts 
stated  in  the  said  deposition  of  Lerew,  are  wholly  incompetent  to 
prove  that  any  authority  was  given  by  the  defendants  to  the  said 
Mitchell,  to  make  a  contract  for  them  with  the  plaintiff,  for  the  re- 
pairs for  which  this  suit  is  brought :  and  that  the  said  deposition 
cannot  be  considered  by  the  jury  for  such  a  purpose. 

2d.  That  the  fact«  stated  in  the  evidence  of  Bishop,  are  also  wholly 
incompetent  to  prove,  that  said  Mitchell  was  authorized  by  the  de- 
fendant, as  their  agent,  to  cbntract  for  them  with  the  plaintiff,  for 
the  said  repairs. 

3d.  That  the  deposition  of  Lerew,  and  the  evidence  of  Bishop,  are 
altogether  incompetent  to  establish  a  cx)ntract  for  the  repairs  done 
apon  the  carriage  by  the  plaintiff  in  this  case,  between  him  and  the 
defendants;  and  t^at  unless  the  jury  believe  that  a  contract  did 
exist,  upon  the  part  of  the  plaintiff,  to  do  the  repairs  stated  in  the 
proof,  and  on  the  part  of  defendants  to  pay  him  for  them,  then  the 
plaintiff  is  not  entitled  to  recover. 

4th.  That  there  is  no  evidence  in  this  cause,  from  which  the  jury 
can  infer,  that  the  said  Mitchell  did,  in  fact,  contract  with  the  said 
Colvin,  in  the  character  of  agent  for  the  defendants. 

All  which  said  several  prayers,  the  Court,  [MaGtEUDEE  and  PuE- 
via:^ce,  a.  J.,]  refused,  because  the  Court  considered  the  whole  case, 
80  far  as  concerns  the  proposition  of  law,  submitted  to  them  on  both 
Rides,  as  covered  by  the  prayers  made  by  the  ])laintiffs,  and  granted 
by  the  Court. 

•  The  defendants  excepted  to  the  refusal  of  the  Court,  to  q^^ 
grant  their  prayers,  and  to  the  granting  of  the  plaintiff's  ^^^ 
prayers,  but  this  exception  wa«  abandoned  by  the  appellants  in  this 
Court. 

2nd  Exception. — The  defendants,  to  support  the  issue  on  their 
side,  offered  in  evidence  by  a  witness,  named  Blasdel,  that  said 
Mitchell  had  left  the  State  of  Maryland,  about  three  months  ago, 
before  the  present  term 'of  Baltimore  County  Court,  and  had  gone, 
he  did  not  know  where;  but  that  he  believed  that  he  had  enlisted, 
and  was  somewhere  in  Florida;  and  also,  the  docket  entries  of  the 
snbpcena  docket,  to  shew  that  a  subpoena  had  been  issued,  upon  the 
part  of  the  plaintiff,  against  the  said  Mitchell,  as  a  witness  in  this 


260  EOGEES  ET  AL.  vs.  SBVERSON.— 2  GILL. 

case,  to  the  present  term  of  Baltimore  Coanty  Goart,  and  that  the 
same  had  been  returned  ^^non  est;^^  the  said  docket  entries  showing, 
that  he  had  been  returned,  sammoned,  for  three  terms,  prior  to  the 
present,  on  behalf  of  the  plaintiff,  and  that  he  had  never  been  sum- 
moned by  the  defendant.  The  defendants  further  offered  to  prove, 
by  the  said  Blasdel,  that  said  Mitchell  was  in  possession  of  the  car- 
riage, on  which  said  repairs,  proved  to  have  been  done  by  the  plain- 
tiff, were  placed ;  and  that  in  a  conversation  with  said  Mitchell,  he 
had  claimed  the  said  carriage  as  his,  under  a  contract  with  the  de- 
fendants ;  that  they  would  pass  their  title  in  it  to  him,  when  he 
should  pay  the  money  he  had  agreed  to  give  them  for  it. 

To  the  admission  of  which  said  declaration  and  statement  of  the 
said  Mitchell,  as  competent  evidence,  the  counsel  for  the  plaintiff 
objected,  and  the  Court,  (Magbudbe  and  Pueviance,  A.  J.)  sua- 
tained  the  objection,  and  rejected  the  evidence.  The  defendants 
excepted. 

3rd  Exception. — The  defendants  further  to  support  the  issue  on 
their  side,  offered  to  give  in  evidence  the  following  entries  in  the 
blotter  of  the  defendants,  and  offered  to  prove,  that  the  same  were 
made  on  the  8th  April,  1836,  as  they  purport  to  be  made  in  said 
book. 

These  entries  were  headed : 

^^  John  Mitchell  to  Eogers  and  Marfield,  Dr.    Baltimore,  8th  April, 

^on  ^^^'  ^^  ^^^^  ^^  ®^*®'  *°^  recording  carriage,  6.60,  per  •  horses, 
*^^"  1.50."  And  also  offered  to  give  in  evidence,  the  entries  in  the 
ledger  of  the  defendant ;  and  offered  to  prove,  that  they  were  made 
therein,  at  the  respective  dates  on  which  they  purport  to  have  been 
made. 

^^John  Mitchell  in  account  with  Bogers  and  Marfield."  This 
account  consisted  of  various  debits  and  credits,  from  1st  September, 
1835,  to  28th  April,.1837,  and  included  carriages  and  harness,  whips, 
hay,  oats,  horses,  &c.,  and  cash. 

The  above  evidence  was  offered  to  prove,  that  the  bill  of  sale, 
given  in  proof  by  the  plaintiff,  was  designed  as  a  mortgage  between 
the  parties  to  it,  or  as  a  conditional  sale  of  the  carriage  therein 
named,  being  made  by  the  defendants  to  the  said  Mitchell;  and 
also  to  rebut  the  evidence  offered  by  the  plaintiff,  that  the  said 
Mitchell  acted  as  the  servant  or  agent  of  the  defendants,  and  to 
shew  the  true  relationship  which  existed  between  the  defendants 
and  the  said  Mitchell.  The  above  evidence  was  also  offered  as  evi- 
dence, in  connection  with  the  testimony  of  Blasdel,  which  said  evi- 
dence had  been  previously  rejected  by  the  Court,  for  the  purpose  of 
establishing  each  of  the  facts  above  stated,  if  the  Court  should  be 
of  opinion,  that  the  same  is  not  evidence  for  all  the  purposes  above 
stated.  To  all  of  which  evidence,  the  counsel  for  the  plaintiff  ob- 
jected, and  his  objection  was  sustained  by  the  Court.  The  defend- 
ants excepted. 
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4th  Exception. — The  plaintiff,  by  his  connsel,  then  prayed  the 
Gonrt  to  instruct  the  jary  as  follows : 

1.  If  the  jary  shall  believe,  that  the  carriage  on  which  the  repairs 
were  made,  was  at  the  time  of  snch  repairs,  the  property  of  the 
defendants,  and  that  the  repairs  while  going  on,  were  seen  by,  and 
approved  by  the  defendants,  or  either  of  them,  that  then  the  plain- 
tiff is  entitled  to  recover  snch  snm,  as  the  jary  may  believe  from 
the  testimony,  to  be  a  just  and  reasonable  compensation  for  the 
work  and  labor  done. 

2.  If  the  jury  shall  believe  from  the  testim6ny,  that  Mitchell  was 
the  driver  of  the  defendants,  at  the  time  the  repairs  were  made, 
and  that  he  took  the  carriage  to  the  shop  of  the  plaintiff,  to  be  re- 
paired, and  that  while  the  repairs  were  being  made,  *  they  ^ 
were  shewn  to,  and  approved  of  by  the  defendants,  or  either  «'«'* 
of  them,  that  then  the  plaintiff  is  entitled  to  recover  such  snm,  as 
the  jury  shall  believe  from  the  testimony,  to  be  a  just  and  reason- 
able compensation  for  the  work  and  labor  done,  which  instructions 
the  Court  gave.    The  defendants  excepted. 

It  was  agreed  in  this  Court,  that  an  absolute  bill  of  sale  of  a  car- 
riage was  offered  in  evidence  in  the  Court  below,  from  John  Mitchell 
to  the  defendants,  dated  8th  July,  1836 ;  that  the  account,  in  the 
blotter  of  the  plaintiff,  (ante  387,)  was  first  headed,  ^^  John  Mitchell 
to  Thomas  Severson,  Dr.,"  and  that  the  name  of  ^^  John  Mitchell" 
was  cancelled,  and  the  name  of  ^'Bogers  &  Marfield"  written  above 
it,  and  that  these  facts  be  added  to  the  record. 

The  verdict  and  judgment  being  for  the  plaintiff,  the  defendants 
prosecuted  this  appeal. 

The  cause  was  argued  before  Aboheb,  0.  J.,  Dobsbt,  Cham- 
BEBS,  and  Magbudeb,  J  J. 
6.  L.  Dulanyy  for  the  appellants.    Latrohe,  for  the  appellee. 

Aegheb,  C.  J.,  delivered  the  opinion  of  this  Court.  From  the 
evidence  in  the  cause,  we  should  infer,  that  the  carriage,  for  the 
repairs  of  which  this  suit  has  been  brought,  was  taken  by  Mitchell 
to  the  shop  of  the  plaintiff  for  repair ;  the  account  for  repairs,  having 
been  originally  charged  to  Mitchell,  by  the  plaintiff.  There  is  evi- 
dence to  show,  that  the  property  of  the  carriage  was  in  the  defend- 
ants, but  the  evidence  does  not  conclusively  show,  under  what  cir- 
cnmstances  Mitchell  came  into  possession  thereof^  He  is  proved,  at 
one  period  of  time,  to  have  been  the  driver  of  a  carriage  for  the 
defendants,  but  whether  at  the  particular  period  of  the  repairs,  is 
uncertain.  It  is  also  in  evidence,  that  Mitchell  had  repairs  of  the 
^me  carriage  done  at  several  times,  and  that  defendants  paid  for 
them,  and  that  Mitchell  had  contracted  with  Bishop  for  the  repair 
of  a  carriage,  but  whether  of  the  one  in  question,  •  is  not  q^^ 
known.    It  is  also  in  proof,  that  the  defendants  saw  the  car-   «»^'^ 
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riage  while  the  repairs  were  being  made,  at  several  times;  and  it  is 
farther  proved,  that  they  were  in  possession  of  the  carriage  in  the 
year  1838,  having  brought  it  to  the  shop  of  Bishop  to  repair,  some 
time  during  that  year;  how  long  after  the  repairs  charged  in  the 
account  filed  in  this  case,  does  not  apppear. 

Under  all  the  evidence  in  the  case,  we  think  it  was  for  the  jury  to 
determine,  whether  the  repairs  were  made  by  authority  of  the  de- 
fendants. If  indeed,  they  were  made  for  the  benefit  of  the  defend- 
ants, and  with  their  Jcnowledge  and  approbation,  they  would  be 
dearly  liable,  but  whether  they  were  so  made,  was  surely  a  question 
which  could  be  determined  by  the  jury  alone.  The  repairs  may  have 
enured  to  the  benefit  of  Mitchell,  unless,  in  regard  to  the  carriage, 
he  was  in  the  condition  of  an  agent  or  servant  of  the  defendants. 
In  what  manner  he  was  in  possession  of  the  carriage,  whether  as 
driver,  servant,  or  agent  of  the  defendants,  or  otherwise,  was  a  fact 
to  be  found  by  the  jury. 

We  therefore  think,  that  the  Court  below  were  in  error  in  their 
first  instruction  to  the  jury  in  the  fourth  exception,  which  impera- 
tively declared  the  right  of  the  plaintiff'  to  recover,  upon  the  finding 
of  the  fact  of  property  in  the  defendants,  and  that  the  repairs  were 
made  with  their  knowledge  and  approbation. 

But,  we  think  the  Court  were  right  in  their  second  instruction  to 
the  jury  in  the  same  exception:  if  the  jury  found,  in  addition  to  the 
facts  referred  to  in  the  first  prayer,  the  additional  fact,  that  Mitchell 
was  the  driver  of  the  defendants,  when  he  took  the  carriage  for 
repsiir,  they  would  be  clearly  liable  for  such  repairs.  Mitchell,  in 
this  aspect  of  the  case,  might  and  ought,  in  the  absence  of  evidence 
to  the  contrary,  to  be  considered  as  the  servant  of  the  defendants, 
and  if  such  servant  took  his  carriage  to  repair,  and  repairs  were 
made,  and  known  and  approved  by  the  defendants,  the  verdict,  in 
that  event,  should  have  been  for  the  plaintiff". 

We  think  the  Court  were  right  in  rejecting  the  account  of  the 
QOQ  defendants  in  the  third  exception,  against  John  Mitchell,  •  as 
UyS  evidence  for  the  purposes  for  which  it  was  offered.  If  it  could 
be  admissible  to  prove,  that  the  bill  of  sale  wa^  in  fact  a  mortgage, 
and  the  character  of  the  evidence  was  such  as  could  be  received, 
we  perceive  nothing  in  the  account  which  is  sufficient  to  prove  snch 
fact.  The  other  purposes  for  which  it  was  offered,  were  not  insisted 
upon  in  the  argument,  nor  if  they  had  been,  do  we  think  it  could 
have  been  received. 

The  first  exception,  we  considered  as  having  been  abandoned  by 
the  appellants.  Judgment  ret'ersed^  and  procedendo  awarded. 
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John  Henderson  and  Gustavits  Henderson  vs.  William  E. 
Mayhew  and  others.  William  E.  Mayhew  and  others  vs. 
John  and  Gustavus  Henderson.— December,  1844. 

On  the  6th  October,  1841,  B.  executed  an  absolute  bill  of  sale  to  M.  for  a 
vessel,  on  which,  on  the  8th,  he  took  out  a  register  in  his  own  name, 
and  made  the  usual  oath  required  by  the  Act  of  CSongress.  On  the  15th 
November,  1841,  B.  who  continued  in  possession,  chartered  the  vessel 
for  a  foreign  voyage,  to  H.  who  appointed  C.  master,  and  he,  in  Novem- 
ber, and  to  the  15th  December,  purchased  materials  for  her  outfit,  by 
B's  directions.  On  the  20th,  the  account  for  materials  was  delivered  to 
B.  On  the  19th  January,  1842,  the  charter  party,  made  by  B.  was  as- 
signed and  delivered  by  him  to  M.  who  then  effected  insurance  on  the 
vessel  and  freight,  after  an  enquiry  of  B.  of  the  nature  and  particulars 
of  the  voyage.  Upon  the  return  of  the  vessel,  in  August,  1842,  M.  re- 
ceived the  freight,  paid  the  port  charges,  for  the  first  time  took  posses- 
sion of  her;  in  November  sold  her,  and  received  the  money;  never 
having  before  had  any  possession  and  control  of  the  vessel.  In  an 
action  brought  by  the  material  man  against  M.  for  the  supplies  fur- 
nished as  aforesaid.    Held: 

1st.  That  the  plaintiffs  were  not  entitled  to  recover,  upon  the  mere  finding 
of  the  fact  by  the  jury,  that  M.  was  the  owner  of  the  vessel,  at  the  time 
the  articles  furnished  her,  were  sold  and  delivered.  Nor  in  addition  to 
the  fact  of  ownership,  as  aforesaid,  the  circumstances,  that  the  supplies 
were  furnished,  and  that  M.  received  the  benefit  of  them  (a.) 

2iid.  That  it  was  not  competent  for  M.  to  show,  by  parol  proof,  that  his  bill 
of  sale  was  intended  to  be  a  mortgage;  that  it  was  so  designed  and 
agreed,  between  him  and  B. 

^  8rd.  It  was  not  competent,  to  either  plaintiff  or  defendant,  under  q^^ 
the  circumstances  of  this  case,  by  any  form  of  prayer,  to  with-  •'"'» 
draw  the  question  of  B's  agency  for  M.  in  procuring  materials  for  the 
ship,  from  the  consideration  of  the  jury. 

Where  there  was  evidence  offered,  that  M.  was  the  owner  of  a  vessel  at  the 
time  she  was  furnished  with  supplies,  but  the  account  against  her  and 
her  owner,  was  sent  to  B.  her  previous  owner,  for  payment,  this  cannot 
discharge  M.  if,  but  for  this  proof,  he  would  have  been  answerable. 

Unless  the  vendor  knows,  at  the  time  of  sale  of  chattels,  who  his  principal 
is,  and  notwithstanding  such  knowledge,  makes  the  agent  his  debtor, 
the  principal  is  not  discharged.  (6) 

The  jury  are  exclusive  judges  of  the  weight  of  parol  evidence  offered  to 
them,  tending  to  prove  an  agency,  (c) 


(a)  See  Abbott  vs.  Packet  Co.  1  Md.  Ch.  542. 

(b)  Cited  by  MAaRUDER,  J.  in  Mayheio  vs.  Graham,  4  Gill,  852,  where  it  is 
said  to  have  been  decided  in  the  case  in  the  text  that  the  owner  of  a  vessel 
is  liable  for  supplies  procured  by  his  agent,  although  they  are  charged  to 
the  agent,  provided  the  seller  was  ignorant  at  the  time  that  such  agent  was 
not  the  owner. 

(c)  Approved  in  York  Co.  Bank  vs.  Stein,  24  Md.  466;  Iron  Co.  vs.  Scally,  27 
Hd.  602;  Bcmk  vs.  Bank,  86  Md.  23;  Rowland  vs.  Long,  45  Md.  444.  E vi- 
olence of  the  declarations  of  an  agent  are  not  admissible  to  bind  his  principal 
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Oral  proof  is  inadmissible,  to  change  or  contradict  the  terms  of  a  written 
instrument,  (d) 

Strangers  to  an  instrument,  when  authorized  to  impeach  or  contradict  it, 
may  offer  parol  testimony  for  that  purpose;  and  so  a  grantor  may  in  a 
controversy  with  a  grantee,  if  he  charges  the  same  to  have  been  obtained 
by  fraud  or  mistake,  (e) 

Parties  to  a  written  instrument  are  not  permitted,  in  controversies  with 
strangers,  to  insist,  that  it  does  not  express  what  it  was  intended  to  ex- 
press. (/) 

Where  a  defendant  obtained  an  absolute  bill  of  sale  for  a  vessel,  authorizing 
the  community  to  regard  him  as  the  owner  thereof,  he  cannot  for  his 
benefit,  be  permitted  to  allege  in  an  action  against  him,  by  a  stranger  to 
the  instrument,  that  it  is  a  mortgage,  (g) 

Gross-appeals  from  Baltimore  Coanty  Court.  This  wan  an  ac- 
tion of  assumpsit,  brought  to  May  Term  of  Baltimore  Goauty  Goart, 
1842,  by  J.  and  6.  Henderson  against  William  E.  Mayhew  aad 
others.  The  plaintiffs  declared  for  goods  sold  and  delivered,  &c.,  and 
the  defendants  pleaded  non  assumpsit 

The  jury  found  a  verdict  for  the  defendants. 

Upon  the  trial  of  this  cause,  the  plaintiffs,  to  support  the  issue 
upon  their  part,  offered  in  evidence  by  Samuel  Ellis,  that  he  was  a 
clerk  for  the  plaintiffs  during  the  whole  of  the  year  1841,  and  for 
several  years  before  that  time ;  and  that  he  is  now  their  clerk.  That 
in  the  months  of  November  and  December,  1841,  a  certain  William 
Champion,  who  was  then  the  master  of  the  brig  Harriet,  of  Balti- 
more, ordered  from  the  plaintiffs  certain  materials  and  supplies  for 
Qo  R  ®^^^  ^"^  ^^^  ^  *  voyage  to  the  coast  of  Africa ;  that  said  mate- 
^^^  rials  and  supplies  were  furnished  to  said  brig  upon  said  order, 
and  were  charged  in  the  books  of  the  plaintiffs  to  the  ^'brig  Harriet 
and  owners."  That  a  bill  of  parcels  of  said  materials  and  supplies 
was  shortly  afterwards  made  out  from  the  books  of  the  plaintiffs  and 
presented  to  the  said  captain,  who  certified  to  the  correctness  of  said 
bill ;  and  that  the  bill  now  shewn  to  the  said  witness  is  the  original 


until  the  agency  is  first  clearly  established.  Rosenstock  vs.  Tormey^  82  Md. 
170.  If  the  proof  in  this  respect  be  so  slight  and  inconclusive  as  not  to 
justify  a  jury  in  the  exercise  of  a  reasonable  intelligence  to  infer  the  agency 
such  declarations  are  inadmissible.  RowUxnd  vs.  Lcmg.  The  admissibility 
of  the  declarations  is  a  preliminary  question  for  the  Court;  but  agency  t«f 
non^  is  a  question  for  the  jury.    Ibid, 

(d)  Approved  in  Hough  vs.  Ins,  Co,  86  Md.  427. 

(e)  Approved  in  Alderson  vs.  Ames^  6  Md.  57;  Anderson  vs.  Tydings^  8  Md. 
443;  Farrdl  vs.  Bean,  10  Md.  228;  Orove  vs.  Rentch,  26  Md.  878;  Bcmk  vs. 
Whyte,  1  Md.  Ch.  588;  3  JWd,  511;  Glenn  vs.  McNeaU  8  Ibid,  854. 

(/)  Approved  in  Alderson  vs.  Ames,  6  Md.  57;  Anderson  vs.  Tydings^S 
Md.  448;  Glenn  vs  McNeal,  8  Md.  Ch.  854. 

(g)  Distinguished  in  Ins.  Co.  vs.  Deford,  88  Md.  897.  Approved  in  Ander- 
son vs.  Tydings,  8  Md.  442. 
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bill  of  parcels  of  said  articles,  as  certified  by  the  said  captain  to  be 

eorrect. 
<' Baltimore,  December  20th,  1841.    The  brig  Harriet  and  owners^ 

bought  of  John  Henderson  &  Co.,  ship  chandlers  and  manufacturers 

of  patent  cordage,  No.  71  Pratt  street : 
1841. 

Nov.  23,    87^  lbs.  Russian  rope,  @  12^  cents 910  93 

"     29,  522    lbs.       do.        do.    @  12J      "      65  37 

Dec.     6,  407    lbs.  Coils  Manilla  do.@  14       «      66  98 

"       "     58    lbs.  Russian  rope,  @  12J      **      7  25 

'*      15, 250J  lbs.        do.       do.     ©12^      ''      31  31 

«       "  557J  lbs.  Manilla    do.     @  14       "      78  05 

"       "     10    lbs.  Tar'd  Marline,  @  20       "      2  00 

«       "     12    lbs.  Sewing  Twine,  @  50       "      6  00 

**       "      2    lbs.  Whipping  Twine,  $1,   1  doz. 

Needles,  50  cts.    2  Palms,  75 2  25 


(6  Months.)  9260  14 

W.  Champion." 
That  shortly  after  said  bill  of  parcels  had  been  certified  as  correct 
by  the  said  captain  of  said  brig,  it  was  presented  and  delivered  by 
the  witness,  as  clerk  of  the  plaintiffs,  at  the  counting-room  of  Hugh 
Boyle,  for  payment,  when  it  should  become  due,  or  before,  at  the  op- 
tion of  said  Boyle ;  that  the  materials  were  furnished  on  a  credit  of 
Biz  months ;  but  that  it  was  customary  to  deliver  bills  for  supplies 
80on  after  they  are  furnished  for  a  vessel,  in  order  that  the  owners 
may  be  able  to  enter  them  in  the  account  of  the  expenses  of  the  ves- 
sel; but  that  sometime  afterwards,  how  long  the  witness  does  not 
recollect,  having  heard  from  some  person,  he  thinks  one  of  the  qoa 
*plaintiff8,  that  Mr.  B.  was  not  the  person  to  pay,  he  (the  ^^^ 
witness,)  went  to  the  counting-room  of  Mr.  B.  for  the  purpose  of 
getting  the  bill ;  Mr.  B.  was  in,  and  he  asked  him  for  the  bill,  and 
B.  took  it  out  of  a  bundle  and  gave  it  to  witness ;  that  no  further 
coii?ersation  was  had  with  B.  on  the  subject.  The  plaintiffs,  further 
to  support  the  issues  on  their  part,  gave  in  evidence  a  bill  of  sale^ 
execnted  by  Hugh  Boyle  to  the  defendants,  on  the  6th  October,  1841^ 
for  the  said  brig  Harriet ;  which  said  bill  of  sale  was  admitted  by 
the  defendants  to  have  been  signed  and  sealed  and  delivered  by  the 
said  B.  to  the  defendants,  on  the  said  6th  October,  1841 ;  and  which 
said  bill  of  sale  is  as  follows : 

"  Enow  all  men  by  these  presents,  that  I,  Hugh  Boyle,  of  Balti- 
more, State  of  Maryland,  sole  owner  of  the  brig  or  vessel  called  the 
Harriet,  of  Baltimore,  for,  &c.,  of  $6,000,  to  me  in  hand  paid,  at,  &c., 
by  William  E.  Mayhew,  Alexander  Fisher  and  Wm.  D.  Miller,  the 
receipt  whereof  is  hereby  acknowledged,  have  granted,  &c.,  and  by 
these  presents  do  grant,  &c.,  unto  the  said  W.  E.  M.,  A.  F.,  and  W. 
D*  M.,  their,  &c.,  the  whole  of  said  brig  Harriet,  of  Baltimore,  to- 
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gether  with  all  and  singalar,  her  masts,  &c.  She  dow  lies  in  the 
port  of  Baltimore,  and  is  more  particularly  described  in  a  certificate 
of  registry  granted  her  at  the  port  of  Baltimore  in  the  following 
words,  &c." 

And  farther  gave  in  evidence  by  Bing,  a  competent  witness,  that 
he  was  a  clerk  in  the  cnstom  hoase  at  Baltimore,  in  the  year  1841; 
and  that  on  the  8th  October  in  said  year  the  defendants  appeared 
in  said  custom  house,  and  in  pursuance  of  the  revenue  laws  of  the 
United  States,  took  out  the  following  register  for  the  said  brig,  and 
made  the  oath  therein  contained. 

*^  In  pursuance  of  an  Act  of  the  Congress  of  the  United  States  of 
America,  entitled  an  Act  concerning  the  registering  and  recording 
of  ships  or  vessels,  William  E.  Mayhew,  Alexander  Fisher  and  Wm. 
D.  Miller,  of  Baltimore,  State  of  Maryland,  having  taken  or  sab- 
scribed  the  oath  required  by  the  said  Act ;  and  having  sworn  that  they 
are  the  only  owners  of  the  ship  or  vessel  called  the  Harriet,  of  Bal- 
timore,  whereof  •  Alexander  Fisher  is  at  present  master,  and 
^'^  '  a  citizen  of  the  United  States,  as  he  hath  sworn ;  and  that 
the  said  ship  or  vessel  was  built  in  Baltimore,  &c.'' 

**  We,  W.  E.  M.,  A.  F.  and  W.  D.  M.,  of,  &c.,  do  swear,  according 
to  the  best  of  our  knowledge  and  belief,  that  the  brig  called  the 
Harriet  of  Baltimore  is  of  the  burthen  of  two  hundred  and  twenty- 
five  and  i\  parts  of  a  ton,  and  was  built  in  Baltimore,  in  the  State 
of  Maryland,  during  the  year.  1822;  that  we  are  citizens  of  the 
United  States ;  that  our  present  place  of  abode  or  residence  is  as 
above,  and  that  we  are  the  true  and  only  owners  of  the  said  vessel: 
that  there  is  no  subject  nor  citizen  of  a  foreign  prince  or  State,  di- 
rectly or  indirectly,  by  way  of  trust,  confidence,  or  otherwise,  inte- 
rested therein,  or  in  the  profits  or  issues  thereof,  so  help  us  Ghod. 

(Signed,)  Wm.  E.  Mathew, 

Alex'b  Fisher, 
.    Wm.  D.  Miller." 

'*  Port  of  Baltimore. — Sworn  to  this  8th  day  of  October,  1841,  be- 
fore. (Signed,)  N.  F.  Williams,  Collector." 

''  I,  Alexander  Fisher,  master  and  commander  of  the  said  brig 
oalled  the  Harriet,  of  Baltimore,  do  swear  that  I  am  a  citizen  of  the 
United  States,  having  been  born  in  Baltimore,  State  of  Maryland. 

(Signed,)  Alex'b  Fisher. 

Custom  House,  Baltimore,  28th  February,  1841." 

And  that  A.  Fisher  was  named  and  sworn  by  said  defendants  to 
be  the  master  of  said  brig  in  said  register  at  the  time  of  taking  out 
the  same;  which  said  A.  Fisher,  the  defendants  admitted,  was,  at 
that  time,  one  of  the  defendants  mentioned  as  a  grantee  in  said  bill 
of  sale. 

The  plaintifts  further  proved  by  the  said  Bing  that  he  has  been 
for  several  years  a  clerk  in  the  custom  house;  and  that  persons  were 
permitted  at  the  custom  house  to  endorse  upon  the  register  of  a  ves- 
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sel,  a  memorandum  of  a  mortgage,  when  they  desired  it ;  and  that 
sacb  memoranda  were  sometimes  made. 

The  plaintiffs,  further  to  support  the  issue  upon  their  part,  offered 
in  evidence  by  W.  L.  Brockelman,  that  during  the  year  *  1842  qqq 
lie  was  a  clerk  in  the  office  of  the  Neptune  Insurance  Company  •'"^ 
of  Baltimore ;  and  that  on  the  19th  January,  1842,  the  defendants 
applied  for  insurance  upon  the  brig  Harriet  and  her  freight  for  a 
voyage  to  the  coast  of  Africa  and  back ;  that  the  said  offer  for  in- 
surance, and  the  acceptance  now  shewn  to  the  witness,  is  the  said 
original  application,  signed  in  the  proper  hand- writing  of  the. de- 
fendants. 

'^Baltimore,  Jan.  19, 1842.  Insurance  is  wanted  by  Wm.  E.  May- 
hew  &  Go.  for  account  of  whom  it  may  concern  :  amount  of  loss,  if 
any,  to  be  paid  to  them,  to  the  amount  of  ¥4,000,  on  the  brig  ^Hur- 
riet,  Captain  Champion,  valued  thereat;  from  Baltimore  on  a  trad- 
ing voyage  to  the  American  colonies  on  the  coast  of  Africa  and  their 
vicinity,  and  ba<5k  to  a  port  in  the  United  States.  They  understand 
this  to  be  the  third  voyage  of  Captain  Champion  on  that  coast,  and 
an  acclimated  supercargo  went  out  in  the  vessel.  They  also  want 
insurance  on  freight,  to  be  valued  at  $2,500,  and  considered  as  earned 
at  all  periods  of  the  voyage.  What  is  the  required  premium  f  The 
Harriet  is  reported  by  Captain  Clackner  in  November,  and  cleared 
at  this  port  in  December  last." 

'*Nine  p.  ct.    Accepted,  Wm.  E.  Mayhbw  &  Co." 

And  that  in  pursuance  of  said  offer  and  acceptance  he  made  out 
and  delivered  to  the  defendants  a  policy  of  insurance  upon  said  brig 
and  freight. 

The  plaintiffs,  further  to  support  the  issue  on  their  part,  offered  in 
evidence,  by  competent  witnesses,  that  upon  the  return  of  the  said 
brig  from  the  coast  of  Africa  upon  said  voyage,  the  defendants  re- 
ceived the  freight  for  said  voyage,  and  paid  the  port  charges  of  said 
brig  in  the  port  of  Baltimore ;  and  that  on  the  2d  !N'ovember,  1842, 
the  defenilants  sold  said  brig  to  Greenbury  B.  Wilson,  and  conveyed 
the  same  to  him  by  bill  of  sale,  which  was  signed,  sealed  and  deliv-* 
ered  by  the  said  defendants  to  the  said  Wilson  on  the  day  of  its 
^ate,  to  have  and  to  hold  the  said  brig  absolutely. 

And  that  the  defendants  received  the  consideration  money  men- 
tioned in  said  last  mentioned  bill  of  sale. 

•The  defendants,  to  support  the  issue  upon  their  part,  and  q^^ 
for  the  purpose  of  shewing  that  the  defendants  were  not  the  •*"" 
absolute  owners  of  the  brig  Harriet,  but  only  mortgagees,  gave  in 
^^dence  by  Samuel  Ellis,  the  witness  sworn  on  behalf  of  the  plain- 
tiffs, upon  cross-examination  of  said  witness,  that  the  said  Hugh 
Boyle  never  told  him,  (the  witness,)  that  he,  (Boyle,)  was  the  per- 
Mn  to  pay  the  said  biU.  That  the  reason  why  he  presented  the  bill 
to  the  said  Boyle,  was,  because  he  considered  said  Boyle  was  the 
owner  of  said  brig.    That  the  plaintiffs  had,  for  some  time  previ- 


268  HENDERSON  vs.  MAYHEW  BT  AL.— 2  GILL. 

oasly,  furnished  sapplies  for  vessels  belonging  to  said  Boyle;  and 
he  believes  they  had  furnished  some,  once  before,  for  the  said  brig 
Harriet,  and  were  paid  for  them  by  Boyle.  The  defendants,  then, 
for  the  said  purposes,  gave  in  evidence  by  James  Hall,  a  competent 
witness,  who  being  duly  sworn,  testified,  that  he  and  the  said  Huij^b 
Boyle,  on  the  15th  November,  1841,  executed  the  charter  party  for 
the  brig  Harriet,  now  shewn  to  the  witness,  which  is  in  the  wordB 
following,  &c.  This  was  for  a  voyage  from  Baltimore  to  the  coast  of 
Africa,  and  back,  and  described  Hugh  Boyle  as  owner.  That  under 
a  contract  with  said  B.,  for  said  charter  party,  he  took  posses- 
sion of  said  brig,  some  days  before  the  date  of  said  charter  party, 
as  the  freighter  of  said  vessel,  and  to  hold  the  possession  and 
control  of  said  brig,  upon  the  contract  and  terms  of  said  charter 
party,  thenceforth,  until  sometime  in  August  or  September,  1842, 
the  time  when  the  voyage,  described  in  said  charter  party  was  ter- 
minated, on  the  arrival  of  said  brig  firom  the  coast  of  Africa  to  the 
port  of  Baltimore.  That  he,  the  said  James  Hall,  as  the  freighter 
of  said  vessel,  appointed  William  Champion  hei;  master,  about  the 
date  of  said  charter  party.  That  the  defendants  never  had  any 
possession  of  said  vessel,  to  the  knowledge  of  this  witness,  until 
after  she  returned  from  the  coast  of  Africa,  in  August  or  Septem- 
ber, 1842 ;  that  after  her  return,  and  after  the  termination  of  said 
voyage,  the  defendants  took  possession,  and  they  received  the 
freight  due  upon  said  charter  party ;  that  when,  or  about  the  time 
when  the  said  vessel  was  chartered  to  him  the  said  James  Hall,  he 
^  told  said  Boyle,  that  the  *  said  master,  William  Champion, 
^%w%3  might  act  as  his,  Boyle's  agent,  in  superintending  the  repairs 
which  he,  Boyle,  was  bound  by  the  charter  party,  to  put  upon  said 
vessel,  to  fit  her  for  the  intended  voyage ;  and  that  the  said  master 
did  superintend  those  repairs,  and  from  time  to  time,  called  upon, 
and  received  from  said  Boyle,  instructions  or  orders,  where  and  of 
whom  to  procure  materials  for  the  making  ol  such  repairs,  and  pur- 
chased them  accordingly;  and  that  the  materials  for  which  this  suit 
is  brought,  were  necessary  for  said  brig  upon  said  voyage.  And  the 
defendants,  for  the  purpose  of  shewing  that  they  were  mortgagees, 
out  of  the  possession  of  said  brig,  further  offered  in  evidence,  by 
Charles  Oudesluys,  that  he,  this  witness,  was  the  clerk  of  the  said 
H.  B.,  throughout  the  whole  of  the  year  1841,  and  until  July,  1842; 
and  during  that  time,  acted  in  the  capacity  of  his  book-keeper,  in 
his  counting-room  in  the  City  of  Baltimore,  the  residence  of  said  B.; 
that  the  witness  drew  up  the  bill  of  sale  from  said  H.  B.  to  the  de- 
fendants, or  to  three  of  them  therein  named,  and  witnessed  the  exe- 
cution thereof;  that  he  knew  the  object  of  said  bill  of  sale,  from  the 
conversations  he  heard  before  its  execution,  between  the  said  Boyle 
and  William  E.  Mayhew,  one  of  the  defendants ;  that  the  object  of 
it  was  to  secure  to  the  defendants,  constituting  the  firm  of  William 
E.  Mayhew  &  Co.,  payment  of  the  said  Hugh  Boyle's  note,  viz: 
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'<  82,628.17.  Baltimore,  October  7th,  1841.  Four  months  after 
date,  I  promise  to  pay  to  the  order  of  Messrs.  William  E.  Mayhew 
&  Co.,  twenty-six  bandred  and  twenty-eight  dollars  and  seventeen 
cents. 

No.  2163.    Due  7th— 10th  Feb.  1843.  H.  Boyle." 

That  he,  the  witness,  had  no  particular  instructions  in  what  form 
to  draw  op  the  bill  of  sale ;  that  he  made  it  absolute  upon  its  face, 
supposing  it  would  answer  the  object  designed ;  that  in  one  instance 
before,  where  Mr.  Boyle  had  made  a  bill  of  sale  of  a  vessel  called 
^' The  Serene,"  as  security,  it  was  made  absolute  on  its  face;  that 
the  said  vessel  was  valued  by  Boyle  at  $6,000,  and  he  mentioned 
that  sum  to  the  witness,  to  be  put  as  the  consideration  in  said  bill 
of  sale;  that  said  bill  of  sale  *  was  given  by  the  witness,  after  ^^^ 
it  was  drawn  up,  to  Boyle,  who  the  witness  supposed  read  it,  ^'^■^ 
and  executed  it.  The  money  which  was  advanced  to  Boyle,  (as  a  dis- 
couDt  of  his  said  note,)  by  William  E.  Mayhew  &  Co.,  was  deposited 
by  said  Boyle,  in  the  Farmers  and  Planters  Bank ;  and  this  witness, 
as  clerk  as  aforesaid,  without  any  special  instructions  from  said 
Boyle;  but  in  the  discharge  of  what  he  considered  his  duty,  as  said 
Boyle's  clerk,  in  the  recording  of  transactions  in  his  business,  on  the 
9th  of  October,  1841,  made  the  following  entry  in  said  Boyle's 
jonrnal : 

Copy  of  entry  in  H.  Boyle's  jonrnal,  9th  Oct.  1841. 

^  Sundries  to  Bills  Payable. 

Farmers  and  Planters  Bank.  « 

P'ds,  No.  1218.  4  months,  7th  instant,  for  «2,628.17,  favor  W.  E. 
Mayhew  &  Co.,  collaterally  secured  by  a  bill  of  sale  for  the  brig 
Harriet,*  valued  at  $6,000, $2,573.42 

Interest. 
Oat  for  the  discount, 54.75 


•2,628.17 ' 
The  defendants,  for  the  same  purposes,  further  gave  in  evidence, 
by  the  said  witness,  Charles  Oudesluys,  that  he  knows  that  the 
identical  account  of  the  plaintiffs,  now  shewn  to  him,  was  presented 
and  left  for  payment  at  the  counting  house  of  said  Boyle ;  and  that 
he,  as  clerk  as  aforesaid,  entered  the  amount  of  said  account  to  the 
credit  of  the  plaintiffs,  in  the  books  of  the  said  Boyle,  on  the  20th 
December,  1841,  while  it  was  remaining  in  said  Boyle's  |K)ssession; 
that  be  noted  the  date  of  said  entry  on  the  face  of  said  account, 
which  he  now  recognizes  in  his  hand-writing;  that  said  account  was 
sometime  afterwards  withdrawn  by  the  plaintiffs,  or  their  clerk; 
that  the  said  plaintiffs  had  furnished  to  the  said  Boyle,  materials 
for  other  vessels;  and  afterwards,  in  April,  1842,  they  furnished  him 
materials  for  the  steamboat  Virginia,  of  which  Boyle  was  the  sole 
owner;  but  never  before  furnished  materials  for  the  said  brig  Har- 
net.   That  the  whole  amount  of  the  accounts  for  materials  or  sup- 
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plies,  famished  to  the  said  Boyle  *  by  the  plaintiffs,  as  cred- 
^^'^  ited  to  them  in  his  books,  inclading  the  account  for  the  mate- 
rials and  sapplies  furnished  for  the  said  brig  Harriet,  is  1507.67.    A 
note  was  given  by  Boyle  to  the  plaintiffs,  for  a  part  of  said  account, 
which  fell  due  23rd  April,  1842;  but  said  note  did  not  embrace  the 
amount  of  supplies  furnished  the  brig  Harriet,  now  sued  for,  in  this 
cause;  that  said  Boyle  had  owned  the  said  brig  Hamet  for  four  or 
five  years ;  that  on  or  about  the  19th  January,  1842,  the  said  Wil- 
Ham  E.  Mayhew,  having  seen  the  advertisement  of  the  time  of  the 
sailing  of  the  said  brig  Harriet,  upon  said  voyage  to  the  coast  of 
Africa,  called  down  at  the  counting  house  of  said  Boyle,  to  inquire 
the  nature  and  particulars  of  said  voyage,  in  order  to  procure  iusui- 
ance  upon  said  brig,  and  the  freight  under  the  charter  party:  and 
that  about  the  same  time,  this  witness  drew  up  the  assignment  of 
the  charter  party  from  the  said  Boyle  to  William  E,  Mayhew  &  Co., 
as  a  further  security  for  the  note  aforesaid,  mentioned  in  said  assign- 
ment, which  he  saw  said  Boyle  execute,  and  which,  by  his  direction, 
this  witness  delivered  to  the  said  William  E.  Mayhew  on  the  day  of 
its  date,  together  with  the  charter  party  itself;  which  charter  party 
and  assignment,  were  then  read  in  evidence  to  the  jury.    And  the 
defendants,  further  gave  in  evidence  by  the  said  witness,  Oudeslnys. 
that  the  said  defendants  never  took  possession  of  said  brig,  or  exer- 
cised any  control  over  her,  until  after  her  return  from  Africa,  in 
August  or  September,  1842;  and  that  said  B.  continued,  in  all  re- 
spects, to  act  a^  the  owner  of  said  brig,  after  said  bill  of  sale,  as  he 
had  done  before  its  execution.    That  the  amount  of  the  premium 
notes,  given   by  the  said  William  E.  Mayhew  &  Co.,  for  the  insur- 
ance of  said  brig  and  freight,  were  credited  to  them  by  this  witness, 
in  said  Boyle's  book,  or  journal,  on  the  29th  of  March,  1842. 

Copy  of  entry,  29th  March,  1842. 

"Disbursements  of  brig  Harriet  to  Wm.  E.  Mayhew  &  Co.    In- 
surance effected  by  them  in  their  name  at  the  Neptune  office,  in  this 
city,  19th  January,  1842,  viz :  $4,000  on  vessel,  and  $2,500  on  freight. 
Brig  Harriet,  from  Baltimore  to  American  *  colonies  on  the 
^^^  coast  of  Africa,  and  back,  9  per  cent.,  6  months, $685.00 

Two  policies,  at  $1 2.00 


$687.00 

Ship  credited  $587." 

That  he  should  have  entered  this  credit  at  the  time  when  the  in- 
surance was  effected,  had  he  known  the  amount :  he  says  he  thinks 
there  is  an  error  in  the  amount,  of  one  hundred  dollars;  that  the 
said  William  E.  Mayhew  &;  Co.  paid  the  said  premium  notes,  and 
charged  them  in  account  with  said  Boyle,  against  the  said  brig  and 
her  freight ;  that  when  the  said  note  of  Boyle,  in  favor  of  said  firm, 
for  $2,628.17,  became  due,  on  the  10th  February,  1842,  it  was  not 
paid  by  said  Boyle;  and  this  witness,  as  clerk  as  aforesaid,  credited 
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the  same  to  William  E.  Mayhew  &  Go.,  the  defendants,  in  the  journal 
of  said  Boyle,  as  having  been  secured  by  the  said  bill  of  sale  of  said 
brig  Harriet ;  that  the  form  of  the  entry  was  as  follows : 

"  February  10, 1842. 

"Bills  Payable  to  W.  E.  May  hew  &  Co.,  No.  1218,  my  note  dis- 
counted by  them,  due  this  day,  and  not  paid,  secured  by  a  bill 
of  sale  of  the  brig  Harriet,  and  an  assignment  of  her  freight: 
$2,628.17." 

That  after  the  said  bill  of  sale  was  executed,  the  said  Boyle  con- 
tinued in  possession  of  the  said  brig  Harriet,  and  exercised  acts  of 
ownership  over  her,  just  as  if  the  bill  of  sale  had  not  been  made; 
chartered  her  to  James  Hall,  by  the  charter  party  above  mentioned ; 
and  gave  Captain  Champion  orders  where  to  get  the  matisrials  for 
the  repairs,  which  he,  Boyle,  agreed  to  put  upon  her,  under  said 
charter  party ;  that  upon  the  return  of  said  vessel  from  Africa,  in 
Angust  or  September,  1842,  the  defendants  took  possession  of  said 
vessel,  and  sold  her ;  that  the  defendants  had  never  had  any  posses- 
sion or  control  over  said  vessel,  before  her  return  from  Africa  as 
aforesaid;  that  he,  the  witness,  never  informed  the  plaintiffs,  that 
B.  had  transferred  the  said  brig  to  the  defendants;  he  thinks  he 
went  once  with  Captain  Champion,  to  the  store  of  Henderson  &  Co., 
the  *  plaintiffs;  that  in  July,  1843,  Mr.  Boyle  made  an  assign-  ^^^ 
ment  of  his  property  to  Grafton  L.  Dulaney,  in  trust  for  credi-  ^'^'* 
tors;  that  after  the  return  of  said  brig,  and  after  she  had  been  sold 
by  the  defendants,  the  witness,  as  agent  of  the  said  Dulaney,  as 
trustee  of  said  Boyle,  called  upon  William  E.  Mayhew  &  Co.,  at  their 
connting-room,  and  stated  to  said  Mayhew,  that  the  bill  of  sale  of 
said  brig,  and  the  assignment  of  her  freight,  under  the  charter  party, 
had  been  made  by  Boyle,  as  collateral  security ;  and  that  he,  the 
witness  desired  to  know  what  surplus  funds  there  would  be,  and 
notified  the  said  Mayhew,  that  the  surplus  would  be  payable  to  said 
Dulaney,  as  trustee,  and  requested  said  Mayhew  not  to  pay  said 
surplus  to  any4)ther  persons;  that  said  Mayhew  referred  said  wit- 
ness to  Mr.  Cook,  the  book-keeper  of  said  William  E.  Mayhew  & 
Co.,  for  information,  as  to  the  surplus  that  would  remain,  of  the  pro- 
ceeds of  sale,  of  said  brig  and  her  freight,  after  satisfying  their 
claims;  and  directed  said  bookkeeper  to  give  the  witness  the  infor- 
mation desired;  that  said  book-keeper  examined  the  accounts  in  the 
books  of  the  defendants,  and  gave  the  witness  an  extract  on  a  piece 
«f  paper,  of  the  amount  of  such  surplus,  as  being  about  three  hun- 
dred dollars;  that  afterwards^  some  further  expenses  were  paid,  and 
the  amount  reduced.    In  order  that  the  defendants  might  have  a 
more  formal  notice,  the  witness  went  to  George  M.  Gill,  Esq.,  (Mr. 
Dulaney  being  out  of  town,)  and  told  Mr.  feill  the  circumstances, 
and  requested  him  to  address  a  line  to  said  defendants,  on  behalf  of 
Mr.  Dulaney,  as  trustee  of  Mr.  Boyle,  and  he  did  so,  and  the  follow- 
ing is  the  letter  sent  on  that  occasion : 
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'<  Dear  Sir :  I  anderstaDd,  that  afber  paying  yoar  claim  against 
the  brig  Harriet  and  her  freight,  there  will  remain  a  balance.  To 
this  balance,  Mr.  Dalaney,  as  trustee  of  Hugh  Boyle,  is  entitled,  and 
I  now  notify  yon  that  it  will  be  claimed. 

Geo.  M.  Gill,  Att^v  for  G.  L.  Dalaney. 

Baltimore,  17th  August,  1842. 

To  Messrs.  W.  E.  Mayhew  &  Co." 

That  said  Dulaney  sanctioned  said  letter,  and  all  that  the  witness 
.  did  as  his  agent  in  the  premises;  that  the  said  Hugh  *  Boyle 
4:U5  ^j^g  jjj  tolerable  good  credit  when  the  supplies  were  furnished 
by  the  plaintiffs,  for  said  brig,  but  not  in  such  good  credit  as  he  had 
been  before ;  that  neither  Boyle  nor  the  witness  as  his  clerk,  had 
made  any  investigations  or  statements  with  a  view  to  ascertain  bis 
solvency ;  that  he  was,  at  that  time,  possessed  of  a  considerable 
amount  of  property,  real  as  well  as  personal;  that  the  witness  coold 
have  purchased  goods  on  Boyle's  credit  in  the  market,  without  ques- 
tion ;  that  the  first  of  Boyle's  paper  that  was  dishonored,  was  a  note 
that  became  due  on  the  24th  of  December,  1841 ;  and  further  stated, 
that  he,  the  witness,  as  the  clerk  and  book-keeper  of  said  Boyle, 
had  knowledge  of  Boyle's  coi^dition,  which  the  public  had  not;  bat 
that  the  public  would  have  trusted  him  at  the  time  the  supplies 
sued  for  in  this  action  were  furnished. 

The  plaintiffs  then  prayed  the  Court,  by  their  counsel,  as  follows: 

1st.  That  if  the  jury  shall  believe,  from  the  evidence  in  this  cause, 
that  the  defendants  were  the  owners  of  the  brig  Harriet,  at  the  time 
the  articles  furnished  her  by  plaintiffs  were  sold  and  delivered,  that 
then  the  plaintiffs  are  entitled  to  recover. 

2nd.  That  the  evidence  offered  in  this  cause  by  defendants,  to 
prove  that  the  bill  of  sale  of  6th  October,  1841,  was  intended  to  be  a 
mortgage,  is  inadmissible  and  incompetent  for  that  purpose. 

3nl.  If  the  jury  shall  believe  from  the  evidence,  that  the  defend- 
ants in  this  case  were  the  owners  of  the  brig  Harriet,  at  the  time  the 
supplies  in  this  case  were  furnished,  and  that  said  supplies  were 
charged  to  the  said  brig  and  owners,  and  that  said  supplies  were 
furnished  to  said  vessel,  and  that  the  defendants  received  the  benefit 
of  said  supplies;  that  the  plaintiffs  are  entitled  to  recover,  notwith- 
standing the  jury  shall  also  find  that  the  said  supplies  may  have 
been  ordered  through  the  agency  of  Champion,  the  captain  of  said 
vessel,  and  that  the  bill  of  particulars  in  this  case  was  left  with  Boyle 
for  settlement. 

The  defendants,  by  their  counsel,  in  like  manner  prayed  the  Court, 
as  follows : 

.  •  Ist.  That  if  the  jury  find  from  the  evidence,  that  the  bill 

'*•'•'  of  sale  of  6th  October,  1841,  from  Boyle  to  the  defendants  (or 
three  of  them,  was  made  by  way  of  mortgage,  or  collateral  security, 
to  secure  the  payment  of  the  note  of  Boyle  for  $2,628.17,  dated  7tb 
October,  1841,  at  four  months ;  and  that  the  assignment  of  the  char- 
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ter  party,  by  Boyle,  to  the  defendants,  on  the  21st  Janaary,  1842,  was 
made  as  a  farther  security  for  the  payment  of  said  note ;  and  if  the 
jury  further  find,  that  the  defendants  never  gave  any  order  or 
authority  to  the  plaintiffs,  or  to  any  other  person,  for  the  famishing 
of  the  materials  charged  in  the  accoant  of  the  plaintiffs,  the  price  or 
raiae  of  which,  they  seek  to  recover  in  this  action ;  and  if  they 
farther  find,  that  the  defendants  never  took,  or  had,  or  exercised  any 
possession  or  control  of  the  said  brig,  antil  she  retarned  to  the  port 
of  Baltimore,  upon  the  termination  of  her  voyage  ander  the  charter 
party,  made  between  Hngh  Boyle  and  James  Hall,  then  the  plaintiffs 
are  not  entitled  to  recover  in  this  action ;  notwithstanding  that  the 
bill  of  sale  is  absolute  on  its  face,  and  notwithstanding  the  oath  and 
registry  made  and  procured  at  the  custom  house  by  the  defendants, 
or  some  of  them,  notwithstanding  the  insurance  procured  by  the  de- 
feudants  upon  their  order  on  the  vessel  and  freight,  and  notwith- 
standing the  defendants,  after  the  return  of  said  vessel  as  aforesaid, 
in  August  or  September,  1842,  did  take  possession  of  and  sell  her 
for  the  purpose  of  paying  the  defendants  the  amount  of  the  said 
note,  the  premium  of  insurance  on  the  said  vessel  and  freight,  and 
other  expenses  incidental  to  the  entry  of  the  vessel  at  the  port  of 
Baltimore. 

2nd.  If  the  jury  find,  from  the  evidence,  that  the  supplies  charged 
in  the  plaintiffs'  account  were  furnished  to  the  brig  Harriet,  upon 
the  credit  and  upon  the  authority  of  H.  B.,  and  not  upon  the  credit 
of  the  defendants,  that  then  the  plaintiffs  are  not  entitled  to 
recover. 

3rd.  If  the  jury  find,  from  the  evidence,  that  the  defendants  never 
took  possession  of,  nor  exercised  any  control  over  the  brig  Harriet, 
until  she  returned  from  her  voyage  under  the  charter  party ;  and  that 
between  the  23rd  of  November  and  *  the  15th  December,  ^^^ 
1841,  inclusive,  (comprising  the  dates  of  the  plaintiffs'  ac-  ^'^  • 
count,)  James  Hall,  the  freighter,  or  Wm.  Champion,  asj^the  master 
appointed  by  him,  or  both  together,  had  the  actual  possession  and 
charge  of  said  vessel,  under  said  charter  party;  and  that  the  plain- 
tiffs, within  that  period,  did  not  know  that  the  defendants  had  any 
title  or  interest  in  said  vessel,  but  knew,  or  supposed,  that  H.  B.  had 
been,  and  was,  the  owner  of  said  vessel,  that  then  the  plaintiffs  are 
not  entitled  to  recover  in  this  action,  by  reason,  that  the  law  upon 
that  state  of  facts,  does  not  raise  or  imply  an  assumpsit  on  the  part 
of  the  defendants,  to  pay  for  the  supplies  furnished  by  plaintiffs  for 
said  vessel,  within  that  period,  upon  the  order  of  the  said  master, 
without  the  knowledge  or  authority  of  the  defendants. 

The  County  Court  [Abgheb,  C.  J.  and  Pubviance,  A.  J.]  rejected 
the  first  and  third  prayers  offered  by  the  plaintiffs,  and  granted  the 
weond  prayer  offered  by  them. 

The  Court  also  refused  the  first  prayer  offered  by  the  defendants,, 
and  granted  their  second  prayer,  and  in  siddition  thereto,  and  in  lien 
18  2g. 
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of  the  defendants'  third  prayer,  gave  also  the  following  instractioiu 
to  the  jury. 

If  the  jury  believe  that  the  defendants  were  owners  of  the  brig, 
yet  if  they  believe  that  Hugh  Boyle,  with  the  consent  and  permis- 
sion of  the  defendants,  chartered  the  brig  to  Hall,  for  a  voyage  to 
the  coast  of  Africa,  according  to  the  terms  of  the  charter  party 
offered  in  evidence,  and  that  the  same  was  assigned  by  Boyle,  a«  a 
security  to  the  defendants,  for  their  indebtedness  to  him,  and  that 
the  defendants  accepted  said  assignment,  and  that  the  materials  for 
which  this  suit  is  brought  were  furnished  after  the  date  of  the 
charter,  and  before  the  date  of  the  assignment,  the  defendants,  as 
legal  owners  of  the  ship,  are  not  answerable  for  the  materials 
furnished,  unless  the  jury  should  believe,  that  the  plaintiffs  fur- 
nished the  materials  on  the  credit  of  the  defendants,  as  the  legal 
owners. 

To  the  rejection  by  the  Court,  of  the  first  and  third  prayers,  offered 
by  the  plaintiffs,  and  the  granting  of  the  second  prayer,  offered  by 
the  defendants,  and  additional  instructions  of  the  Court,  the  plain- 
tiffs, by  their  counsel,  excepted. 

Mg^f^  *The  defendants,  under  the  provisions  of  the  Act  of  As- 
^^^  sembly  of  December  Session,  1831,  chap.  319,  beg  leave  to 
except,  as  well  to  the  opinion  of  the  Court  in  refusing  to  grant  their 
first  and  third  prayers,  as  also  to  the  opinion  of  the  Court  in  granting 
the  plaintiffs'  second  prayer,  and  prayed  the  Court  to  sign  and  seal 
this  bill  of  exceptions  on  their  behalf,  which  was  done. 

Both  parties  appealed  to  this  Court. 

'  The  cause  was  argued  before  Dorset,  Spenge,  and  MAaBUDEB, 
JJ. 

Teackle  and  Steele^  B,  A.  (?.,  for  the  plaintiffs  below.  Hinckley^  for 
the  defendants  below. 

MAaBUDEB,  J.  delivered  the  opinion  of  this  Court.  This  action 
was  brought  by  the  appellants,  to  recover  from  the  appellee  a  sum  of 
money  alleged  to  be  due,  for  supplies  furnished  for  the  brig  Harriet, 
by  the  appellants. 

It  is  not  disputed  that  the  supplies  were  furnished,  but  it  is  in- 
sisted by  the  appellees,  that  they  are  not  responsible  for  them. 

1st.  Because  they  were  not  the  owners  of  the  vessel : 

2nd.  Because  the  credit  was  given  to  another,  to  wit,  to  Hugh 
Boyle. 

There  was  certainly  evidence  offered  to  the  jury,  that  the  appellees 
were  the  owners  of  the  vessel  at  the  time  that  she  was  furnished 
with  the  supplies.  But  the  account  against  the  vessel  and  its  owner, 
was  sent  to  Boyle,  and  this  it  is  supposed,  was  giving  credit  to  bim. 
It  appears  however,  that  Boyle  was  at  one  time  the  owner  of  the 
vessel,  and  it  would  seem  that  the  account  was  sent  to  him,  under  an 
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impression  that  he  was  still  the  owner.  This  proof  of  the  account 
being  sent  to  Boyle,  cannot  discharge  the  owner,  if,  bat  for  this  proof, 
he  would  have  been  answerable.  Unless  the  seller  knows  at  the 
time  who  the  principal  is,  and  notwithstanding  that  knowledge, 
makes  the  agent  his  debtor,  the  principal  is  •  not  discharged,  ^^q 
(See  Boscoe  on  Evidence^  216,  and  the  authorities  there  col-  ^^^ 
looted.)  Notwithstanding  all  the  testimony,  then,  on  the  part  of  the 
appellees,  designed  to  show  that  the  credit  was  giv6n  to  Boyle,  the 
former  may  be  answerable,  and  it  is  a  material  question  in  the  case, 
whether  Boyle,  in  purchasing  these  supplies,  is  not  to  be  regarded  as 
the  agent  of  the  appellees  f  There  was  testimony  offered  to  the 
jury,  "  tending  to  prove  "  the  agency.  Of  the  weight  to  which  that 
testimony  was  entitled,  the  jury  are  the  exclusire  judges. 

The  Court  below,  therefore,  erred  in  granting  the  second  prayer  of 
the  defendants  below,  as  it  withdrew  the  question  of  agency  from 
the  consideration  of  the  jury,  and  also  in  giving  the  instruction 
which  was  given,  in  lieu  of  the  instruction  asked  for  by  the  appel- 
lees in  their  third  prayer. 

No  error  is  discovered  in  the  rejection  of  the  appellants'  first  or 
third  prayer. 

The  appellants,  who  were  defendants  in  the  Court  below,  took  ex- 
option  to  the  opinion  of  the  Court,  that  parol  evidence  wasjinadmis- 
Bible  to  show,  that  the  bill  of  sale  was  intended  to  be  a  mortgage. 
It  is  the  opinion  of  this  Court,  that  the  decision  was  correct.  Parol 
evidence  is  inadmissible  to  change  or  contradict  the  terms  of  a  writ- 
ten instrument.  Strangers  to  the  instrument,  when  authorized  to 
impeach  or  contradict  it,  may  offer  parol  testimony  for  that  purpose ; 
and  so  a  grantor  may,  in  a  controversy  with  the  grantee,  if  he 
charges  the  same  to  have  been  obtained  by  fraud  or  mistake.  But 
the  parties  to  a  written  instrument  are  not  permitted,  in  controver- 
sies with  strangers,  to  insist,  that  it  does  not  express  what  it  was  in- 
tended to  express.  The  appellants,  after  obtaining  an  absolute  deed, 
and  authorizing  the  community  to  regard  them  as  the  owners  of  the 
vessel,  cannot  now,  for  their  own  benefit,  be  permitted  to  allege  that 
their  bill  of  sale  is  a  mortgage. 

The  party  here,  \^ho  is  a  stranger  to  the  deed,  insists,  that  it  is 
what  it  par()orts  to  be,  and  the  appellants  who  accepted  it,  are  pre- 
daded  from  offering  the  evidence  on  which  they  rely,  in  order  to  de- 
feat the  action  against  them. 

*  Judgment  must  therefore  be  reversed  upon  the  appeal  of  '  -^ 
the  ]>laintiffs  below,  upon  this  second  prayer;  and  upon  the  ^^^ 
instructions  given  by  the  Court  to  the  jury.  And  affirmed  upon 
their  first  and  third  prayers. 

Upon  the  appeal  of  the  defendants  below,  the  instructions  to 
whieh  they  excepted,  are  affirmed. 
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Dorset,  J.  diBsented  to  the  affirmance,  upon  the  appeal  of  the  de- 
fendants below. 

Judgment  reversed  upon  the  appeal  of  J.  dt  O. 

Henderson^  and  procedendo  awarded. 


The  Chableston  Insurance  and  Trust  Company  vs.  Jas.  J. 
Corner  and  Thomas  Corner. — December,  1844. 


Freight  was  insured  on  a  voyage,  at  and  from  M.  V.  to  CO.,  and  at  and 
from  thence  to  B.,  estimated  at  $4,000.  It  was  due  at  B.,  on  the  right- 
delivery  of  t^e  cargo  there.  The  vessel  proceeded  to  CO.,  and  there 
delivered  and  took  in  cargo.  While  her  lading  was  in  progress,  she 
was  forcibly  taken  possession  of  by  a  foreign  ship  of  war,  and  carried 
back  to  M.  v.;  where,  after  some  detention,  in  March,  1839,  she  was 
restored  to  her  master,  who  claimed  full  freight  from  the  charterer, 
which  he  resisted;  and  upon  a  submission  to  arbitration,  the  vessel  was 
allowed  $1,200,  and  the  charter  party  cancelled.  C.  C.  being  now  block- 
aded, the  voyage  was  broken  up  and  abandoned.  On  the  3nd  May,  1830, 
(forty-seven  days  after  her  capture,)  the  master  chartered  her  on  another 
voyage,  from  M.  V.  to  H.  In  an  action  against  the  underwriter,  it  was 
Held: 

1st.  That  as  a  contract  of  insurance  is  one  of  indemnity,  the  doctrine  of 
salvage  for  freight,  has  been  introduced  as  a  fair  item  in  the  adjustment 
of  actual  loss;  and  that  the  underwriter  was  entitled  to  a  credit  for  the 
sum  paid  the  master,  on  account  of  freight. 

2nd.  The  doctrine  of  salvage  for  freight  is  confined  to  freight' earned  on  the 
particular  cargo  contemplated  in  the  policy,  or  other  freight  earned  on 
the  same  voyage.  In  such  case,  the  insurer  is  only  liable  for  the  differ- 
ence, because  that  is  the  extent  of  the  actual  loss  by  that  voyage. 

3rd.  After  time  sufficient  for  the  completion  of  the  original  voyage,  had 
elapsed,  the  master  of  the  vessel  not  being  able  to  proceed  on  that,  is  at 
liberty  to  enter  upon  another,  and  distinct  voyage:  and  the  freight 
earned  upon  the  latter  voyage,  will  not  enure  to  the  benefit  of  the  un- 
derwriter. 

4th.  The  time  in  which  a  voyage  should  be  performed,  is  a  question  of  fact, 
and  not  to  be  assumed,  or  asserted  by  the  Court. 

/til    *  ^^^*  ^P^'^  ^  policy  for  account  of  whom  it  may  concern,  in  an  ac- 

*•'  *  tion  by  A.,  where  the  plaintiff  did  not  disclose  by  the  pleading, 

any  other  interest  or  damage,  than  that  which  A.  had.  or  sustained,  he 

cannot  recover  for  more  than  the  proportion  in  which  he  was  interested. 

Where  the  plaintiff  offered  in  evidence  verbal  and  written  testimony,  to 
maintain  his  issue  in  an  action  of  assumpsit,  part  of  which,  in  writing, 
was  admitted  by  the  defendant,  as  evidence  of  the  facts  recited  in  it; 
part,  as  if  regularly  proved  under  a  commission — another  portion  being 
a  deposition  of  a  witness,  no  part  of  the  plaintiff  ^s  proof  being  contra- 
dicted, he  cannot  assume  that  the  jury  will  find  the  facts  accordingly; 
and  pray  the  Court  to  instruct  them,  upon  that  assumption. 
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The  Bnfficiency  of  evidence  to  satiBfy  a  jury,  or  the  circum^nce,  that  it  is 
all  on  dne  side,  does  not  authorize  the  Court  to  direct  them,  that  it  proves 
a  fact  in  controversy,  (a) 

The  jary  have  the  power  to  refuse  their  credit  to  parol  testimony,  and  no 
action  of  the  Court  should  control  the  exercise  of  their  admitted  right, 
to  weigh  its  credibility,  (a) 

A  charter  party  granted  and  let  on  freight,  the  whole  tonnage  of  a  vessel, 
for  a  voyage  from  M.  V.  to  C.  C.  and  thence  to  B.  When  the  lading  at 
G.  C.  was  completed,  she  was  to  depart  and  proceed  to  B. ;  where  the 
cargo  was  to  be  discharged,  and  thus  end  the  voyage.  In  consideration 
of  which,  the  charterer  agreed  to  pay  the  owners  a  gross  sum,  ''payable 
on  the  right  delivery  of  the  cargo  at  B."  The  vessel  received  cargo  at 
M.  v.;  proceeded  to  C.  C;  where  a  part  was  landed,  and  a  part  of  the 
cargo  destined  to  B.,  shipped.  At  this  time  she  was  forcibly  taken 
possession  of  by  a  ship  of  war,  and  carried  back,  by  force,  to  M.  Y.; 
where  she  was,  after  some  delay,  restored  to  her  master.  Under  such 
circumstances,  the  charter  party  did  not  impose  an  o|}ligation  on  the 
charterer  to  pay  the  whole  freight  at  M.  Y.,  as  if  the  vessel  had  pro- 
ceeded to  B.  The  intent  of  the  charter  was,  that  a  full  and  complete 
cargo  should  be  received  at  C.  and  delivered  at  B.,  to  entitle  the  owner 
to  full  freight;  the  charterer  being  in  no  default. 

Appeal  from  Baltimore  Goanty  Coart.  This  was  an  action  of 
assumpsit,  commenced  on  the  31st  December,  1839,  by  the  appellees 
against  the  appellants. 

The  plaintiffs  declared,  on  the  policy  mentioned  in  the  bill  of  excep- 
tions, and  assigned  as  a  breach  of  the  contract,  that  heretofore,  to 
wit,  on  the  20th  Febraary,  1839,  divers  goods  of  great  value  had 
been  and  were  shipped  and  loaded  at  Mont-e  Video,  in  and  on  board 
the  said  brig  or  vessel,  in  the  said  policy  of  insnrance  mentioned,  to  be 
<»rried  and  conveyed  therein,  on  and  for  freight  in  daring  said  voy- 
age, to  wit,  *  at  the  county  aibresaid,  and  that  they,  the  said  m^^ 
plaintiffs,  were  then  and  there,  from  thence  until,  and  at  the  '^^'^ 
time  of  the  loss  hereinafter  mentioned,  interested  in  the  freight  of 
the  said  goods  so  ship|)ed  and  loaded  as  aforesaid,  to  a  large  value  and 
amount,  to  wit,  to  the  valae  and  amount  of  all  the  moneys  by  them  ever 
insured  or  cause  to  be  insured  thereon,  to  wit,  at  the  connty  aforesaid. 
And  the  said  plaintiffs  in  fact,  further  say,  that  heretofore,  to  wit,  on 
20th  Febraary,  1839,  the  said  brig  or  vessel,  with  the  said  goods  on 
board  thereof,  departed  and  set  sail  from  Monte  Video  aforesaid,  on 
her  said  voyage  towards  Corrieutes  afoi^esaid,  and  that  the  freight 
of  the  said  goods,  in  the  case  of  her  arrival  there,  woald  have 
amoanted  to  a  large  sum  of  money,  to  wit,  the  sum  of  four  thousand 
dollars ;  and  that  afterwards,  and  whilst  the  said  brig  was  at  anchor 


(a)  Affirmed  in  Ins,  Co,  vs.  Hamill,  6  Qill,  06;  Brooke  vs.  Townshend^  7 
Gill,  32;  Orove  vs.  Brien,  1  Md.  451;  Brown  vs.  EUicott,  2  Md.  82;  Okisko  Co. 
v«.  Matthews,  8  Md.  177;  Field  vs.  Ins.  Co,  8  Md.  250;  Barry  vs.  Hoffman,  6 
Md.  86;  Boyd  vs.  McCann,  10  Md.  128;  Iron  Co.  vs.  ScaXly,  27  Md.  602.    See« 
Ragan  vs.  Oaither,  11  O.  &  J.  820,  to  the  same  effect. 
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in  the  bay  near  Cape  Conientes,  to  wit,  on  the  16th  of  March,  1839, 
the  said  brig  or  vessel,  with  said  goods  on  board  thereof  as  aforesaid, 
were  od  the  high  seas,  to  wit,  at  the  County  Court  aforesaid,  with 
force  and  arms,  and  in  an  hostile  manner  boarded,  captured,  seized 
and  forcibly  taken  possession  of,  and  the  American  flag  hauled  down 
by  the  French  vessel  of  war,  the  Perle,  and  the  captain,  officers  and 
crew  of  the  said  brig  Eliza  Davidson,  made  prisoners,  a  part  of  whom 
were  sent  on  board  the  said  vessel  of  war,  the  Perle.  And  owing 
to  the  arrest,  restraints  and  detainments  of  kings  and  princes,  the 
said  plaintifls  thereby,  then  and  there  lost,  and  were  deprived  of  the 
freight  of  the  said  goods  and  merchandise  so  on  board  the  said  brig, 
on  freight  as  aforesaid,  at  the  county  aforesaid;  of  all  which  said 
several  premises,  the  said  defendants  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  county  aforesaid,  had  notice,  and  were 
then  and  there  requested,  by  the  said  plaintifif,  to  pay  them  the  said 
sum  of  $4,000,  so  by  them  insured  to  the  said  plaintiff  as  aforesaid, 
&c. 

The  defendants  appeared  and  pleaded  the  general  issue. 

The  jury  found  a  verdict  for  the  plaintiffs,  $3,437.70,  on  which 
judgment  was  rendered. 

At  the  trial  of  the  cause,  the  plaintiffs  offered  in  evidence  the  fol- 
lowing  proposal  for  insurance,  accompanied  by  the  letter  of 
41o   •  John  I.  Mattisou,  of  the  2nd  of  February,  1839,  and  the  con- 
sular certificate  of  K.  M.  Hamilton. 

<<  Dollars  four  thousand,  on  freight  of  goods,  estimated  at  —  Dol- 
lars, three  hundred  on  Chronometer. 

The  above  sums  are  offered  for  insurance  by  J.  J.  Corner  &  Bro., 

on  account  of  whom  concerned (citizens  of  the  United  States,} 

per  the  American  brig  Eliza  Davidson,  Mattison  master,  at  and 

from  Monte  Video  to  Cape  Corrientes,  and  at  and  from  thence  to 

Boston.    The  vessel  safe  at intended  to  sail  on  or  about  14th 

February,  from  Monte  Video.  Sailed  from  .  N.  B.  Every  cir- 
cumstance material  for  the  underwriters  to  know,  so  as  to  form  a 
just  opinion  of  the  above  risk,  is  disclosed  in  this  offer.  22nd  April, 
1839.  The  premium  on  the  above  vessel  was  fixed  by  the  agent  of 
the  Charleston  Insurance  and  Trust  Company,  at  the  agency  in  Bal- 
timore, this  22nd  day  of  Aiiril,  1839,  and  at  the  rate  of  1 J  per  ct. 

Accepted — J.  J.  Cobneb  &  Bbo. 

"  Monte  Video,  February  2nd,  1839.  Messrs.  Jas.  J.  Corner  &  Bro., 
Baltimore.  Gentlemen, — Since  my  last,  per  Mentor,  I  have  char- 
tered the  brig  E.  Davidson,  to  load  part  of  a  cargo  at  this  port  and 
proceed  to  Cape  Corrientes,  in  the  lat.  of  38^  south,  and  there  load 
with  a  cargo  of  bale  goods  for  Boston,  allowing  the  shippers  fifty 
lay  days  at  the  Cape,  for  the  round  sum  of  four  thousand  Spanish 
dollars.  To  obtain  this  freight,  1  have  agreed  to  give  them  the  use 
•  of  what  funds  I  may  have,  at  par,  for  a  draft  at  sight  on  Boston.  I 
shall  sail  from  here  on  or  about  the  14th  inst.    You  will  please  make 
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insarance  on  the  amoant  of  the  charter,  and  $300  on  a  chronometer 
I  bought  here.  The  port  I  am  abont  to  proceed  to  is  in  the  Province 
of  B.  Ay  res,  bat  is  not  included  in  the  blockade,  as  you  will  perceive 
by  the  annexed  certificate  of  the  U.  S.  Consul. 

I  remain  your  ob't  serv^t,  John  I.  Mattison." 

^^  Consulate  of  the  United  States.    I,  the  undersigned,  consul  of  the 

United  States,  do  hereby  certify  that  the  port  of  Gor- 

[Consular    rientes,  to  which  the  brig  Eliza  Davidson  is  bound,  is 

Seal.]        not  within  the  limits  of  the  blockade  by  the  French 

squadron.    Given  under  •  my  hand  and  seal  at   ^  -  ^ 

Moute  Video,  this  2nd  of  February,  1839.  *** 

R.  M.  Hamilton." 
And  the  policy  of  insurance  following,  which  was  admitted  to  have 
been  signed  by  T.  P.  Williams,  the  authorized  agent  of  the  defend- 
ants: 
^^  By  the  Charleston  Insurance  and  Trust  Company.    Open  policy, 
No.  65.    This  policy  of  insurance  witnesseth,  that  the 
Freight,       Charleston  Insurance  and  Trust  Company  have  in- 
Chronometer,  sured,  and  by  these  presents  do  insure  James  J.  Corner 

&  Bro.,  at  and  from  Monte  Video  to  Cape  Corrientes, 
and  at  and  from  thence  to  Boston,  as  per  annexed  endorsements,  as 
well  in  his  or  their  own  name,  as  in  the  name  or  names  of  all  and  every 
other  person  or  persons  to  whom  the  same  doth,  may  or  shall  apper- 
tain, in  part  or  in  whole,  lost  or  not  lost :  beginning  the  adventure 
respectively  upon  the  property  insured,  that  is  to  say,  on  all  lawful 
goods  and  merchandise,  from  and  immediately  following  the  loading 
thereof,  and  so  shall  begin,  continue  and  endure  until  said  goods, 
merchandise  or  freight  shall  be  safely  landed :  and  on  vessels,  the  risk 
shall  begin  at  and  from  the  places  of  departurCyand  so  shall  continue 
and  endure  till  said  vessel  shall  have  arrived,  and  been  moored  at  an- 
chor twenty-four  hours  in  safety,  &c.  The  adventures  and  perils 
which  the  said  Insurance  Company  are  contented  to  bear,  and  take 
open  them,  are  of  the  seas,  &c.,  enemies,  pirates,  &c.,  restraints  and 
detainments  of  all  kings,  princes  or  people,  of  what  nation  or  quality 
soever,  &c.;  and  of  all  such  other  losses  or  misfortunes  which  have, 
or  shall  come  to  the  damage  or  detriment  of  the  property,  or  any 
part  thereof,  jus  insurers  are  legally  accountable  for.  Warranted, 
nevertheless,  by  the  insured,  free  from  any  charge,  damage  or  loss, 
which  may  arise  from,  or  in  consequence  of  any  illicit  or  prohibited 
trade,  or  trade  in  articles  contraband  of  war,  &c. 

In  witness  whereof,  the  Charleston  Insurance  and  Trust  Company 
have  caused  these  presents  to  be  signed  by  their  agent  in  the  City 
of  Baltimore,  this  22nd  day  of  April,  1839. 

Thos.  p.  Williams, 
Agent  of  the  Charleston  Insurance  and  Trust  Co." 
•  "W,!)^  on  freight.    300  on  Chronometer." 
They  further  offered  in  evidence  the  charter  party,  follow-  **^ 
ing,  viz : 
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''  This  charter  party  of  afifreightment,  made  and  entered  into  this 
1st  February,  1839,  between  John  I.  Mattison,  master  of  the  brig 
Eliza  Davidson,  now  lying  in  the  harbor  of  Monte  Video,  of  the  one 
part,  and  Alfred  Peabody  of  the  other  part.    Witnesseth,  that  the 
said  John  I.  Mattison,  for  the  consideration  hereinafter  mentioned, 
has  covenanted,  granted  and  let  on  freight,  unto  the  said  Alfred 
Peabody,  the  whole  tonnage  of  the  said  brig  Eliza  Davidson,  for  a 
voyage  to  be  made  with  the  said  brig,  in  manner  hereinafter  men- 
tioned.   And  the  said  John  I.  Mattison  does  hereby  promise,  that 
the  said  brig  shall  be  staunch,  &c.,  and  that  she  shall  receive  on 
board  from  the  said  Alfred  Peabody,  goods  to  the  amount  of  sixty 
tons,  or  thereabouts,  with  which  she  will  proceed  to  Cape  Corrientes, 
where  she  will  discharge  said  goods,  and  receive  on  board  from  the 
said  Alfred  Peabody,  a  full  and  complete  cargo  of  bales,  &c.,  the 
same  to  be  put  on  board  at  the  expense  of  the  said  Alfred  Peabody, 
and  when  the  said  lading  is  completed,  to  depart  and  proceed  to  the 
port  of  Boston,  where  the  cars:o  is  to  be  discharged ;  and  being  there 
arrived,  the  said  lading  to  be  delivered  to  the  said  Alfred  Peabody, 
or  his  agents  or  assigns,  and  thus  end  the  voyage,  (excepting  always 
against  the  dangers  of  the  seas,  robbers,  pirates,  restraints  of  princes 
and  rulers,  and  all  .unavoidable  accidents  and  calamities,)  for  and  in 
consideration  of  which,  the  said  Alfred  Peabody  consents,  promises 
and  agrees,  to  and  with  the  said  John  I.  Mattison,  that  there  shall 
be  paid  to  him,  his  agents  or  assigns,  the  sum  of  four  thousand  one 
hundred  Spanish  dollars,  or  equivalent,  payable  on  the  right  delivery 
of  the  cargo  at  the  aforesaid  port  of  Boston.    And  the  said  John  I. 
Mattison  further  promises  and  agrees,  to  allow  fifty  running  days  to 
unlade,  &c." 

^^  The  above  charter  party  is  cancelled  this  day.  Monte  Video, 
April  2nd,  1839.  Alfred  Peabody." 

*  The  plaintiff  also  ofifered  in  evidence  the  protest  made  be- 
^*"  fore  the  consul  of  the  United  States  to  the  Oriental  Bepnblic 
of  the  Uruguay,  by  John  I.  Mattison,  master,  and  others  of  the 
American  brig,  Eliza  Davidson  of  Baltimore,  who  being  duly  sworn, 
did  depose  as  follows : 

^'  That  he,  the  deponent,  having  engaged  with  Mr.  Alfred  Peabody, 
a  citizen  of  the  United  States,  to  perform  a  voyage  in  the  brig  under 
his  command,  from  Monte  Video  to  Loberia  Chica,  on  the  Coast  of 
Patagonia,  and  from  thence  to  Boston,  in  the  United  States,  did  sail 
from  the  said  port  of  Monte  Video  on  the  20th  February,  1839 ;  and 
that  on  the  23d  of  same  month,  at  1  o'clock,  P.  M.,  made  the  land, 
the  north  part  of  Cape  Corrientes,  distant  about  ten  miles,  and  at  4 
o'clock,  P.  M.,  the  harbor  near  Corrientes  bore  W.  N.  W.  seven  miles, 
at  which  time  he  tacked,  &c.  On  the  24th  made  the  land  again, 
bearing  W.  N.  W.,  the  weather  being  boisterous,  kept  an  ofiiDg;  on 
the  25th,  at  6  A.  M.,  the  weather  having  become  moderate,  made  all 
sail  for  the  land ;  at  10  h.  30  m.  A.  M.,  made  Cape  Corrientes;  at  1 
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h.  30  m.  P.  M.,  came  to  anchor  in  the  bay;  on  the  26th  the  deponent 
went  on  shore,  and  retarned  with  some  laborers  in  the  boat,  and 
ODmmenced  discharging  his  cargo,  &o.;  on  the  3d  March,  discharged 
and  received  a  cargo  on  board ;  the  4th,  weighed  the  anchors  and 
ran  near  the  shore  to  make  abetter  harbor — discharged  and  received 
eargo  on  board,  &c.;  the  16th  same  month,  observed  a  vessel  in  the 
offing,  being  the  first  since  their  anchorage  in  the  bay ;  at  10  A.  M., 
8he  proved  to  be  the    French  vessel  of  war,    '  the  Perle,'  which 
boarded  the  brig  and  took  immediate  and  forcible  possession,  and 
hanled  down  the  American  flag,  and  made  prisoner  of  the  deponent, 
his  officers  and  crew,  part  of  whom  were  sent  on  board  the  Perle ; 
these  steps  were  taken  by  the  French  officer  and  his  crew  prior  to 
his  asking  for  the  vessel's  papers,  or  any  qaestion  by  which  they 
eoold  have  ascertained  the  national  character  of  the  said  vessel — 
^ven  Frenchmen  remained  in  charge  of  the  brig,  with  their  arms 
aboot  them;  at  4  P.  M.,  they  descended  into  the  hold,  and  drew  off 
a  portion  of  wine  and  rnm  for  their  use,  being  part  *  of  the    ^-m^^ 
eaigo;  at  5  P.  M.,  they  attempted  to  get  the  brig  ander  way,  ^'^ ' 
in  doing  which  they  apset  the  windlass,  and  carried  away  the  greater 
port  of  the  pall  plates ;  at  6  A.  M.,  they  concladed  to  remain  at 
anchor  daring  the  night,  and  set  a  watch,  five  men  in  each,  all  armed; 
in  hoisting  some  casks  of  water  on  board  they  spilled  a  large  quan- 
tity on  the  goods  in  the  hold,  which  caused  considerable  damage ; 
on  the  17th,  strong  breezes  from  the  northward  and  eastward ;   at  6 
A  M.,  the  boats  of  the  Perle  boarded  us  with  about  twenty  men, 
And  immediately  got  the  brig  under  way,  cutting  the  running  rig- 
ging and  breaking  many  articles  that  came  in  their  way ;   they  also 
broached  the  brig's  provisions,  and  used  them  without  ceremony. 
March  18th,  the  French  crew  regularly  drew  from  the  cargo  three 
backets  full  of  wine  per  day,  and  used  the  brig's  provisions  extrava- 
gantly, and  the  vessel  was  managed  so  badly,  that  the  deponent  con- 
«dered  the  safety  of  the  vessel  and  his  life  in  great  danger,  there 
being  bat  two  able  seamen  among  the  French  crew ;  on  the  20th 
same  month,  at  8  A.  M.,  made  Monte  Video;   at  1  P.  M.,  came  to 
anchor  within  half  gunshot  of  the  flag  ship  of  the  French  Admiral, 
after  which  an  officer  from  the  Perle  came  on  board,  and  took  an  in- 
ventory of  the  cargo  .on  board,  and  the  vessel's  roll,  clearance  and 
bill  of  health ;  on  the  21st  the  mate  of  the  brig  was  sent  from  the 
Perie  on  board,  and  the  deponent  was  permitted  to  go  on  shore,  the 
French  crew  still  in  the  possession  of  said  brig  and  the  greater  part 
in  a  state  of  intoxication,  having  free  access  to  the  wine  and  spirits, 
and  provisions  generally ;  25th,  at  1  P.  M.,  Commodore  Nicholson,  in 
command  of  the  C.  S.  Squadron,  came  along  side  of  the  brig,  accom- 
panied by  the  American  Gonsul,  and  took  the  deponent  on  shore  for 
the  purpose  of  an  interview  with  the  French  Admiral,  who,  through 
the  demand  of  Commodore  Nicholson,  determined  to  give  up  the 
vessel  and  cargo  on  board,  to  the  deponent,  but  refused  any  remu- 
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Deration  as  damages  for  the  detention  and  illegal  capture  of  Raid 
brig.  On  the  26th  same  month,  at  7  A.  M.,  a  boat  from  the  Perle 
came  along  side,  and  placed  the  original  crew  of  the  brig  on  board, 

/llfi  ^°^  ^"^^^  ^^^  French  officer  and  crew  from  on  board,  *tha8 
**®  delivering  the  vessel  to  the  deponent,  after  having  forcible 
possession  for  ten  days,  daring  which  time  the  said  brig  suffered 
severely  in  her  sails,  rigging,  &c.,  in  consequence  ot  negligence  and 
the  incapacity  of  the  French  crew.  And  the  deponent  further  de- 
clares, that  he  was  not  asked  for  his  vessel's  papers  until  nearly  half 
passage  to  Monte  Video,  from  Loberia  Ghica,  and  that  he  then  re- 
fused them,  upon  the  ground  that  he  had  been  illegally  captured,  and 
that  the  said  papers  should  have  been  asked  for  prior  to  taking  and ' 
holding  possession  of  the  said  vessel,  and  that  after  the  anchorage 
near  the  Admiral's  ship,  an  officer  from  the  Perle  came  on  board  and 
demanded  the  papers,  which  were  delivered  by  the  deponent,  viz: 
roll,  clearance,  and  bill  of  health,  which  were  afterwards  returned. 
Therefore,  &c.  Signed,  John  I.  Mattison." 

And  which  was  admitted  as  evidence  of  the  facts  therein  recited. 

The  certificate  of  Alfred  Peabody  declared  that  <^  on  the  first  day 
of  February,  1839, 1  chartered  from  Capt.  J.  I.  M.,  the  brig  B.  D., 
under  his  command,  and  lying  in  the  harbor  of  M.  Y.,  for  a  voyage 
hence  to  C.  C,  and  thence  to  the  port  of  B.,  for  the  round  sum  of 
$4,100;  that  the  said  brig  proceeded  to  her  first  place  of  destination 
and  while  there  partially  laden,  was  forcibly  taken  possession  of  bj 
one  of  the  French  blockading  squadron,  and  brought  to  this  port,  by 
which  act  the  voyage  was  destroyed.  That  Capt.  M.,  on  his  arrival 
here,  claimed  the  full  amount  of  the  charter  of  his  vessel,  a«  per 
charter  party,  which  I  refused  to  comply  with  on  the  plea,  that  lie 
had  not  fulfilled  his  part  of  the  contract  by  the  non-completion  of 
the  voyage;  that  Capt.  M.  refused  todeliverupany  part  of  the  cargo 
taken  on  board  at  C.  C,  until  his  charter  was  satisfied ;  that  to 
avoid  unnecessary  expense  and  delay,  we  finally  agreed  to  leave  the 
matter  to  arbitration,  and  that  it  was  settled  accordingly.  I  further 
certify,  that  had  Capt.  M.  refused  to  comply  with  the  decision  of  the 
arbitrators,  and  had  still  insisted  on  the  full  amount  of  his  charter, 
I  should  have  protested  against  him,  having  *  advised  the  Con- 
**^  sul  of  the  United  States  of  my  intention  to  that  effect,  and 
should  have  applied  to  the  authorities  here  to  have  detained  his  ves- 
sel until  the  property  on  board  of  her  had  been  delivered  up  to  me, 
on  my  paying  that  portion  of  the  charter  determined  by  the  arbitra- 
tors. In  testimony  whereof,  I  hereunto  set  my  hand,  this  30th  April, 
1840.  Alfred  Peabody.^' 

Which  it  was  agreed  should  be  received  as  evidence  as  full}'  as  if 
regularly  proved  under  a  commission. 

The  plaintiff  also  proved  the  awards  following : 

''  Having  been  called  upon  to  arbitrate  in  the  case  of  a  dispute  which 
has  arisen  between  Mr.  Peabody,  the  charterer  of  the  brig  E.  D., 
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and  J.  M.,  the  master  of  that  brig,  with  regard  to  the  amoant  that 
shonld  be  paid  the  said  master,  (on  the  discharge  here  of  the  cargo 
now  on  board  that  vessel,)  to  cancel  the  agreement  entered  into  be- 
tween the  two  parties.  I  beg  to  say,  that  I  have  perused  the  charter 
party — have  also  heard  the  explanations  made  by  both  parties,  and 
now  give  it  as  my  opinion  that  Mr.  P.  should  pay  the  said  Capt.  Mat- 
tison  ¥1,200,  in  full  of  all  demands.  Alex.  Bogebs: 

Monte  Video,  1st  April,  1839."  - 

"In  the  case  of  the  brig  E.  D.,  chartered,  &c.  My  opinion  is^ 
that  in  consideration  of  Capt.  Mattison  having  fulfilled,  as  far  as  in 
his  power,  the  contract  entered  into,  carrying  and  delivering  the 
qoantity  of  cargo  agreed  on,  to  Cape  Corrientes,  and  having  brought 
seventy-six  bales,  admitted  to  be  one-fourth  of  a  cargo  for  the  vessel, 
to  Monte  Video ;  and  further,  by  performance  of  this  part  of  the 
voyage,  encountered  the  risks  and  perils  which  the  difference  of 
freight  from  Monte  Video  to  Boston,  and  from  Monte  Video  vm 
Cape  Gorrientes,  to  same  port,  prove  to  be  greatest,  the  one,  at  the 
time,  being  about  two  thousand  hard  dollars,  the  vessel  is  entitled  to 
one-half  for  her  freight.  As,  however,  the  charterer  does  not  derive 
benefit  from  the  part  of  the  voyage  performed,  to  anything  near 
that  proportion,  my  idea  is,  that  the  third  party  causing  the  non-fuK 
filment  of  charter,  shonld  be  called  on  and  made  accountable  for  the 
difference,  and  suggest  the  following  mode  •of  settlement:  ^^^ 
that  the  charterer  pay  to  the  vessel  91,200  in  full,  for  the  part  ^'•^ 
of  the  voyage  actually  performed,  receiving  the  bales  from  on  board 
in  Monte  Video ;  and  that  his  claim  on  the  French  Government  for 
the  balance,  say  eight  hundred  and  fifty  hard  dollars,  if  recovered, 
be  paid  over  to  Capt.  Mattison.  By  such  an  arrangement  the  loss 
snstained  would  fall  equally  on  either  party,  which,  in  equity  it 
should;  neither  being  culpable  for  the  want  of  performance  and  un- 
looked  for  difficulties  that  have  occurred.  Bobt.  C.  MoLean. 

Monte  Video,  1st  April,  1839." 

The  cancellation  of  the  charter  party  of  the  1st  February,  1839, 
was  admitted. 

The  defendant  thereupon  proved  that  John  I.  Mattison,  the  master 
of  the  brig  Eliza  Davidson,  was  a  part  owner  of  the  said  brig,  at  the 
date  of  the  said  charter  party  of  the  1st  February,  1839,  and  of  said 
policy  of  insurance,  and  has  so  continued  down  to  the  present  time; 
and  that  said  owners  received  from  Alfred  Peabody  the  sum  of 
(1,200,  awarded  as  is  hereinbefore  stated.  The  defendant  further 
offered  in  evidence  the  charter  party,  following : 

"Contract  of  affreightment  entered  into  before  me,  the  under- 
^ped,  licensed  broker,  between  Messrs.  James  Cruset  and  John  I. 
Mattison,  Captain  of  the  American  brig,  Eliza  Davidson,  Messrs. 
Southgate  &  Co.  being  her  consignees. 

Article  1st.  Mr.  James  Cruset  freights  from  her  captain,  John  I. 
Mattison,  the  American  brig  Eliza  Davidson,  to  load  with  meat  for 
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Havana,  obliging  himself  to  pat  on  board  from  four  thousand  five 
hundred  to  five  thousand  quintals  of  meat,  at  most,  and  to  pay  for 
freight,  $5,000,  in  gold  or  silver,  over  and  above  the  sum  of  five  per 
cent,  capa,  (a  kind  of  commission  not  known  to  the  translator.) 

Art.  2d.  Capt.  Mattison  allows  the  freighter  one  hundred  and 
thirty  days  for  the  loading  at  this  port  of  the  Eliza  Davidson,  and 
her  discharge  of  cargo  in  Havana ;  and  if,  at  the  end  of  that  time, 
any  part  of  the  cargo  should  remain  on  board,  the  freighter  shall  pay 
$25  per  day  demurrage,  for  every  day  thereafter. 
M^-m  *  Art.  3rd.  Capt.  Mattison  obliges  himself  to  place  his 
4i4l  vessel  in  all  proper  condition,  sound  and  dry,  to  prosecute  the 
voyage. 

Art.  4th.  The  freighter  obliges  himself  to  provide  payment  for 
storage,  and  to  pay  for  the  straw  which  may  be  necessary  for  the 
proper  conveyance  of  tne  meat. 

Art.  5th.  Capt.  Mattison  obliges  himself  to  consign  himself  and 
vessel  to  such  house  in  Havana,  as  the  freighter  may  designate,  and 
will  pay  to  his  consignees  two  and  a  half  per  cent,  commission  for 
the  collection  of  freight. 

Art.  6th.  The  time  above  designated,  will  commence  running 
from  the  3rd  day  of  May,  and  will  cease  on  the  day  when  the 
freighter  shall  advise  the  captain  that  the  cargo  is  ready.  It  will 
begin  to  run  in  Havana,  from  the  day  that  the  vessel  is  ready  to 
discharge;  both  the  contracting  parties  sign  the  above  contract  by 
-common  consent,  and  bind  themselves  to  its  fulfilment  respectively; 
the  one  by  his  cargo,  the  other  by  his  vessel,  apparel,  freight,  &c. 

(Signed,)  James  Cbuset, 

John  I.  Mattison." 

<<  Before  me,    Fbangisco  A.  Oobnez,  licensed  broker. 
Monte  Video,  May  2nd,  1839." 

''  Note. — Twenty  of  the  days  limited  above,  for  the  loading  and 
discharge,  were  consumed  in  Monte  Video,  leaving  only  for  the  dis- 
■charge  in  Havana  sixty  days,  (60.) 

(Signed,)  Fbangisgo  A.  Gobnez. 

Monte  Video,  July  13th,  1839.  James  Cbuset." 

'^  The  above  is  a  correct  translation  of  the  document  referi'ed  to 
me  for  translation.  S.  Teagkle  Wallis. 

15th  June,  1843." 

Which  it  was  admitted  was  executed  by  the  parties  hereto.  That 
the  voyage  therein  stipulated  to  be  performed  by  the  Eliza  Davidson, 
{the  brig  mentioned  in  the  policy  of  insurance,)  was  performed  by 
him  to  Havana,  and  the  freight  of  $5,000  earned  by  her,  and  paid 
to  the  owners;  and  that  said  voyage  to  Havana,  was  a  shorter 
^  voyage  than  would  have  been  that  to  *  Boston,  and  on  the 
^ZZ  ^jiy  home,  to  the  port  of  Baltimore,  of  said  brig,  where  she 
belonged. 
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The  plHintiff8  then  offered  iu  evidence  the  deposition  of  Shadrach 
Hnd^ns:  that  he  was  mate  of  the  brig  E.  D.  on  her  voyage  from 
M.  V.  to  G.  C,  and  from  thence  to  Boston,  to  be  performed  under  a 
charter  party.  The  voyage  commenced  in  the  beginning  of  the 
year  1839,  and  at  M.  Y.  they  took  in  a  cargo  for  Corrientes,  and. 
proceaded  to  Corrientes,  where  the  cargo  was  landed,  and  they  com- 
meDced  taking  in  a  cargo  for  Boston ;  and  when  they  had  taken  in  a 
part  of  tbe  cargo,  about  one-fonrth,  they  were  seized  by  a  French 
corvette,  and  all  the  crew  removed  to  the  corvette,  and  the  brig 
taken  possession  of  by  the  French.  The  French  did  a  great  deal  of 
mischief  to  the  said  brig;  left  all  her  boats  ashore;  broke  the  wind- 
lass; destroyed  the  greater  part  of  tbe  running  rigging;  and  the 
vessel  was  brought  as  a  prize  to  M.  Y.  He  further  states,  that  the 
crew  and  vessel  were  detained  about  ten  days  in  M.  Y.,  before  they 
were  released ;  as  he  understood  at  the  time,  C.  was  declared  in  a 
state  of  blockade,  and  said  brig  was  prohibited  from  going  there. 
After  their  release,  they  remained  in  M.  Y.  upwards  of  forty  days, 
wbeD  the  said  vessel  got  a  freight  for  Havana.  In  consequence  of 
this  declaration  of  blockade,  the  voyage  to  Boston  was  broken  up. 
The  blockade  continued  for  two  years  afterwards. 

Cross-examined.  Witness  understood  that  the  freight  for  Havana, 
amounted  to  $4,000.  At  M.  Y.,  the  windlass  was  mended ;  did  not 
get  new  sails ;  had  a  carpenter  employed  about  a  week  mending  the 
windlass,  and  doing  some  caulking ;  the  caulking  was  not  occasioned 
by  the  blockade.  They  did  not  know  that  B.  was  about  to  be  block- 
aded before  they  went  there,  on  the  contrary,  all  the  consuls  there, 
except  the  French  consul,  said  that  it  was  not  in  a  state  of  blockade. 
The  French  were,  at  that  time,  blockading  Buenos  Ayres.  No  a])- 
plication  was  made  by  him,  or  by  the  captain,  to  his  knowledge,  to 
the  French  consul,  to  ascertain  the  condition  of  the  war,  or  whether 
Corrientes  was  blockaded.  He  knew  that  the  cargo  they  had  iu 
had  come  from  Buenos  Ayres. 

*  £xamined-in-chief.  Deponent  states  that  the  French  ^^^^ 
were  blockading  the  river  Platte ;  that  Corrientes  is  not  in  the  ^"^^ 
river  Platte,  but  60  miles  south  of  Cape  Antonio ;  that  in  unlading 
the  outward  cargo,  and  taking  in  a  part  of  the  inward  cargo,  they 
were  occupied  nineteen  or  twenty  days,  during  all  which  time,  they 
never  saw  a  French  vessel  of  any  kind;  rhat  they  knew  that  the 
French  were  carrying  on  a  general  war  with  Buenos  Ayres. 

Cross-examined.  Deponent  heard  from  Mr.  Corner  or  Mr.  Glenn, 
that  the  whole  matter  had  been  compromised. 

£xamined-in-chief.  Deponent  states  that  one  part  of  the  French 
fleet  were  above  Monte  Yideo,  and  the  other  off  Monte  Yideo;  they 
saw  no  vessels  below  Monte  Yideo. 

Whereupon,  the  plaintiffs  prayed  the  Court  to  instruct  the  jury  as 
follows : 
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Ist.  That  the  trae  coDstraction  of  the  policy  of  insarance,  ^ven 
in  evidence  in  this  case,  is,  that  the  defendants  assured  the  risk  of 
loss  arising  from  restraints  and  detainments  of  all  kings,  princes  or 
people,  and  were  of  course  liable  for  the  loss  arising  from  the  cap- 
ture and  detention  of  the  brig  by  the  French  vessel  of  war,  "the 
Perle." 

2nd.  The  true  construction  of  the  chart-er  party  of  Peabody,  also 
ofifered  in  evidence,  is,  that  no  freight  was  to  be  due  by  the  char- 
terer, unless  the  voyage  undertaken  was  performed,  and  the  goods 
safely  delivered  at  the  termination  of  the  voyage  at  Boston,  and 
this,  notwithstanding  it  was  prevented  by  the  said  capture  and  de- 
tention of  the  Eliza  Davidson,  by  the  said  French  vessel  of  war. 

3rd.  That  as  the  Cape  Corrientes  was  blockaded  on  and  after 
the  Eliza  Davidson  was  released  at  Monte  Video  from  the  captaie 
and  detention  of  said  vessel  of  war,  it  was  impossible  for  the  vessel 
to  earn  her  freight  under  said  charter  party,  and  that  therefore  the 
policy  of  insurance  in  question  was  forfeited,  and  the  plaintiffs  are 
entitled  to  recover. 

And  the  defendants  prayed  the  Court  to  instruct  the  jury  as  fol- 
lows : 

•  Ist.  The  defendants  in  the  above  cause,  prays  the  Coart 
^'^^  to  instruct  the  jury,  that  if  they  shall  find  from  the  evidence, 
that  on  the  1st  day  of  January,  1839,  the  defendant  executed  the 
policy  of  insurance  offered  in  evidence  in  this  ca^ise,  that  on  the  1st 
day  of  February,  1839,  the  charter  party  offered  in  evidence,  was 
entered  into  by  Capt.  M.,  the  master  of  the  E.  D.;  that  in  pursa- 
ance  thereof,  the  said  brig  proceeded  to  C.  C,  and  there  discharged 
her  outward  cargo;  that  whilst  engaged  in  taking  on  board  the 
lading  stipulated  by  the  charterer  to  be  furnished  for  transportation 
to  B.,  said  brig  was  seized  by  the  French  brig  of  war,  the  Perle, 
and  by  her  held  from  the  16th  of  March,  1839,  till  the  25th  day  of 
the  same  month,  when  said  brig  E.  D.,  was  surrendered  to  Capt. 
M.,  who,  with  his  crew,  took  possession  of  the  same ;  that  at  the 
time  of  her  seizure  by  the  French  brig,  said  brig,  E.  D.,  had  on 
board  of  her  one-fourth  of  the  cargo  stipulated  by  the  charterer,  to 
be  furnished  for  transportation  to  B. ;  that  being  in  that  condition, 
the  master  of  said  brig  demanded  of  the  charterer,  (who  insisted 
upon  breaking  up  the  contemplated  voyage,  upon  the  ground,  that 
the  port  of  C.  O.  was  declared  by  the  French,  to  be  in  a  state  of 
blockade,)  the  full  amount  of  the  freight  stipulated  for  in  the  charter 
party  of  the  1st  of  February,  1839 :  that  said  charterer  refusing  to 
pay  the  same,  the  matter  was  submitted  b^'  the  said  master  and  the 
charterer  to  arbitration;  and  that  the  arbitrators  chosen  by  the 
parties,  awarded  $1,200  to  be  paid  by  the  charterer,  as  a  compensa- 
tion for  what  had  been  done  under  said  charter  party,  which  was 
accepted  by  said  M. ;  and  that  said  charter  party,  by  the  mutual 
consent  of  the  said  master  and  the  charterer,  was  thereupon  can- 
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oelled ;  that  said  brig,  E.  D.,  afterwards,  to  wit,  on  the  2nd  May, 
1838,  was  chartered  for  a  voyage  to  Havana,  at  and  for  the  freight 
of  $5,000,  as  shown  by  the  charter  party  ofifered  in  evidence,  and 
that  said  brig  performed  said  voyage,  which  was  a  shorter  voyage 
than  that  from  M.  Y.  or  G.  G.  to  B.,  and  received  the  freight  stipa- 
lated  to  be  paid  them ;  and  shall  further  find  that  said  master,  Mat- 
tison,  at  the  time  said  policy  of  insurance  was  effected,  and  during 
the  whole  period  covered  by  the  transaction  •  hereinbefore  ^  ^^  - 
recited,  was  a  part  owner  of  said  brig,  Eliza  Davidson,  and  ^'^^ 
still  is  such  part  owner,  that  then  the  plaintiffs  are  not  entitled  to 
recover  is  this  action,  on  the  first  count  in  their  declaration. 

1st.  Because  no  loss  of  freight  was  sustained  by  the  plaintiffs, 
opon  the  voyage,  covered  by  the  policy  of  insurance,  within  the 
terms  of  said  policy,  or  the  perils  thereby  insured  against. 

2nd.  Because  upon  the  true  interpretation  of  the  charter  party,  of  the 
1st  February,  1839,  the  charterer,  A.  Peabody,  was  answerable,  under 
the  circumstances  above  stated,  for  the  whole  amount  of  freight 
stipulated  to  be  paid  by  A.  Peabody,  upon  the  voyage  to  Boston,  and 
that  Captain  Mattison,  one  of  the  owners  of  said  brig  E.  D.,  having 
consented  to  the  cancellation  of  said  charter  party,  and  thereby  dis- 
charged the  said  Peabody  from  his  obligation  to  fulfil  it,  has  released 
the  defendant  from  all  responsibility,  upon  the  policy  offered  in  evi- 
dence in  this  cause. 

3rd.  Because  the  reference  and  adjustment  at  M .  V.  having  been 
made,  without  the  knowledge  or  consent  of  the  defendant,  and  hav- 
ing been  followed  by  the  cancellation  of  that  charter  party,  with  the 
consent  of  one  of  the  assured,  M.  being  a  part  owner  of  said  brig, 
discharged  the  defendant  from  all  liability  upon  said  policy. 

4th.  Because  under  the  circumstance  stated,  the  said  owners  of 
said  brig  E.  D.,  laid  a  claim  for  full  freight,  under  said  charter  party, 
and  that  having  on  board  one-fourth  of  the  homeward  cargo,  they 
had  a  lien  on  it  for  said  freight,  and  that  it  was  their  duty  to  have 
prosecuted  their  voyage  to  B.,  after  the  time  limited  by  said  charter 
party,  for  the  lading  of  said  vessel,  and  that  having  relinquished 
said  lien,  in  the  manner  shown  by  the  evidence,  the  defendant  was 
discharged  from  all  liability  on  said  policy. 

5th.  Because  by  the  second  charter  party  offered  in  evidence,  the 
said  plaintiffs,  within  the  period  necessary  to  perform  the  voyage 
under  the  first,  having  carried  freight  to  a  larger  amount    .  ^ 
*than  is  claimed  in  the  present  suit,  sustained  no  damages,  ^^^ 
which  they  are  entitled  to  exact  in  this  suit. 

6th.  The  defendant  prayed  the  Gourt^  further  to  instruct  the  jury, 
that  even  if  the  plaintiffs  are  entitled  to  recover  in  this  case,  that 
being  the  owners  of  but  two-thirds  of  said  vessel,  the  E.  D.,  they  are 
entitled  to  recover  but  two  thirds  of  the  amount  due  upon  the  policy 
of  insurance  declared  upon,  after  deducting  the  sum  of  twelve  hnn- 
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dred  dollars,  received  from  A.  Peabody,  notwithstanding  that  they 
have  sued  for  the  whole  amoant  so  due. 

And  the  Court,  [Magbudeb,  A.  J.]  therenpon  gave  to  the  jury, 
the  instrnctions  prayed  for  by  the  plaintiffs,  and  rejected  those  prayed 
for  by  the  defendant.  The  defendant  excepted  to  the  said  opinioD 
of  the  Court,  granting  the  prayers  of  the  plaintiffs,  and  to  each  of 
them,  and  to  the  said  opinion  rejecting  the  prayers  of  the  defendant, 
and  to  each  of  them. 

The  Insurance  Company  prosecuted  this  appeal. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Dobsey,  Chambers, 
and  Magbudeb,  JJ. 

Z.  Collins  Lee  and  Nelson,  for  the  appellants.  Reverdy  JohnsaUj 
for  the  appellees. 

Chambebs,  J.  delivered  the  opinion  of  this  Court.  The  in8t^a^ 
tions  asked  by  the  appellee,  who  was  plaintiff  below,  were  not  based 
on  an  assumed  state  of  facts,  to  be  submitted  to  the  consideration  of 
the  jury.  They  were  moved,  it  would  seem,  in  the  confidence,  that 
as  the  evidence  was  uncontradicted,  the  jury  could  not  do  otherwise 
than  find  the  facts  accordingly. 

They  are,  in  effect,  an  assertion  by  the  Court,  in  the  first  and 
second  instructions,  that  the  Eliza  Davidson  was  captured  and  de- 
tained by  the  Perle;  and  in  the  third  instruction,  that  Corrientes 
was  blockaded  on  and  after  the  ship's  release  at  Monte  Video. 
Doubtless  the  jury  would  have  found  these  facts  according  to  the 
testimony,  but  the  suflBciency  of  evidence  to  satisfy  a  jury,  or  the 
^  circumstance,  that  it  is  all  on  one  side,  *  does  not  authorize 
*'•  ■  the  Court  to  direct  the  jury,  that  it  proves  the  fact.  They 
have  the  power  to  refuse  their  credit,  and  no  action  of  the  Court 
should  control  the  exercise  of  their  admitted  right,  to  weigh  the 
credibility  of  evidence.  In  thus  incautiously  expressing  their  opin- 
ion, the  Court  erred. 

The  appellants  deny  the  right  of  the  appellee,  to  recover  on  the 
state  of  facts  set  out  in  the  defendant's  first  prayer,  on  various 
grounds. 

The  first  four  reasons  assigned  in  the  record,  are  based  upon  the 
assumption,  that  the  ship  was  entitled  to  full  freight,  and  might 
have  earned  it  by  proceeding  on  the  voyage,  with  the  part  of  her 
cargo  received,  when  she  was  seized  and  driven  off. 

If  the  construction  given  to  the  charter  party  by  the  appellants, 
could  be  adopted,  this  objection  must  be  sustained.  That  coustruc- 
tioo  is,  that  Peabody,  the  charterer,  under  the  circumstances  which 
occurred,  was  answerable  for  the  whole  amount  of  freight,  which 
would  have  been  earned  by  the  successful  prosecution  and  termina- 
tion of  the  contemplated  voyage.  Was  such  the  meaning  of  the 
charter?    It  is  to  be  construed  as  other  contracts,  so  as  to  effect  the 
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design  of  the  parties,  apparent  by  its  terms.  The  evidence  is,  that 
abont  one-foarth  of  the  car^o  was  taken  in  at  Gorrientes ;  and  there 
is  DO  allegation  of  nnwillingness,  or  want  of  readiness  or  prepara- 
tion, on  the  part  of  the  charterer,  to  furnish  the  residue  of  the  lading. 
It  would,  therefore,  seem  to  require  very  explicit  language  to  justify 
the  inference,  that  in  such  a  state  of  things,  the  charterer  intended 
to  pay  full  freight.  If  it  can  be  demanded  in  a  case  where  an 
enemy's  force,  by  seizing  and  driving  away  the  ship,  after  receiving 
one  fourth  part  only  of  the  cargo,  why  may  it  not  be  in  a  case,  where 
one  hundredth  part  only  is  taken  in  f  If  full  freight  is  due,  where,  by 
a  hostile  force,  the  ship  is  prevented  from  loading  more  than  a  very 
minute  portion  of  the  cargo,  why  not,  if,  after  receiving  a  full  cargo, 
a  hostile  force  were  to  seize  and  carry  off  a  very  large  proportion  of 
the  cargo,  before  the  ship  had  left  her  port  of  lading  f  In  these 
cases,  full  freight  certainly  could  not  be  *  charged.  We  think 
the  apparent  intent  of  this  charter  party,  was,  that  "a  full  '♦^^ 
and  complete  cargo ''#  should  be  received  on  board  at  Gorrientes,  and 
delivered  at  Boston,  to  entitle  the  owner  to  full  freight ;  and  that  in 
the  event,  which  actually  happened^  it  was  at  least  doubtful,  whether 
the  charterer  could  have  been  compelled  to  pay  any  freight  on  the 
small  portion  of  the  cargo  received,  and  which  was  violently  seized, 
and  taken  to  Monte  Video.  We  think  the  appellants  have  no  cause, 
therefore,  to  complain  of  the  adjustment  between  Peabody  and 
Mattison. 

The  next  reason  assigned,  is,  that  the  freight  which  was  actually 
earned  and  received,  on  the  voyage  from  Monte  Video  to  Havana,  or 
so  mach  of  it  as  would  repay  the  loss  claimed  by  the  appellees, 
ought  to  be  applied  as  salvage,  to  the  relief  of  the  underwriters,  in 
this  case. 

It  is  rightly  argued,  that  the  contract  of  insurance  is  one  of  in- 
demnity, and  the  doctrine  of  salvage  for  freight,  has  been  introduced 
as  a  fair  item  in  the  adjustment  of  actual  loss.  If  therefore,  the  par- 
ticular freight,  that  is  to  say,  the  freight  on  the  particular  cargo  con- 
templated in  the  policy,  be  not  earned,  but  other  ireight  be  earned  in 
the  same  voyage,  the  insurer  will  only  be  liable  for  the  difference,  be- 
cause, that  is  the  extent  of  actual  loss  by  that  voyage.  No  case, 
however,  has  extended  the  doctrine  so  far  as  is  now  claimed.  This 
is  not  the  case  of  a  suspended  voyage,  afterwards  pursued,  nor  is  it 
the  case  of  a  prosecution  of  the  same  voyage,  with  a  different  cargo. 
The  first  voyage  was  completely'  and  finally  broken  up  and  ended,  in 
consequence  of  the  ship's  being  driven  off  from  the  port  of  lading, 
and  without  a  prospect  of  permission  to  return.  Time  had  elapsed 
sufficient  for  the  completion  of  the  original  voyage,  when,  at  a 
different  port  from  that  of  her  intended  lading,  she  received  a 
different  cargo,  for  a  different  destination,  on  which  she  earned 
Ireight. 

19      .  2  G. 
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There  muat  be  aome  limitation,  id  regard  to  time,  as  well  aa  dit- 
tiDCtioD,  in  the  application  of  this  doctrine.  It  cannot  be  required, 
that  a  ship  shall  remain,  ;ear  alter  year,  awaiting  the  restoratioD  of 
peace,  or  removal  of  an  embargo,  so  as  to  allow  *  her  to  retoni 
'**"  to  her  original  port  of  lading;  or  to  remain,  for  any  indeflDite 
period,  waiting  for  a  cargo  to  her  port  of  destination.  The  inom- 
venience,  not  Co  say  rninoos  consequences  of  such  a  doctrine,  are  too 
manifest  to  require  detail.  In  like  manner,  it  wonld  be  qaite  im- 
possible to  maintain,  on  principles  ol'  policy,  or  by  authority,  that 
tfae  first  subsequent  voyage,  whatsoever  might  be  the  port  of  lading 
or  of  destination,  mast  be  made  sobject  to  this  claim  for  salvage,  on  . 
the  freight  of  the  interrupted  voyage. 

Great  difficulty  may  be  found  in  ascertaining  the  precise  limilA, 
within  which  the  doctrine  shoald  be  applied;  but  we  do  not  thiDb, 
that  any  adjudged  caae  will  authorizt;  ns  to  inclnde  this  within  it* 
letter  or  spirit. 

The  fifth  reason  is  subject  to  the  additional  exception,  noticed  id 
considering  the  prayers  of  the  ap^tellees.  The  time  in  which  either 
of  the  voyages  alladed  to,  should  be  performed,  is  a  qnestion  of  fact, 
and  not  to  be  assumed  and  asserted  by  the  Court. 

The  last  objection  stated  in  the  record,  respects  the  right  of  the 
plaiutiEFs  below,  to  recover  more  than  the  proportion,  in  which  the; 
were  owners.  This,  we  think,  was  rightly  abandoned,  aa  altogether 
untenable.  See  PhiL  on  Itu.  593,  and  the  numerous  cases  there 
cited. 

The  result  is,  we  concur  with  the  Court  below,  in  their  several 
opinions  on  the  instroctions  asked  for  by  the  appellants  below,  but 
differ  from  that  Court,  in  respect  to  the  opinions  expressed  on  the 
prayers  of  the  appellees,  the  plaintiffs  below. 

Judgment  reversed,  and  procedendo  ordered. 
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Where  the  plaintiff  ^b  demand  i8  set  forth  in  a  general  count,  as  for  money 
lent.  &c.  the  defeadanl  may,  at  any  time,  before  he  baa  pleaded  to  die 
merits,  call  on  the  plaintiff  to  exhibit  the  particularB  of  his  olaim.  (a) 

After  pleading  to  the  merits,  it  seema  to  be  too  late  to  object  to  tho  want  of 
a  statement  of  the  particularB  of  the  plaintiff's  demand,  or  that  the 
same  ie  defective. 

At  the  term  to  which  an  action  was  brought,  the  defendant  demanded  a  bill 
of  particularB,  which  the  plaintiff  furnished;  several  terms  afterwards, 
the  defendant  pleaded  the  general  isaue:  at  the  next  term,  when  the 
cauee  was  called  for  trial,  the  defendant  excepted  to  the  eufSclencj  of 
the  statement.    This  objection  came  too  late,  (b) 

(a)  As  to  bills  of  particulars  see  Carter  ve.  Tuck.  8  Gill,  m.  p.  848. 
(t>)  Cited  in  Scott  vs.  Leary.  84  Md.  400. 
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The  motion,  to  direct  an  amendment  of  a  bill  of  particulars,  filed  in  due 
time,  made  after  plea,  pleaded  to  the  merits,  at  the  trial  term,  is  addressed 
to  the  sound  discretion  of  the  Court;  and  therefore  is  one  from  which 
an  appeal  does  not  lie,  any  more  than  it  will  on  a  refusal  to  grant  a  new 
trial,  (c) 

Where  parties  submit  matters  in  controversy,  for  the  purpose  of  a  final  de- 
termination, and  the  arbitrators  make  an  award,  the  original  contract 
or  cause  of  action  is  merged  by  the  submission  and  award;  and  there  ia 
no  distinction,  in  this  respect,  between  submissions  by  parol,  and  by 
bond. 

lliere  is  a  distinction  between  a  submission  by  parties  to  the  judgment  of 
two  or  more  individuals  who  are  to  decide  the  controversy,  and  a  refer- 
ence of  a  collateral,  incidenal  matter  of  appraisement,  or  calculation, 
or  the  submission  of  a  particular  question,  forming  only  a  link  in  the 
chain  of  evidence,  not  calculated  to  put  an  end  to  controversy. 

The  recital  in  a  mortgage  executed  and  delivered  by  R.  to  G.  that  he  stands 
indebted  to  O.  in  a  large  sum  of  money,  for  advances,  the  amount  of 
which  is  to  be  ascertained  upon  examination  of  their  accounts  by  J.  and 
M.  mutually  appointed  by  R.  and  O.  for  that  purpose,  is  a  reference  of 
a  mere  matter  of  calculation,  and  ascertainment  as  to  the  amount  of 
money  advanced;  an  ascertainment  in  conformity  to  such  recital  does 
not  merge  the  original  contract. 

An  ascertainment  of  the  amount  due,  under  such  circumstances,  is  compe- 
tent evidence,  in  an  action  of  debt  brought  by  G.  against  R.  for  money 
lent,  advanced,  had,  and  received,  under  the  plea  of  nil  debet ^  as  an  ad- 
mission of  the  defendant  of  the  amount  due  the  plaintiff,  (d) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
debt  commenced  on  the  29th  April,  1841,  by  the  appellee  against  the 
appellant. 

The  writ  was  for  925,800  In  the  debet  and  detinet,  and  the  declara- 
tion complained,  for  that  whereas  the  said  defendant,  •on  the  ^qi 
26th  April,  1841,  at  Baltimore,  to  wit,  at  the  county  aforesaid,  *•** 
was  indebted  to  the  said  plaintiff'  in  the  sum  of  918,120.60  for  so  mach 
money  before  that  time  lent  and  advanced  by  the  said  plaintiff  to 
the  said  defendant  at  his  special  instance  and  request;  to  be  paid 
by  the  said  defendant  to  the  said  plaintiff,  when  he,  the  said  defen- 
dant, should  be  thereto  afterwards  requested.  -Whereby,  and  by 
reason  of  the  said  last  mentioned  sum  of  money,  being  and  remain- 
ing wholly  unpaid,  an  action  hath  accrued  to  the  said  plaintiff,  to 
demand  and  have,  of  and  from  the  said  defendant,  the  sum  of 
$18,120.60,  parcel  of  the  said  sum  above  demanded.  And  whereas 
also,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  to  wit, 
at  the  ooanty  aforesaid,  the  said  defendant  was  indebted  to  the  said 


(c)  Cited  in  HUl  vs.  Reif  snider,  89  Md.  480. 

(d)  Cited  in  Btischman  vs.  Morling,  30  Md.  891,  where  it  was  held  that 
when  the  declaration  contains  a  count  upon  an  account  stated,  it  is  compe- 
tent to  give  in  evidence,  under  such  count,  an  award  made  between  the 
parties,  and  an  admission  of  the  balance  due. 
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plaintiff  in  a  certain  other  sum  of  money,  to  wit,  tbesam  of  97,679.40 
for  so  much  money  l^efore  that  time  bad  and  received  by  the  said 
defendant  to  the  nse  of  the  said  plaintiff,  und  to  be  paid  by  the  said 
defendant  to  the  said  plaintiff  when  he,  the  said  defendant,  should 
be  thereunto  requested.  Whereby,  and  by  reaRon  of  the  said  last 
mentioned  sum  of  money  being  and  remaining  wholly  nnpuid,  an 
action  hatb  accrued  to  the  said  plaintiff  to  demand  and  have  of  and 
from  the  said  defendant  the  said  last  mentioned  »am  of  97,679.40, 
other  parcel  of  the  said  sam  above  demanded.  Yet  the  said  defend- 
ant, altbongh  often  requested  so  to  do,  hath  not  as  yet  paid  tbe 
sum  of  925,800  above  demanded,  or  any  part  thereof  to  the  said  plain- 
tiff. But  he,  to  do  this,  hatb  wholly  refused,  and  still  doth  refose, 
to  the  damage  of  the  said  plaintiff,  in  tbe  sum  of  seven  thousand  six 
hundred  and  seventy-nine  dollars  and  forty  cents,  and  therefore,  &c. 

At  the  return  term  of  the  writ,  the  said  Beale  Randall  dematided 
of  tbe  plaintiff  a  list  of  particulars  of  his  claim.  It  was  ordered  by 
the  Court,  on  motion  of  the  said  Beale  Baudall,  that  the  said  John 
Olenn  do  deliver  to  the  said  Beale  Bandall's  attorneys,  or  file  in 
Court  here  the  particulars  of  the  claims  for  which  this  suit  is  brougbt, 
and  in  tbe  meantime  that  all  proceedings  in  this  case  be  stayed.  The 
plaintiff  thereupon  filed  iu  Court  the  tbllowing  bill  of  particulars,  t« 
wit : 

•"JoAn  Qlenn  vs.  Beale  Randall,  in  Baltimore  County 
43«  Court,  Plaintiff's  bill  of  particulars.  For  moneys  advanced 
by  the  said  John  Glenn  to  the  said  Beale  Randall,  at  his  instance 
and  request,  at  various  times,  up  to  the  16th  May,  1834,  amoitnting 
to  918,120.60.  Interest  on  the  same  from  16th  May,  1834,  till  paid. 
J.  Mason  Campbell,  (tiff's  att'y." 

Which  said  bill  wasendorsed,  to  wit :  "  service  copy  admitted  18tli 
May,  1841.  Jas.  M.  Buchabak,  att'y  for  dert." 

The  defendant  then  pleaded  that  he  does  not  owe  the  said  plain- 
tiff the  said  sum  of  money  above  demanded,  or  any  part  thereof,  Ac, 
and  of  this  he  puts  himself  upon  tbe  countrj-,  &c. 

Upon  this  issue  tbe  jury  awarded  the  plaintiff  the  sum  of  922,534.62, 
and  judgment  was  accoidingly  entered  against  tbe  said  Beale  Ran- 
dall on  the  16th  December,  1842. 

1st  Exception. — When  this  case  was  called  for  trial  at  September 
Term,  1842,  the  defendant  mo^'ed  the  Court  to  stay  all  proceedings 
therein,  becanse  the  plaintiff  had  not  complied  with  the  demHad 
made  by  defendant  on  the  Tth  May,  1841,  of  the  particulars  of  the 
plaintifi''s  chum,  by  his  paper  filed  as  such  bill  of  particulars,  and 
served  on  the  defendant  on  18th  May,  1841,  which  motion  the  Court 
[PUBVIAKCE,  A.  J.]  overruled,  being  of  opiuiun  that  the  defendant 
has  waived  his  right  now  to  object  to  the  paper  filed  by  the  plaintiff 
as  the  particulars  of  the  claim  by  not  taking  exception  thereto  before 
the  time  of  trial,  and  pleading  to  the  narr.  after  the  filing  of  sncb 
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paper  as  a  bill  of  particulars,  to  wit,  on  the  30th  August,  1841.    The 
defendant  excepted. 

2d  Exception. — ^The  plaintiff,  to  support  the  issue  on  his  part, 
offered  to  read  in  evidence  to  the  jury  a  paper  writing  purporting  to 
be  an  agreement  to  submit  to  the  ascertainment  of  E.  Johnson  and 
J.  W.  McGulloh,  Esqs.  the  amount  of  money  due  by  the  defendant 
to  the  plaintiff  for  advances  as  therein  set  forth  according  to  the  lan- 
guage of  said  paper  (it  being  admitted  that  said  paper  writing  was 
signed  and  delivered  by  the  defendant  to  said  Glenn  as  such  submis- 
sion on  his,  defendant's  part,  and  that  said  Glenn  agreed  to  such 
Bobmission,  and  it  was  made  accordingly.)  And  the  plaintiff  ^qq 
*  farther  offered  in  evidence  to  the  jury  a  paper  writing  ad-  '*•'•' 
mitted  to  have  been  signed  by  the  said  B.  Johnson  and  J.  W. 
McGulloh,  Esqs.,  as  of  the  date  it  purports  to  have  been  signed,  pur- 
porting to  ascertain  the  amount  so  due ;  and  it  was  admitted  that 
the  defendant  and  plaintiff  had  notice  of  the  meetings  of  said  refer- 
ees, and  by  themselves  or  agents  attended  said  meetings,  and  ad- 
mitted notice  of  the  said  ascertainment  by  said  paper  writing.  The 
defendant  then  objected  to  the  admissibility  of  said  paper  writings 
in  evidence  under  the  pleadings  in  this  cause. 

1.  Because  said  paper  writings  were,  in  point  of  law,  a  submission 
to  arbitration  and  an  award ;  and  the  said  reference  and  award  are 
not  declared  upon  in  this  case. 

2.  Because  the  said  paper  writings  and  other  testimony  and  ad- 
missions above  mentioned  are  not  evidence  under  the  first  count  in 
the  narr, 

3.  Because  the  paper  writings  and  other  testimony  and  admissions 
above  mentioned  are  not  evidence  under  the  second  count  in  the 
narr, 

4.  Because  the  said  agreement  to  refer  and  the  said  ascertainment 
constitute  no  cause  of  action  for  the  plaintiff  against  the  defendant, 
and  contain  no  promise  or  agreement  on  the  part  of  the  defendant  to 
pay  snch  amount  or  any  amount  to  the  plaintiff,  but  only  a  pledge 
of  certain  funds  to  the  discharge  of  such  amount  as  might  be  so  as- 
certained. Each  and  every  of  which  said  objections  were  overruled 
by  the  Court,  and  the  Court  permitted  the  said  papers  to  be  read  in 
evidence  to  the  jury  by  the  plaintiff'  as  evidence  under  the  first  count 
in  the  narr.  of  an  ascertainment  and  admission  of  the  amount  due  by 
the  defendant  to  the  plaintiff  for  advances  made  as  set  forth  in  the 
narr.  and  said  papers.  The  defendant  excepted  to  the  said  refusal 
and  to  the  said  direction. 

The  verdict  and  judgment  being  against  him,  he  appealed  to  this 
Court. 

The  record  was  amended  in  this  Court  by  consent,  and  the  follow- 
ing docnments  referred  to  in  the  2d  exception  admitted  as  having 
been  given  in  proof  in  the  County  Court. 


2M 


RANDALL  v$.  GLENN.— 2  GILL. 


*  ^  Whereas,  Beale  Randall,  of  the  City  of  Baltimore,  stands 
^^"  indebted  nnto  John  Glenn,  of  the  same  place,  in  a  large  som 
of  money  for  advances,  the  araonnt  of  which  is  hereby  to  be  ascer- 
tained npon  an  examination  of  their  accounts  by  Rererdy  JohDSon 
and  James  W.  McGnlloh,  Esqs.,  mntnally  appointed  by  the  said 
Beale  Randall  and  John  Glenn  for  that  purpose. 

And  whereas  the  said  Glenn  hath  come  nnder  the  following  respon- 
sibilities for  account  of  the  said  Randall,  to  wit,  at  the  Marine  Bank 
of  Baltimore  for  the  sum  of  seven  thousand  dollars  (97,000,)  &c 
The  advances  made  by  the  said  Glenn,  for  account  of  the  said  Bsd- 
dall,  as  claimed  by  the  said  Glenn,  amounted  on  the  sixth  day  of 
April  last  to  $18,126.60,  and  for  the  purpose  of  securing,  indemnify- 
ing and  saving  harmless  the  said  Glenn  from  all  loss  and  damage  on 
account  of  the  premises,  the  said  Beale  Randall  hath  agreed  to  exe- 
cute these  presents.  Now  this  instrument  of  writing  witnesseth  that 
the  said  Beale  Randall,  for  and  in  consideration  of  the  premises,  and 
of  the  sum  of  five  dollars,  current  money,  to  him  in  hand  paid  by  the 
said  John  Glenn,  before,  &c.,  hath  granted,  bargained  and  sold,  as- 
signed, &c.,  and  by  these  presents  doth  grant,  &c  To  have  and  to 
hold  the  same,  and  every  part  and  parcel  thereof,  unto  the  said  John 
Glenn,  his  heirs,  executors,  administrators  and  assigns  forever,  in 
special  trust  and  confidence,  nevertheless,  that  is  to  say,  in  trust  to 
retire,  and  pay  all  and  singular  the  responsibilities  hereinbefore  men- 
tioned ;  then  to  pay  all  such  sums  of  money  as  the  said  Reverdy 
Johnson  and  James  W.  McGulloh,  Esqs.,  may  ascertain  and  deter- 
mine, the  said  Glenn  has  advanced  for  the  said  Randall,  and  the 
balance,  if  any,  to  pay  over  to  the  said  Randall  or  his  order." 

This  instrument  dated  16th  May,  1834,  was  duly  acknowledged, 
&c.,  on  the  day  of  its  date. 

'^  In  pursuance  of  the  authority  given  us  by  the  within  mortgage 
to  ascertain  the  advances  in  money  made  by  the  within  named  John 
Glenn  to  the  within  named  Beale  Randall  up  to  the  dat«  of  said 
mortgage,  and  after  having  given  to  said  Glenn  and  Randall  notice 
M^m  o^  the  times  and  places  of  our  meetings* for  said  purpose, 
^^^  and  having  fully  heard  and  considered  all  the  evidence  and 
representations  they  had  to  ofier  us  in  the  matter,  we  do  award,  de- 
termine and  ascertain  that  said  John  Glenn  had,  on  the  day  of  the 
date  of  said  mortgage,  that  is  to  say,  on  the  16th  day  of  May,  1834, 
advanced  in  money  to  said  Randall  the  sum  of  eighteen  thousand, 
one  hundred  and  twenty  dollars  and  sixty  cents  ($18,120.60,)  over 
and  beyond  the  amount  of  the  three  notes  specially  mentioned  in 
said  mortgage.  And  we  do  further  award  and  determine,  that  said 
sum  of  $18,120.60,  exclusive  of  said  notes,  is  now  due  by  said  Randall 
to  said  Glenn,  with  interest  on  the  same,  from  the  6th  day  of  April, 
in  the  year  1834.  As  witness  our  hands  this  12th  day  of  May,  in  the 
year  1835.  Signed,  Revbrdt  Johnson, 

James  W.  MoCulloh. 
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Notes  mentioned  97,000,  at  Marine  Bank,  Ac." 
The  defendant  prosecuted  this  appeal. 

Theoaose  was  argned  before  Abohbb,  G.  J.,  Spenob  and  Maobu- 
DSB,  JJ. 
Murray  and  T.  P.  Scott,  for  the  appellant. 
Oknn  and  Campbell^  for  the  appellee. 

Spbnob,  J.  delivered  the  opinion  of  this  Gonrt.  The  declaration 
in  this  case,  has  a  count  for  money  lent  and  advanced,  and  money 
had  and  received.  The  suit  was  brought  to  the  May  Term,  1841, 
of  Baltimore  County  Court.  At  May  Term,  1841,  of  the  same  Court, 
the  defendant  demanded  a  list,  or  bill  of  particulars,  and  the  Court 
passed  an  order  upon  the  plaintiff,  that  he  deliver  to  the  said  Beale 
Bandall's  attorneys,  or  file  in  the  Court,  the  particulars  of  the  claim 
for  which  the  suit  was  brought ;  and  in  the  meantime,  that  all  pro- 
ceedings be  stayed.  And  thereupon,  the  said  Glenn,  by  his  attorney, 
filed  in  Court,  the  following  bill  of  particulars,  to  wit : 

^'In  Baltimore  County  Court,  plaintiff's  bill  of  particulars,  for 
money  advanced  by  the  said  John  Glenn  to  the  said  Beale  Baudall, 
at  his  instance  and  request,  at  various  times,  up  to  *16th  ^q^ 
May,  1834,  amounting  to  $18,120.60."  *<  Interest  on  the  *** 
same,  from  16th  May.  1834,  until  paid,"  which  said  bill  is  thus  en- 
dorsed, to  wit:  "  service  copy  admitted  18th  May,  1841."^ 

After  the  service  of  this  bill  of  particulars  was  thus  admitted,  the 
defendant  pleaded  nil  debet;  the  plaintiff  joined  issue,  and  the  cause 
was  continued  from  term  to  term,  until  September  Term,  1842.  The 
first  exception  in  this  case,  raises  the  first  question  to  be  decided  by 
this  Court ;  and  inasmuch  as  the  defendant's  motion  fully  presents 
the  question,  we  insert  it  as  follows  : 

^  When  this  case  was  called  for  trial,  the  defendant,  by  his  attor- 
ney, moved  the  Court  to  stay  all  proceedings  in  the  cause,  because 
the  plaintiff  had  not  complied  with  the  demand  made  by  the  defend- 
ant, on  the  7th  of  May,  1841,  of  the  bill  of  particulars  of  the  plain- 
tiff's claim,  by  his  paper  filed  as  such  particulars,  and  served  on  the 
defendant  on  the  18th  of  May,  1841,  which  motion  the  Court  over- 
paled." 

The  law  seems  well  settled  'upon  authority,  that  in  actions  of  this 
elass,  the  defendant  may  at  any  time  before  he  has  pleaded  to  the 
merits,  if  the  declaration  do  not  disclose  the  particulars  of  the  plain- 
tiff's demand,  call  on  plaintiff  to  exhibit  them.  Vide  Mercer  vs.  Seyer^ 
3  Jno.  JB^.  248.  But  it  seems  to  be  too  late,  after  pleading  to  the 
merits,  to  object  to  the  want  of  such  a  statement,  or  that  the  same 
is  defective.    Long  vs.  Kinard^  Harper  Consti.^  C.  of  8.  Carolina^  47, 

In  the  case  now  under  consideration,  after  the  defendant  had  ser- 
vice of  the  bill,  he  filed  his  plea,  and  issue  was  joined,  and  the  cause 
continued  antil  September  Term,  1842 ;  and  not  before  the  cause  was 
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called  for  trial,  did  the  deCendant  make  the  snggestion,  tbat  tbe 
plaintiff  had  not  complied  with  the  demaad  made  or  tbe  particniais 
of  hia  claim.  This  applicatioo  of  the  defendaat,  at  thia  stage  or  the 
case,  after  isBiie  joined,  and  when  the  cause  was  called  up  for  trial, 
for  a  continuance  of  the  canse,  might  be  considered  as  addressed  U> 
the  discretion  of  the  Court,  and  we  concur  with  the  opinion  of  OibtM, 
C.  J.,  in  Lovelock  vs.  Gkevelej/,  3  Mtg.  Com.  Late  Rep.  185,  where  be 
says,  "  bills  of  particulars  undoubtedly  *  facilitate  the  trial  of 
■***'  a  cause,  but  they  must  not  be  permitted  to  obstruct  the  jm- 
tice  of  it.  The  party  who  objects  to  particolars,  as  insufficient,  most 
make  his  complaint  at  the  proper  time.  He  cannot  wait  till  the  trial 
of  tbe  canse,  and  then  raise  an  objection,  which,  if  earlier  made, 
might  have  been  disposed  of.  In  thia  case,  if  the  plaintiff  had  not 
time  to  tax  the  bill,  he  might  have  applied  to  the  Court,  bat  by 
keeping  tbe  particulars,  he  has  waived  his  objection."  So  in  the 
case  under  consideration,  if  the  defendant  deemed  the  plaintiff's 
bill  of  particulars  insuCHcient,  he  shonld  have  made  his  motion 
eai'lier,  when  the  defect,  if  there  were  any,  might  have  been  remedied, 
and  the  delay  of  the  trial  of  the  canse  avoided;  whereas  by  his 
.delay,  be  has  rendered  himself  obnoxious  to  the  charge  of  having 
waived  his  objections.  This  was  a  matter  in  the  sonnd  discreti(Hi 
of  tbe  Court,  under  all  tbe  circumstances  of  tbe  case,  and  therefore, 
one  from  which  an  appeal  does  not  lie,  any  more  than  it  will  on  a 
refusal  \o  grant  a  new  trial. 

At  tbe  trial  of  this  cause,  tbe  plaintiff  offered  in  evidence  to  tbe 
jury,  a  certain  paper  writing,  purporting  to  be  a  mortgage  from 
Beale  Randall  to  John  Glenn,  which  coutained  the  following  recital: 

"  Whereas  Beale  Bandall,  of  tbe  City  of  Baltimore,  stands  indebted 
unto  John  Glenn,  of  tbe  same  place,  in  a  large  sum  of  money  for 
advances,  the  amount  of  which  is  to  be  hereby  ascertained,  upon 
an  examination  of  their  accounts,  by  Beverdy  Johnson  and  James 
W.  McCulloh,  Geqs.,  mutually  appointed  by  the  said  Beale  Bandall 
and  John  Glenn,  for  that  purpose,"  it  l>eing  admitted,  that  said 
paper  writing  was  signed  and  delivered  by  the  said  defendant,  to 
said  Glenn,  as  such  submission  on  bis,  defendant's  part,  and  that 
said  Glenn  agreed  to  such  submission,  and  it  was  made  accordingly. 
And  tbe  plaintiff  further  offered  in  evidence  to  the  jury,  a  paper 
writing,  admitted  to  have  been  signed  by  the  said  R.  Johnson  and 
James  W.  McCulloh,  E^qs.,  as  of  the  date  it  purports  to  have  been 
signed,  purporting  to  ascertain  tbe  amount  so  dae.  It  was  also 
admitted,  that  the  parties  had  notice  of  the  meeting  of  the  referees, 
and  by  themselves,  or  agents,  attended  *  said  meeting,  and 
'**'^  admitted  notice  of  the  said  ascertainment,  by  said  paper 
writing. 

The  defendant  then  objected  to  the  admissibility  of  said  paper 
writing  in  evidence,  under  the  pleadings  in  this  cause;  which  objec- 
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tion  the  Goart  OTerraled,  and  permitted  the  evidence  to  go  to  the 

Out  next  inqoiry  is,  therefore,  whether  there  was  error  in  this  act 
of  the  Coart  T 

The  groand  of  objection  to  the  admissibility  of  this  evidence  was, 
first,  that  there  was  no  count  in  the  declarartion  under  which  it  waisi 
admissible ;  that  in  order  to  let  it  in,  there  should  have  been  a  count 
OD  the  award,  or  an  acconnt  stated;  that  the  original  contract  was 
merged  in  the  reference  aod  award. 

The  doctrine  is  too  well  settled  at  this  day,  to  admit  a  doubt,  that 
where  parties  submit  matters  in  controversy,  for  the  purpose  of  a 
final  determination,  and  the  arbitrators  make  an  award,  in  such  a 
case,  that  the  original  contract,  or  cause  of  aetion,  is  merged  by  the 
sobmission  and  award.  It  is  true,  that  in  England,  the  Courts  have^ 
and  do  proiess  to  make  a  distinction  between  submissions  by  parol, 
and  by  bond ;  bat  the  American  cases,  so  far  as  we  have  been  able 
to  ascertain,  do  not  profess  to  hold  this  distinction. 

The  mortgage  in  this  case  recites,  that  whereas  Beale  Bandall,  of 
the  City  of  Baltimore,  stands  indebted  to  John  Glenn,  of  the  same 
place,  in  a  large  sum  of  money  for  advances,  the  amount  of  which  is 
hereby  to  be  ascertained,  npon  an  examination  of  their  accounts^ 
by  Beverdy  Johnson  and  Jamed  W.  McOulloh,  Esqs.,  mutually  ap- 
pointed, &c. 

There  is  a  distinction  between  a  submission  by  parties  of  matters 
in  controversy,  to  the  judgment  of  two  or  more  individuals,  who  are 
to  decide  the  controversy,  and  a  reference  of  a  collateral,  incidental 
matter  of  appraisement,  or  calculation,  or  the  submission  of  a  par- 
ticular question,  forming  only  a  link  in  the  chain  of  evidence,  not 
calcnlated  to  put  an  end  to  controversy.  Vide  4  vol.  Oowen^s  Fhilip^s 
1,  note  240,  p.  149 ;  Oarr  vs.  OomeZj  9  Wend.  649. 

*  We  hold  that  the  reference  in  this  case,  was  a  mere  ^q^ 
matter  of  calculation  and  ascertainment,  as  to  the  amount  of  ^^^ 
money  which  had  been  advanced  by  Glenn  to  Bandall,  which  the 
mortgage  was  intended  to  secure;  that  the  reference  and  ascertain- 
ment  did  not  merge  the  original  contract ;  and  that  as  an  admission 
of  the  defendant,  it  was  admissible  in  evidence,  nnder  the  pleadings 
in  this  cause,  of  the  amount  due  the  plaintiff.  Keen  vs.  BuUhorey 
wd«  1  Espi.  193 ;  and  King  vs.  Butshare^  1  Peakes*  N.  P.  0.  227. 

Judgment  affirmed. 


I 
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Ohablbs  Biohabdson.  a.  d.  b.  n.  of  BOBEBT  B.  I 
vt.  The  State  of  Mabtlahd,  oae  of  Thomas 
Jane,  1S45. 

In  an  action  on  a  bond  given  b;  a  trustee,  appointed  nnde 
equity,  "well  and  tralj  to  execute  the  trust  reposed  in  hi 
decree,  or  wbioh  ehall  be  reposed  in  hint  bj  any  fatnre  d 
in  tbe  premises,"  bronght  for  the  nse  of  a  party,  to  who: 
the  proceeds  of  the  property  sold  by  each  truatee  had  be 
be  paid,  to  recover  the  same,  it  is  not  competent  tor  sv 
question  tbe  correctness  of  the  original  decree  for  a  sale 
relative  to  the  distribution  of  the  purchase  money. 

If  there  was  any  error  in  the  proceedings  in  Chancery,  of  wbl 
had  any  right  to  complain,  he  might  have  appealed  tberefi 

It  is  the  duty  of  a  trustee,  acting  under  a  decree  for  a  sale, 
order  has  passed  distributing  tbe  proceeds  thereof,  and  h 
the  aame,  either  to  pay  over  the  fund  to  the  party  direott 
or  carry  tbe  same  into  Court. 

For  money  detained  against  enoh  dnty,  the  jury  may  give  inl 
of  damages,  (b) 

Appbai.  from  BaUimore  Gonntj  Ck>nrt.  ThiB  wan  i 
debt,  brought  to  May  Term,  1812,  by  the  appellee.  Thi 
aasigoedabreachof  thecoDditioDof  a  bond  of  Boberl  B. 
dated  22nd  January,  1821,  giveo  as  a  traat«e  of  the  Coi 
«ery,  under  a  decree  to  aell  certain  real  estate.  Th< 
pleaded  nil  debet. 

*  The  plaintiffs,  to  sapport  the  issue  on  tbeir 
**"  in  evidence  the  record  of  the  proceedings  of  t 
Chancery,  in  tbe  cause  in  which  the  boud  declared  on  vt 
then  closed  tbeir  case.  These  proceedings  are  snfBciea 
in  tbe  opinion  of  this  Court. 

This  record  contained  an  audit  of  tbe  aocouot  betwe« 
of  Tbonias  Kicbardson,  deceased,  Dr.,  with  Bobert  fi. 
trnstee,  Cr.,  dated  10th  February,  1821,  in  which  Thoni 
was  allowed  9214.79,  ratified  on  tbe  10th  May,  1821. 

The  defendant,  for  tbe  purpose  of  proving  a  payment 
of  the  amount  appearing  to  be  due  to  tbe  ceetui  qw 
plaintiffs  on  tbe  above  record,  offered  in  evidence  tl 
paper: 

(a)  As  to  when  a  trustee  has  the  right  to  an  appeal,  see  E!l 
eoK,  ea.  £  J.  25,  nofe(c). 

(t>)  ated  in  Gott  vs.  State,  44  Hd.  889. 
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1821— May  10.  To  Thomas  Bawlings,  as  pr.  auditor's  acc't....$214  79 

Interest  to  10th  May,  1836, 15  years 193  50 

$408  29 
1836— May  10.  By  cash  paid. ....   200  00 

$208  29 
To  interest  to  January  15th,  1841,  4  years,  8 

months  and  5  days 58  41 


$206  70 

Which  it  was  admitted  was  an  accoant  made  on  behalf  of  the 
cestui  que  use^  and  famished  to  the  defendant's  testator,  and  here 
dosed  their  testimony. 

1st.  The  defendant  prayed  the  Oourt  to  instruct  the  jury,  that  the 
plaintiff's  eestui  que  ute  was  not  entitled  to  the  legacy  mentioned  in 
the  will  in  the  said  record,  until  he  arrived  at  the  age  of  twenty-one 
yeais,  and  that  he  is  not  entitled  to  interest  on  said  legacy  prior  to 
his  majority,  unless  the  jury  shall  believe  that  the  defendant  used 
the  money  for  his  own  benefit  in  the  tntertm,  of  which  there  is  no 
evidence  in  the  case. 

2Dd.  That  the  cestui  que  use  aforesaid,  is  not  entitled  to  interest 
on  the  said  legacy  until  there  is  a  demand  therefor,  and  *  that  ^^  . 
there  is  no  evidence  of  demand  prior  to  10th  June,  1836,  and  ^^  ^ 
that  the  charge  of  interest  in  the  said  account  off'ered  by  the  defend- 
ant to  prove  the  payment  of  the  sum  of  $200,  does  not  entitle  the 
phiintiff  to  the  interest  there  charged,  unless  the  jury  shall  believe 
that  prior  to  such  demand,  the  defendant  used  the  said  legacy  for 
his  own  benefit,  of  which  there  is  no  testimony  in  the  cause. 

The  Gouri;,  [Pubvianoe,  A.  J.,]  refused  to  give  these  instructions, 
and  the  defendant  excepted. 

The  defendant  below  prosecuted  this  appeal. 

The  cause  was  argued  before  Aboheb,  G.  J.,  Dobsey,  Cham- 
BXBS,  Magbudeb,  and  Mabtin,  JJ. 
Latrobey  for  the  appellants.    David  Stewart,  for  the  appellees. 

Magbudeb,  J.,  delivered  the  opinion  of  this  Court.  The  intes- 
tate of  the  plaintiff  in  error  was  appointed  by  the  Chancellor,  trustee 
to  sell  certain  property,  and  upon  his  bond,  the  condition  of  which, 
i<6qaired*him  to  execute  the  trust  reposed  in  him  by  the  decree,  or 
which  shall  be  reposed  in  him  by  any  future  decree  or  order  in  the 
^^Nnises,  this  suit  was  instituted.  The  plaintiff  below,  in  his  decla- 
tion,  Het  forth  the  cause  of  action.  After  reciting  the  decree,  the 
execQtion  of  the  bond,  the  sale  of  the  premises,  report  of  the  trus- 
tee, and  confirmation  of  the  sale,  it  states,  that  the  auditor  of  the 
13oQrt,  by  order  of  the  Chancellor,  did  state  an  account,  and  on  the 
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lOtb  May,  1821,  reported,  that  of  the  proceeds  of  sale,  th 
for  whose  use  this  suit  ia  brought,  was  eotiCled  to  9214 
report  was  coDflrmed  by  the  Chaucellor,  who  ordered,  that 
ceeds  of  sale,  bo  as  aforesaid  made,  be  applied  sccordit 
interest,  as  it  had  been,  or  might  be  received.  It  is  the: 
.  that  on  the  Ijtb  day  of  March,  1828,  the  trustee  received  and 
of  the  purchaser  of  the  premises,  the  priucipal,  and  a  fui 
for  intereitt  then  dne,  which,  by  the  terms  of  the  decre 
trustee,  ought  to  have  brought  into  Court  to  be  applied 
.^_  portion  to  •  which  Bawlings,  the  cestui  que  we,  wa 
'*  *  to  be  paid  to  him.  For  the  non-payment  of  the  s 
tained  by  the  CbaDcellor's  order,  to  be  dne  to  this  cestu 
with  the  interest  thereoD,  this  suit  was  brought. 

A  verdict  being  obtained  by  the  plaintiff,  the  defend: 
appealed.  The  bill  of  exceptions  taken  in  the  case,  disda 
every  thing  which  we  can  know  to  have  taken  place  in  the 
the  trial. 

Whether  the  proof  entitled  the  plaintiff  below  to  a  verd 
and  if  it  did,  for  what  sum  1  Whether  the  jory  gave  too 
too  little  for  damages  1  are  not  the  qaestions  which  we  i 
cide. 

From  the  decree  of  the  Chancellor,  or  from  any  order  < 
Chancellor  passed  in  the  case,  no  appeal  was  ever  prayed. 

Ought  the  Coort  to  have  given  the  instractions  which  tl 
ant  below  asked,  or  either  of  them  1  The  first  prayer  is 
plaintiff  is  not  entitled  to  the  legacy  mentioned  in  the  w 
said  record,  until  he  arrived  to  the  age  of  twenty -one  years 
he  is  not  entitled  to  interest  on  said  legacy,  prior  to  his 
onless  the  jury  shall  believe,  that  the  defendant  used  the 
his  own  benefit,  in  the  interim. 

We  can  discover  no  error  in  the  refusal  by  the  Court  belo 
this  instruction,  whether  the  original  decree  was  correct,  c 
the  Chancellor  erred  in  the  order  which  he  passed,  rolati 
distribution  of  the  purchase  money,  were  questions  not  I 
Court  below,  and  which  certainly  could  not  be  raised  by 
took  upon  himself  the  burthen  of  executing  the  decree,  ant 
bound  by  the  terms  of  the  condition  of  bis  bond,  to  execott 
reposed  in  him  by  the  decree;  or  which  might  be  repost 
by  any  future  decree  or  order  in  the  premises.  If  there 
error  in  the  proceedings,  of  which  the  trustee  had  a  righ 
plain,  he  might  have  appealed  therefrom;  no  such  appe 
been  taken,  it  is  no  defence  in  this  action  upon  the  boo 
performing  the  order  of  the  Chancellor,  that  the  Ohancell 
is  not  correct.  The  matter  which  this  prayer  brought  t 
Court,  was  witboat  the  issue. 

*  Nor  doea  there  appear  to  have  been  committt 
'*'**'  Court  below,  any  error  in  rejecting  the  second  pra 
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order  of  the  Chancellor  was  passed  the  lOth  May,  1821 ;  aud  the 
suit  was  institnted  in  1842.  The  trnstee's  duty,  as  soon  as  the  order 
was  passed,  and  the  money  was  received  by  him,  was  to  pay  it 
over  to  the  parties,  or  to  carry  it  into  the  Court  of  Chancery.  Surely 
the  jury  might  give  interest,  by  way  of  damages,  for  the  detention 
of  the  money ;  and  in  ascertaining  the  sum  yet  due,  were  not  bound 
to  refuse  to  allow  interest  until  the  time  mentioned  in  the  prayer. 
Meed,  the  proof  furnished  by  the  defendant  shows,  that  he  could 
not  ask  to  be  released  from  the  payment  of  interest  until  the  10th 
June,  1836,  mentioned  in  his  prayer. 

It  is  not  for  this  Court  to  judge  whether  the  evidence  warranted  a 
verdict  for  the  plaintiff;  no  exception  taken  in  the  case,  brings  such 
a  question  before  us;  possibly  the  jury  were  governed  entirely  by 
the  defendant's  own  testimony.  This  Court  can  see  nothing  in  the 
refusal  by  the  Court  below  to  give  the  instructions  which  were  asked 
which  will  authorize  them  to  send  the  case  back  for  a  second  trial. 

Something  was  said  in  the  course  of  the  argument,  about  a  claim 
of  the  defendant's  intestate  for  supporting  the  children.  It  is  possi- 
ble, that  the  Chancellor  might  have  allowed  such  a  claim,  aud 
directed  it  to  be  deducted  from  the  interest,  which,  from  time  to 
time,  the  defendant's  intestate  received.  But  even  if  the  defendant's 
iutestatehad  a  just  claim,  yet  as  he  did  not  exhibit  it  at  the  right 
time,  and  in  the  proper  Court,  this  Court  is  not  at  liberty,  for  that 
reason,  to  reverse  the  judgment  of  the  Court  below. 

Judgment  affirmed. 


•  The  Mayor  and  City  Council  of  Baltimore  vs.    444 

Henby  White. — June,  1845. 

The  tenant  in  fee  of  a  lot  binding  on  the  basin  of  the  City  of  Baltimore, 
leased  the  same  for  a  term  of  years,  reserving  a  right  to  distrain  and 
re-enter;  and  granted  his  lessee  ''the  exclusive  right  of  extending,  not 
exceeding,  &c.,  into  the  water,  any  and  every  part  of  said  lot  which 
fronted  the  basin,  provided  he  could  obtain  permission  for  that  purpose, 
from  the  Mayor,  &c.  of  Baltimore,  or  the  Legislature  of  the  State. "  The 
reversion  of  this  lot  was  sold  to  O.,  who  recovered  the  leased  premises 
by  ejectment  for  non-payment  of  rent,  and  applied  to  the  corporation  of 
6.  for  liberty  to  extend  the  lot  into  the  basin,  according  to  the  original 
lease,  which  was  granted,  and  the  extension  made.    Held: 

1st.  That  the  right  to  make  the  improvement,  and  it,  when  made,  did  not 
remain  in  the  heirs  of  first  tenant  in  fee,  who  leased  it.  (a) 

2nd.  By  the  sale  of  the  reversion  to  O.,  all  the  right  of  the  original  tenant 
in  fee,  both  in  the  lot,  and  the  permission  to  extend  the  same,  as  granted 
by  the  lease,  vested  in  O. 


(a)  Cited  in  WiUiams  vs.  Baker,  41  Md.  538.    As  to  improvements  by  ripa- 
mn  owners,  see  Dugan  vs.  Baltimore,  5  G.  &  J.  226,  ?iote. 
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8rd.  B7  the  forfeiture  of  the  lease,  conseqaent  upon  the  noovetj  in  tji 
ment,  no  right  reverted  to  the  first  tenant. 

4th.  That  it  the  lessee  had  made  the  improvement  under  the  pennin 
grauted  by  his  leaae,  the  leMors  and  his  assigns  could  have  distnuQMl 
re-entered  upon  it,  as  upon  the  original  lot - 

The  permission  granted  by  the  Major  and  Citj  Council  of  Baltimon.  to 
extend  an  improvement  Into  the  water,  to  an  owner  of  a  lot  adjtcent 
thereto,  is  not  within  our  registraCion  system. 

That  system  sanctions  no  conveyanoe  of,  or  incurobrance  upon  real  prop- 
erty, created  by  matter  in  pais,  or  resting  in  parol. 

The  means  by  which  a  wharf  is  erected,  under  the  Act  of  1745,  in  the  Citj 
of  Baltimore,  and  appropriaWd  to  the  public  nse,  forn 
paper  title,  the  record  evidence,  which  must  be  resort 
amined,  to  trace  the  right  to  such  property;  no  patent 
title  must  conform  to  the  Acts  of  1745,  ch.  0:  1768,  ch.  i 
and  the  ordinances  of  that  city. 

The  law  imputes  to  a  purchaser  knowledge  of  all  facte,  a] 
time  of  bis  purchase  upon  the  paper  or  record  evidence 
it  was  neceesarj  for  him  to  inspect  to  ascertain  its  aufflcii 

So  the  purchaser  of  a  wharf  in  the  City  of  Baltimore,  ere 
authority  of  the  Acta  of  1745, 178S,  and  17S6,  though  bona 
with  notice  of  the  permission  granted  to  build  it.  and  boi 

Where  an  ordinance  was  passed,  granting  permission  to  I 
which  required  the  written  aseent  of  the  applicant  for  ai 
and  it  appeared  that  he  erected  the  wharf,  the  law  will 
written  assent,  and  the  graator,  and  his  subsequent  aai 
estopped  from  denying  ^cb  assent. 
...  "Under  the  Acts  of  1788  and  17M,  the  Mayor  and  ( 

440  Baltimore  may  refuse  their  assent  to  the  erection 

may  grant  it  with  such  conditions,  limitations  and  restr 
may  deem  most  beneficial  to  the  navigation ,  and  oae  of  i. 
city. 

Snch  a  grant  upon  condition,  that  its  exterior  margin  shall  c( 
lie  wharf,  is  valid.  Ite  dedication  to  the  public  use,  wbe 
be  required. 

The  collection  of  wharfage  upon  a  public  wharf,  is  a  fit  en 
legislation. 

The  Act  of  1827,  ch.  163,  sec.  4,  gives  the  H.  and  C.  C.  of 
right  to  charge  and  collect  wharfage  from  public  wbar 
the  owner  of  a  lot  adjacent  to  such  a  wharf,  demaode  a 
wharfage,  the  city  may  recover  the  amoant  unlawfully 
withheld  from  them,  by  such  owner. 

Appeai.  from  Baltimore  County  Court.  Tbia  was 
aasumpait,  commenced  on  tba  lat  September,  1840,  fo 
aod  received  by  the  appellee,  for  the  use  ol'  the  appella 
fendant  pleaded  the  geueral  issne. 

Before  the  jury  was  eworu,  the  parties  agreed,  tbat  I 
brought  for  Che  purpose  of  trying  the  following  qaestio 

1st.  Whether  the  wharf  in  the  City  of  Baltimore,  k 
D&me  of  Oliver's  wharf,  or  any,  and  if  any,  what  part  1 
lie  wharf! 
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2d.  Whether,  if  it  shall  be  decided,  that  the  said  wharf,  or  anj 
part  of  it  is  public,  the  defendant  has  acquired  any  such  right  to  the 
part  so  decided  to  be  a  public  wharf,  as  to  debar  the  plaintiffs  from 
charging  and  collecting  to  their  use,  such  rate  of  wharfage  as  they 
may  think  reasonable,  of  and  from  all  vessels,  resorting  to  or  lying 
at,  landing,  depositing  or  transporting  goods  or  articles,  other  than 
the  productions  of  this  State,  at  or  on  the  part  of  said  wharf,  so  de- 
cided to  be  public  T  And  for  the  purpose  of  fully  and  fairly  trying 
and  deciding  the  said  questions,  it  is  mutually  agreed,  that  the  de- 
fendant shall  admit  the  receipt  of  a  sufficient  sum  of  money,  previ- 
oas  to  the  institution  of  this  action,  as  wharfage,  to  which  the  plain- 
tiffs would  be  entitled,  if  entitled  to  recover  by  the  decision  of  the 
questions  above  stated,  as  will  sustain  the  jurisdiction  of  the  Court. 
It  is  further  agreed,  that  each  party  shall  •  be  entitled,  on  the  M^g^ 
trial  of  the  case,  to  give  in  evidence  all  such  documents  and  ^^^ 
testimony,  as  would  be  proper  and  competent  to  use  in  any  other 
form  of  action  at  law,  or  in  equity,  that  could  be  instituted  and  tried, 
in  regard  to  the  just  and  full  decisions  of  the  questions  above  stated, 
or  either  of  them.  It  is  also  agreed,  that  printed  copies  of  all  Acts 
of  Assembly,  and  ordinances  of  the  city,  shall  be  read  in  evidence 
by  each  party,  and  that  plats,  maps,  and  copies  of  documents,  deemed 
to  be  correct  by  the  counsel  on  each  side,  shall  be  admitted  in  evi- 
dence, without  incurring  the  expense  of  special  surveys  or  authenti 
cation,  and  that  all  errors  in  the  form  of  action,  and  in  the  pleadings,. 
sbaU  be  released  by  each  party. 

The  plaintiffs  to  support  the  issue  on  their  part  joined,  offered  in 
evidence  to  the  jury,  that : 

Thomas  McEldery  of  Baltimore  County,  deceased,  was  seized  and 
poBseesed  in  fee  of  the  tracts  of  land,  called  '^  Cole's  Harbor  and 
Todd's  Range."    That  he  died  so  seized  and  possessed.    That  on  the 
29th  day  of  July,  1813,  Elizabeth  McEldery,  John  McEldery  and 
Thomas  McEldery,  under  authority  of  an  Act  of  Assembly  of  Mary- 
land, passed  at  November  Session,  1810,  chap.  138,  duly  executed 
and  acknowledged,  and  recorded  an  indenture  of  lease  to  Martin  F. 
Mayer,  for  all  that  lot  of  ground,  situate  in  the  city  aforesaid,  and 
contained  within,  &c.,  beginning  for  the  same  on  the  west  side  of 
Union  Dock,  at  the  distance  of  720  feet  southerly,  from  the  point  or 
place  where  the  west  side  of  said  dock  would  be  intersected  by  the 
Bonth  side  of  Wilkes  street,  if  extended ;  and  running  thence  south- 
erly, bounding  on  the  west  side  of  said  dock  425  feet ;  thence  south 
forty -seven  degrees  west,  still  bounding  on  the  water  36  feet ;  thenco 
north  forty-eight  degrees  west,  still  bounding  on  the  water  205  feet, 
2  inches ;  thence  north  three  degrees  west,  still  bounding  on  the 
water  305  feet ;  and  thence  by  a  straight  line  to  the  place  of  begin- 
ning, together  with  all,  &c.    To  have  and  to  hold  the  said  lot  and 
premises,  with  the  appurtenances,  together  with  the  exclusive  right 
of  extending,  not  exceeding  one  hundred  and  four  feecinto  the  water 
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auy  and  ereiy  part  of  the  said  lot,  piece  or  parcel 
447  "^ifiiieh  lh>DtB  tbe  Basin,  provided  he  can  obtain 
lor  that  purpose,  from  the  City  Council  of  Baltimore, 
Legislature  of  ttae  State  of  Maryland,  unto  the  said  Mait 
his,  &c.,  from,  &c.,  for  and  during,  and  until  the  full  end 
ninety-nine  years,  from  thence  next  ensuing,  with  the  r 
lessors,  to  distrain,  re-enter,  &o. 

Whereby,  they  conveyed  to  Martin  F.  Maher,  (or  the  tei 
Dine  years  renewable  forever,  with  the  rights  and  privite 
lease  recited,  the  premises  therein  described,  being  pa 
tracts  of  land,  of  which  the  said  Thomas  McBlder;  died 
possessed  as  aforesaid.  That  on  the  29tb  day  of  the 
the  said  Af  artin  F.  Maher,  by  indenture  assigned  and  tran 
demised  premises  to  Job  Smith. 

That  on  25th  February,  1817,  Horatio  McEldery  exhib 
tition  in  the  Court  of  Chancery,  praying  for  the  sale 
attate  of  Thomas  McEldery,  or  of  so  much  thereof  as  we 
for  the  payment  of  his  debts;  that  upon  said  petition 
were  duly  had,  and  on  the  14tb  July,  1817,  a  sale  of  the 
Thomas,  in  and  to  the  premises  described  in  the  fore 
was  duly  decreed  by  the  Chaucellor  of  Maryland,  and  The 
was  appointed  trustee  to  make  said  sale;  that  the  sale 
pursnance  of  said  decree,  was  made  by  said  trustee  to 
John  Oliver,  to  whom  a  conveyance  thereof  was  made  b< 
bearing  date  on  the  1st  April,  1818. 

That  iu  1820,  Robert  and  John  Oliver,  re-entered  upon  e 
premises,  for  the  non-payment  of  the  rent  accruing  nude 
and  by  an  action  of  ejectment  for  the  non-payment  of  rei 
statute  of  4th  Geo.  2d,  instituted  in  Baltimore  County  d 
Job  Smith  from  their  premises. 

The  plaintitlK  further  offered  .in  evidence  the  followii 
which  it  was  adm  itted  was  signed  and  presented  by  Bobe 
Oliver,  dated  October  16th,  1821. 

"To  the  honorable,  the  Mayor  and  City  Gonncil  of 
The  petition  of  Bobert  Oliver  and  John  Oliver,  shewetl 
are  rightful  owners  and  pro|»rietora  of  a  parcel  of  ( 
'*'*"  Dated  on  the  west  aide  of  Union  Dock,  in  the  Ci 
more,  and  bounded,  in  part,  by  the  water  of  the  basin  of 
which  is  shewn  on  theplot  hereto  annexed.  They  fnrthe 
under  the  conveyance  to  them  of  said  ground,  there  was 
exclusive  right  of  extending,  not  exceeding  one  hundre 
feet  into  the  water,  auy  and  every  part  of  said  parce 
which  fronts  the  basin,  provided  permission  for  that  pa 
be  obtained  from  the  coqwrution  of  Baltimore,  or  the  ht 
this  State.  They  conceive  that  the  grant  of  such  priv 
not  be  an  infringement  of,  nor  would  it  interfere  with  pri 
Wherefore,  they  pray,  that  by  an  ordinance  or  resolnt 
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honors,  your  petitioners  may  be  permitted  to  extend  their  aforesaid 
groand  from  its  present  limits,  to  ttie  dotted  lines  shewn  on  the  plot 
aforesaid,  from  E  to  F,  and  from  F  to  O,  and  they,  as  in  duty  bound, 
&c.  BoBERT  and  John  Oliver. 

Baltimore,  October  6th,  1821." 

And  the  ordinance  thereon  passed,  approved  10th  November,  1821, 
chapter  103,  also  the  following  petition  likewise :  admitted  to  have 
been  signed  by  the  said  Bobert  and  John  Oliver,  dated  8th  Novem- 
ber, 1821. 

^^To  the  Mayor  and  City  Council  of  Baltimore.  Gentlemen,  hav- 
ing examined  an  ordinance,  passed  in  pursuance  of  our  petition,  rela- 
tive to  the  extension  of  our  property,  binding  on,  and  at  the  termi- 
nation of  Hugh  street,  deem  the  conditions  too  hard,  and  therefore 
ask  leave  to  contract  the  same  within  the  line  on  the  plat  from  E  to 
G,  and  request  that  an  ordinance  may  pass  accordingly,  all  which  is 
respectively  prayed  for,  by  gentlemen.    Your  ob't  servants, 

Signed,  Bobebt  and  John  Oliyeb. 

8th  November,  1821." 

And  the  ordinance  of  19th  November,  182],  chapter  101,  (which 
ordinance,  with  all  others,)  and  the  proceedings  of  the  City  Councils 
relating  to  the  case,  it  is  agreed,  may  be  read  from  the  printed  books 
and  proceedings  of  the  said  Mayor  and  City  Council,  as  far  as  the 
same  may  be  deemed  material  by  *  either  plaintiffs  or  defend-  ^  ^  ^ 
ant,  as  if  the  same  had  been  incorporated  with,  and  made  ^^^ 
part  of  this  bill  of  exceptions. 

The  plaintiffs  further  proved,  by  Jesse  Hunt,  that  he  is  register  of 
the  City  of  Baltimore,  having  the  care  and  custody  of  the  papers 
connected  with  the  proceedings  of  the  City  Councils ;  that  he  had 
carefully  searched  said  papers,  and  that  he  had  not  been  able  to  find 
any  papers  relating  to  said  ordinances  subsequent  to  the  date  thereof; 
that  there  is  no  record  existing  of  the  proceedings  of  the  commis- 
sioners or  port  wardens,  relating  thereto;  and  they  proved,  by  W. 
L.  Marshall,  Esq.,  that  he  had  carefully  searched  the  papers  of  the 
port  wardens'  office,  without  being  able  to  find  any  documents  relat- 
iDg  thereto.  They  then  offered  in  evidence,  by  Joseph  Owens,  a 
competent  witness,  that  he  was  one  of  the  port  wardens  of  the  City 
of  Baltimore,  for  the  years  1821  and  1822;  that  he  recollects  the 
fact,  that  the  grounds  included  within  the  lines  of  E,  F,  O,  and  the 
other  lines  embracing  the  parallelogram,  described  on  the  plat  accom- 
panying the  petition  of  Bobert  and  John  Oliver,  of  the  16th  of  Oc- 
tober, 1821,  were  filled  up  in  pursuance  of  the  ordinance  of  the  19th 
of  November,  1821,  by  the  authorities  of  the  City  of  Baltimore;  that 
they  were  engaged  in  said  work  during  the  period  of  about  two 
jears,  and  that  the  expense  of  said  filling  up,  was  paid  by  the  City 
of  Baltimore.  They  further  proved  by  said  Owens,  that  he  was  pre- 
sent in  the  office  of  the  port  wardens  of  Baltimore  in  1821,  when 
the  Major  of  the  city  presented  to  said  port  wardens,  the  letter  of 
20  2g. 
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Bobert  and  John  Oliver,  siguirjing  their  a88>ent  to 
ordinance  of  th«  lUth  ol'  November,  1821,  and  that 
the  work  of  fillioff  up  said  ground  was  commenced 
thorities;  that  said  letter  he  supposed  to  have  bei 
he  has  no  knowledge  what  has  become  of  it.  The^ 
by  the  said  Oirens,  that  after  the  passage  of  tbesa 
ordinance,  and  when  he,  as  port  warden,  was  about 
ap  said  ground,  he  bad  an  interview  with  Robert 
vate  business  of  the  said  Oliver,  in  which  the  imj 
property  referred  to,  became  the  subject 
45U  ■  ^hen  said  Oliver  told  witness  that  he  had 
terms  of  said  ordinance,  although  he  thought  it  hai 
be  required  to  fill  it  up  with  fresh  earth  to  the  exte 
the  filling  which  was  to  be  done  by  the  city.  Tht 
evidence  by  Samuel  Boyd,  that  he  was  likewise 
1821  and  1822;  that  he  knows  that  the  grounds  of 
Oliver  were  filled  up  by  the  city,  in  pursuance  of 
19th  November,  1821,  but  that  he  has  no  recollectio 
seen  a  letter  or  other  paper  signifyiuK  the  assent  of 
the  terms  of  said  ordinance.  They  likewise  offe 
Walter  Frasier,  that  he  was  a  laborer  iu  the  mud  m 
to  the  City  of  Baltimore,  in  the  years  1821  and  1822 ; 
in  filling  up  the  grounds  of  Robert  and  John  Oliver 
and  that  Mr.  Oliver  was  almost  every  day  present 
was  in  progress,  and  gave  directious  as  to  the  mar 
it  was  to  be  done. 

It  was  admitted,  that  the  plat  above  referred  to, 
ing  this  bill  of  exceptions,  jaatly  locates  and  descrit 
purchased  by  Robert  and  John  Oliver  from  Thomas 
stated. 

Thd  plaintiffs  further  offered  in  evidence,  by  Jess 
ister  of  the  City  of  Baltimore,  that  the  city  autl 
wharfage  apon  the  property  in  controversy,  from  18 
sive;  and  proved  by  McNeill,  that  witness,  in  conju 
lor,  rented  the  wharf  in  controversy  for  several 
year  1831,  from  Sprigg,  who  was  the  officer  charged 
thorities  with  the  collection  of  wharfage  and  tonna 
paid  therefor,  $10  per  month ;  that  by  virtue  of  thi« 
collected  wharfage  and  otherwise  used  said  property 
tatiOD  or  interruption  from  Mr.  Oliver  until  ltS3l,  wl 
by  Mr.  Oliver  that  he  was  entitled  to.a^id  wharf,  an 
to  acknowledge  himself  the  tenant  of  one  Boyer, 
Oliver,  and  that  upon  witness  declining  so  to  do,  Ol 
scow  of  witness  from  said  wharf,  after  which,  witc 
Boyer,  and  continued  so  to  do  Lill  he  gave  ap  p 
wharf. 
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•The  plaintiffs  further  offered  in  evidence  that  John  Oliver  ^  - - 
18  dead ;  that  Robert  Oliver  thereupon  became  entitled  to  his  '*^* 
interest  in  said  property;  that  Robert  Oliver  is  dead,  and  that  the 
defendant  purchased  said  property  from  his  representatives,  duly 
aothorized  to  sell  the  same,  and  now  holds  under  said  purchase.  It 
was  admitted  that  the  defendant  has  in  hand  $100,  received  by  him 
as  wharfage  npon  said  property. 

The  plaintiffs  further  proved,  by  George  M.  Gill,  Esq.,  that  the 
space  of  ground  marked  on  the  aforesaid  plot,  as  a  street  thirty  feet 
wide,  Hugh  street,  was  laid  out  as  a  street  in  the  year  1820,  by  the 
eommissioners  appointed  and  authorized  by  law  to  divide  the  real 
estate  of  the  said  Thomas  McEldery  among  his  lieirs,  and  that  he, 
the  said  Gill,  had  become  possessed  of  a  portion  of  the  lots  fronting 
on  said  street,  by  intermarriage  with  one  of  the  heirs  of  said  McEl- 
derj,  and  had  leased  and  sold  said  lots  as  bindingupon  said  street ; 
and  had  always  considered  said  street  as  a  public  street,  or  highway, 
made  such  in  virtue  of  said  division,  and  had  so  particularly  ex- 
plained to  those  who  leased  or  purchased  said  lots  from  him. 

The  defendant  proved  by  said  Gill,  and  by  others,  that  the  ground 
thus  marked,  had  not  been  paved  or  lighted,  or  otherwise  reduced 
nnder  the  police  regulations,  but  has  always  been  very  much  blocked 
op  by  lumber  and  other  obstructions  of  various  kinds ;  and  that  the 
occopiers  of  the  lots  binding  upon  it  had,  from  the  filling  up  of  the 
said  ground  to  the  division  of  the  said  McEldery's  estate  above  re- 
ferred to,  collected  wharfage  upon  the  portions  of  said  street  in  front 
of  their  respective  lots,  and  that  since  the  said  division,  they  have 
eontinaed  to  do  so. 

The  defendant  also  offered  in  evidence,  that  Hugh's  street  had 
never  been  condemned,  or  opened  as  a  public  street  or  highway ;  and 
also  proved,  by  John  Dnkehart,  that  he  was  a  city  commissioner  the 
same  years  as  Joseph  Owens,  and  had  never  seen,  or  heard  of  a  letter 
from  Bobert  and  John  Oliver,  or  either  of  them,  in  reference  to  the 
acceptance  of  said  ordinance. 

*  The  defendant  also  proved  by  one  Fenby,  that  the  paral-  ^-^ 
lelogram  E,  F,  G,  had  not  been  kept  in  repair  at  the  public  '*^'* 
expense,  but  that  he  was  obliged,  by  the  city,  to  pay  the  usual  hire 
of  the  mud  machine  of  the  city  for  repairing  the  same.  The  said 
Fenby  being,  at  the  time  said  repairs  were  made,  and  hire  claimed, 
the  tenant  under  Robert  Oliver,  claiming  as  has  been  heretofore  set 
oat. 

The  defendants  further  gave  in  evidence  the  patent  for  the  said 
property,  and  prayed  the  Court  to  instruct  the  jury  as  follows : 

Ist.  That  if  they  find  from  the  evidence,  that  McEldery,  the  elder, 
was  originally  the  owner  of  that  part  of  the  tract  of  land  called 
Cole's  Harbor,  which  was  bounded  by  the  waters  of  the  basin,  and 
being  such  owner,  made  by  authority  of  law,  all  the  ground  npon 
the  plat  which  is  in  evidence,  which  lies  immediately  contiguous  to 
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sncb  part  of  said  tract,  and  in  frout  thereof,  iodadiDg  that  por 
of  said  ground  which  was  leased  afterwards  by  said  McElder 
Uartin  F.  Maher,  that  Chen  B»id  McUldery  was  the  owoer,  in 
simple  of  all  of  said  ground  fK>  made  as  aforesaid. 

2d.  If  the  jury  find  the  facts  stated  in  the  first  prayer,  and 
find,  that  after  said  portion  of  said  groaud  was  leased  to  Martin 
Maher,  and  before  the  year  182  L,  Bobert  aod  John  Oliver  bees 
by  due  course  of  law,  by  title  derived  from  said  McEldery,  the  owi 
in  fee  of  said  portion  of  said  ground,  and  tliiit  being  such  own 
they,  by  the  permission  of  the  Mayor  and  City  Council  of  Baltim 
or  tbeir  duly  constituted  agents  for  this  purpose,  extended  the  i 
portion  of  said  ground  further  into  the  basin,  as  the  same  app 
on  the  plats,  tbab  then  the  said  Olivers,  by  virtue  of  said  facts, 
came,  as  soon  as  said  fnrther  improvement  was  made,  owners  in 
of  the  same. 

3d.  If  the  jnry  find  the  facte  stated  in  the  two  first  prayers, 
shall  also  find,  that  in  the  division  which  was  made  of  that  par 
said  ground  on  the  plats,  which  was  made  as  aforesaid,  by  said  M' 
dery,  amongst  his  heirs,  and  for  the  purpose  of  that  division, 
streets  located  on  said  plats,  were  laid  out,  *  and  called  fa 
'^^*'   the  said  division,  and  in  the  conveyances  made  in  pursna 
thereof;  and  shall  also  find,  that  said  streets,  or  the  ground  on  wt 
they  are  located,  have  in  no  other  way  been  disposed  of  by  theb 
or  assigns  of  said  McEldery,  or  condemned,  or  appropriated  to 
Qse  of  the  plaiotitTs ;  and  if  they  shall  fnrther  find,  that  such  stn 
have  never  been  actually  opened  or  used  by  the  pnblie,  bat  on 
contrary,  and  especially,  the  one  called  in  tbe  evidence  Hugh's  str 
.  have  been  always,  fi-oin  the  time  they  were  laid  out  as  aforea 
totally  obstructed  by  the  proprietors  of  the  lots,  bounding  on 
same,  by  fences  or  otberwi.se,  so  as  to  render  a  passage  over  the  si,.... 
impracticable;  that  the  plaintiffs  have  no  title  in  the  said  Btreetfi,or 
the  ground  covered  by  them,  and  cannot,  because  of  any  snch  title 
in  said  Hugh's  street,  derive  any  title  to  that  portion  of  the  said 
wharf  improvement,  made  by  the  Messrs.  Olivers,  which  is 
troversyin  this  action. 

4th.  If  the  jury  find  the  facts  stated  in  the  three  pre 
prayers,  then  the  plaintiHs  have  failed  to  prove  title  in  that 
said  wharf  which  is  in  controversy  in  this  suit,  and  are  not  e 
to  recover. 

The  plaintiffs  prayed  the  Court  to  instruct  the  Jnry  as  follov 

That  if  they  shall  believe  the  facts  set  forth  in  the  several  p 
submitted  on  the  part  of  the  defendant,  and  shall  further  fim 
the  evidence  in  the  cause,  that  the  petition,  dated  6th  d 
1821,  and  signed  Bobert  and  John  Oliver,  was  so  signed  1 
Olivers,  on  the  day  of  the  date  thereof,  and  that  afterward 
before  the  passage  of  the  ordinance,  of  the  extra  session  ol 
(and  approved  9th  Kovember,  lS21,)the  said  petition  was  pre 
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to  the  Mayor  and  City  Council  of  Baltimore ;  and  that  afterwards, 
and  on  the  basis  of  said  petition,  the  said  ordinance  was  passed, 
and  made,  and  approved,  and  that  the  said  Bobert  Oliver,  and  said 
John  Oliver,  had  notice  of  the  passage  of  said  ordinance,  and  of  all 
its  terms,  provisions  and  conditions;  and  shall  farther  find,  that 
after  the  passage  of  said  ordinanc#k  and  after  notice  of  the  terms, 
provisions  and  conditions  thereof,  the  said  Bobert  Oliver  and  John 
Oliver,  signed  the  other  petition,  and  dated  8th  November,  1821, 
and  •  presented  the  same,  so  signed  by  them,  to  the  Mayor  m^m 
and  City  Council  of  Baltimore ;  and  shall  further  find,  that  ^^^ 
after  the  receipt  of  said  last  mentioned  petition,  and  on  the  basis 
thereof,  the  Mayor  and  City  Council  of  Baltimore,  passed  the  ordi- 
nance which  has  been  given  in  evidence,  and  approved  10th  Nov. 
1821,  and  that  the  said  Bobt.  Oliver  and  Jno.  Oliver  had  notice 
thereof,  and  assented  to  the  terms,  provisions  and  conditions  thereof, 
and  of  the  said  preceding  ordinance,  as  modified  or  altered  by  said 
last  mentioned  ordinance ;  and  shall  also  further  find,  that  the  ordi- 
nance, approved  19th  Nov.  1841,  was  passed  and  made  by  the  Mayor 
and  City  Council  of  Baltimore,  and  that  said  Bobert  Oliver  and  John 
Oliver  had  notice  thereof,  and  of  the  terms,  conditions  and  provisions 
of  said  ordinance,  and  assented  to  the  same ;  and  that  afterwards, 
said  Bobert  Oliver  and  said  John  Oliver  made  and  constructed  the 
extension  of  ground  into  the  basin,  in  the  manner  and  to  the  extent 
given  in  evidence  in  this  cause,  and  that  the  said  extension  was 
made  under  the  authority,  and  under  the  terms,  conditions  and  pro- 
visions of  said  ordinances ;  and  shall  further  find  from  the  evidence 
in  the  cause,  that  sand  was  supplied  and  delivered  agreeably  to  the 
terms  and  provisions  of  the  said  last  mentioned  ordinance,  and  that 
the  sand  was  so  accepted  and  received  by  the  said  John  Oliver  and 
Bobert  Oliver,  or  by  their  agents,  with  their  knowledge  and  acquies- 
cence; and  shall  further  find,  that  after  said  extension  was  made 
and  completed,  the  city  authorities,  with  the  knowledge  and  ac- 
^nieseence  of  the  said  Bobert  Oliver  and  John  Oliver,  took  posses- 
sion of  the  wharf,  (now  claimed  by  the  plaintiffs  as  a  public  wharf,) 
onder  the  authority,  and  by  force  of  the  terms,  conditions  and  pro- 
visions of  said  several  ordinances,  and  so  continued  in  possession 
thereof,  from  1825  to  1831,  without  any  claim  on  the  part  of  said 
Robert  Oliver  and  John  Oliver,  or  either  of  them,  and  without  any 
<)nestion  or  denial  of  the  title  of  the  said  plaintiffs,  to  hold  and 
possess  the  same  as  a  public  wharf,  that  then  the  plaintiffs,  under 
and  by  virtue  of  said  ordinances,  and  of  the  facts  hereinbefore 
stated,  became,  and  were  entitled,  by  contract,  to  the  use  and  pos- 
session of  said  wharf,  as  a  public  ♦  wharf  of  the  City  of  Bal-  ^  - - 
timore,  and  that  as  against  said  Bobert  and  John  Oliver,  the  ^^^ 
said  plaintiffs,  under  by  virtue  of  its  provisions,  was  lawfully  enti- 
tled to  claim  and  hold  the  same  as  a  public  wharf.  If  the  jury  shall 
find  the  facts  stated  in  the  foregoing  prayer,  and  that  the  defendant 
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derived  title  to  the  property,  connected  with  the  matter 
versy,  under  the  heirs  of  Bobert  and  John  Oliver,  and  is  ' 
sion,  and  claiming  the  title  thereto,  nnder said  Olivers; 
further  find,  that  said  defeud^ot  has  received  from  tei 
others  in  possession  of  said  wharf,  tlOO  and  upwards  as 
that  then  Che  plaintiffs  are  enMtled  to  recover  such  sum 
hands  of  the  defendant. 

And  the  Court,  [Aecheb,  C.  J.,  and  Magrudbe,  A.  J. 
the  first  and  third  prayers  of  the  defendant  so  as  aforesai 
and  rejected  the  second  and  fourth  prayers,  substitutingr 
said  second  and  fonrth  prayers  the  instruction  following : 

If  the  jury  find  from  the  evidence,  that  Martin  F.  Ma 
improved  the  grounds  included  iu  bis  lease,  nor  applied 
to  do  so,  and  that  Bobert  and  John  Oliver,  in  the  yeai 
taiued  a  judgment  in  ejectment,  as  tbe  grautee  of  the 
the  McElderys,  and  the  jury  sboald  believe,  that  the  1 
were  owners,  in  fee,  of  the  lots  fronting  on  tbe  said  imp 
and  designated  on  the  plot  as  line  marked  104  feet,  thai 
plaintiffs  cannot  recover,  becanae  the  lease  to  Maber,'wa8  i 
said  recovery,  by  Oliver,  as  grantee  of  the  fee,  and  that 
naut  made  to  Maher  by  McEldery,  in  relation  to  said  imp 
became  thereby  inoperative,  and  passed  no  rights  to  B 
John  Oliver;  and  that  if  the  jury  find  the  facts  offered  ii 
in  the  cause  to  be  true,  McBldery's  beirs  were  the  owners 
on  said  lot-s,  fronting  on  tbe  water  as  above  designated. 

The  Court  also  rejected  the  prayers  offered  by  tbe  pi 
which  instrnction,  so  given  by  the  Court,  and  each  of  tbe 
their  refusal  to  give  tbe  instructions  prayed  for  by  tbe  plai 
each  of  them,  tbe  plaintiffs  excepted,  &e. 

*  The  verdict  and  judgment  being  against  the 
they  prosecuted  this  appeal. 
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The  cause  was  argued  before  Dobsey,  Chambers,  an<] 
JJ. 

Prestmartf  N^elaon,  and  McMahon,  for  the  appellants. 
Qlenn  and  Reverdy  Jokmon,  for  the  appellee. 

Dorset,  J.  delivered  the  opinion  of  this  Court.  In  I 
appellant's  right  to  recover,  in  the  action  they  have  in 
great  variety  of  objections  have  been  interposed. 

First,  it  is  insisted,  that  the  right  to  make  tbe  impro 
question,  and  the  improvement  when  made,  remain  in  tl 
Thomas  McEldery;  and  that,  therefore,  the  agreement  t 
vers,  in  regard  to  the  public  wharf,  was  wholly  inoperative 
This  objection,  we  think,  cannot  be  sustained.  By  the  de 
reversion  to  Bobert  and  John  Oliver,  all  the  right,  title, 
rest  of  the  heirs  of  McEldery,  as  well  as  in  the  water  lol 
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to  Martin  F.  Maher,  as  in  the  extension  or  improvement  thereon, 
which  the  lessee  was  authorized  to  make,  passed  to  said  Olivers, 
who,  hj'virtae  of  said  conveyance,  and  their  recovery  in  ejectment 
against  the  lessee,  and  those  claiming  under  him,  under  the  Statute 
of  4  George  2,  became  seized,  in  fee,  of  all  the  right,  title,  and  inte- 
rest in  the  property  held  by  the  heirs  of  McEldery,  prior  to  the  lease 
to  Maher;  and,  upon  the  forfeiture,  or  termination  of  the  lease,  no 
right  or  interest  in  the  original  lot  demised,  or  the  improvement  or 
extension  authorized  to  be  made  by  the  lessee,  could  revert  to  them. 
To  sustain  the  argument,  urged  by  the  appellee,  that  no  entry  or 
distress  could  have  been  made  by  the  lessors  or  their  assigns,  had 
the  improvement  been  made  by  Maher,  the  lessee,  no  authority  has 
been  adduced,  nor  do  we  think  any  can  be  found;  nor  can  we  con- 
ceive  a  reason  why,  if  the  improvement  had  been  the  work  of  the 
lessee,  the  right  of  entry,  or  distress,  by  the  lessors  or  their  -  ^ 
•  assigns,  upon  the  improvement,  was  not  as  indisputable,  as  '•^  • 
it  was  upon  the  original  water  lot  itself. 

The  next  objection,  relied  on  by  the  appellee,  is,  that  to  give 
validity  to  the  creation  of  this  public  wharf,  in  the  mode  in  which  it 
has  been  attempted,  would  be  in  violation  of  the  registration  system 
of  our  State,  in  regard  to  interests  in  lands,  and  in  direct  opposition 
to  the  decision  of  this  Court,  in  the  case  of  Hayes  and  Richardson^  1 
G.  &  J.  366.  This  objection  cannot  be  maintained.  To  give  effi- 
cieucy  to  the  arrangement,  by  which  this  public  wharf  has  been 
provided  for,  is  in  perfect  accordance  with  the  doctrines  established 
in  the  case  of  Hayes  and  Richardson^  and  with  the  general  registry 
system  of  the  State.  It  sanctions  no  conveyance,  or  incumbrance, 
created  by  matters  in  pais,  or  resting  in  parol;  the  means  by  which 
the  wharf  has  been  erected  and  appropriated  to  the  public  use  form 
a  part  of  the  paper  title,  the  record  evidence,  which  must  be  re- 
sorted to  and  examined,  to  trace  the  title  to  the  property  in  ques- 
tion. No  patent  for  this  improvement  has  issued,  or  will  issue  from 
the  land  office  of  the  State.  Ko  title  to  it  can  be  shewn,  but  by  a 
refereuce  to  the  Acts  of  1746,  ch.  9,  sec.  10;  of  1783,  ch.  24,  sec.  9; 
of  1796,  ch.  68,  sec.  10;  and  the  ordinances  of  the  City  of  Baltimore, 
of  November  the  10th  and  19th,  of  1821 ;  and  these  disclose  every 
thing  in  relation  to  the  wharf,  as  fully  as  if  its  construction  and  use 
bad  been  provided  for  in  a  patent  from  the  land  office,  or  by  deed 
duly  executed,  acknowledged,  and  recorded  amongst  the  land  records 
of  Baltimore  County. 

The  next  objection,  raised  to  the  appellants'  recovery,  is,  that  the 
appellee  is  a  bona  fide  purchaser,  without  notice,  and,  therefore, 
even  though  the  Olivers  were  bound  by  the  arrangement  as  to  the 
public  wharf,  yet,  that  it  has  no  obligation  as  to  him.  For  this  ob- 
jection, there  is  not  the  slightest  foundation ;  the  law  imputing  to  a 
Purchaser  a  knowledge  of  all  facts,  appearing,  at  the  time  of  his 
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purchase,  apoti  the  paper  or  record  evidence  of  title,  wbic 
necessary  for  him  to  inspect,  to  ascertain  its  safficieucy. 

*  Another  of  the  objections  of  the  appellee  is,  that 
be  a  fraud  upon  him,  to  presume  the  writing  by  th 
of  the  letter  asseuting  to  the  terms  of  the  city  ordinaou 
quired  by  the  ordinance  of  the  19th  of  November,  1821. 
sumiug  the  writing  of  such  a  letter  would  be  a  fraud  uiki 
pellee,  it  would  be  equally  a  fraud  upon  the  Olivers.  Oa 
pr«Bnmption  as  against  them,  be  termed  a  fraud!  Nay, 
not  rather  be  regarded  as  a  fraud  on  their  part,  after  e 
rights  and  acquiriug  property  which  only  could  have  resul 
such  a  letter,  to  deny  that  they  had  written  itT  They  arc 
law  and  in  equity  estopped  I'rom  doing  so;  and  the  estoppt 
with  equal  force  against  the  appellee  claiming  under  them. 
The  Act  of  1745,  ch.  9,  sec.  10,  enacts,  that  "  all  improveJ 
what  kind  soever,  either  wharves,  houses,  or  other  baildi: 
have,  or  shall  be  made  out  of  the  water,  or  where  it  usua 
shall,  (as  an  encouragement  to  such  improvers,)  be  forever 
the  right,  title,  and  inheritance  of  such  Improvers,  their  h 
assigns  forever."  To  prevent  the  evil  consequencea  likel,i 
from  this  latitudinariau  enactment,  a  prominent  object  of 
of  1783,  oh.  24,  in  appointing  "  wardens  lor  the  port  of  Ba 
was  to  protect,  as  concerns  its  navigation,  the  interests  ol 
zeuM,  and  the  public  at  large;  as  a  means  of  enabling 
wardens  to  do  this,  by  the  9th  section  of  tLis  Act  it  is 
"  that  no  person,  or  persons,  shall  make,  alter,  or  extend  a 
wharves,  from  and  alter  the  publication  hereof,  without  la 
fore  the  said  wardens  a  plan  of  his  or  their  int«nded  < 
wharves,  and  without  consent  first  obtained,  under  the  se 
board,  to  carry  the  same  into  eti'ect."  Under  this  Act  it  a| 
be  conceded  in  the  argument,  (as  well  it  might  be,)  that 
wardens  were  competent  to  have  authorized  the  extenstt 
provement  naked  for  by  the  Olivers,  upon  condition,  that  ii 
structed  of  particular  materials;  that  it  be  abutted  by  a 
stone,  instead  of  wood,  and  that  it  be  of  a  specified  hei] 
scribed  by  the  wardens  of  the  port  of  Baltimore,  or  the  si 
to  their  powers,  the  •  Mayor  and  City  Council  of  B 
It  is  equally  clear,  that  the  Mayor  and  City  Council 
more  might  have  refused  their  assent  to  the  wharf  extenslo 
plan  pniposed,  or  have  required  that  a  dock  should  be  lei 
middle  of  the  extension,  for  the  mooring  of  vessels,  or  that 
posts  l>e  attached  to  the  wharf,  co  that  vessels  might  maki 
moor  to  it,  whether  lying  out  in  the  bavin  or  by  the  sit 
wharf.  If  the  safe  and  convenient  navigation  of  the  port 
more,  by  the  public,  made  such  requisitions  necessary,  (of  n 
cessity,  the  Mayor  and  City  Council  were  the  judges,)  tl 
warranted  in  exacting  them. 
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Of  the  great  advantage  and  convenience  resnlting  to  the  interests 
of  navigation,  by  the  public  wharf  in  question,  nobody  can  doubt. 
And,  as  the  case  is  now  before  us,  we  are  bound  to  presume  that  the 
extension,  as  proposed  by  the  Olivers,  could  not,  in  the  judgment  of 
the  city  authorities,  have  been  granted,  without  detriment  to  navi- 
gation, unless  the  injuries  resulting  from  it,  were  counteracted  by  the 
great  facilities  afforded  to  navigation  by  the  surrender  to  its  uses,  of 
the  exterior  margin  of  the  improvement  in  the  shape  of  a  public  wharf. 
If  the  city  authorities  believed  that  the  unconditional  grant  of  the 
power  of  improvement,  proposed  by  the  Olivers,  would  be  ruinous  to 
the  navigation  of  the  port  of  Baltimore;  but,  that  its  effects  would 
he  wholly  obviated  by  the  facilities  to  navigation  afforded  by  the 
wharf  at  the  southern  side  of  the  improvement,  being  dedicated  to 
the  use  of  the  navigating  public,  were  they  not  authorized,  nay, 
were  they  not  bound  to  withhold  their  assent,  unless  such  a  dedica- 
tion were  made  ?  or  suppose  the  Olivers'  original  application  had 
thoB  proffered  the  dedication,  ought  the  corporate  authorities, 
entertaining  such  opinions,  to  have  withheld  their  assent?  We 
think  not. 

This  case  is  not  at  all  changed  by  the  fact,  that  the  privilege  sued 
for  by  the  Olivers  was  not  granted,  but  upon  superadded  terms  and 
conditions  imposed  by  the  corporation.  Their  action  upon  this  sub- 
ject must  receive  the  same  interpretation  as  if  the  terms,  ultimately 
agreed  on,  had  been  the  first,  and  only  ♦  plan  and  proposition 
of  the  Olivers,  and  as  such,  had  been  unconditionally  assented  '^"^ 
to.  Nor  is  the  case  varied  by  the  fact,  that  the  board  of  wardens  of 
the  port  of  Baltimore,  had  been  abolished,  and  their  powers  vested 
in  the  corporate  authorities  of  the  city.  What  has  been  done,  must 
receive  the  determination  that  would  be  given  to  it,  had  the  original 
plan  or  application  from  the  Olivers,  been  to  the  wardens;  and  been 
that  ultimately  established  by  the  city  ordinances,  and  so  unquali- 
fiedly assented  to  by  the  board  of  wardens. 

We  do  not  concur  with  the  counsel  of  the  appellee,  who  regard  this 
case  as  identical  in  principle,  with  the  case  of  the  Mayor,  Aldermen 
and  Comm<malty  of  the  City  of  New  York,  against  Scott,  decided  by 
the  Supreme  Court  of  New  York,  and  reported  in  1  Cainea,  643.  In 
the  latter  case,  the  Act  of  the  Legislature  required  the  owners  of 
lots  to  fill  them  up,  and  make  piers  according  to  the  directions  of  the 
corporation.  On  non-compliance,  the  corporation  were  to  be  at 
liberty  so  to  do,  and  to  receive  the  wharfage  to  their  own  use.  The 
corporation  passed  an  ordinance  requiring  the  owners  of  lots,  within 
a  time  specified  to  fill  them  up  and  make  the  piers,  (which  was  ac- 
cordingly done,)  and  reserving  a  portion  of  the  wharfage  on  the 
piers,  and  declaring  the  piers,  public  streets,  or  highways,  to  be  kept 
in  repair  by  the  said  owners,  their  heirs  and  assigns.  For  such  a 
leservation  and  declaration,  not  a  semblance  of  authority  was  shewn ; 
^d  the  Court  decided,  that  such  a  reservation  was  void,  being  wholly 
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DDaiithorized  by  tbe  Act  of  the  Legislatare,  and  it  is  difficult  to 
imagine,  how  a  doubt  could  have  arisen  iu  snch  a  case. 

Id  the  case  before  as,  the  ordinances  of  the  corporation  do  not, 
peremptorily,  legialate  away  tbe  water  righCa  of  the  Olivere,  witbont 
color  of  antbority,  and  in  manifest  contraventioD  of  tbe  Act  of  the 
Legislature,  under  which  the  ordinances  were  passed,  as  was  done  to 
the  lot  owners,  by  the  Mayor,  Aldermen,  and  Commonalty  of  tbe 
City  of  Kew  York,  in  the  case  reported  in  1  Oaines;  but  simply  re- 
fuse an  tiaconditional  assent  (which  as  a  faithful  statutory  gnai^ian 
of  the  navigation  of  the  port  of  Baltimore,  the  corporation  was 
bound  to  "  withhold,)  to  an  improvement  that  could  only  be 
*'**  made,  consistently  with  the  paramount  interests  of  naviga- 
tion, upon  tbe  terms  prescribed  by  the  ordioauces.  They,  the 
Olivers,  were  deprived  of  no  right  which  they  possessed;  they  were 
imperatively  enjoined  to  do  nothing;  their  actions  were  the  result  of 
their  own  discretion.  They  were  offered  powers  of  great  valne  and 
importance,  limited  by  no  restriction,  but  that  necessarily  imposed 
by  a  jnst  regnrd  to  the  rights  and  interests  of  the  public.  The  ac- 
ceptance or  rejection  of  thera  rested  entirely  with  themselves. 

If  the  conditional  assent,  given  by  the  corporation  of  Baltimore, 
to  the  improvement,  had,  without  reference  to  navigation,  or  the 
protection  of  the  facilities  thereof,  secured  to  the  corporation  for  its 
own  benefit,  a  portion  of  the  improvement,  or  of  the  wharfage 
arising  therefrom,  then  would  the  condition,  as  such,  be  wholly  in- 
operative and  void.  But  snch  was  not  tbe  condnct  of  tbe  Mayor  and 
City  Council  of  Baltimore.  They  reserved  nothing  for  the  separate 
benefit  of  the  corixiration ;  but,  as  the  protectors  and  guardians  of 
navigation,  stipulated  escluslvely  for  its  preservation  in  securing  to 
it,  in  exchange  for  the  facilities  surrendered,  the  equally  imix>rtarit 
facilities  to  navigation  resulting  from  tbe  creation  of  the  public 
wharf  in  question.  We  tbiuk,  therefore,  that  the  reqnisition,  or  con- 
dition, (or  contract,  if  it  may  be  so  called,)  under  which  the  Olivers 
improvement  was  made,  was,  on  tbe  part  of  tbe  Mayor  and  City 
Council  of  Baltimore,  a  legitimate  exercise  of  the  powers  conferred 
on  them,  by  tbe  laws  of  the  State,  for  the  protection  of  tbe  naviga- 
tion of  the  {wrt  of  Baltimore. 

Assuming  the  wharf  in  question  to  be  a  public  wharf,  the  collec- 
tion of  wharfage  upon  it  formed  a  lit  subject  for  State  legislation; 
and  the  4tfa  section  of  the  Act  of  1827,  ch.  162,  gives  to  the  Mayor 
and  Cify  Council  of  Baltimore,  tbe  right  to  charge  and  collect  tbe 
wharfage  for  which  tbeir  action  was  Instituted,  and  which  is  unlaw- 
fully withheld  from  thera  by  tbe  appellee,  who  has  received  it. 

We  concur  with  the  County  Court  in  granting  the  defendant's 

third  prayer,  but  dissent  from  their  rejection  of  tbe  'plain- 

*'*■*   tifl's'  prayers,  and  from  the  granting  of  tbe  defendant's  first 
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m  the  iDstructioDS  giren  by  theConrtto  tbe  Jury,  and 
se  its  judgmeot. 

Judgment  reversed,  and  procedendo  issued. 


QLAN  aod  BoB£BT  BoGUE  VS.  JoB.  Gbosbt. — Jone, 
1845. 

>Ted,  that  on  the  Srd  March,  l84i,  he  Bold  and  delivered  to 
at  a  quantity  of  merchandiBe,  to  the  value  of  ?494.3S,  and 

his  cause.  The  defendant  offered  in  evidence  a  bill  of 
the  same  merchandiBe,  of  the  same  date  and  amount,  at  eix 

8-0  September,  1841,  on  which  waa  written  by  the  plain- 
ived  payment  for  above  as  follows,  B's  note,  dated  16th 
S40,  a  5  me,  due  16Ch  May  for  $484.79.  Interest  on  amount 
Q  16th  May  to  Srd  September.  S8-59.  Cash  for  balance. 
I  plaintiff  produced  the  note  in  Court,  and  offered  to  deliver 
iroved,  that  on  tbe  4Ch  May,  R.  applied  for  a  release  under 
i  lawB.  The  note  was  in  blank,  and  the  defendant,  at  tbe 
Bd  it  to  plaintiff,  refused  to  endorse  it.  There  was  evidence 
at  exception,  that  the  plaintiffs,  after  inquiry  about  R-  at 
if  tbe  defendant,  agreed  to  take  the  note  at  their  own  risk; 
jodant  knew,  before  the  time  of  his  purchase,  that  R.  did 
notes  at  maturity,  and  also  evidence  from  which  the  jury 
Fraud  on  the  part  of  the  defendant.  Held: 
ict  of  162S,  oh.  117,  this  Court  only  reviews  the  queetions 
be  County  Court,  so  that,  where  evidence  is  given  without 
le  parties  cannot  object  to  ita  admissibility  in  this  Court,  (a) 
ceipt  was  evidence  of  payment,  and  the  plaintiffs,  upon  the 

the  note  of  R.  was  not  necessarily  entitled  to  a  verdict. 
Qowledire  by  tbe  defendant,  when  he  passed  the  note,  that 
IS  in  a  failing  condition,  did  not,  under  the  circumstances  of 
ke  the  passing  of  the  note  a  fraud  upon  the  plaintiffs- 
was  no  evidence  that  the  defendant  concealed  the  informa- 

in  relation  to  R.  from  the  plaintiffs,  at  the  tiuie  of  passing 
>te. 
note  of  R.  was  received  by  the  plaintiffs  in  payment,  with- 

to  the  defendant,  in  the  event  of  its  being  dishonored,  then 
iitled  to  recover,  unless  the  jury  shall  find  the  transfer  to 
uudulently  made. 

e  Bale  was  made  upon  a  credit,  not  expired  when  the    ^  aq 
rought,  then  tbe  plaintiffs  are  not  entitled  to  recover   "•»•*» 
.,  although  the  note  was  received  but  as  collateral  security, 
ayment. 
aw  reversed,  without  prejudice. 

n  Baltimore  Coaoty  Court.  This  wad  an  action  of  as- 
:ht;  on  the  3rd  Jane,  1841,  by  tbe  appsllants  against 


ondell  vs.  Sha/er,  49  Md.  404. 
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the  appellee.    They  declared  npOD  the  ooinmoii  conntB,  to  i 
delendaiit  pleaded  the  general  issue. 

The  plajuttffs,  to  supiHirt  the  issae  on  their  part  joined,  < 
evidence  to  the  jury,  that  on  the  3rd  day  of  March,  1841, 
sold  and  delivered  to  the  defendant,  a  qaantit;  of  segai 
amount  of  ^94.25.  The  defendant  thereupon  offered  in  evi 
following  bill  and  receipt: 

"  Baltimore,  March  3rd, 
Mr.  J.  CroBby  bought  of  Pbelan  &  Bogue, 

3,000  Segara  in  handles,    ^i    $10 i 

2^  M  do.  in  flat  boxes    («i      10 

253Mdo.         do.  @       9 

Six  months,  due  Sept.  3-6.  , 

i 

Received  payment  for  above,  as  follows : 
R.  Moore's  note,  date  Dec.  16,  '40,  Ave  ma.  doe 

May  16,  for J484  79 

Interest  on   am't  of  oote,  from   May  16th   to 

September  3 855 

Cash  for  balance 91 

Phelan  &  Boc 
And  proved  the  signature  to  the  said  receipt  to  be  in  t 
writing  of  the  plaintiffs. 

Whereupon  the  plaintiffs  produced  in  Court,  and  offered 
up  to  the  defeudaut,  the  note  of  B.  Moore,  mentioned  in  sai 
receipt;  and  proved,  that  the  said  Moore,  on  the  4lh  da; 
1841,  applied  for  the  benefit  of  the  insolvent  laws. 
-  .  'The  defendants  then  offered  in  evidence  by  Mr. 
'**''*  a  competent  witness,  that  in  the  spring  of  1841,  he  I 
Tersatiou  with  Phelan,  one  of  the  plaintiffs,  in  which  Phel 
to  witness,  that  he  and  Bogiie  had  sued,  or  were  about  to  si 
fendant;  that  defendant  bad  swindled  tbem.  That  witnes 
quired  of  him,  whether  in  the  sale  of  the  segars  referred  to. 
not  agreed  to  take  Moore's  note  at  their  own  risk  1  That  1 
plied  they  had,  and  that  the  defendant  bad  refused  to  euij 
note,  (which  it  was  admitted,  »(  ^l^^  time  it  was  passed  to 
was  in  blank,  and  in  favor  of  no  particular  payee,)  and  reqi 
plaintiff's  before  receiving  it,  to  inquire  into  the  credit  and 
of  the  said  Moore ;  that  said  plaintiff  had,  accordingly,  ma( 
of  R.  Lemmou  &  Co.,  and  ¥.  Boyle,  and  that  ujwn  their  n 
tion  of  Moore's  solvency,  had  traded  the  segars  for  the  uol 
The  plaintid's  thereupon  ottered  in  evidence,  that  the  r. 
in  the  fall  of  184U,  and  winter  of  1841,  held  several  nob 
Moore,  one  of  which,  for  $733,  fell  due  on  the  17th  Jano 
and  was  unpaid  at  maturity.  That  another,  for  9473,  fell  d 
18th  February,  1841,  and  was  also  uQpaid  at  maturity.    Th 
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fendant,  after  said  notes  were  dae  and  unpaid,  applied  to  said  Moore 
to  renew  said  notes  in  divided  suuih,  making  four  notes,  all  of  which 
were  drawn  in  blank.  That  at  the  time  they  were  signed,  said  Moore 
stated  to  the  defendant,  that  .he  coald  not  pay  them  at  maturity;, 
that  defendant  replied,  that  made  no  difference,  he  wanted  to  get 
them  discounted  at  bank,  and  that  if  he,  Moore,  was  not  able  to  pay 
them  when  they  fell  due,  that  the  defendant  would  pay  or  assist 
Moore  to  pay  them.  The  witness  stated,  that  the  note  hereinbefore 
mentioned,  was  not  one  of  said  four  renewed  notes.  Said  renewed 
notes  having  been  given  for  the  debt  of  another,  for  whom  Moore 
was  an  endorser,  whereas  the  note  in  question,  was  given  by  Moore 
for  a  debt  contracted  by  himself  with  the  defendant.  The  plaintiffs 
fmrtber  offered  in  evidence  by  John  P.  Adams,  a  competent  witness, 
that  sometime  in  the  winter  of  1841,  the  defendant  *  offered  ^^  . 
the  note  in  question,  in  blank,  to  witness  in  exchange  for  ^^^ 
aegars.  That  witness,  in  conformity  with  a  suggestion  from  the  de- 
fendant, who  refused  to  endoi-se  said  note,  made  inquiries  in  regard 
to  the  drawer,  which  proving  unsatisfactory,  he  declined  the  arrange- 
ment proposed  by,  and  returned  the  note  to  the  said  defendant. 
Tbey  also  proved  by  Mr.  Plowman,  a  competent  witness,  that  about 
the  same  time,  in  1841,  he  was  applied  to  by  the  defendant,  wha 
stated  his  wish  to  trade  said  note  for  sugar,  with  M.  Bathurst  &  Son, 
and  requested  said  Plowman  to  negotiate  said  arrangement  for  him, 
that  Plowman  declined  to  do  so,  unless  the  defendant  would  endorse 
the  note,  which  he  refused  to  do.  That  defendant  then  applied  ta 
witness  to  know,  what  he  would  take  to  guarantee  said  note  f  Wit- 
ness declined  to  make  such  arrangement,  and  inquired  of  defendant, 
why  he  would  not  endorse  the  note  himself  f  who  replied,  that  he  did 
not  like  to  put  his  name  on  the  back  of  the  note  of  Moore,  who  had 
already  suffered  others  held  by  him,  to  lay  over. 
Whereupon  the  plaintiffs  offered  the  following  prayers : 

1.  That  the  receipt  given  in  evidence  in  this  cause,  is  no  evidence 
of  payment,  and  that  it. is  no  bar  to  the  plaintiffs'  recovery,  on  their 
snrrendering  up  to  defendant  the  note  of  Moore,  mentioned  in  said 
receipt. 

2.  If  the  jury  believe,  that  the  defendant,  when  he  gave  the  note 
of  Moore  to  plaintiffs,  knew  that  the  maker  of  such  note  was  in  a 
failing  condition ;  that  passing  it  off  to  plaintiffs,  was  a  fraud  upon 
them,  and  is  no  bar  to  their  suit  in  this  case. 

3.  If  the  jury  believe,  that  when  Moore  gave  the  note  aforesaid  ta 
defendant,  he  stated  to  him  his  inability  to  pay  them  at  maturity; 
and  that  Crosby  said  to  Moore,  he  did  not  expect  him  to  pay  them, 
but  he  wanted  them  to  get  discounted,  Hud  would  pay  them  himself, 
or  help  said  Moore  to  pay.  them,  at  maturity ;  and  if  the  jury  further 
find,  that  Crosby  knew  said  Moore's  notes  were  laying  over  and  had 
been  protested,  and  prevailed  on  Moore,  in  the  close  of  February  or 
beginning  of  Marc^h,  to  give  him  the  note  now  in  question,  dated  it 
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in  December  previous ;  and  tbat  defendant;,  when  be  pa 
*  note  to  plaintiffs,  concealed  this  information  from  { 
■**™  then  this  note  is  uo  bar  to  plaintiffs'  recovery,  if  a 
proved  to  be  of  no  value,  and  the  same  is  now  tendered  to 
ered  to  the  defendant. 

And  the  defendant  offered  the  following  prayers : 

1.  If  the  jarv  find  from  the  evidence,  the  sale  and  delive 
goods,  for  which  this  suit  is  brought  by  the  plaintiffs,  to  h: 
made  to  the  defeodant  on  the  3rd  day  of  Marcb,  1841,  for 
of  9494.25;  and  shall  also  find,  that  the  note  of  Robert  M 
duced  in  evidence,  was  received  by  said  plaintiffs  from  sail 
ant,  in  payment  of  said  sum,  and  without  the  right  of  n 
said  defendant,  by  said  plaiutiffs,  in  the  event  of  said  noi 
dishonored,  and  not  paid,  tbat  tben  the  plaintiff^  are  not  e 
recover  in  this  suit,  unless  the  jury  shall  find  the  transF 
note,  by  the  defendant  to  the  plaintiffs,  to  have  been  fra 
made. 

2.  If  the  jury  find  from  the  evidence,  the  sale  and  delivery 
the  preceding  prayer,and  that  the  same  waa  made  upon  a  on 
months,  from  the  3rd  of  March,  1841,  that  then  the  plaintif 
entitled  to  recover  in  this  suit,  although  the  Jury  shall  bel 
the  note  of  Bobert  Jtloore,  mentioned  in  said  firet  prayer 
ceived  by  said  plaintiffs  but  as  collateral  secnrity,  and  no 
ment  for  said  goods,  said  credit  not  having  expired  when 
was  instituted. 

All  of  which,  with  the  exception  of  the  fli^t  and  second 
offered  on  the  part  of  the  defendant,  the  Court,  [Magbd 
PuEviANCE,  A.  J.,]  refused. 

To  which  refusal  to  grant  the  plaintiffs'  prayers,  and  to  I 
ing  of  the  defendant's  prayers,  and  eacb  of  tbem,  the 
excepted. 

The  verdict  and  judgment  being  against  the  plaintifls,  U 
cuted  the  present  appeal. 

The  cause  was  argued  before  Dorset,  Spence,  Maqbu 
Maktin,  JJ. 

Olenn  and  Reverdy  Johnson,  for  tbe  appellants. 
XeUon,  for  the  appellees. 


upoD  the  second  prayer  of  the  defendaut. 
The  plaintiffs  in  error,  bronght  thia  actioD  in  Baltimor 
Court,  for  goo<ls  sold  and  delivered,  and  the  proof  in  suppoi 
claim,  as  set  forth  in  tbe  bill  of  exceptions,  was,  that  "  oi 
March,  1840,  tbey  sold  and  delivered  to  Che  defendant,  a  qi 
segars,  to  the  amount  of  ¥494.25."  This  is  the  snm  wl 
claimed,  and  upon  this  proof,  tbey  rested  tbeir  claitn. 
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The  defendant,  in  order  to  resist  this  claim,  and  to  prevent  a  re- 
covery by  the  plaintiff,  oiiered  in  proof,  a  bill  of  parcels,  dated  on 
the  same  day,  charging  the  defendant  with  '^  segars,"  at  6  mo.,  dae 
Sept.  3rd-6th,  9494.25. 

At  the  foot  of  this  bill,  it  i6  stated.    ^<  Eeoeived  payment  for  above 
as  follows : 
B.  Moore's  note,  dated  16  December,  1840,  3  months  dae 

May  16,  for $484  79 

Interest  on  amonnt  of  note,  from  May  16,  to  September  ;i. .      8  55 
Cash  for  balance 91 


$494  25'^ 

And  then  follows  the  signature  of  the  plaintiffs  in  error. 

This  paper,  offered  by  the  defendant,  he  contended,  proved, 

Ist.  That  the  claim  of  the  plaintiffs  against  the  defendant,  for  the 
segars,  was  satisfied  by  the  acceptance  of  the  note ;  and 

2nd]y.  It  was  insisted,  that  the  claim,  (if  not  satisfied,)  was  not 
dne  until  September  6th,  and  that  the  action  was  prematurely 
brought. 

Whether  upon  either  of  these  grounds  the  defendant  was  entitled 
to  a  verdict,  we  are  required  to  decide. 

One  ground  of  defence  to  the  action  then  is,  that  unless  he  was 
guilty  of  an  alleged  fraud,  the  defendant  has  been  paid  for  the 
Mgars,  and  no  recovery  could  be  had,  although  the  institution  of  this 
sait  had  been  delayed  until  the  credit  expired.  This  defence  is 
grounded  upon  the  paper,  which  was  offered  in  evidence  by  the  de- 
fendant, (the  bill  and  statement  which  *  follows  it,)  and  this  ^^^ 
paper,  it  is  said,  is  to  be  taken  in  connection  with,  and  its  ^^^ 
meaning  may  be  ascertained  by  the  parol  evidence,  which  the  de- 
fendant adduced. 

It  is  true,  that  a  mere  receipt,  (not  under  seal,)  is  hut  prima  facie  evi- 
deDce,that  the  sum  of  money  mentioned  in  it  was  paid,  and  of  course^ 
oral  evidence  is  admissible  to  contradict  it,  to  prove  what  sum  was 
paid,  and  when  paid.  Abundance  of  authoiity  to  this  effect,  may 
be  found  collected  in  2  Saunders  on  Pleading  and  Evidence^  308,  309, 
(Isi  Am,  Edit,)  When,  however,  an  attempt  is  made  by  oral  proof, 
to  contradict  the  receipt,  it  is  usually  made,  not  by  the  party  who 
ofters  it  in  evidence,  but  by  his  adversary.  By  what  evidence  the 
claim  was  established  in  this  case,  the  bill  of  exceptions  does  not 
inform  us,  but  at  no  period  of  the  trial,  could  this  paper  have  been 
admitted,  if  offered  by  the  plaintiffs.  It  was  introduced  into  the 
cause  by  the  defendant,  and  shall  he,  who  offers  the  written  testi- 
mony, be  permitted,  by  parol  proof,  to  falsify  it?  To  insist  that  its 
meaning  ought  to  be  disregarded,  if  its  meaning,  when  collected  from 
its  words,  it  not  corroborated  by  the  oral  proof  f 

The  general  rule  is,  that  parol  proof  is  not  admissible  to  alter  or 
▼ary,  (to  falsify)  the  written  paper,  and  this  rule  is  to  be  observed, 
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even  when  the  parol  testimony  is  offered  by  tlie  adverse 
cept  in  caees  of  latent  ambigaity,  fraud,  mistalie,  or  surprii 
the  rejection  of  parol  testimoDy,  in  the  case  of  Eemmil 
4  Waekington'g  C.  C.  R.,  308,  and  in  Batters  vs.  SelUra  ana 
6  fl.  *  J.  247,  and  in  other  cases,  many  of  which  are  to  I 
in  the  report  of  the  latter  case.  See  also  1  PkiL  on  Ev.  41 
not  under  seal,  is  an  exception  to  the  rnle ;  bnt  a  paper, 
of  which  is  to  furnish  an  acknowledgment  of  Che  receipt 
may  contain  other  matter,  which  cannot  be  varied,  or  o 
by  oral  proof.  In  the  case  of  Batters,  Just  mentioned, 
bottom  of  the  bill  of  parcels,  there  bad  been  a  receipt  in 
by  tbe  other  party,  and  in  au  action  by  the  latter  party, 
the  prices  of  the  broad  cloths,  the  defendant  had  offered 
that  receipt,  no  •  doubt,  oral  proof  wonM  have  be 
4oU  ijjg^  to  explain  or  vary  it,  but  the  receipt  at  tbe  bol 
DOt  have  authorized  the  defendant  to  offer  the  parol  testin 
tbe  report  of  the  cxse  tells  us,  was  rejected  by  the  Conrt. 

We  are  told  iu  PhilHpg,  443,  444,  of  cases,  in  wbich  or 
independent  facts,  collateral  to  tbe  written  instrnment,  n 
mitted,  but  that  doctrine  baa  uo  application  to  this  case. 

It  is  nudispnted,  in  this  case,  that  almost  every  thing 
received  by  the  plaintiff9,  for  their  segars,  consisted  ol 
band,  of  a  third  t>er!j0D,  and  that  note,  (tbe  names  of  t 
tbe  sum  for  which  it  was  given,  the  date,  time  of  pay 
every  thing  said  about  tbe  note,)  is  accurately  described 
ceipt,  yet  the  parol  proof  was  offered,  to  contradict  t 
paper,  if  the  words  of  the  written  paper,  do  not  mean  prw 
the  defendant  wishes  them  to  mean.  I  entertain  the  op: 
without  introducing  another  exception  to  the  general  rule 
clares  parol  testimony  to  be  inadmissible,  to  vary,  or  o 
written  instrument,  this  parol  testimony,  (offered  by  the 
too,)  mast  entirely  be  disregarded  in  deciding  the  questit 
the  transfer  by  the  defendant,  and  acceptance  by  the  plai 
promissory  note,  mentioned  in  the  receipt,  whs  an  «xtingT 
so  mncb  of  the  plaintiffs'  claim  for  the  segars,  or  only  entil 
feudant  to  a  credit  on  account  thereof,  when  tbe  money  i 
from  tbe  maker  of  it  T  The  case  of  Kellogg  vs.  Riekarda,  ] 
116,  seems  to  sustain  this  opinion. 

If  indeed,  in  a  case  like  this  now  before  us.  parol  proof 
to  contradict  the  written  instrument,  with  what  proprieti 
Court  of  Appeals,  in  the  case,  2  G.  <6  ./.  494,  undertake  U 
the  meaning  of  the  paper  was,  and  to  collect  that  meaniu 
wordst  Surely  the  alwence  of  parol  testimony,  expres 
dieting  it,  could  not  have  taken  the  meaning  of  tbe  con 
tbe  jury,  if  (in  case  there  was  any  such  testimony,)  tbe 
the  jury  was  to  be  influenced  by  it.    The  case  went  back 
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adnata,  *  nod  it  was  sent  buck,  with  this  opinion  of  the  Conrt ; 
jet  if  the  party  who  had  been  ansnccessful  in  the  Court  oi'  ^  «" 
Appeals,  had  beeo  so  fortanate  npon  the  second  trial,  as  to  prove  by 
a  witness,  something  aboat  the  meaning  of  the  parties  to  that  paper ; 
some  ackaowledgment  by  bis  adversary,  which  might  be  nnderstood 
by  the  jury  to  mean,  that  the  plaintiff  did  not  nuderstand  the  con- 
tract, as  the  Conrt  of  Appeals  nnderstood  it,  wonid  such  parol  testi- 
mony have  authorized  the  second  jnry,  to  interpret  the  contract, 
otherwise  than  as  it  bad  been  interpreted  by  the  Court  of  dernier 
Toorif 

But  it  is  said,  that  the  parol  testimony  was  admitted,  without 
objection.  True,  bnt  this  cannot  alter  the  law  of  the  case.  For 
vhat  purpose  it  was  introduced,  does  not  appear;  but  its  introduc- 
tion into  the  case,  even  by  consent,  could  not  authorize  us  to  leam 
from  it  the  meaning  of  the  instrument,  if  the  law  requires,  that  its 
meaning  be  collected  from  its  words.  Parol  testimony,  introduced 
without  opposition,  that  the  testator  declared  it  to  he  his  meaning, 
to  devise  a  fee,  could  not  be  admitted  to  change  the  meauing  of  the 
vill,  when  interpreted  by  its  words,  and  thus  make  a  tee  of  au  estate 
ror  life. 

The  question  then,  according  to  my  view  of  the  case,  is:  What 
wag  the  contract  between  those  parties,  in  relation  to  this  note! 
Was  the  note  received  by  the  parties,  as  collateral  security,  or  in 
satisfaction,  as  an  extiugoish merit  of  the  claim  of  the  plaintiSa,  for 
the  aegars  T  and  the  answer  to  this  question,  most  be  found  in  the 
written  paper. 

Id  the  case  of  Olenn  vs.  Smitkf  2  Q.  d-  J.  494,  it  was  decided  by 
this  Court,  that  to  give  the  acceptance  of  a  note,  tbe  effect  of  au 
aiwolute  payment,  or  extinguishment  of  a  debt,  a  ^contract  that  it 
shoQld  be  so,  must  be  shown,  and  that  this  was  not  sufficiently  done 
b;  t)ie  receipt  in  that  case.  The  receipt  said,  that  the  promissory 
note  bad  been  received,  "in  payment  of  the  above  account."  Is 
the  paper,  the  legal  elfect  of  which  is  now  to  be  ascertained,  like 
that,  in  the  case  last  mentioned  t  Wss  its  operation  only  to 
Bospend  the  plaintiffs'  right  of  action,  until  the  note  of  Moore  became 
daet 

"  Now,  it  is  going  very  far  to  say,  that  a  man  has  not  been  ._, 
paid  for  his  goods,  when  he,  who  alone  is  interested  in  a  denial  '**1 
of  tbe  payment,  acknowledges  that  something  which  be  has  received 
was  received  by  him  in  payment.  This  however,  is  res  adjudicata.  In 
the  case  before  us,  the  plaintiffs  say  something  more.  They  give  tbe 
credits,  to  which  tbe  defendant  is  entitled,  as  well  as  the  price  of  the 
article  which  they  sold  to  him,  and  after  crediting  the  amount  of  the 
note,  and  the  interest  npon  it,  it  being  ascertained  that  those  two 
credits,  still  leave  a  balance  due  for  the  segars.  The  next  aoknowledg- 
ment  by  the  plaintiffs  is,  that  on  the  self  same  day,  when  the  note  was 
Kccived  by  them  as  payment,  tbey  received  "  cash  for  balance." 
21  2  a. 
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Surely,  when  the  creditor  iicknowledges  that  the  bi 
bas  been  paid,  and  paid  to  him  iu  cash,  he  ought  dc 
Bay,  that  the  whole  debt,  with  the  exception  of  tb 
is  admitted  to  be  paid,)  m  still  dne.  This  would 
creditor  of  the  privilege  of  making  bis  own  contrac 
and  in  this  case,  of  exchanging  his  segars  for  the 
of  a  third  person  ;  and  this,  by  assamiug  that  be  d 
the  words,  which  are  used  by  himself,  to  express  th 
by  him  have  been  understood  to  mean. 

The  plaintiffs'  cause  of  action  then,  is  not,  in 
found  iu  this  paper,  bat  in  the  alleged  fraud,  w; 
lished,  deprives  the  defendant  of  a  right  to  set  up 
dence,  to  defeat  this  claim,  established  b;  other  i 
now  proceed  to  uotice  the  second  giwud  of  defenct 

Ou  the  part  of  the  plaiutiff!),  it  is  contended,  thai 
was  taken  in  satisfaction  ol  the  claim,  yet  they  may  n 
of  it,  in  an  action  for  goods  sold  aud  delivered,  p 
proof  which  they  offered,  satisfied  the  jury,  that  the 
mala  fide,  having  at  the  time  of  the  transfer  of  this 
tiffs,  knowledge  of  the  insolvency,  or  failing  circ 
maker  of  the  note  so  transferred,  and  not  con 
knowledge  to  the  plaintiffs. 

•  Whether  the  defendant  acted  frandnlei 
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action,  was  a  question  to  be  decided  by  the 


the  Court.  The  aatborities  tell  us,  what  if  provei 
tiou  of  the  jury,  would  evidence  fraud  in  the  ven 
an  example,)  the  vendee  purchased  the  goods,  wit 
design,  of  not  paying  for  them,  then  no  property  p 
the  vendor  has  a  right  to  treat  the  contract  as  : 
veudee,  as  a  person  who  acquired  the  possession  ol 
17  £n.  Com.  L.  Rep.  330.  So  if  the  defendant,  b 
the  plaintiff  to  sell  his  goods  to  an  insolvent,  and  tl 
into  his  possession,  in  such  a  case,  the  plaintiff  is  i 
any  agreement,  to  give  a  credit,  from  suing  lor  I 
goods  sold  and  delivered  to  him,  who  is  in  possess 
Perrott,  3  Taunton,  274,  and  in  1st  Slephen«'  Sm  Pr 
that  an  action  lies  before  the  credit  has  expired,  i 
was  after  the  sale,  and  not  making  any  part  of  the 
or  if  the  sale,  (purchase,)  was  not  bona  fide. 

In  deciding  this  question,  the  Court  is  requirec 
the  jury  might  have  inferred  from  the  testimony 
plaintiffs,  that  the  conduct  of  the  defendant,  was 
at  the  time  of  the  transfer  of  this  note  to  the  plain 
quite,  almost  as  valueless  as  acouuterteit  bank  note 
stances  of  the  maker,  were  known  Co  the  detenda 
known  by  him,  to  the  plaintiff.  If  the  facts  be  bo 
vent  the  plaintiffs  from  recovering  1 
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Etod  in  the  case,  on  which  the  coaosel  for  the  defendant  priD- 
ipaliy  relies,  {Fergwigon  vs.  Covington,  14  Eng.  C.  L.  Rep.  307,  aod 
T  E.  C.  L.  R.  330,}  it  ia  conceded,  tbat  before  the  credit  expires, 
be  plttiutiff  may  sue  and  recover  iu  damages,  the  value  of  the  goods 
rttudalentl;  obtained,  provided  his  action  be  trover,  and  not  ussump- 
it,  for  gomU  sold  and  delivered.  The  ground  of  this  decision,  so  far 
« the  reporter  could  iul'orm  us,  was,  that  the  only  contract  proved  by 
tie  plaintiff,  was  a  contract  or  sale  oq  credit.  This  shews  that  the 
:ases  *  are  different.  The  plaintiffs' proof  in  this  case,  in  ti-  j»q 
Dates  nothing  about  a  sale  on  credit.  All  that  is  said  in  re-  ^*" 
lAvd  to  a  sale  upon  credit,  came  from  the  defendant. 

But  it  is  insisted,  tbat  in  this  case,  the  law  will  not  imply  a  promise, 
tecanse  there  was  an  express  promise.  If  tite  plaintiffs  then  choose 
.0  sue,  before  the  expiratiou  of  the  credit,  they  must  abandon  the 
issumpsit,  and  sue  for  a  tort.  The  amount  of  the  argument  is,  that 
r  there  existed  at  one  time  between  them,  what  the  parties  sup- 
xised  at  tbat  time  to  be  a  valid  contract,  although  the  law  pro- 
loonces  it  to  be  no  contract,  there  is  yet  an  express  contract,  which 
vill  prevent  the  law  from  implying  a  contract.  But  tbis  canuot  be 
wrrect.  Tbe  plaintiffs  make  out  their  case,  without  relying  on  the 
lUeged  contract.  They  nay  ofl^r  snob  proof,  as  was  deemed  to  be 
lafBcient  in  tbe  case.  In  3rd  J'aunton,  the  fraudulent  contract  is 
Dtrodnced  into  tbe  case,  and  relied  on  by  the  defendant.  So  soon  as 
le  attempts  to  establish  it,  the  plaintiffs  prove  it  to  be  fraudulent,  and 
Daist,  tbat  they  have  a  right  to  treat  it  as  a  nullity,  and  do  so  treat 
t.  If  it  be  a  nullity,  how  van  it  be  regarded  as  an  express  contract, 
ind  thereby  prevent  the  law  from  implying,  in  favor  of  the  plaintiff's, 
IU  assumpsit  to  pay  the  value  of  the  goods  1  So  soon  as  tbe  fraud, 
irhich  vitiates  that  contract,  is  established,  tbe  case  is  precisely 
"hat  it  would  have  beeu,  if  there  had  not  been  furnished  any  proof, 
that  such  a  contract  ever  was  contemplated  by  the  parties,  and  the 
iiase  made  out,  will  be,  that  tbe  defendant  got  possession  of  tbe 
property  of  the  plaintiffs,  and  in  a  way  which  will  authorize  them, 
not  only  to  institute  an  action  for  a  tort,  but  also  uiron  assumpsit. 
Why  not  in  this  case,  as  well  as  in  tbe  case  of  Hill  vs.  i'errott,  3 
Taunton,  274,  say,  that  tbe  law  will  imply  a  contract,  to  pay  for  the 
goodii,  from  the  circumstance  of  their  having  beeu  the  plaintiffs' 
property,  and  baviug  come  to  tbe  defendant's  possession,  if  unac- 
counted fori  Can  the  defendaut  prevent  the  plaintiffs  from  suing 
ajK)!)  this  implied  contract,  by  setting  up  an  agreement,  (to  give 
creilit.)  which  be  fraudulently  obtained  f  The  answer  to  this,  is  to 
be  fouu^  in  the  same  case  in  Taunton.  The  defendant  "cannot  be 
permitted  to  account  for  the  •  possession,  by  setting  up  tbe  .». 
frauilulent  pnrchaae."  And  tbis,  because  "  no  man  must  take  ** '■* 
advantage  of  his  own  fraud." 

Id  15  Johnson,  475,  the  Court  say,  tbat  the  special  contract,  ae  to 
the  manner  of  payment  being  void,  on  account  of  tbe  fraud,  tbe  plain- 
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tiff  may  disregard  it,  and  bring  assampsit  for  goods  sold.  The  fraod- 
ulent  miarepresentatioos,  made  by  the  defendaot,  vitiated  the  nbole 
contract.  In  6  Joktuon,  110,  it  is  stated,  that  the  taking  of  a  iiott, 
nnder  a  Irauduleut  misrepresentatioq,  was  no  payment,  at  any  term 
of  credit,  which  in  the  taking  of  the  note  may  have  implied,  became 
void.  So  in  15  Maas.  Reports,  p.  81,  Gfaief  Justice  Parker,  in  deliver- 
ing the  opinion  of  the  Court,  said :  "  The  credit  was  obtained  npon 
an  offer  of  adequate  security,  The  security  was  wholly  worthless. 
The  consideration  for  the  credit  therefore  failed,  and  the  money  thus 
wrongfully  obtained,  could  not  for  an  instant,  be  conscientiously  re 
tained.  See  also  2  Johns.  Rep.  455,  and  the  remarks  of  C.  J.  Ejre. 
in  Be  Symonds  vs.  AUntcicke,  1  Esp.  430,  and  those  of  Lord  Keofoii, 
in  Packford  vs.  Maxwell,  6  Jt.  *.  E.  52. 

It  would  seem,  that  according  to  a  case  relied  on  by  the  defend- 
aut,  (in  17  Etuj.  Ch.  Reports,)  the  plaintiff  had  a  right  to  regard  this 
contract,  (as  to  the  time  of  payment,)  as  a  nullity,  and  to  sue  before 
the  expiration  of  the  credit,  if  he  sued  for  a  tort.  If  so,  what  is 
there  in  this  case,  to  prevent  them  from  waiving  the  tort,  and  suing 
upon  an  implied  assumpsit.  This  is  frequently  done.  See  Stocketi 
against  Watkim'  Adm.  2  Q.  di  J.  326. 

In  one  of  the  English  cases,  (ith  East,  147,)  in  which  it  was  de- 
cided, that  tbe  plaintiff  could  not,  in  that  case,  (unlike  this  }  bring 
an  action  of  assumpsit,  until  the  credit  expired,  although  he  might 
sue  on  the  special  agreement.  Lofd  Ellenborongh  was  reluctant  to 
uon-8uit  the  plaintiff,  although  there  was  no  attempt  to  prove,  that 
the  defendant,  in  the  purchase  of  the  goods,  acted  mala  fide.  Another 
Judge,  (Le  Blanc,)  in  his  decision,  seems  to  have  been  influenced  by. 
perhaps,  an  extravagent  fondness  for  "the  forms  of  action:"  "Id 
all  cases,  without  express  authority  to  the  contrary,  it  is  better 
*  to  keep  the  forms  of  action  as  distinct  as  possible,  instead 
*'**  of  running  one  into  another."  This  remark  maybe  entitled  to 
some  weight,  in  any  case,  to  which  it  can,  with  truth,  he  applied. 
But  ibr  the  form  of  action  adopted  in  this  case,  as  a  substitute  for 
trover,  (which  all  admit,  might  have  been  instituted  by  these  plain- 
tiffs, and  at  tbe  time  this  suit  was  brought,)  it  is  believed,  there  will 
found  "express  authority  "  in  the  cases,  to  which  reference  has  been 
given.  Iti  a  case  like  this,  and  in  which  the  Court,  in  deciding  upon 
this  exception,  must  assume,  that  all  tbe  Justice  is  on  the  side  of  the 
plaintiff,  I  do  not  consider  myself  at  liberty  to  disregard  such  deci- 
sions, pronounce<l  by  such  learned  Judges,  liecause  of  any  thing  to  be 
found  in  the  cases  cited,  and  relied  on  by  the  counsel  for  the  defend- 
aut.  , 

My  opinion  is,  that  the  judgroeut  of  tbe  Court  below,  ought  to  be 
reversed. 

Bt  TH£  OTHBB  JUDGEii; 

Judgment  affirmed,  without  prejudice. 
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]No.  H.  Harlan  and  Mabgabbt  Hablan  vs.  Datid  Brown. 
John  H.  Hablan  and  Mabgaret  Harlan's  Lessees  vs. 
Datid  Bbown.— (E.  S.)  Jnoe,  1845. 


Wbera  a  will  authorized  aa  executor  to  nU  the  residue  of  the  testator's  real 
Bud  personal  estate  within  two  years  from  his  decease,  a  sale  made 
withio  the  two  jears  is  valid,  though  the  convejance  to  the  purchaser 
wae  not  executed  until  after  that  period,  and  parol  evidence  is  admissi- 
ble to  show  the  time  of  sale. 

The  Act  of  1831,  ch.  815,  sec.  10,  does  not  relate  to  sales  of  real  propertr, 
made  before  that  statute  went  into  operation. 

It  IB  for  the  Court  to  decide  on  the  admisaibiitt;  of  evidence,  but  the  com- 
parative value,  or  weight  of  testimony,  is  tor  the  consideration  of  the 
Jnry. 

The  variation  of  the  compass,  and  the  decree  of  it,  are  questions  of  fact,  and 
opon  evideQC«  aSecting  the  degree  of  variation,  it  is  not  for  the  Court 
to  saj,  that  the  evidence  offered  by  one  party,  is  better  than  that  offered 
by  the  other,  to  guide  Che  jury  in  determining  whether  any,  or  what 
allowance  shall  be  made  for  such  variation. 
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'Appeals  from  Cecil  Connty  Coart.  Tbe  first  appeal  was 
in  au  action  of  trespass,  q.  c.  /.,  brought  on  the  19th  October, 
1835,  hy  the  &ppeilee  against  the  appellants,  for  a  trespass  upon  a 
tract  of  land  called  "  Dividing."  Upon  the  motion  of  both  parties, 
uwarrantofresarvey  was  issued,  and  tbe  defendants  pleaded  non  cul. 
The  jury  found  a  verdict  for  the  plaintiff  David  Brown. 

Ist  Exception. — At  the  trial  of  the  caase,  the  plaiatiS*  offered  in 
evidence  a  patent  for  the  tract  called  "  Dividing,"  dated  17th  May, 
1695,  to  Mathias  Van  Bibber,  and  after  other  conveyances,  the  will  of 
John  DicksoD,  which  contained  tbe  following  clause: 

"Item. — It  is  my  will,  that  tbe  rest  and  residne  of  my  real  and 
personal  property,  shall  be  sold  by  my  executor,  and  that  my  real 
property  be  sold  within  two  years  from  mydecease,  and  to  be  rented 
or  farmed  on  shares  by  my  executor,  until  a  sate  is  made  of  the  said 
real  property,  and  I  hereby  empower  my  executor,  to  make  a  good 
and  Bufficient  deed  to  the  purchaser  of  tbe  said  real  estate." 

This  will,  dated  the  23rd  Jauuary,  1830,  npon  which  letters  testa- 
mentary were  granted  tbe  6th  May  following,  ap^winted  Samuel  Row- 
land, executor. 

Theplaintiff  then  proved,  that  John  Dickson  died  seized  of  that  part 
of "  Dividing,"  conveyed  to  btm  by  James  Miller,  and  the  deed  from 
Samuel  Rowland  to  Amos  Henshaw,  and  tbe  plaintiff  Brown,  of  the 
19th  March,  1833,  reciting  a  sale  by  the  said  executor,  in  execution 
of  the  trust  reposed  in  him  on  the  25th  November,  1831,  of  bis  testa- 
tor's part  of  "  Dividing,"  to  the  said  Henshaw  and  Brown  for  said 
part. 
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The  plaintiff  then  offered  to  prove  by  parol  testimony,  that  the  si 
ale  was  made  by  said  executor  in  November,  1830,  and  within  t 
ears  of  the  death  of  Dioksou,  his  testator,  and  that  possusslon 
be  K&id  land,  was  given  nnde;  said  sale  within  that  period;  a 
Ibo  gave  in  evidence  a  deed  of  partition,  between  himself  and  H 
haw,  dated  the  19th  March,  1853. 

'The  plaintiff  also  offered  evidence  to  prove  that  the 
''*  leged  trespassis  within  the  lines  of  thepatentof  "Dividin 
Lnd  within  the  lines  of  the  de^  from  James  Miller  to  John  Di 
on ;  and  that  the  deed  from  S.*  Bowland  to  A.  Henshaw,  and  1 
ilaintiff,  is  for  the  same  land  as  mentioned  in  the  deed  from  Mil 
0  Dickson,  and  that  the  alleged  trespass  is  upon  the  land  couve] 
o  the  plaintiff  by  the  deed  of  partition  between  A.  Henshaw  i 
be  plaintiff.  It  was  admitted  that  the  several  deeds  above  m 
ioned  were  executed,  acknowledged  and  recorded  according  to  i 
ormalities  required  by  law  to  pass  real  estate,  and  that  the  will 
ohn  Dicktson  was  also  duly  executed,  so  as  to  pass  real  estate. 

The  defendant  objected  to  the  admission  of  the  said  parol  t« 
looy  in  relation  to  the  time  of  sale  made  by  the  said  Kowland,  I 
he  Gonrt  [Hopfbb  and  Ecoleston,  A.  J.]  permitted  it  to  go  toi 
Liry ;  the  defendant  excepted. 

2d  Exception. — In  addition  to  the  matters  stated  in  the  first 
f  exceptions,  the  defendant  prayed  the  Gonrt  to  instruct  the  ji 
hat  the  deed  offered  by  the  plaintiff  from  Samuel  Rowland  toi 
ilaintiff  and  Amos  HcDshaw  was  no  evidence  of  title  in  the  plaint 
iDless  they  should  fuither  believe,  from  the  testimony  that  it  i 
xecuted  within  two  years  from  the  death  of  the  said  Dickson,  wh 
Q^truction  the  Court  refused  to  give ;  the  defendant  excepted. 

3d  Exception. — In  addition  to  the  matters  stated  in  the  first  t 
econd  bills  of  exceptions,  the  defendant  prayed  the  Court  to  instr 
he  jury  that  the  deed  offered  by  the  plaintiff  from  Samuel  Bowk— 
o  the  plaintiff  and  Amos  Henshaw,  is  no  evidence  of  title  in  the 
ilaJDtifl',  unless  they  believe,  from  the  testimony,  that  the  sale  by 
he  said  Bowlaod  has  been  confirmed  by  the  Orphans'  Court  of  Ce- 
il County,  and  notice  of  the  time,  place,  terms  and  mannei 
;iveu  according  to  law,  which  instruction  the  Court  refused 
he  defeoditnt  excepted. 

The  second  appeal  was  taken  in  an  action  of  ejectment  bn 
he  6th  March,  1836,  by  the  appellants  against  the  appellee 
other  tracts,  viz:  "Steel's  Eesurveyed,"  *  and  "Belli 
''^  and  presented  the  same  questions  as  those  presentei 
«tion  of  trespass,  q.  c./.,  in  relation  to  "Dividing;"  and  als 
litional  question  as  to  the  right  to  determine  the  variation 
ompass;  and  which  is  fully  set  forth  in  the  opinion  of  thi 
n  the  second  cause,  the  verdict  and  judgment  was  for  the  i 

Uarlau  and  wife  prosecuted  both  appeals. 
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The  canses  were  argued  before  Archee,  C.  J.,  Dorset,  and  Mar- 
riK,  JJ. 

Qroome  and  McLean,  for  tbe  appellants;  Otho  Scott  and  Constable, 
for  the  appellees. 

Mabtih,  J.  delivered  tbe  opinion  of  this  Court.  Tbe  cases  of  John 
B.  Harlan  and  Margaret  A.  Barlan  against  David  Brown,  and  John 
H.  Barlan  and  Margaret  A.  Barlan^s  Lessees  vs.  David  Sroipn  were 
presented  together. 

Tbe  flist  case  is  an  action  of  trespass,  quare  claunum  /regit,  the 
other  an  ejectment.  John  H.  Harlan  Hud  wife  were  tbe  plaintiffs 
below  in  the  action  of  ejectment,  and  the  defendants  in  the  action  of 
trespass.  At  the  trial  of  the  trespass  ca«e,  three  exceptions  were 
taken  by  the  defendants  to  the  opinions  of  the  Court.  Three  excep- 
tinns  precisely  similar  were  taken  by  the  same  parties  as  plaintiffs  iu 
the  action  of  ejectment,  and  also  an  additional  exception. 

We  propose  to  examine  these  exceptions  in  the  order  in  which 
they  have  been  presented. 

By  the  second  item  of  the  will  of  John  Dickson,  it  is  provided  that 
the  residue  of  the  real  and  personal  estate  of  the  testator  be  sold  by 
his  executor  within  two  years  from  bis  decease.  David  Brown 
clajmed  under  the  deed  executed  by  the  executor  of  John  Dickson  in 
coDformity  with  the  power  conferred  on  him  by  the  will.  It  became 
therefore  important  for  him  to  prove  that  the  sale  was  made  within 
two  years  from  the  death  of  the  testator,  both  for  tbe  purpose  of 
showing  that  the  authority  conferred  on  the  executor  had  been  prop- 
erly exercised,  and  that  the  sale  in  question  was  not  embraced  _ 
•by  the  lOtb  section  of  the  Act  of  Assembly  of  1831,  chap.  '*'*' 
315.  And  it  certainly  was  competent  to  the  party  to  esrablish  by 
parol  evidence,  as  the  legal  and  appropriate  mode,  tbe  time  at  wbicb 
this  sale  was  made.  Thin  forms  the  subject  of  the  first  exception, 
aDd  we  think  the  Court  were  right  in  admitting  tbe  evidence. 

Testimony  having  been  received  to  show  that  tbe  sale  of  the  prop- 
erty in  dispute  had  been  made  by  Samuel  Rowland  to  David  Brown 
within  two  yeai'S  from  the  death  of  Dickson,  tbe  Court  were  asked 
t«  instruct  the  jury  that  the  deed  of  Rowland  to  Brown  and  Hen- 
■ha«-  was  no  evidence  of  title  unless  they  should  further  find  that  it 
"as  executed  within  two  years  from  the  death  of  Dickson.  This  in. 
struction  the  Court  refused  to  grant,  and  presents  the  question  raised 
by  the  secciud  exception.  We  concur  with  the  Court  below  in  tbe 
opinioii  expressed  by  them  in  this  exception,  for  the  plain  reason  that 
the  validity  of  the  deed  from  the  executor  to  the  parties  claiming 
Qoderit,  depends  not  on  the  time  when  the  deed  was  executed,  but 
vbeu  the  sale  was  made ;  and  tbe  evidence  had  been  offered  to  estab- 
lisli  the  factum  of  the  sale  within  the  period  prescribed  by  the  will. 
Tbe  power  of  sale  conferred  on  the  executor  was,  we  hold,  properly  ei- 
ecQted  by  a  sale  of  the  property  within  two  years  from  the  death  of 
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the  testator,  althougb  the  deed  was  not  executed  by  him  uotil  aner 
that  period  had  elapsed. 

We  concur  also  with  the  opiaioD  expressetl  by  tbe  Comity  Court 
io  the  third  exception.  There  was  no  law  making  the  validity  of  tbe 
sale  by  Samuel  Rowland,  as  tbe  executor  of  Dickson,  depend  OD  iu 
confirmation  by  the  Orphaus'  Court  of  Cecil  County,  as  supposed  by 
the  defendant's  prayer.  It  was  not  embraced  by  the  Act  of  Assem- 
bly, 1831,  chap.  315,  sec.  10,  because  the  sale  was  made  before  that 
statute  went  iuto  operation. 

It  follows  from  the  views  thus  expressed,  that  in  the  case  of  Jobn 
H.  Harlan  and  Margaret  A.  Harlan  against  David  Brown,  the  judg- 
ment must  be  affirmed. 

"The  only  remaining  question  to  be  examined  is  that  pre- 
^ov  sented  by  the  fourth  exception  in  the  case  of  Harlan's  Lessees 
against  David  Brown.  It  has  already  been  stated  that  the  three 
first  exceptions  in  this  case  are  similar  lo  that  raised  in  the  trespass 
case  between  the  same  parties.  We,  of  course,  concur  with  the 
County  Court  in  the  opinions  expressed  by  Ihem  iu  those  exceptions. 
But  we  dissent  from  the  tustruction  given  to  the  jury  as  contained 
iu  the  fourth  exception. 

The  question  involved  depended  entirety  on  the  true  location  of 
the  second  line  of  the  tract  of  land  called  "Dividing." 

This  Court,  as  early  as  the  case  of  Sowland  and  Cromtcell,  1  H.  i 
J.  118,  in  atlirming  the  opinion  of  the  General  Court,  decided,  "  that 
it  is  the  province  of  the  jury  to  determine  the  true  loca  ' 
lands  in  controversy  from  tbe  evidence  adduced  by  the  j 
that  it  is  for  the  jury  to  decide  on  the  justice  and  prottrie 
ing  or  not  allowing  the  variation  of  tbe  compass,  and  the 
of  such  allowance,  according  to  the  evidence  in  tbe  cans* 
Howard  vs.  Hughes,  S  H.  &  J.  12,  the  Court  of  Appeals  f. 
tbe  acknowledged  and  exclusive  province  of  tbe  jury  t 
tbe  variation  of  tbe  compass,  and  to  make  such  allowanc 
ponds  with  the  proof,  and  will  advance  justice.  The  jurie 
the  variation  of  the  compass,  are  not  confined  to  any  ce 
but  are  governed  by  the  circumstances  existing  in  the 
juries,  in  some  cases,  have  refused  to  make  any  allowanc 
they  have  allowed  at  the  rate  of  cue  degree  for  every  tw 
and  iu  others  they  have  been  infiuenced  by  ancient  mi 
proof  of  possessions." 

What  then  is  tbe  character  of  tbe  instruction  which  the 
desired  to  give  in  the  Iburth  exception  t  They  were  aske 
the  jury,  ''that  if  they  believed  that  the  boundary,  at  tbe 
first  line  of  'Dividing,'  was  at  the  place  the  defendant 
the  same,  and  that  the  division  fences  between  the  forme 
ent  owners  of  the  land  called  '  Dividing,'  and  the  land  caU 
and  tbe  other  adjacent  lands  were  on  the  second  line  of 
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as  located  by'the  defeDdantsj  aod  should  further  believe,  Mi^-m 
that  in  former  rnnaiugs  of  said  line  in  the  lifetime  of  Stephen  '*^' 
Porter,  it  rao  where  the  defeodants  now  have  located  it;  that  tbeu 
SDch  facts  were  better  evidence  for  the  jury  to  determine  what  allow- 
ance should  be  made  to  correct  the  variation  of  the  needlA  in  run- 
sing  said  line  of  '  Dividing,'  than  the  theory  of  allowing  one  degree 
for  every  twenty  years."  This  instrnction  the  Court  below  gave, 
and  in  doing  so  invaded,  we  think,  the  province  of  the  jury. 

It  is  for  the  Conrt  to  decide  on  tbe  admissibility  of  evidence ;  but 
the  comparative  value  or  weight  of  testimony  in  a  question  for  tbe 
consideration  of  the  jury,  and  it  was  for  that  tribunal,  and  not  the 
Court,  to  determine  whether  the  facts  relied  on  by  tbe  defendants 
were  better  evidence  to  guide  them  in  correcting  tbe  variation  of  the 
compass,  than  the  rule  sometimes  adopted  of  allowing  one  degree 
for  every  twenty  years.  The  doctrine  announced  by  the  Court  of 
Appeals  in  the  cases  referred  to  is,  that  whether  any  allowance  is  to 
tw  made  for  the  variation  of  the  compass,  and  if  so,  the  rule  or  law 
by  which  that  allowance  is  to  be  ascertained,  is  a  question  of  fact 
for  the  determination  of  the  jury  upon  all  the  circumstances  of  tbe 
case.  The  judgment  of  the  County  Court  in  the  case  of  John  H. 
Harlan  and  Margaret  A.  Harlan's  Lessees,  against  David  Brown,  is 
therefore  reversed,  and  a  procedendo  awarded. 

Judgment  affirmed  in  one  case,  aTid  reversed, 

tuith  a  procedendo  in  the  other. 


JoHM  Habdesty  and  Mattbbw  Haedbstt  vs.  John  F.  Wil- 
SOK. — June,  1845. 

i-  judgment  creditor  issued  a  fi.  fa.  and  eold  the  land  of  hia  d«btot.  The 
aberiff,  without  hie  consent,  gave  time  to  tbe  purchaser  to  pa;  for  the 
land,  and  the  purchase  money  not  being  all  paid,  the  creditor  ordered 
tbe  sheriff  to  proceed  to  a  re-sale  of  the  property  levied  on.  The  debtor 
ie  not  entitled  to  an  injunction  to  stay  aach  re-sale. 

U  the  ^eriff  give  time  to  a  purchaser  at  his  sale,  to  pa;  the  purchase  money, 
without  the  assent  of  the  creditor,  the  latter  is  not  bound  bj  it. 

'  In  apioceeding  in  equity  where  the  sberiS  is  no  party,  tbe  conduct  .  ^^n 
of  that  officer  cannot  be  inquired  into.  rtO« 

1(  does  not  follow,  that  because  a  bidder  is  found  upon  an  oSec  for  sale  of 
property,  levied  on  under  a  fl.  fa.  and  be  makes  tbe  highest  bid.  that 
the  Buppoeed  sale  to  bim  discbarges  so  much  of  tbe  debt. 

The  biddei  acquires  no  title  to  tbe  thing  purchased,  but  by  payment  of  the 
parcbaae  money,  and  if  he  fails  to  do  this  within  a  reasonable  time,  a 
ra-«ale  may  be  lawfully  made. 

Kie  seizure,  upon  a  fl.  fa.  is  not  a  satisfaction  of  the  debt. 

Appeal  from  tbe  Court  of  Chancery.     On  tbe  7tb  January,  1845, 
tlie  appellants  filed  their  bill  alleging  that  a  certain  John  F.  Wilson 
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recovered  a  judgmeot  agaioBt  yonroratora,  iu,  &c.,  at,  & 
of  $1,500,  &c.;  that  the  said  judgment  was  obtained  upo 
by  said  John  Hardesty  to  said-  J.  F.  W.,  with  Matthev 
bis  Becarity,  for  the  purchase  of  a  tract  of  land  called  "> 
and  for  which  he,  the  said  John,  bargained  with  acert: 
McCeney,  but  anderstanding  that  the  title  to  the  pro 
said  Wilsou,  he,  together  with  said  McCeney  and  M.  E 
complainants,  went  to  the  house  of  said  Wilson  and  ga' 
the  purchase  money,  with  M.  U.  as  his  surety,  with  a 
believes,  of  two  years.  He,  the  said  J.  H.,  further  s 
honors  that  in  the  succeeding  samraer  (he  thinks  in  i 
be  sold  his  title  in  said  lund  to  a  certain  John  Hall  b 
possession,  with  the  knowledge  and  consent  of  said  J 
agreed  to  take  said  Hall  as  purchaser  in  lieu  of  himi 
Hall,  some  short  time  iifterwards,  when  he  took  poss 
land,  paid  said  W.  part  of  the  purchase  money  in  prei 
M.  H.,  one  of  your  complainants,  and  that  said  Hall  hi 
that  time  and  is  now  in  possession  of  said  land;  that 
has  sued  out  of  Anne  Arundel  Conuty  Court  a  writ 
upon  the  aforesaid  judgment,  and  that  the  sheriff  of  f 
whom  said  execution  was  directed,  levied  the  same  i 
tract  of  land  called  "  Sandy  Point,"  and  also  upon  ant 
land  called  "  Gravelly  Hill,"  the  property  of  said  M.  H 
.  „_  or  about  the  2d  November,  1844,  sold  the  said 
*oo  ■  called  "  Sandy  Point,"  at  public  sale,  to  a  cerl 
Wells,  for  the  sum  of  91,200;  that  said  Wilson  was  p 
sale,  and  was  uest  highest  bidder  to  said  Jeremiah 
being  only  ten  dollars  under  that  of  said  Wells,  on  wl 
was  sold ;  that  said  Wilson,  as  they  have  heard,  and 
time  to  said  Wells  for  the  payment  of  the  purchase  t 
your  orator,  Matthew  Hardesty,  avers,  from  inlbrmal 
Wells,  agreed  to  meet  him  at  the.  City  of  Annapolis,  a 
day,  to  pay  the  purchase  money  and  receive  his  tide ;  i 
tors  have  heard,  and  believe,'  that  said  Wells  attended 
on  the  day  appointed,  prepared  with  the  money  to  m 
,ment  as  agreed  upon  with  said  Wilson,  but  that  said  V 
att«od. 

Your  orator,  M.  H.,  further  states,  that  inasmuch  a 
of  the  sale  was  insufticieut  to  pay  the  debt,  he  asked 
Wilson  to  pay  the  balance,  and  was  allowed  by  him, 
days,  within  which  time,  he  paid  the  balance,  amounth 
to  Alexander  Baudall,  attorn ey-at-law,  as  will  appear 
lor  said  balance;  that  the  sheriff  of  Anne  Arundel 
again  advertised  both  tracts  of  land,  '■  Sandy  Point"  a 
Bill"  for  sale,  at,  &c.,  on  Tuesday,  21st  January,  U 
judgment,  and  being  advertised  that  said  pi-oceedlng 
to  law,  and  having  no  remedy,  bnt  by  the  aid  of  the  O 
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»ry,  they  humbly  pray  your  honor,  to  grant  to  your  orators,  a  writ 
)f  injuDctioD  on  said  judgment  aod  execution,  ijirected  to  said  John 
P.  Wilson,  and  tbe  cierk  and  sheriff  of  Anne  Aruadel  County,  com- 
DBuding  them  to  Btay,  and  surcease  all  farther  and  other  proceed- 
ngs  )□  said  judgment  and  executioD,  at  least,  against  the  tract  of 
and  called  "  Gravelly  Hill,"  if  not  agaiuet  both  tracts,  and  against 
rour  said  orators,  until  the  further  order  of  this  Court,  as  also  a  writ 
}fsnbpcena,  &c. 
Tbe  complainants  exhibited  witb  their  bill. 

1.  A  short  copy  of  the  judgment  of  the  appellee  against  the  appel- 
lants, for  Jl,500.     October  Term,  1843. 

2.  The  docket  entries  of  the  fi.  fa.  on  said  judgment. 

•3.  Memorandum  of  the  sale  of  Sandy  Poiut  to  J.  Wells,  m^m 
tor  tl,200,  made  by  the  deputy  sheriff,  2nd  November,  1844.   ■*W4 

4.  Tbe  statement  of  Matthew  Hurdesty's  debt,  for  taxes,  interest, 
wA  biilance  of  John  F.  Wilson's  claim  of  {485.83,  amounting  to 
t51tt.35,  with  the  following  receipt  thereon: 

"  Received  the  above  9485.83,  for  Thomas  S.  Alexander,  the  attor- 
ney, to  deposit  to  his  credit. 

13th  November,  1844.  A.  Eandall." 

The  Chancellor,  on  filing  bond  by  the  complainants,  ordered  an  in- 
innctlon. 

Tbe  answer  of  the  appellee,  filed  on  the  22nd  January,  1845,  ad- 
mitted, that  be  did  recover  judgment  againxt  the  complainants,  as 
in  hia  ttaid  bill  is  stated,  and  by  the  short  copy  thereof,  filed  by  the 
wmplaiuaDtji  appear.  He  further  admits,  that  the  said  judgment 
"as  recovered  on  a  note  or  obligation  of  the  said  compIaiiiant«, 
given  to  him  to  secure  the  purcha.He  money  of  a  tract  of  land  called 
Sandy  Point,  sold  by  him  to  John  Hardesty.  He  also  artmita,  that 
afterwards,  the  complainants  agreed  to  sell  said  land  to  one  John 
Hall,  and  put  said  Hall  in  possession  thereof ;  that  this  defendant, 
on  being  applied  to  for  the  purpose,  verbally  expressed  his  wilhug- 
neaa  to  accept  said  Hall  as  purchaser,  provided  be  would  make  to 
the  defendant  a  certain  payment  which  has  never  been  made,  and  con- 
leqaently,  he  has  had  nothing  to  do  with  said  Hall ;  tbat  said  arrange- 
ments, Ijeing  oral,  ouly,  and  not  reduced  into  writing,  is  void,  by  tbe 
natnte  on  which  tbe  defendant  relies.  He  further  insists,  that  it 
was  entered  into  prior  to  the  recovery  of  tbe  judgment  aforesaid, 
before  the  action  was  brought  on  said  note,  and  if  it  afforded  matter 
uf  defence  to  the  complainants,  against  this  defendant,  such  defence 
OQght  to  have  been  taken  at  law,  and  the  said  judgment  is  relied  on 
by  the  defendant,  against  any  relief  sought  on  the  ground  thereof. 
And  this  defendant,  further  answering,  states,  that  said  Hall  aban- 
^ed  possession  of  said  premises  upwards  of  twelve  months  ago, 
>nd  the  same  was  resumed  by  the  said  John  Hardesty,  who  rented 
the  same,  and  is  now  claiming  the  last  year's  rent  dne  from  the 
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actaal  teaaDt  thereof.  And  this  defeiidan 
'loo  having  sued  out  ajicri/acias  ou  said  judgm( 
laid  on  the  said  tract  called  Sandy  Point,  and  anc 
Gravelly  Hill,  and  being  exposed  to  sale  by  the 
Arnndel  County,  the  tract  called  Sandy  Poiat  wt 
Jeremiah  Wells,  as  stated  in  said  bill ;  and  he  adn 
B  was  drawn  up  and  signed  by  tbe  depaty  of  said 
in  said  bills.  He  t'urtliei-  admits,  that  the  said  W 
pared,  at  the  time,  to  pay  the  purchase  money,  but 
ingness  to  pay  as  soon  as  the  sheriff  could  make 
iictnal  payment  was  postponed,  and  the  writ  was 
deputy  to  the  sherifl';  that  it  is  usual  to  give  such  in 
chasers  at  8heriS''s  sales,  in  order  that  the  returns 
may  be  prepared  and  executed  when  the  mouey  is 
qnently,  in  the  present  case,  the  defendant  was  m 
he  give  his  assent  to  the  arraugemeut.  lie  fnrthe: 
heard,  from  time  to  time,  that  the  siiid  Wells  del 
the  purchase  money,  ou  the  pretext,  that  he  was  i 
the  title  to  said  property,  and  that  on  being  applies 
sel  for  said  Wells,  this  defendant  expressed  his  wil 
his  title  to  said  land,  and  to  convey  the  same  on  r 
chase  money,  as  aforesaid;  that  all  the  iudulgen< 
joyed  by  said  Wells  was  granted  him  by  the  sherif 
sheriff^s  responsibility  j  that  this  defendant  was  ( 
not  coerce  the  sheriff,  until  the  return  day  of  the  ' 
that  it  would  be  better  to  wait  a  tew  days  with  tht 
chaser,  in  order  to  have  the  diffioalty  removed,  th 
more  rigid  procedure.  But  finding  at  last,  that  th 
trilling,  be  required  the  sheriff  to  proceed,  by  a  re-s 
to  make  the  amount  due  on  the  execution,  and  I 
advertised  as  in  said  bill  is  stated.-  He  admits, 
through  hitt  attorney,  the  sum  of  $4)!(5.83,  or  thereal 
•of  said  execution;  but  he  was  informed,  by  his  sg 
belicTes  it  was  received  ou  accouut  generally,  his 
.  __  fusing,  or  declining  to  look  to  said  Wells  a 
_  "**  the  amountof  bis  bid,  or  to  recognize  his  pi 
money  was  ready  to  be  paid  to  him.  This  def 
insists,  that  said  sale  by  the  sheriff,  under  the  circ 
said,  does  not  bind  him,  or  iu  any  manner  impair  fa 
the  mouey  yet  due  on  his  execution  aforesaid ;  and 
purchaser  has  failed  to  pay  the  purchase  money  bid 
said,  he  acquired  no  title  to  said  land.  Wherefon 
prays  the  injunction  gmuted  iu  this  case  may  be  < 
be  dismissed  with  costs,  &c. 

On  the  10th  February,  1845,  the  defendant  moved 
of  the  injunction,  and  in  April,  1845,  the  complain 
tioiis  to  the  sufflciency  of  the  answer.    At  the  heari 
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0  dissolve  the  iDJunctioi),  the  Obancellor  [Bland,]  overruled  the 
xceptions,  and  sastaioed  the  motion. 
The  complainants  appealed  to  this  Court. 

The  caase  was  argued  before  Abcheb,  G.  J.,  Dorsey,  Chambers, 
di&BUDEB,  and  Mabtin,  JJ. 
Murras  and  Steek,  for  the  appellants. 
Wells  and  Alexander,  lor  the  appellees. 

Magbudeb,  J.  delivered  the  opinion  of  l.his  Court.  Every  thing 
D  the  bill  of  complaint,  which  may  be  considered  as  constituting  the 
iqaity  of  the  complainaut'a  ciise,  seems  to  have  been  satisfactorily 
inswered.  If  it  was  improper  for  the  sheriff,  to  give  the  indulgence 
vhich  be  gave  to  the  purchaser,  it  was  given  not  at  the  iustance,  or 
rith  the  consent  of  the  plaintiff  at  law.  In  this  snit,  to  which  the 
iherilT  is  no  party,  we  cannot  inquire  into  the  conduct  of  that  officer. 
Che  law  of  the  case,  2  S.  di  6.  262,  cannot  be  questioned. 

As  to  the  alleged  payment  to  Mr.  Randall,  it  can  entitle  the  com- 
)]aiDaDt  only  to  a  credit  for  so  much  as  Baodall,  acting  for  the  plain- 
iiffs'  attorney,  received. 

It  does  not  follow,  that  because  a  bidder  is  found,  and  he  makes 
tbt)  highest  bid,  that  tbe  supposed  sale  to  him,  discharges  so  much  of 
:be  debl.  The  highest  bidder  acquires  no  title  to  *  tbe  thing 
pnrcbased,  bat  by  payment  of  the  purchase  money,  and  if  t 
iail  to  do  this  within  a  reasonable  time,  a  resale  may  lawfully  be 
nade.  We  discover  nothing  in  this  case,  which  entitles  the  com- 
lilainant  to  relief  in  equity. 

With  respect  to  the  point,  for  which  most  of  the  authorities  were 
:ited  by  the  solicitors  of  the  complainants,  this  Court  decided  other- 
ffise  in  the  case  of  Sasaer  ag't  Walker^g  Ex^crg,  5  0.  i£  J.  102.  But 
anrely,  it  would  not  follow,  that  a  sale  of  the  property  on  which  the 
&r«t  levy  is  made,  can  be  hindered  by  the  defendant  at  law.  If,  as 
it  is  supposed,  the  seizure  is  a  satisfaction  of  the  debt,  the  defend- 
ant wonld  no  longer  have  any  interest  in  it,  and  could  not  complain 
that  H  gale  of  it  was  about  to  be  made. 

The  order  of  the  ChancetJur,  so  far  as  it  overrules  exceptions  filed 
to  the  answer,  cannot  Ite  before  us  at  this  time. 

So  much  of  tbe  order  as  dissolves  the  injunction,  is  aCBrmed,  appeal 
from  the  rest  is  dismissed.  Order  affirmed  ax  to  injunction. 


The  State  of  Martland  p«.  William  E.  Mayhew,  President 
of  the  Farmers  and  Planters  Bank  of  Baltimore. — June,  1845. 

The  Act  of  March  SesBiou,  1841.  ch.  33,  provided  for  a  general  sBsesBment  of 
■11  the  real  and  personal  property  within  this  State,  and  directed,  that 
tbe  capital  stock  of  the  several  batiks,  and  other  incorporated  institn- 
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tiouB  of  the  State,  should  be  asaeesed  to  ita  owners  at  its  cbs1 
taxed  at  one-fourth  of  one  per  c*ntum. 

All  the  property  of  such  banks,  &c.  the  stock  of  which  was  t 
and  taxed,  beiog  exempted  from  taxation,  the  taxation  of 
is  couBtitutiooal. 

To  relieve  the  proprietors  of  such  stock,  and  facilitate  the  collt 
tax  thus  imposed,  the  Act  of  1843,  ch.  3SE>.  made  it  the 
president,  (or  other  proper  officer)  of  such  corporations,  ser 
to  set  apart,  and  withhold  out  of  the  dividends,  or  profits, 
of  the  tax  levied  on  such  stocks,  and  pay  the  same  to  the 
the  State. 

The  Act  of  1848,  is  a  legitimate  exercise  of  power,  incident  to  tl 
right  of  levying  taxes  for  the  support  of  government. 

ftfifi   *  ^^  ^^^  ^'^^  "^  1843,  the  place  and  mode  of  levying  an 

*""  such  tax  are  changed;  it  was  no  longer  collectabli 

stockholders  resided;  it  ceased  to  be  a  debt  or  duty  chargeal 
they  were  exonerated  from  all  personal  liability  for  ita  p: 
stock,  itself,  stood  exempt  from  its  payment,  and  the  sec 
State  therefor,  became  contingent,  (a) 

For  the  recovery  of  such  tax.  the  State  bae  no  lien  on  the  Stocl 
lain  no  action  at  law,  either  against  the  stockholder,  bank,  o 
of  the  bank,  in  his  official  character;  nor  an  action  for  mon 
received  against  any  such  officer,  in  his  individual  capacity. 

Bat  the  State  has  a  legal  right  to  be  paid  out  of  the  dividends 
proQta  made,  the  amount  of  the  tax  on  the  assessed  value  ol 
and  for  the  assertion  of  such  right,  having  no  appropriate  le 
is  entitled  to  the  writ  of  maiuluntus  against  the  preside 
proper  officer  of  any  such  corporation,  [b] 

The  president  of  a  bank,  &c..  is  not,  by  the  nature  of  the  dt 
upon  him,  by  the  Act  of  1343.  created  a  State  officer,  a  coll 
taxes  due  by  the  stockholders  of  the  bank. 

The  object  of  the  Act  was  to  command  such  president,  he  bein) 
possession  thereof,  to  pay  to  the  treasurer  of  the  State  th( 
State  taxes  in  his  bands,  which  under  tbe  Act  of  1B43,  be  ba< 
ity  to  pay  to  any  other  person. 

The  Oeneral  Assembly  has  tbe  right,  by  legislation,  to  impose  u[ 
erty  within  the  State,  a  just  and  proportionately  equal  pu 
provide  all  means,  details  necessary  for  its  speedy  collectii 
mary  process  of  execution,  or  other  reaeonable  or  available  i 

(a)  Cited  in  Conl  Co.  vs.  Counin  ComVs,  59  Md.  193.  where  it 
"the  separate  shares  of  the  capital  stock  of  the  corporation  are 
to  be  issued  by  the  charter  derived  from  the  State,  and  are  si: 
control  in  respect  to  the  right  of  taxation;  and  every  person  i 
shares,  whether  resident  or  non-resident  of  the  State,  must  tak 
ject  to  sucb  State  power  and  jurisdiction  over  them.  Hence  th 
give  the  shares  of  stock,  held  by  individual  stockholders,  a  speci 
ulai  situg  for  purposes  of  taxation,  and  may  provide  special  mi 
collection  of  the  tax  levied  thereon." 

[b)  Approved  in  Emory  vs.  State.  41  Md.  53.  where  it  was  held 
application  by  the  State  for  a  mandam.ua  to  compel  the  paym' 
tax.  it  is  no  defence  that  the  individual  officer  against  whom 
sought  wae  not  in  office  when  the  tax  became  due  and  payable. 
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L  power  eiercieed  by  the  General  Aesembly,  from  the  adoption  of  our  Con- 
stitution till  the  present  time,  a  period  of  nearly  seventy  years,  ought 
to  be  deemed  almost  conclusive  evidence  of  its  possession  by  that  body. 

LcotemporaneouBconatructioQ  of  the  Constitution  of  such  duration,  con- 
tin  ually  practised  under,  and  through  which,  many  rights  have  lieen 
acquired,  ought  not  to  be  shaken,  but  upon  the  ground  of  manifest 
error  aod  cogent  necessity,  (c) 

Nben  the  law  provided  for  the  valuation  of  bank  stock,  and  it  had  been 
valued  accordingly,  and  an  Act  of  Assembly  prescribed  the  rate  of  tax- 
ation, and  directed  who  should  pay  it,  it  cannot  be  said  that  the  tax  on 
euch  stock  has  not  been  levied:  it  is  a  legislative  levy,  wholly  irrespec- 
tive of  the  ownership  of  the  stock,  (d) 

La  90on  as  a  dividend  is  declared,  the  right  of  the  State  to  so  much  of  it  as 
is  required  to  be  paid  on  on  account  of  the  stock  taxed,  is  fixed  and  in- 
defeasible, and  overrides  all  other  liens,  claims  or  rights,  by  whomso- 
ever asserted,  unless,  perhaps,  it  were  in  conflict  with  a  preferred  claim 
of  the  Unitdd  States. 

L  citizen  is  not  necessarily  discharged  from  the  obligation  to  perform  a  diity 
enjoined,  by  law,  for  the  public  good,  because  it  imposes  ou  him  some 
additional  labor,  trouble  and  expense;  as  to  perform  militia  duty,  voce 
at  "^  the  election  of  pnblicofflcers.  furnish  true  statements  to  asses-  .  — ^ 
«ors,  obey  the  summons  of  executive  officers,  or  arrest  felons:  in  4911 
these,  and  other  instances,  the  citizen  must  obey  the  law. 

Appeal  I'rotn  Bnltimore  Count;  Court.  This  was  aa  application 
or  a  writ  of  inandanius,  npon  the  petition  of  the  State.  It 
illeged,  Ctiat  the  General  AHuembly  of  Maryland,  by  the  Act  of  1841, 
:h.  ^3,  entitled,  "An  Act  lor  the  (general  valuation  and  assessineut 
if  property  in  this  State,  and  to  provide  a  tax  to  pay  the  debts  of 
he  State;"  among  other  things  enacted,  that  all  stocks  or  shares, 
n  any  bank  or  company,  incorimrated  by  the  said  State,  together 
rith  all  other  property  thereby  subjected  to  assessoieut  and  taxa- 
ion,  should  be  valued  agreeably  to  the  directions  of  said  Act, 
ind  chargeable  accMrdiug  to  such  valuation,  with  the  public  assess- 
uent;  which  said  assessment  or  tax,  by  the  State  of  Maryland, 
»afi,  by  the  said  Act  of  Assembly,  fixed  at  twenty  cent«,  or  one -fiftb 
if  one  per  cent,  in  every  hundred  dollars  worth  of  assessable  prop- 
erty, lor  each  and  every  year  thereafter,  to  be  collected  as  therein 
jrescribed ;  and,  that  afterwards,  by  another  Act  of  the  General 
Assembly  of  Maryland,  made  and  passed  at  December  Session, 
I341,«h.  328,  a  fui'ther  additional  annual  tax,  of'flve  cents  in  the 
iDndreil  dollars,  to  be  levied  and  collected  iu  the  same  manner  as  tbe 
Sret  lueutioned  tax,  was  imposed  upon  all  the  property  assessed  by 
the  first   mentioned  Act  of  Assembly,  the  said  taxes  collectively 

[e)  Approved  in  ifo/timore  vs.  State,  15  Md.  458;  BarrUon  vs.  Stale,  22  Md. 
«l.    Cf.  UniB.  of  Md.  vs.  Williams.  8  G.  &  J.  335. 
\d]  Cited  in  Bradford  vs.  Joties,  1  Md.  871;  State  vs.  Sterling,  20  Md.  517. 
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amoaDtiDg  to  twenty-five  cents,  or  one-foartb  of  on 
ally,  in  every  hundred  dollars  worth  of  sach  proper 
Toor  petitioner  further  states,  that  by  the  secoi 
said  first  mentioned  Act,  the  Utty  of  Baltimore,  in 
divided  into  assessmeat  districts,  as  therein  specifi 
ninth  section  thereof,  it  was  declared  to  be  the  dnty 
appointed  by  said  Act,  to  value  all  such  aasessAble 
full  csah  value,  in  the  names  of  the  owners  ther 
that  by  the  sixteenth  section  thereof,  it  was  enacl 
purpose  of  valuing  the  stock  of  banking,  and  other 
tions,  held  by  non-resident  stockholders,  it  was  then 
understood,  (hat  the  stock  "  of  a  banking,  in 
**'*'  corporation,  usually  termed  a  moneyed  instit 
situated  at  the  place  in  which  the  principal  office  to 
business  of  such  corporation  should  be  situated,  and 
collection  of  the  taxes  assessed  on  the  stock  of  priv 
held  by  non-residents,  it  was  enacted,  by  the  sevi 
thereof,  among  other  things,  that  the  stock  of  corpi 
assessment  under  said  Act,  held  by  persons,  non- 
State,  should  be  valued  at  its  actual  cash  value,  to, 
of  such  stockholders  respectively;  but,  that  the  tax 
stock  should  be  levied  and  collected  from  said  co 
paid  by  such  stockholders,  and  should  be  cbargei 
holders  respectively,  and  be  a  lien  on  their  respect 
by  another  Act  of  the  General  Assembly  of  Mari 
passed  at  December  Session,  1841,  ch.  281,  it  was  i 
the  president,  or  other  proper  officer  of  every  bank, 
coritoration  in  the  said  Stute,  to  set  apart  and  witl 
dividend  of  the  stock  of  such  corporations,  the  an 
levied  by  the  first  mentioned  Act  semi-annually,  an< 
to  the  collector  of  the  county,  city,  or  district,  in  w 
or  corporation  might  be  situated;  that  the  Gene: 
Maryland,  in  substitution  for  the  former  enactmentf 
at  its  December  Session,  1843,  made  and  passed  : 
"Au  Act  entitled  a  supplement  to  the  Act  entitled 
tate  the  collection  of  a  portion  of  the  tax  levied  in  | 
Act  passed  at  March  Session,  1S41,  ch.  1^3,"  wherei 
that  it  should  be  the  duty  of  the  president,  or  other 
the  banks,  and  of  all  other  of  tbe  incorporated  ini 
State,  semi-annually,  alter  the  passage  of  the  said  Ai 
on  the  8th  of  March,  1844,)  to  set  apart,  and  with 
dividends  or  profits,  when  dividends  are  not  declar 
of  said  banks,  or  other  incorporated  institutions,  the  a 
leviedon  the  stocks  of  said  banks,  and  other  incorpon 
under  the  Act  of  March  Session,  1841,  ch.  23,  and 
without  reference  to  the  place  of  residence 
holders  therein,  and  to  pay  the  said  tax  to 
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tbe  said  Stnte,  who  should  give  proper  receipts  therefor ;  tbat  at  the 
time  of  the  passage  of  the  first  inentioaed  Act  or  Assembly,  there 
WHS,  and  from  thence  hitherto  has  been,  a  certain  bauk  of  the  said 
State,  duly  incorporated  by  the  laws  of  the  said  Btnte,  under  the 
name  and  style  of  the  Farmers  and  Planters  Bank  of  Baltimore,  and 
that  its  principal  ofSce  lor  the  transaction  of  its  busioess  then,  was 
and  is  situated  in  the  snid  City  of  Baltimore,  in  the  State  aforesaid, 
in  the  fourth  assessment  district  of  said  city ;  and  that  by  the  forca 
Rod  exigenoy  of  said  first  mentioned  Act,  the  stock  of  said  bank 
then  was,  and  is  situated  in  said  city  and  district,  and  tbat  William 
E.  Mayhew,  Esq.,  of  the  City  of  Baltimore,  from  thence  hitherto  has 
beeu,  and  yet  is,  the  president  of  the  said  bank. 

Yonr  petitioner  farther  states,  tbat  shortly  after  the  passage  of 
the  said  first  mentioned  Act  of  Assembly,  the  stock  of  the  said  bank 
was  duly  valued  by  the  proper,  then  assessors,  under  snid  Act,  at  tba 
city,  and  assessment  district  aforesaid,  and  tbat  twenty-three  thon- 
snnd,  four  hundred  and  twenty-flve  shares  of  the  stock  of  said  bank, 
being  the  number  of  assessable  shares,  were  then,  by  them,  valued 
attl!).5(l  a  share,  being  thecasli  value  thereof,  amounting,  altogether, 
to  the  sum  of  1456,787.50,  and  that  the  same  val nation,  under  the  , 
■aid  Act,  has  ever  since  subsisted,  and  is  now  in  force;  that  at  the 
time  of  the  passage  of  the  last  mentioned  Act  of  Assembly,  of  De- 
cember Session,  1843,  and  ever  since  the  said  shares  of  stock,  so 
valued  as  aforesaid,  were,  and  are  liable  to  pay  the  said  taxes,  nnder 
tbe  tvo  first  above  mentioned  Acts  of  Assembly,  to  the  said  State, 
amounting,  annually,  to  (1,141.96;  and  that  since  the  passage  of  the 
»aid  lust  mentioned  Act  of  Assembly,  the  said  bank  has  made  great 
j>n)lit8,  and  has  declared  three  several  dividends,  that  is  to  say,  a  divi- 
dend on  tbe  1st  July,  1844,  and  dividends  on  the  Ist  day  of  January 
and  July  respectively,  in  the  year  1845,  each  of  which  said  divideuds 
far  exceeded  the  amount  of  such  taxes  due  on  the  said  shares  of 
stock  at  the  time  such  dividend  was  declared;  that  by  force  ._~ 
of*  tbe  last  mentioned  Act  of  Assembly,  it  has  been,  and  is,  '■"" 
tbe  duty  of  the  said  Wm.  E.  Maybew,  as  such  president  of  the  said 
bank  and  its  proper  oEBcer  in  tbat  behalf,  ever  since  the  passage  of 
BDch  Act,  semi-annually  to  set  apart  and  withhold,  out  of  sncb  divi- 
dends or  profits,  the  sum  of  |t57U.it8,  being  the  moiety  of  the  taxes, 
aonaally  since  accruing  and  levied  on  tbe  said  stock  at  such  valua- 
tion as  albresaid,  and  pay  the  same  to  the  treasurer  of  the  said 
State,  npon  his  proper  receipts  therefor,  for  the  benefit  of  yonr  peti- 
tioner; but  although  the  said  treasurer  has  always  been,  and  is, 
ready  and  willing  to  give  such  receipts  therefor,  the  said  William  E. 
Hayhew,  so  being  such  president  of  the  said  bank,  as  aforesaid,  baa 
utterly  refused,  and  still  refuses,  to  comply  with  tbe  exigencies  of 
the  said  last  mentioned  Act,  and  semi-annually  to  set  apart  and 
withhold  sDch  last  mentioned  sum  out  of  such  dividends  or  profits 
for  such  taxes  as  aforesaid,  and  pay  the  same  over  to  the  said  trea- 
22  2  a. 
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surer  of  the  antd  State,  for  the  benefit  of  your  pet 
sum  of  $1,713.94,  tor  such  taxes,  as  aforesaid,  accruii 
passage  of  tbe  said  last  mentioaed  Act,  ^remains 
wholly  uni>aid  to  thu  sitid  treasurer  of  the  said  Stati 
writ  of  mandamus,  to  be  directed  to  the  said  Wm 
the  City  of  Baltimore,  in  the  State  of  Maryland,  I 
Farmers  and  Plauters  Bank  of  Baltimore,  Gommaii4 
ing  him,  according  to  the  exigeucy  of  such  last  an 
Assembly,  semi-atiDDully  to  set  apart  and  withhold 
dends,  or  profits,  when  dividends  are  not  declared 
shares  of  stock  so  valued  as  aforesaid,  tbe  su  m  of  95 
amount  of  the  taxes  levied  on  the  said  shares  of  st 
bank,  under  the  Act  of  March  Session,  1811,  ch.  23, 
ments,  and  pay  over  the  same  to  the  treasurer  of  thi 
land,  upon  his  proper  receipt  therefor;  and  also,  to  ] 
said  treasurer  of  the  State  of  Marylaod  the  said  si 
for  such  taxes  on  the  said  shares  of  stock  so  rem: 
aud  unpaid,  as  aforesaid,  upon  his  proper  receipt, the 
to  the  exigency  of  such  Act  of  Assembly. 

'  And,  thereupon,  on  motion  of   the  Stal 
'  aforesaid,  the  County  Court,  [Le  Grand,  A. 
following  order,  to  wit : 

Ordered,  by  Baltimore  County  Court,  this  ^dth  da 
A.  D.,  1845,  that  tbe  President  of  the  farmers  and 
shew  cause,  on  or  belbre  three  o'clock  this  day, 
should  not  issue,  as  prayed,  in  the  aforegoing  petil 
copy  of  this  order,  and  said  petition,  be  served  on  tbe 
said,  ou  or  before  two  o'clock  this  day. 

The  parties  aforesaid,  by  their  attorneys  aforesai 
here,  the  following  agreement  and  admission,  to  wit, 
petition  aforesaid :)  It  is  admitted,  that  the  faots  s 
above  petition,  are  trae.  It  is  also  admitted,  to 
the  said  facts,  into  tbe  consideration  of  the  Court,  tl 
the  tax,  as  required  by  the  Acts  of  Assembly,  mi 
within  petition,  would  be  attended  with  additional  la 
expense,  to  tbe  said  Mayhew,  as  president  of  tbe  sa 
agreed,  that  all  proceedings  preliminary  to  a  peremp 
are  waived  on  both  sides,  and  that  the  alwve  pel 
statement,  be  submitted  to  the  said  Court  for  its  jud| 
said  judgmeot  shall  be  rendered  pro  forma,  against 
liberty  of  appeal. 

On  the  29th  November,  1845,  in  compliance  with  tl 
parties,  filed,  it  was  ordered  by  the  Court,  that  the  r 
damns,  is  discharged  pro  forma,  with  costs,  with  the 
reserved  to  the  State. 

The  State  prosecuted  this  appeal. 
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The  canse  was  argued  hefore  Akcheb,  C.  J.,  Dorset,  Ohambees, 
Spesce,  Magrudee,  aud  Martin,  JJ. 
Sichardnon,  Attorney -General  for  MarylaDd,  Jor  the  State, 
Dvlntiy  and  McMahon,  for  the  appellee. 

•  Dorset,  J.,  delivered  the  opinioo  of  this  Court.  We  deem  .  „  . 
it  llDnece!Ii^aty  to  decide  a  uuinber  of  questioiis,  argued  with  *"* 
gr^itt  ability,  by  the  counsel  of  botb  parties ;  because,  from  the  view 
ffe  iiave  taken  of  the  record  before  us,  they  do  not  arise  Jo  this 

According  to  our  interpretation  of  the  Act  of  Assembly  in  ques- 
tion, the  Legislature  have  not  attempted  to  exercise  some  of  the 
powers  80  vehemently  complained  of,  on  the  part  of  the  defendant. 

The  Act  of  March  Session,  1841,  c.  23,  having  provided  for  a 
general  assessment  of  all  the  real  and  personal  property  within  the 
State,  directed,  that  the  capital  stock  of  the  several  banks,  and  oi  Iter 
incorporated  institutions  of  this  State,  should  be  assessed  at  its  cash 
valoe.  And  all  the  property  of  such  banks,  and  iucor[>orated  insti- 
tnttons,  the  stock  of  which  was  thus  assessed  and  taxed,  being 
exempted  from  taxation,  as  far  as  concerns  the  [ireseut  controversy, 
the  taxation  of  such  stock,  was  decided  to  Iw  a  constitutional  tax, 
both  by  the  Supreme  Court  of  this  State,  and  of  the  United  States. 
Difficulties  having  arisen  from  the  mode  provided,  for  the  collection 
of  tbe  tax  on  said  stock ;  and  the  peculiarly  fluctuating  ownership  of 
sncU  property,  fceqnentiy  rendering  it  a  matter  of  controversy,  by 
whom  tbe  tax  ought  to  be  paid,  to  remedy  such  evil  and  to  relieve 
tbe  owners  of  stock,  who  might  sell  the  same,  from  the  iticouveuient 
Decesfiity  of  going  to  the  county  town,  to  attend  a  meeting  of  the 
JQstices  of  the  Levy  Courts,  commissioners  of  the  tax,  or  county 
commissioners,  (as  the  case  may  be,)  and  furnishing  proof  of  the 
sale  and  transfer  of  the  stuck,  that  it  might  be  deducted  from  the 
amount,  standing  against  tUem  on  the  iHwks  of  assessment;  and  to 
relieve  the  stockholders,  as  well  as  the  other  taxpayers  of  the  conn- 
ties,  city  and  district,  from  the  payment  of  a  levy  of  from  three  to 
ten  per  cent.,  on  the  amonnt  of  tax  levied  on  such  stock ;  and  with  a 
view,  to  provide  a  far  more  jast,  convenient  and  safe  mode  of  col- 
lecting the  public  revenue,  arising  from  the  capital  stock  of  banks, 
and  other  incorporated  institutions  in  the  State,  the  Legislature,  by 
tbe  first  section  of  the  Act  of  1843,  chap.  2S!), enacted,  "  that  it  shall 
•he  the  duty  of  the  president,  or  other  proper  oflBcer  of  the  ^„e 
bauks,  and  of  all  other  incorporated  institutions  of  this  State,  **'" 
semi-ammally,  alter  the  passage  of  this  Act,  to  set  apart  and  with- 
hold out  of  tbe  dividends,  or  profits,  when  dividends  are  not  de- 
clared, on  the  stock  of  said  banks  and  other  incorporated  institu- 
tions, the  amount  of  the  tax  levied  on  the  stocks  of  said  banks,  or 
othei  incorporated  institutions,  under  the  Act  of  March  Session, 
1341,  chapter  33,  and  its  supplements,  without  reference  to  the  place 
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or  reRidence  of  the  stockholders  therein,  and  to  pay  the 
the  treasurer  of  this  State,  who  ahall  give  proper  receipts 
Aiid  by  the  third  section  of  the  said  Act,  it  is  enacted,  " 
first  day  of  Jiioe  next,  the  several  Levy  Courts,  commiasi( 
titz,  and  the  Appeal  Tax  Court  of  Baltimore,  shall  deduc 
amount  of  the  assessment  of  property,  in  the  severa 
Howard  District,  and  the  City  of  Baltimore,  8o  far  as  rel 
taxes  impoited,  fur  the  use  of  this  State,  the  assessed  vi 
aforesaid  stocks,  and  that  thereafter,  the  accounts  for  tai 
StDte,  shall  not  include  the  tax  upon  the  aforesaid  stocks, 

To  the  provisions  of  the  fli'st  section  of  the  said  Act  ol 
a  great  variety  of  objections  have  heeu  takeu,  and  elab 
ingeniously  presse<l  upon  the  Court. 

First  it  is  insisted,  that  the  defendant,  from  the  nature 
imposed  on  him,  is  created  it  state  officer,  a  collector  of  th< 
by  the  stockholders  of  the  bank.  To  this  proposition, 
yield  our  assent.  Neither  the  design,  nor  operation  of  tl 
warrant  such  an  interpretation  of  it.  Its  object  was,  not 
the  olficer  of  the  bank,  to  collect  taxes  due  to  the  State ;  I 
mand  him,  he  being  already  in  possession  thereof,  to 
treasurer,  the  amount  of  State  taxes  in  his  hands ;  which 
Act  of  1843,  he  had  no  authority  to  pay  to  any  other  p 
the  Act  of  March,  1841,  cb.  23,  the  stock  of  the  banks,  owi 
dents  of  the  State,  was  assessed  tu  the  individual  stoekhc 
the  tax  thereon,  was  to  be  collected  from  them,  in  the  co 

or  district  iu  which  they  respectively  resided. 
'*•*"  "the  Act  of  1843,  the  place  and  mode  of  levjin 
lecting  this  tax,  are  entirely  changed.  It  was  no  longer 
where  the  stockholders  resided :  it  ceased  t«  be  a  deb 
chargeable  upon  them:  they  were  exonerated  from  a 
liability,  lor  the  payment  thereof.  Even  the  stock  it 
exempt  from  the  payment  of  the  fax.  The  ouly  security 
State  had  for  its  paymeut,  was  contingent;  it  depend< 
upon  the  contingency  of  the  banks  declaring  dividends, 
proDts,  without  declaring  dividends.  And  out  of  those  di 
profits,  by  terms  of  the  most  explicit  enactment,  the  t 
stock,  was  directed  to  be  paid  to  the  treasurer  of  the  St 
proper  officer  of  the  bank ;  that  is,  by  him,  in  whose  hanc 
dends  and  profits  of  the  bank,  are  placed  for  safe-keepiuf 
ment  over  to  the  persona  entitled  to  receive  the  same.  . 
objections,  takeu  to  the  constitutionality  of  this  Act  of  Ae 
not  sustainable,  he  wns  as  imperatively  bound  to  pay  i 
question,  iu  the  manner  directed,  as  he  would  have  bee 
board  of  directors  enjoined  bim  to  do  so. 

The  next  objection  taken  to  this  Act  of  Assembly  is,  tl 
violation  of  the  sixth  Article  of  the  Bill  of  Bights,  whici 
'■  that  the  legislative,  executive,  and  judicial  powers  of  tl 
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ment,  onght  to  be  forever  separate  and  distinct  fVotn  each  other:" 
and  of  the  twenty  first  Article  of  the  same  instrnmeut,  which  pro- 
vides, "that  no  free  oiaii  ought  to  be  taken  or  imprisoaed,  or  dis- 
seized of  his  t'reebold,  liberties,  or  privileges,  or  outlawed  or  exiled, 
or  in  any  tuaDoer  destroyed,  or  deprived  of  his  life,  liberty,  or 
property,  but  by  the  jadgment  of  his  peers,  or  by  the  law  of  the 
land." 

According  to  the  argument  in  behalf  of  the  defendant,  if  carried 
oDt  to  its  legitimate  extent,  the  Legislature  may  cause  an  assessmeut 
to  be  made,  and  prescribe  the  rate  of  taxation,  but  there  its  poverH  . 
npon  the  subject  cease.  It  must  be  left  to  some  judicial  tribunal  of 
"~~  Itate,  to  ascertain  the  amount  of  indebtedness  of  the  individual 
ayers;  and  when  thus  ascertained,  the  payment  of  taxes,  can 
be  enforced  by  a  resort  to  the  judicial  tribunals  of  the  State,  in 
ame  manner  that  debts  are  •  recovered  by  one  citizen 
another.  If  such  be  the  constitutional  restrictions  im-  ^WT 
1  on  the  powers  of  taxation,  the  sovereign  authority  of  the  State 
-taally  disrobed  of  its  most  important  and  iuTaluable  rights,  of 
the  very  essence  of  sovereignty.  The  delays  and  expense-s.  incident 
to  BQch  a  system  of  collecting  the  public  taxes,  would  effectually 
paralyz«  the  right  arm  of  government,  and  render  it  wholly  iucompe- 
tent,  to  the  accomplishment  of  the  all  important  objects  for  which  it 
was  constituted.  That  the  General  Assembly  of  Maryland  bas  the 
right,  by  legislation,  to  impose  upon  all  property  within  the  State,  a 
just,  and  proportionately  equal  public  tax;  and,  in  like  manner,  pro- 
vide all  the  means,  details,  necessary  for  its  speedy  collection,  by 
aammary  process  of  execution,  or  other  reasonable  or  available  mode 
is,  ve  believe  now,  for  the  first  time,  made  the  subject  of  a  doubt. 
That  sach  powers  should  have  been  exercised,  without  being  ques- 
tioned, from  the  time  of  the  adopcion  of  our  Constitution,  till  the 
present  time,  a  period  of  nearly  seventy  years,  ought  to  be  deemed 
almost  conclusive  evidence  of  their  being  possessed  by  the  Legisla- 
tore.  A  cote mporan ecus  construction  of  the  Constitution  of  such 
daratioD,  continually  practised  under,  and  through  which,  iuuumer- 
able  rights  of  property  have  been  acquired,  ought  not  to  be  shaken, 
hut  upon  the  ground  of  manifest  error  and  cogent  necessity.  If  im- 
perioDB  necessity  be  appealed  to,  in  relation  to  the  existence  of  such 
a  power,  it  sustains  it  with  resistless  force.  And  if  a  case  can  be 
conceived,  in  which,  both  as  to  time  and  circumstances,  this  Court 
wonld  shrink,  with  repugnance,  from  the  innovation  now  urged  upon 
it,  this  is  that  occasion. 

It  has  been  contended,  that  the  tax,  for  the  recovery  of  which  the 
present  proceedings  were  instituted,  has  never  beeu  levied;  and, 
tberefore,  the  officer  of  the  bank  is  neither  authorized  nor  bound  to 
pay  it  to  the  treasurer.  The  answer  to  this  suggestion  is,  that  the 
Acts  of  Assembly  have  made  the  levy.  The  assessment  of  the  stock 
having  been  made,  and  the  rate  of  taxation  prescribed,  and  the  obli- 
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gatioD  lor  its  payment  being  imposed  oQ  the  bitnk  ol 
has  beeo  •  done  by  the  IJegislature.  wliich  is 
■*""  do,  to  render  tiie  tax  mailable  to  the  Stat«. 
Act  of  Assembly,  is  directed  to  be  paid  out  of  i 
profits  of  Ihe  stock,  oot  by  the  owners  thereof.  I 
levy,  wholly  irrespective  of  the  ownership  of  the 
When  the  General  Assembly  couflde  to  the  Levy  ( 
cominissiouers,  the  power  and  duty  of  making  whi 
levy  of  the  taxes;"  that  is,  of  making  out  tlie"t 
livering  a  copy  thereof  to  the  collectors;  it  is  done, 
Legislature  do  not  [wssess  the  power  of  dischargiu] 
itself,  by  express  legislative  enactment,  but  becaus 
be  more  conveniently  and  advisedly  exercised  by  tt 
Levy  Conrts  and  county  commissioners,  to  whose 
flded  the  books  of  assessment  containing  all  transf 
property;  without  which  transfer  books,  no  "lei 
list,"  (as  it  is  indiscriminately  called,}  can  be  correc 
It  i»  also  contended,  that  a  mandamus  ought  not 
case,  because  the  ofiicer  of  the  bank,  to  whom  it  w 
ignorant  of,  and  has  no  means  of  ascertaining  the  ; 
to  which  the  State  is  entitled ;  the  stock  of  the  bai 
at  difiiereut  valnes,  in  the  difi'erent  portions  of  the 
stockholders  reside.  If  this  could,  in  any  case, 
facility  with  which  the  requisite  information  coi 
furnish  a  ground  for  refusing  to  comply  with  tbe  rt 
Act  of  1843;  it  certainly  has  no  application  to  tbe 
us.  Here  all  tbe  facts  stated  in  the  petition  are  adi 
and  tbe  petition  expressly  states,  that  all  the  stock 
duly  valued,  by  the  pmper  assessors,  at  819.60  per  f 
same  rate  of  tax  is  chargeable  in  respect  to  each  ai 
the  stock  of  tbe  bank.  There  is,  therelbre,  in  this 
lor  the  alleged  inability  of  the  officer  of  the  bank,  ti 
requirement  of  tbe  Act  of  Assembly,  by  reason  ot 
the  assessed  value  of  the  shares  of  bank  stock.  A 
less  reason,  in  the  rcfnsal  ot  the  proper  bank  ofiBcer 
tax,  on  *  tbe  ground  of  the  injustice  done  to 
of  this  bank,  by  the  tax  laws  of  the  State 
stock  of  the  bank,  instead  of  ittt  bills,  bonds,  n 
mortgages,  and  all  its  other  property,  real  and  pei 
does  not  pay,  perhaps,  one-half  of  the  tax  it  would 
erty  were  as^iessed  and  taxed  in  the  same  man 
property  of  all  citizens  of  the  State  is  now  assessec 
It  is  further  said,  that  the  Act  of  1843,  if  com^ 
render  taxation  unequal,  hy  compelling  the  tax  of 
to  be  paid  in  cash,  whilst  other  taxpayers  posse 
paying  in  coupons.  Such  was  not  the  design,  nor  i 
operation  of  that  Act  of  Assembly.     The  Legislati: 
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intended  to  increase  nor  diminish  the  ninount  of  the  Uz  levied  apon 
bank  stock.  And  the  treasurer  of  the  SCnte  receives,  from  the  offi 
cent  of  the  banks,  coapoos  in  payment  of  such  taxes,  in  the  same 
manner  that  thej-  are  received  in  payment  of  taxes  due  by  the  citi 
Mus  of  the  State. 

Neither  is  the  objection  to  the  Act  of  1843  well  fonnded,  that  it 
rampels  the  officer  of  the  bank  to  pay  the  tax  upon  the  whole  capital 
stock  of  the  bank,  although  portions  of  it  might  be  esetnpt  from 
taiatioD,  as  being  owned  by  other  banks  or  iiicxtrporatBil  institu- 
tioDS,  (the  stock  of  which  was  tased,)  or  as  being  owned  in  such 
Djaauer,  as  to  be  exempt  from  taxation  under  the  fimt  section  of  the 
Act  of  Man;h,  1841,  chapter  2;i,  All  tninst'ers  of  bunk  stock,  and 
the  names  of  its  owners,  appear  upon  the  books  of  the  bank,  and 
sbonld  any  of  its  stock  be  esempt  from  taxation,  as  above  men- 
tioDed,  the  officer  of  the  bank  is  not  bonud  to  pay  the  tax  upon  it, 
nor  would  the  treasurer  of  the  State  insist  upon  its  payment.  Bat 
the  comrlusive  answer  to  such  an  objection,  in  this  case,  is  this,  that 
the  petition  states,  and  its  fitatementa  are  admitted  to  be  true,  the 
assessment  and  tax  of  the  stock  in  1843,  and  its  then  and  continued 
liability  to  such  assessment,  up  to  the  time  of  the  filing  of  the  peti- 
tion now  before  the  Court. 

*  Another  of  the  reasons,  assigned  for  the  non-payment  of  ^ 
the  tax  to  tie  treasurer,  is,  that  the  bank  may  have  a  lien  ' 
npon  the  dividends  for  a  balance  due  to  it  by  the  owner  of  the  stock. 
The  obvious  answer  to  this  is,  that  as  soon  as  a  dividend  is  decbvred, 
the  right  of  the  State  to  so  much  of  it  as  is  required  to  be  paid  on 
account  of  the  tax,  is  fixed  and  indefeasible,  and  overrides  all  other 
lieng,  claims,  or  right's  by  whomsoever  asserted,  unless,  perhaps,  it 
were  in  conflict  with  a  preferred  claim  of  the  United  States. 

It  has  been  urged,  too,  as  an  obstacle  to  the  issuing  of  a  manda- 
mus in  this  case,  that  the  board  of  directors  may  have  forbidden 
the  payment  of  the  tax  by  the  officers  of  the  bank.  The  record 
preseuts  no  such  fact  to  the  Court,  and  we  would  very  reluctantly 
creilit  its  existence.  Had  such  a  prohibitiou  been  made  appaient  to 
the  Court,  we  (eel  assured  it  would  have  lent  a  willing  ear  to  an  ap- 
plication of  the  Attorney-General,  for  the  interposition  of  the  Court 
in  removing  the  difficulty. 

The  only  remaining  ground  on  which  the  officer  of  the  bank  places 
hisrefnsal  to  comply  with  the  mandates  of  the  law,  is  that  a  com- 
pliance would  subject  biin  to  "additional  labor,  trouble  and  ex- 
pense." To  what  extent,  or  in  what  way  such  "additional  labor, 
troahle  and  expense  "  wonid  be  incurred,  is  left  wholly  unexplained. 
A  citizen  is  not  necessarily  discharged  from  the  obligation  to  per- 
form a  duty,  enjoined  by  law,  for  the  public  good,  because  it  imposes 
on  him  some  additional  labor,  trouble  and  expense.  The  law  re- 
qaires  a  certain  portion  of  its  citizens  to  perform  militia  duty,  by 
attending  public  musters  on  certain  days  in  the  year,  which  subjects 
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tfaetn  to  mucli  more  labor,  trouble  aD<1  expense, 
upou  tlie  officer  of  tbo  batik  iu  the  discharge  ol 
subject  of  our  coDsideration.  The  law  requires  t 
the  polls  and  vote  at  the  election  of  public  oEBc< 
upon  every  taxable  iuhabicaat  of  the  State,  the 
to  aasoAsors,  a  true  and  detailed  statemeDt  of  a) 
to  taxation,  and  of  all  such  property  in  his  pod 
longing  to  other  persons.  A  duty,  iu  many  insts 
far  more  labor,  "  trouble,  and  expense,  cUt 
®*'l  bank  officers,  (under  the  Act  of  1843,)  in 
particular  situation  they  occupy,  in  regard  to  iu 
interests  of  the  State.  Every  citizen  summoni 
officer  to  aid  him  in  tbe  preservation  of  the  pul 
service  of  civil  or  criminal  process,  or  iu  the- 1 
bound  to  perform  the  service  required,  although 
to  danger,  as  well  aa  "  additional  labor,  trouble  t 
in  all  these,  and  numerous  other  instances  of  tbt 
be  enumerated,  nobody  ever  doubted  the  obligat 
obey  the  mandates  of  the  law.  Suppose,  inst«: 
the  collection  of  taxes,  tlirough  the  instmmentali 
Legislature  had  dispensed  with  collectors,  and 
bound  for  tbe  payment  of  taxes  to  pay  them  i 
the  treasury  of  tbe  State.  Gould  theconstitutio 
lation  be,  for  a  moment,  the  subject  of  a  doul 
For  the  time,  manner  of  payment,  and  collection 
it  is  the  peculiar  province  of  the  Legislature  to  | 
its  discretion,  make  the  tax  levied,  a  charge  or  1 
assessed,  or  its  profits,  or  a  personal  charge  or 
thereof.  In  the  case  of  bank  stock,  tbe  tax  np 
were  a  lien  upon  its  dividends  or  profits,  and  t( 
and  such  dividends,  or  prptits,  being  in  the  h 
officer  of  the  bank,  be  is  required,  by  the  Act 
portion  thereof,  to  wbicb  tbe  State  is  entitiei 
treasurer  of  tbe  State.  In  this  enactment,  we  c 
unjust  or  oppressive,  or  in  auywise  condivting  w 
found  in  the  Bill  of  Rights,  but  we  regard  it  as  i 
cise  of  a  power  incident  to  the  sovereign  right  < 
tbe  support  of  Government. 

The  defendant  having  failed  to  inform  us  bon 
the  duty  imposed  on  hitn  by  tbe  Act  of  1843,  h: 
"  additional  labor,  trouble  and  expense,"  let  us  i 
"additional  labof,  trouble  and  expense"  be  so  u 
and  onerous,  that  thi»  Court,  iu  the  *  e 
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judicial  discretion,  ought  to  deny  to  the 


that  has  been  applied  for,  in  its  behalf.  To  do  i 
tain  what  are  the  acts  to  be  done  by  tbe  bank 
of  tbu  duty  assigued  him  by  the  Act  of  Assembl 
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•Aj  the  number  of  shnrea,  to  wit:  23,425  by  C19.50,  the  aasensed 
r^ae  of  each  share;  itnd  of  tbe  amooDt  thus  obtained,  ascertain 
rbst  is  the  ooe-foarth  of  one  per  cent.  Having  thus  discovered 
;he  amount  of  the  State  tax  if  paid  in  money,  with  the  prices  cnr- 
D,  which  iu  a  newspaper  or  otherwise,  is  to  be  found 
ig  institution,  he  sees  the  price  of  conpons,  and  calls 
drops  a  line  to  a  broker  to  call  on  him,  purchases  a 
imooDt  of  the  State  tax,  encloses  it  in  a  letter  to  the 
the  next  day,  or  the  day  after,  receives  a  letter  Trotn 
sontaining  tbe  appropriate  receipt.  The  postage  on 
i;  five  cents,  is,  as  it  ought  to  be,  paid  by  the  bank : 
,  not  a  farthing  of  expense  is  incurred  by  tbe  ofBcer 
the  discharge  of  this,  his  most  oueronn  duty.  He 
le  sum  paid  for  the  cou|)oo,  by  tbe  aforemeDtioued 
is,  and  the  quotient  is  the  amount  of  the  tax  attribu- 
lare  of  stock.  He  then  directs  the  clerk  of  the  bank, 
tatement  is  made  oat  for  the  payment  of  the  divi- 
from  tbe  dividend  of  each  stockholder  the  amount, 
nltiplying  bis  numbei'  of  shares  by  the  sum  payable 
icb  share,  and  there  ends  all  the  "additional  labor, 
tense,"  of  which  the  bank  officer  complains.  If  the 
[  trouble  thrown,  in  this  cuse,  upon  the  officer  of  the 
M  wholly  performed  by  a  single  competent  clerk,  be 
thus  occupied  for  the  half  of  a  day.  And  if  the 
bank  would,  as  they  ought  to  do,  cause  the  coupon, 
t  of  the  tax  on  its  stock,  to  be  purchased  before  de- 
Idend,  the  ofBcer  of  the  bank,  would  be  saved  more 
,bor  and  trouble  cast  upon  bim  by  the  Act  of  1843. 
tation  of  the  duties  of  the  bank  officer  as  to  the  first 
,  in  a  great  degree,  supersedes  the  *  necessity  .An 
lations  at  subsequent  dividends.  Tbe  services  ""** 
>y  the  bank  officer,  though  nominally  for  the  State, 
rformed  in  the  way  of  his  vocation,  for  the  benefit 
t  and  representative  of  bis  employers,  of  whom  the 
rfoily  have  exacted,  the  services  thus  performed  by 
ch  circumstances,  can  this  Court  do  otherwise,  than 
ged  "additional  labor,  trouble  and  expense,"  to  the 
auk,  as  a  ground  wholly  insufficient,  to  avoid  the 
es  most  justly  due  to  tbe  State. 
It  of  the  connsel  filed,  in  this  cunse,  renders  tt  un- 
to say  anything,  as  the  propriety  of.applying  for  a 
QSt  the  president,  instead  of  some  other  officer  of  the 

kining  question  to  be  considered,  (if  indeed  a  qnes- 
iled,)  is  whether,  in  tbe  case  before  us,  a  mandamus 
te  remedy,  to  restore  the  State  to  those  rights,  which 
unjustly  withheld  from  it.     For  the  recovery  of  the 
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tax  OD  tbe  stock  or  the  bank,  the  State  has  no  liea 
can  maiutain  no  action  at  taw  against  tbe  stockboli 
the  bank;  nor  against  any  officer  of  the  bank  in  hiso 
Nor  can  it  maintain  an  action  for  money  hnd  and  i 
any  officer  of  tbe  bank,  in  bis  individual  character. 
Act  of  1843,  we  are  o(  opinion,  that  it  ban  a  clear  a 
ble  right,  a  legal  right,  to  be  paid  ont  of  the  dividen 
iimonut  of  tbe  tax  imposed  on  the  assessed  value  of 
bank.  And  for  the  assertion  of  this  right,  it  has 
legal  remedy.  According  then  to  all  tbe  authoritii 
is  the  proper  remedy ;  and  it  would  be  a  reproach 
jurisprudence,  if  it  were  denied  to  the  Stitte  on  the  y 
The  pro  forma  judgment  of  the  County  Court  i 
coats,  and  a  procedendo  awarded. 

Judgment  reversed,  and  preced 
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wmoN. 

Upon  the  two  amgle  bills  of  B.,  dated  20th  Julj,  1837,  promisiog  to  pay 
the  "heirs,  administrators  or  assigns,  of  the  estate  o(  D.,  deceased." 
an  action  was  commenced  bv  the  admiuietratorB  of  D..  on  the  8th 
February.  1889.  Held:  That  it  was  uncertain,  upon  the  face  of  these 
instruments,  to  whom  thej  were  to  be  delivered,  or  in  whose  name 
a  suit  must  be  brought:  that  no  action  could  be  brought  on  them: 
and.  that  limitations  were  a  bar  to  the  action.  Bennington  vs.  Dinii- 
more.  23Q. 

See  EimiBin'  Dou&in,  4. 
Tax.  17. 
IPPEAL  AND  ERROR. 

1.  This  Court,  in  reviewing  the  judgments  of  the  County  Courts,  cannot 

exercise  the  powers  of  a  Court  of  probat  as  to  last  wills  and  testa- 
ments of  personal  property.    Hannon  vs.  State.  33. 

2.  When  the  Orphans'  Conrt  admits  two   papers  of  different  dates  to 

probab  as  testamentary  instruments  of  the  same  party,  and  holds 
that  one  is  not  a  revocation  of  the  other,  this  Court  will  presume 
that  the  Orphans'  Court  acted  correctly,  and  not  disturb  their  judg- 
ment when  such  papers  are  incidentally  offered  in  evidence.     lb. 

3.  The  Legislature  have  no  power  in  any  given  determination  of  tJie 

Court  of  Appeals,  to  declare  what  would  be  the  rights  of  the  par- 
ties. That  is  a  judicial  power  which  the  Legislature  does  not  pos- 
sess.    Protit  vs.  Berry.  110. 

4.  Where  the  Court  of  Chancery,  in  1838,  directed  certain  parties  to  a 

cause,  to  pay  their  proportion  of  certain  annuities,  and  the  persons 
supposed  to  be  aggrieved  had  lost  their  right  of  apptal  by  lapse 
of  time,  and  in  1843  obtained  an  Act,  by  which  this  Court  was  au- 
thorized and  required  to  take  cognizance  of.  and  hear  and  deter- 
mine the  said  cause  "in  manner  and  to  every  effect  as  if  such  tran- 
script had  been  in  due  time  transmitted."  Held,  that  this  Court 
was  bound  to  presume,  that  in  compliance  with  the  order  of  1838. 
the  appellees'  proportion  of  the  annuity  had  been  paid,  and  this 
Court  could  not  determine  the  case  in  manner,  and  to  every  effect, 
as  if  the  appeal  had  been  taken  in  due  time.    lb. 

i.  A  legislative  Act  authorizing  an  appeal  must  either  be  capable  of  being 
complied  with  by  the  Court,  and  the  terms  of  the  grant  followed,  or 
the  Act  must  be  unconstitutional.     Jb. 

t.  lie  motion,  to  direct  an  amendment  of  a  bill  of  particnlsfts.  filed  in 
due  time,  made  after  plea,  pleaded  to  the  merits,  at  the  trial  term. 
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ia  addreBBed  to  the  sound  discretioD  of  the  G 
one  from  which  an  appeal  does  not  lie,  any  n 
relagal  to  grant  a  new  trial.     Randall  ts.  Olen 

7.  Under  the  Act  o(  1825.  c.  117,  thii  Ckmrt  only 
decided  by  the  County  Court,  so  that,  wber«  e 
out  exception,  the  parties  can  not  object  to  it 
Court.    Phelan  tb.  Croabfi,  815. 

See  EQtuTY,  7. 

JODQUENT,   6. 

L+w  AND  Fact,  5. 
Ohphahb'  Court,  2. 

ARBITRATION   AND  AWARD. 

1.  Where  partiea  submit  matters  in  controversy, 
final  determination,  and  the  arbitrators  moki 
tial  contract  or  cause  of  action  is  merged  b, 
award-,  and  there  is  no  distinction,  in  this  : 
missions  by  parol,  and  by  bond.  Raadalt  vs.  i 
S.  There  is  a  diatinction  between  a  submisaioD  b 
ment  of  two  or  more  individuals  who  are  to  d 
and  a  reference  of  a  collateral,  incidental  m 
or  calculation,  or  the  submission  of  a  particc 
only  a  link  in  the  chain  of  evidence,  not  cal 
to  controversy.    lb. 

3.  The  recital  in  a  mortgage  executed  and  detivei 

stands  indebted  to  O.  Ja  a  large  auoi  of  moi 
amount  of  which  is  to  be  ascertained  upon  ei 
counts  by  J.  and  H.  mutually  appointed  by  R 
pose,  is  a  reference  of  a  mere  matter  of  c&lci 
ment  as  to  the  amount  of  money  advanced 
conformity  to  such  recital  does  not  merge  the 

4.  An  ascertainment  of  the  amount  due,  under  i 

competent  evidence,  in  an  action  of  debt  brc 
for  money  lent,  advanced,  had.  and  received 
debet,  as  an  admisHion  of  the  defendant  of  the 
tiff.    lb. 


BALTIMORE  CITY. 

1.  The  tenant  in  fee  of  a  lot  binding  on  the  baai 
more,  leased  the  same  for  a  term  of  years,  n 
train  and  re-enter:  and  granted  his  lessee  " 
extending,  not  exceeding,  &a.,  into  the  wab 
of  said  lot  which  fronted  the  basin,  providec 
mission  for  that  purpose,  from  the  Mayor,  Stt 
Legislature  of  the  State. "  Th<t  reversion  of  t 
who  recovered  the  leased  premises  by  ejectow 
rent,  and  applied  to  the  corporation  of  B.  foi 
lol  into  the  basin,  according  to  the  original  l«a 
and  the  extension  made.    Held: 
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iBt.  That  the  right  to  make  the  improvement,  and  it,  when  made, 
did  not  remain  in  the  beire  of  first  tenaDt  in  fe«.  who  leased  it. 
2ad.  By  the  Bale  of  the  reversioD  to  O.,  all  the  right  of  the  origi- 
nal tenant  in  fee,  both  in  the  lot,  and  the  permission  to  extend 
the  same,  as  granted  by  the  leaw.  vested  iu  O. 
3rd.  Bj  the  forfeiture  of  the  lease,  consequent  upon  the  reooverj 

in  ejectment,  no  right  reverted  to  the  first  tenant.    ■ 
4:th.  That  if  the  lessee  had  made  the  improvement  under  the  per- 
mission granted  b;  his  lease,  the  lessors  and  his  assigns  could 
have  distrained  or  re-entered  upon  it.  as  upon  the  original  lot. 
Uayor.  Ac.  of  Balto.  vs.  White.  801. 
i.  The  permission  granted  by  the  Mayor  and  City  Council  of  Baltimore, 
to  extend  an  improvement  into  the  water,  to  an  onner  of  a  lot  adja- 
cent thereto,  is  not  within  our  registration  syitem.    7b. 
5ANKHUPTCY  AND  INSOLVENCY. 
Ste  PnoNissoBT  Notes.  1. 


ULL  OF  SALE. 

1.  Under  the  Act  of  ITSD.  ch.  8,  h«o.  B,  the  recording  of  a  bill  of  sale  of 
personal  property  within  twenty  days,  in  the  records  of  the  same 
county  is  as  necessary  to  its  validity,  as  is,  its  acknowledgment. 
Byer-TM.  Etnt/re,  IIS. 

%.  Where  the  bill  of  exceptions  contains  no  evidence  of  such  recording, 
the  usual  certificate  thereof  by  the  county  clerk  not  appearing  by 
the  record  to  have  been  indorsed  on  the  bill  of  sale,  it  is  not  admis- 
sible in  evidence  in  an  action  at  law  between  the  creditors  of  the 
grantor,  and  a  defendant  claiming  to  rely  on  the  grantor's  title.    lb. 

S.  Where  in  an  action  against  the  purchasers  of  certain  grain,  to  recover 
the  price  thereof,  the  County  Court  refused  to  instruct  the  jury  upon 
the  prayer  of  the  defendant,  that  the  bill  of  sale,  though  invalid 
■H  a  grant,  yet,  as  a  covenant  between  the  parties  was  effectnal:  and 
upon  appeal  by  the  defendant,  the  exception  to  such  refusal  was 
abandoned.    lb. 

i.  The  statement  "at  the  request  of  Z. "  (the  grantor)  "the  following  bill 
of  sale  was  recorded"  preceding  a  bill  of  sale  in  a  bill  of  exceptions, 
where  the  admissibility  of  the  deed  as  evidence  was  objected  to,  not 
signed  by  any  person,  is  no  proof  of  the  recording  of  such  instru- 
ment.    1  b. 

I.  Where  a  defendant  obtained  an  absolute  bill  of  sale  for  a  vessel, 
authorizing  the  community  to  regard  him  as  the  owner  thereof,  he 
cannot  for  bis  benefit,  be  permitted  to  allege  in  an  action  against 
him,  by  a  stranger  to  the  instrument,  that  it  is  a  mortgage.  Hender- 
lan  VB.  Mayheo!,  363. 

See  CONTBACT,  15, 

EvntuiOE,  10. 
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CHARTER  PARTY. 

Where  it  was  held  that  a  charter  party  did  Dot  impose  au  oblicUioi 
the  charterer  to  pay  the  whole  freight  at  M.  V.,  as  if  the  vessel 
proceeded  to  B.  The  iotent  of  the  charter  was,  that  a  fall  and  < 
plete  cargo  should  bexeceived  at  C.  and  delivered  at  B.,  to  en 
the  owner  to  full  freight;  the  charterer  being  iD  no  default  CAi 
(on  las.  dx.  Co.  vs.  Comer.  276. 

COMMISSION  TO  TAKE  TESTIMONY. 
See  Equity,  1-4. 

CONSTITUTIONAL  LAW. 

1.  The  Legislature  may  delegate  the  power  of  taxatioD  to  the  tsi 

inhabitantB,  for  the  purpose  of  raising  a  fund  for  the  diCFosic 
knowledge  and  the  support  of  primary  sohooU,  within  their  lei 
tive  school  districts.    Burffess  vs.  Ptie,  9. 

2.  Oranta  of  similar  powers  t«  other  bodies,  for  political  purpoeeg. 

been  co-eval  with  the  Constitution  itself,  and  no  seiioua  doubu 

ever  been  entertained  of  their  validity.    It). 
B.  A  power  exercised  by  the  Oeneral  Assembly,  from  the  adoptii 

our  Constitution  till  the  present  time,  a  period  of  nearly  aei 

years,  ought  to  be  deemed  almost  conclusive  evidence  of  its  pc 

sion  by  that  body.    State  vs.  Mayhem.  838. 
4.  A  cotemporaneoue  oonstruction  of  the  Constitution  of  such  dnn 

continually  practised  under,  and  through  which,  man j  rights 

been  acquired,  ought  not  to  be  shaken,  but  upon  the  groui 

manifest  error  and  cogent  necessity.    lb. 
See  Appeal  and  Ebbor,  B.  5.  6. 

Tax,  8, 18, 15. 
CONTRACT. 

1    The  condition  of  B's  bond  of  the  SOth  Hay,  1885,  recited,  that  in  con- 
sideration of  iaOQ.  and  three  promissory  note. 

he  would  convey  to  R.  a  certain  house  and  loi 

tions  of  his  bond  should  be  complied  with — at 

was  a  receipt  for  $500;  another  paper  signed 

certilled.  that  he  had  taken  back  the  house  a 

amount  of  money  which  R.  agreed  for  and  pi 

"feel  myself  bound  for  the  same  amount."    R. 

house  in  1S35;  and  remained  there  until  1840:  ' 

worth  ^flO  per  annum.    In  an  action  brought 

of  1841,  to  recover  the  £500,  held,  that  the  def 

return  to  the  plaintiff  the  amount,  if  any,  w 

Snd  was  paid  by  faim  to  the  defendant,  undei 

that  the  value  of  the  use  and  occupation  ws 

from  such  sum:  and  that  the  contract  of  liU 

Benson  vs.  Boteler.  56. 

3.  In  construing  written  instruments,  the  chief  ob, 

meaning  of  the  parties;  and  the  intention  as  t 
travelling  some  rule  of  law,  is  to  be  carried  ini 
3.  The  posBession  by  the  plaintiff  of  a  paper  sign 
and  on  which  the  former  had  brought  an  actic 
evidence  from  which  the  jury  might  find  it  b 
tlie  parties.    Jb. 
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XJNTRACT.— C<»»«nu«d. 

4.  Where  a  complainant  alleged  the  existence  of  a  contract  with  the 

defendant,  accompanied  with  collateral  circumetaiicea,  and  called 
upon  him  not  to  state  what  the  contract  waa,  but  to  admit  or  den; 
the  ezbtence  of  the  agreement  and  circumet&ncee  set  forth;  and 
the  defendant,  in  fain  answer,  averred  another  agreement  between 
him  and  the  complainant  denied  the  collateral  ciicumBtances;  the 
Btatement  of  the  agreement  by  the  defendant  in  such  a  case  is  not 
simply  reaponsive  to  the  contract  he  was  called  on  to  admit  or  deny. 
It  is  not  such  a  denial  as  requires  two  witnesses,  or  one  with  con- 
curring circumatancee  to  disprove  it;  nor  in  this  case  was  it  neces- 
sary to  disprove  tbe  denial  of  tbe  collateral  circumstances  by  the 
same  amount  of  proof.  Jones  tb.  Beit.  7B. 
0.  It  is  a  general  rule,  that  a  positive  denial,  In  an  answer  of  the  contract 
stated  in  the  bill,  ahould  be  contradicted  or  outweighed  by  the  proof 
of  two  witnesses,  or  one  witness  and  pregnant  circumstances;  but 
the  principle  on  which  it  ia  predicated  is  not  one  of  universal  appli- 
cation,    lb. 

5.  As  where  two  papers  were  exhibited  in  the  cause;  admitted  in  the 

defendant's  answer,  and  declared  by  tbe  Coi^rt  to  be  the  agreement 
of  the  parties,  they  are  sufficient  to  control  the  answer  denying  the 
agreement,  without  tbe  aid  of  any  oral  testimony  in  their  support. 

7.  The  cases  to  which  tbe  rule  was  introduced  to  apply,  must  be  those  in 
which  the  facts  denied  depended  on  oral  testimony;  or  oral  and  cir- 
cumstantial evidence;  not  where  they  were  (Minclusivety  proved  by 
the  production  of  the  written  contract  of  the  parties.    lb. 

S.  Neither  are  the  exceptions  to  tbe  rule  conflued  to  cases,  where  tbe 
contract  denied,  has  been  formally  signed  and  executed;  as  where 
a  verbal  contract  is  made,  to  which  no  witness  could  testify,  and 
a  complainant,  charging  and  seeking  ita  performance,  were  to  ex- 
hibit with  his  bill  various  letters  written  by  tbe  defeadant  to  third 
parties,  stating  the  contract,  all  which  leiters,  the  answer  denying 
the  contract,  admitted  to  be  genuine;  this  would  dispense  with  the 
general  rule  in  question.    lb. 

B.  A  defendant  cannot  exempt  himself  from  the  obligation  to  make  a 
conveyance  which  he  stipulated  to  make,  on  the  ground  that  be  has 
not  the  legal  title.     lb. 

10.  A  vendee,  againat  whom  a  decree  for  specific  performance  of  a  con- 

tract of  purchase  is  sought,  may  object  to  the  want  of  title  in  his 
vendor,  as  insuperable  in  ordinary  cases.    lb. 

11.  Upon  a  contract  to  sell  a  part  of  a  tract  of  land  called  Q.  Manor,  sup- 

posed to  contain  9HH  l~2  acres,  more  or  lesa,  at  the  price  of  nine 
dollars  per  acre,  the  parties  intended  that  tbe  number  of  acres  should 
be  fixed  by  the  contract,  and  not  by  subsequent  measurement.  Un- 
less the  words  more  or  less  lead  to  auch  a  conclusion,  tbey  are 
useless  and  insensible;  made  in  good  faith,  they  iLualify  the  repre- 
sentation of  quantity.    Jonen  vs.  Plater,  03. 

13-  A  contract  must  be  interpreted  by  its  terms.    lb. 

IS.  Parties  to  contracts  are  assumed  to  know  the  liabilities  imposed  on 
them  by  tbe  law,  and  juries  are  not  from  evidence  to  infer,  their 
ignorance  of  such  liability.     Oiat  vs.  Drokeij/,  315. 
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14.  In  an  action  brought  by  material  men  against  H.  for  supplies 

uishftd  a  'vessel.     Held; 
1st.  That  the  plaintiSs  were  not  entitled  to  recover,  apoD  th«  i 
finding  of  the  fact  by  the  jury,  that  M.  waa  the  owner  ol 
veewl,  at  the  time  the  artiolea  fnrniBhed  her,  nere  aold 
delivered.    Nor  In  addition  to  the  fact  of  ownership,  as  atore 
the  oircumBtanoes,  that  tbe  supplies  were  furnished,  and  thi 
received  tbe  benefit  of  them. 
9nd.  That  it  was  not  competent  for  M.  to  show,  by  parol  f 
that  a  bill  of  sale  t«  him  from  B.  for  tbe  veesel  was  iote 
to  be  a  mortgage;  that  it  was  so  designed  and  agreed,  bet 
him  and  B. 
8rd.  It  waa  not  competent,  to  either  plaintift  or  defendant,  n 
the  circumstances  of  this  caee,  by  any  form  of  prayer,  to  ' 
draw  the  question  of  B's  agency  for  If.  in  proouriog  material) 
(or  tbe  ship,  from  the  consideration  of  the  jury.    Benderaim  n. 
Mayfieuj,  268. 
IB.  Where  there  was  evidence  offered,  that  H.  was  the  owner  ot  a  thwI 

at  tbe  time  she  wae  furnished  with  auppliea,  but  the  account  agaiuK 

her  and  her  owner,  was  sent  to  B.  her  previous  owner,  for  pajmenl. 

this  cannot  discharge  M,  if,  but  for  this  proof,  he  would  bare  been 

answerable.     lb. 

15.  Unless  the  vendor  knows,  at  the  time  of  sale  of  chattels,  who  bit 

principal  is,  and  aot withstanding  such  knowledge,  makes  tbesgeot 
bis  debtor,  the  principal  is  not  disoharged.    lb. 

See  PRIHCIPAL  AND  AOKNT.  T. 

CORPORATION. 

1.  In  the  case  of  corporations,  the  recording  of  an  official  bond  is  not 

essential  to  its  validity,  unless  it  be  so  expressly  declared.    Burgeu 
vs.  Pue,  183. 

2,  A  vote  or  resolution,  appointing  an  agent  for  a  corporation,  need  not 

be  entered  on  tbe  minutes,  but  may  be  inferre' 
accepting  bis  servicee,  or  permitting  bim  to  act. 
8.  Persons  acting  publicly  as  officers  of  a  corporatio 
be  rightfully  in  office.     Jb. 

4.  An  election  by  a  corporation,  contrary  to  its  chart 

it  an  officer  has  come  in  under  color  of  right 
contempt  of  all  rights  whatever,  he  is  an  officer  a 

5.  Where  a  corporation  executes  a  note  which  its  cli 

thoriie,  the  payee  may,  for  value,  stipulate  with 
it  shall  be  paid,  and  will  not  then  be  permitted  I 
ity  of  the  Company  to  make  it.  He  was  capable 
pay  the  debt,  if  it  should  not  be  paid  at  maturity 
215. 

«.  The  Act  of  1882,  ch.  280,  is  not  repealed  by  the  i 
The  latter  gives  to  the  creditors  of  foreign  corpon 
remedy.     Georgia  Ing.  <Cc.  Cto.  vs.  Dateton,  242. 

See  Tax,  10,  12.  13, 14,  16, 18, 19.  20. 
DAMAGES. 

Tbere  are  many  instances  in  which,  on  the  aaaignt 
of  breaches  under  tbe  Stat.  8  and  »  WiU.  8,  tbi 
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oTiHi  ia  fi-ed  and  certain,  but  they  arise  from  the  peculiar  circum- 
each  case,  aod  not  from  any  general  rule.    State  tb.  Late- 


annot  say  that  a  description  in  a  deed  for  land  is  too  cague, 
led  void  for  ii  a  certainty,  when  the  vagueness  and  nnoet- 
not  obvious  from  an  inspectioii  of  the  iUBtrumeat.     Jsooc 

tble  of  a  certain  location  is  aufiiciently  certain  in  tbt'  de- 
1  pass  title.     lb. 

id  to  a  party  is  impeached  aa  fraudulent,  he  cannot  offer 
f  hia  good  character  and  general  upright  conduct,  in  sup- 
ih  deed.     Brooke  vs.  Berry,  @2. 

1TS9.  ch.  8,  Bee-  S,  requirea  that  a  deed  for  personal  prop- 
.  the  grantor  remains  in  poasession.  shall  be  acknowledged 
justice  of  the  county,  where  the  grantor  resides.  Where 
vledgment  omitted  to  state  the  official  cbaract«r  of  the 
>re  whom  it  was  mads,  it  may  be  proved  by  the  admissions 
.ies.    Byer  vs.  F.tnyre.  118. 

escribes  no  form  of  acknowledgment;  it  does  not  require 
ity  of  the  justice  to  take  it,  to  appear  on  the  face  of  his 
nor  is  it  necessary  to  state  that  the  justice  was  a  resident 
ity  where  be  acted,     lb. 

juatice.  taking  the  acknowledgment  of  a  deed  under  the 
).  cb.  8,  sec.  6.  doea  not  reside  in  the  county  where  it  was 
instrument  is  as  inoperative,  as  if  the  person  taking  the 
Kment  were  not  a  juatice.     7b. 

^ledgment  contrary  to  the  fact,  atate  the  reaidence  of  the 
I  in  a  different  county  from  that  of  the  juatice,  the  error 
ved.and  the  instrument  established  under  the  Act  of  1729. 


DISTRIBUTION. 

August,  1837,  J.  by  his  last  will,  devised  his  siater  S,  an 
'  be  paid  by  his  executrix,  and  charged  the  same  on  the 
is  real  estate.  After  a  devjae  of  a  farm  to  his  wife,  for 
I  bequeathed  the  same  "unto  the  eldest  male  heir  of  the 
I  brother  H.  and  the  heirs  and  assigns  of  such  male  heir, 
live  to  attain  the  age  of  twenty-one  years:''  and  for  want 
Ue  heir,  then  the  same  estate  should  descend  to  the  right 
I  testator.  The  testator  died  in  1837;  left  no  children,  hut 
;he  devisee  for  life,]  who  died  in  1841,  a  sister  8.  of  the 
id,  and  his  brother  H.  of  the  half  blo9d,  still  alive,  who 
his  eldest  male  child,  born  in  1888.  Held,  that  upon  the 
2  G. 
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death  of  the  ten&Dt  for  Ufa,  in  IMl,  liviDg  H.  the  estate  deaMaded 

to  the  right  beire  of  the  teatator,  hia  eiater  S.  the  complainant  in  tht 

bill.    Mitchell  ts.  MitclteU,  174. 
S.  Where  an  estate,  charged  with  the  payment  of  a  legacy.  deaoradBto 

the  legatee,  the  lien  becomea  extinct,  by  the  union  of  the  title,  and 

the  charge,  in  the  same  peisoQ.     lb. 
3.  One  may  be  heir  apparent,  or  beir  presumptive,  but  not  very  beir, 

living  the  ancestor;  no  one  ia  recognized  as  heir,  until  the  death  oF 

his  ancestor.     lb. 
i.  One  cannot  take,  as  purchaaer,  under  tbe  description  of  heir,  or  heir 

male;  untesa,  when  the  estate  is  to  vest,  he  has.  by  the  death  of  his     | 

ancestor,  become  very  heir.     lb. 
5,   This  ia  the  general  rule,  subject  only  to  thia  exception,  that  when  the 

intention  of  the  testator  can  be  made  clearly  to  appear  from  the 

will,  that  be  did  not  mean  tbe  words,  beir  or  heir  mala,  to  be  lued     ' 

in  tbeir  technical  sense,  then  the  popular  sense  shall  prevail.    lb. 
a.  Every  contingent  remainder  must  vest  eo  itislanti.  that  the  particnlir 

estate  determines.    26. 
DOWER. 

1.  Where  it  was  held,  that,  under  the  Act  of  1818.  c.  183,  s.  10,  the  owner 

of  tbe  equity  of  redemption  in  fee,  having  mortgaged  the  Huaa. 
prior  to  the  paeaage  of  this  Act,  and  the  same  having  been  Bold 
under  a  decree  obtained  upon  such  mortgage,  his  widow  was  not 
entitled  to  dowei,  as  against  tbe  purchaser  at  such  sale.  HojJimt  vb. 
Freti,  287. 

2.  If  the  equity  of  redemption  had  not  been  mortgaged  prior  to  the  Act 

of  I8l8,  her  right  to  dower  thereout,  could  not  be  questioned.    lb. 
EASEMENT. 

See  License. 
EJECTMENT. 

1 .  Where  it  appeared  that  the  defendant,  in  an  action  of  ejectment,  had 

conveyed  his  lands  to  R.  who  had  died  inteatate,  and  that  one  of  tbe 
jurors  empaneled  to  try  the  cause  was  his  brother  and  heir-at-law. 
the  fact  of  the  conveyance  being  unknown  to  the  plaintiff  wbeo 
the  jury  waa  sworn,  the  Court  will  permit  the  juror  to  execute  a 
-  deed  of  re-oonvejance  and  release  to  the  defendant,  for  the  purpose 
of  restoring  his  competency.     Isaac  vs.  Clarke.  1. 

2.  A  plaintiff  in   ejectment  cannot  oSer   in  evidence  a  record   of  tite 

proceedings  upon  tbe  bill  of  the  defendant  in  Chancery  against  him. 
which  bill  bad  been  dismissed  for  want  of  due  prosecution  upon  the 
motion  of  the  plaintiff,  for  the  purpose  of  precluding  the  defendant 
from  questioning  the  plaintiff's  title  at  law,  though  the  object  of 
the  bill  was  to  vacate  such  title,  lb. 
See  Evidence,  4. 

Landlord  and  Tenant,  5.  7. 
election. 

See  Wills,  S-12. 
EMINENT  DOMAIN. 

1.  Where  an  inquisition  was  taken,  returned,  and  ratified,  according  to 
law.  upon  proceedings  by  a  railroad  company,  which  found  tbsti 
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piece  or  parcel  of  land  was  wanted  by  the  company  for  the  conetruo- 
tioa  of  their  road,  and  asseesed  the  damages  which  the  owner  of 
the  fee  would  auetain  by  the  use  and  occupation  of  his  land  (or  the 
purpose  aforesaid,  at.  &a.  all  questions  having  relation  to  the  dam- 
age done  bj  the  location  and  construction  of  tho  road  are  termi- 
nated and  concluded  by  such  inquest.  Balto.  rf*  Sua.  R.  R.  Co.  tb. 
Compton.  15. 

2.  And  hence  in  an  uction  brought  bj  the  owner  of  a  fee  against  the 

company  for  having,  after  the  construction  of  the  road  through 
his  laud,  (the  benefits  of  which  construction  to  the  plaintiff  had 
been  submitted  to  the  jurors  upon  the  inquisition  aforesaid.)  aban- 
doned the  same,  and  constructed  the  road  anew  in  another  loca- 
tion, off  the  plaintiff's  land,  the  plaintiff  cannot  give  evidence  of 
the  damage  which  would  accrue  to  him  from  such  ori^nal  construc- 
tion independent  o(  the  inquisition.     Ih. 

3.  After  a  railroad  company  had  constructed   its  road  by  authority  of 

law.  through  the  plaintiff's  land,  condemned  for  that  object,  they 
were  authorized  to  alter  the  location  of  their  road  between  two 
given  points.  They  re- constructed  their  road,  and  abandoned  that 
part  which  had  been  made  through  the  plaintiff's  land.  Held, 
that  the  authority  derived  from  the  Legislature  to  alter  the  loca- 
tion, did  not  exempt  the  company  from  liability  to  the  plaintiff  for 
the  loss  sustained  by  him  by  reason  of  such  abandonment.    lb. 

4.  Where  a  railroad  company  had  constructed  a  road,  then  abandoned 

it  in  part,  and  changed  the  location  pro  tanto,  a  plaintiff  through 
whose  land  the  road  originally  passed,  having  sustained  no  dam- 
age or  injury  in  fact,  by  the  alteration,  cannot  maintain  an  action 
for  such  change  of  location.  lb. 
ti.  An  inquisition  to  condemn  land  for  the  use  of  the  B.  and  S.  Bailroad 
Company,  in  Baltimore  County,  ont  of  the  limits  of  the  City  of 
Baltimore,  ought  not  to  be  held  upon  the  warrant  of  a  Justice  of 
the  Peace  appointed  lor  said  city.  Per  Baltimore  County  Codrt. 
lb. 

5.  The  description  in  an  inquisition  of  land  condemned,  ought  to  be 

sufficiently  certain.  The  omission  to  insert  the  name  of  the  tract 
is  not  fatal.  A  description  is  sufficient  when  it  calls  for  stones, 
trees,  planted  boundaries,  ffied  objects,  or  where  it  takes  for  the 
beginning  of  the  land  intended  to  be  described,  any  spot  or  point 
of  beginning  on  land  either  conveyed  to  the  company  and  recorded, 
or  on  land  theretofore  condemned  by  inquisition .  and  recorded.  lb. 
EQUITY. 

1.  Exceptions  to  proof  taken  under  a  commisaion.  will  not  avail  the 

party  making  them,  where  the  only  tendency  of  the  proof  excepted 
to,  is  to  establish  facts  admitted  in  the  defendant's  answer,  or  satis- 
factorily proved  by  other  testimony  which  stands  exempt  from  all 
objection.     Brooke  vs.  Berry.  63. 

2.  A  general  exception  to  all  the  testimony  taken  under  an  ex  parte  com- 

mission, on  the  ground  that  it  was  vacated  and  set  aside  by  an  order 
of  Court  rescinding  an  interlocutory  decree,  to  let  in  a  defendant's 
answer,  cannot  be  sustained,  when  the  proof  was  taken  prior  to  the 
of  such  decree.    lb. 
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3.  The  Act  of  1820,  ch.  161,  seo.  8,  provides,  that  the  filing  of  ah  tu 

after  ao  interlocutor]'  decree  is  reeciuded  under  that  Act.  Bhi 
DO  case  affect  the  validity  of  any  commiBBion  previouely  imoi 
take  teBtimony.  or  the  proceedings  under  it,  or  of  any  t«etii 
previously  taken  and  returned  under  any  such  commission:  tin 
cacy  of  the  proof  is  the  same,  whether  previously  or  subsequ 
returned  into  Court.    lb. 

4.  Notice  of  the  execution  of  an  er  parte  commlseion.  under  the  i 

1820,  need  not  be  given  to  the  defendant.  He  has  no  power.< 
to  offer  proof  under  such  commission,  or  to  cross-examine  the 
plainant's  witnesses.     lb. 

5.  Ordinarily -Chancery  will  not  compel  a  purchaser  to  pay  the  par 

money  and  accept  a  defective  title.  But  a  vendor  has  no  inter 
setting  up  his  own  want  of  title,     Joitet  vs.  Belt.  7B. 

6.  A  decree  which  refers  to  the  bill  for  a  description  of  the  Ian 

which  it  is  intended  to  operate,  is  not  vague  and  uucertaio  in 
respect.    lb. 

7.  This  Court,  in  affirming  the  decree  of  the  Court  of  Chancery 

make  such  appropriate  additions  to  its  terms,  aa  may  be  nece 
to  secure  to  Ixith  parties  the  benelits,  advantages  and  prospi 
rights  for  which  they  mutually  stipulate,  in  relation  to  whic 
decree  appealed  from  was  silent,  or  not  sufficiently  precise.    / 

B.  The  accounts  of  an  adminiBtratrix,  making  a  distribution  of  hi 
testate's  estate  in  money,  no  creditor  nor  fraud  appearing,  will 
after  a  lapse  of  sixteen  years,  be  disturbed  in  equity,  where  shi 
guardian  to  her  infant  children,  aod  paid  them  the  interest  a 
sum  distributed  to  them  during  her  life,  and  her  succeasor  i 
guardiauBhip  received  the  amouot  distributed,  from  her  per 
representative,  though  she  had  taken  to  her  own  account  a 
portions  of  ber  intestate's  estate  at  ilieir  appraised  value,  wind 
tions  remained  in  esse  at  the  time  of  her  death,  Sidenour  vs.  i 
101. 

9.  The  Court  will  presume  that  distribution  of  an  iptestate's  estate, 
after  a  lapse  of  four  years,  been  made,  where  creditors  wer 
interested;  no  charge  of  fraud  made;  and  it  appearing  that  a! 
distributees  bad  received  their  proportions  of  the  appraised  val 
the  estate  in  money,  and  some  of  them  had  disposed  of  the  same 

10.  Where  an  adminiatratrix  took  a  portion  of  her  intestate's  ests 

ber  own  account,  at   the  appraisement,  and   paid  the  distrib 

their  portions  of  the  estate  in  money,  which  they  kept  for  foar 
years,  and  alleged  no  fraud;  the  distributees,  seeking  to  set  Baid« tier 
settlements,  must  first  do  equity,  and  return  what  they  have  received, 
or  offt-r  BO  to  do,     lb. 

11.  Where  it  appeared   that  H.   was  seized  of  a  tract  for  which  he  bad 

obtained  a  warrant  of  resurvey;  had  made  his  survey  before  J.  the 
defendant  obtained   his  special  warrant,  and   paid  his  composition 
moneyin  time;  fteiii,  that  H'a  title  related  to  his  sui 
in  point  of  equity  to  J'e  title.    Haye  vs.  Johnston, 

12.  An  equitable  title  to  vacant  lands,  will,  in  equity. 

legal  title,  when  the  party  possessed  of  the  legal  I 
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it  by  means  of  fraudulent  repreMutntioaB  to  the  officers  of  the  land 
office.  Upon  a  bill,  in  suoh  case,  the  patent  will  be  vacated  in  favor 
of  the  equitable  title,  or  the  patentee  decreed  to  convey  the  land  to 
the  injured  party.     lb. 

13.  Upon  a  bill  in  equity,  filed  by  the  holder  of  an  equitable  title  to  vacant 
land  under  the  State,  against  the  patentee  of  the  same  land,  to  vacate 
the  patent  as  fraudulently  obtained,  the  State  need  not  be  made  a 
party.  Ample  relief  may  be  bad  without  the  State,  who  has  no  int«- 
rest  in  Boch  a  case.     lb. 

H.  The  joinder  of  a  mere  nominal  party  will  often  be  dispensed  with  if 
entire  justice  can  be  done  without  him,  aud  do  pereou  should  be 
made  a  party  who  has  no  interest  in  the  suit,  and  against  whom  no 
decree  can  be  had,     lb. 

l9.  Where  an  injunction  isaues  to  rentrain  proceedings  at  law.  upon  the 
ground  nf  credits  not  allowed,  and  the  defendant  admits  the  credits 
in  his  answer,  and  consents  to  allow  them,  the  injunction  should  be 
dissolved  us  to  the  balance  due.     Welch  vs.  Parran,  307. 

16,  In  a  proceeding  in  equity  where  the  sheritF  is  no  party,  the  conduct  of 

that  officer  cannot  be  inquired  into.     Hnrdenty  va.  WU»on .  327. 
,*e  OjNTKACr,  4-7. 
Evidence.  6, 

Phincifal  asd  Aqknt,  5.  6. 
Sale,  3.  9.  11. 
Sheriff.  IS. 


EVIDENCE. 

b  Where  no  question  is  raised  upon  the  admissibility  as  evidence  of  a 
paper  read  in  the  County  Court  to  the  jury,  this  Court,  under  the 
Act  of  1823.  ch,  117,  will  not  consider  that  question,  Hannon  vs. 
State.  32. 

1.  In  an  action  on  a  testamentary  bond,  the  equitable  plaintiff  claimed 
under  a  residuary  clause  in  the  will  of  H.  executed  in  1888.  and 
admitted  to  probat  id  the  same  year,  one-third  of  the  residue  of  the 
testator's  personal  estate  of  whiijh  he  might  die  possessed.  Upon 
an  issue  denying  the  facts  of  the  replication,  the  defendant  gave  in 
evidence  an  indenture  made  by  the  testator  in  the  year  1832.  con- 
veying to  his  executor,  the  defendant,  ooe-half  of  all  his  personal 
properly  of  which  he  might  die  posaessed,  and  which  had  also  been 
admitted  to  probat  by  the  Orphans'  C/Ourt  as  a  testamentary  paper 
or  H.  Held,  that  the  indenture  was  evidence,  material,  competent, 
and  necessary  to  the  finding  of  a  proper  verdict  on  the  matters  in 
controversy,  as  a  part  of  the  will  of  H,     lb. 

3.  The  feeble  intellect  ot  a  grantor:  the  relation  of  principal  and  general 

agent  between  him  and  the  grantee;  inadequacy  of  price  for  land 
conveyed  by  such  a  grantor  to  such  a  grantee;  are  all  circumstances 
calculated  to  impeach  a  deed,  as  constructively  fraudulent.  Brooke 
vs.  Berry.  62. 

4.  A  party  purchased  the  reversion  in  fee  of  a  lot,  described  as  subject 

to  a  ground  rent,  the  deed  for  the  reversion  being  for  less  ground 
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than  the  original  lease.    Afterwards,  the  rent  cot  bei 
purchaser  of  the  reversion,  brought  his  action  of  ejectmei 

poBsessioa:  declared  according  to  the  lease,  and  reco t—t>      ■ 

ment  bj  default,  and  possession.  Some  jears  after,  the  less^broaghl  | 
another  action  for  the  premises  described  in  the  lease.  Htld.  tbal 
the  recovery  in  the  Srst  action,  being  for  more  land  than  the  plain- 
tiff was  entitled  to,  was  no  evidence  that  the  whole  reversion  ot  tbe 
leased  premises  hod  been  conveyed  to  the  plaintiff  in  that  action. 
Waller  VB.  A!ej:afidei:  134. 

5.  Where  there  is  great  contrariety  of  evidence  as  to  the  feebleneuof 
a  grantor's  intellect,  ae  twelve  witnesses  for  it  and  nine  against  it. 
the  admission  of  bis  grantee,  bis  general  agent,  that  sucii  graatot 
was  incapable  of  transacting  his  own  business,  will  corroborale  th* 
affirmative  of  that  issue.    lb. 

4.  In  an  action  for  damages,  for  diverting  tbe  course  of  a  stream  from 
its  natural  channel,  on  the  plaintiff's  land,  the  defendant  may  show. 
that  the  diversion  was  made  on  his  lands  above  those  o(  the  plain- 
tiff, and  that  it  was  rather  a  benefit,  than  an  injur;  to  the  plaintiff: 
or  that  it  was  made  in  virtue  of  a  verbal  agreement  between  plaistiff 
and  defendant.     Addixon  vs.  Hack.  1S6. 

T.  Such  evidence  is  admisaible  in  mitigation  of  damages:  and  for  tbe 
purpose  of  showing  that  the  defendant  was  not  a  trespasser,  ab  inilio. 
for  continuing  the  diversion  after  a  countermand  of  his  authority 
by  the  plaintiff:  or  that  he  could  not  be  made  responsible  in  damage* 
for  acts  done  upon  his  own  land,  with  the  verbal  permission  and 
authority  of  the  plaintiff-      It). 

8.  In  an  action  to  recover  for  repairs  done  to  a  carriage  in  June.  I.S3T.  the 

plaintiff  offered  an  absolute  bill  of  sale  of  it.  from  H.  to  the  defend- 
ants, dated  July,  IS36.  The  defendants,  for  tlie  purpose  of  showing 
that  the  bill  of  sale  to  them  was  designed  to  be  a  mortgage,  or  a  con- 
ditional sale,  and  to  rebut  the  inference,  that  M..  who  continued  to 
be  the  driver  of  the  carriage,  end  took  it  to  the  shop  of  the  plain- 
tiff, was  their  agent,  proposed. to  offer  in  proof,  entries  in  tbeir 
blotter,  ledger,  and  account  books,  in  relation  tu  the  trangactiotis 
between  them  and  M. ;  Held  inadmissible  to  modify  the  hill  vf  sale, 
and  insufficient  to  rebut  an  agency  in  1837.     Rogers  vs.  Seivrmn.  ISA. 

9.  Oral  proof  is  inadmissible,  to  change  or  contradict  the  termsof  a  writ- 

ten instrument.     Hcndenon  vs.  Mayhew,  208. 

10.  Strangers  to  an  instrument,  when  authorized  to  impeach  or  pontra- 

dict  it.  may  offer  parol  testimony  for  that  pur; 
may  in  a  controversy  with  a  grantee,  if  he  cha 
been  obtained  by  fraud  or  mistake.     lb. 

11.  Parties  to  a  written  instrument  are  not  perroi 

with  strangers,  to  insist,  that  it  does  not  express 
to  express.     lb- 
See  Appeal  and  Error. 

Arbitration  and  Award.  4. 
Bill  of  Sale,  2. 
CONSTiTirTioNAL  Law.  :!. 
conthact,  3.  15. 
Deed.  3.  4. 
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EVIDENCE.— Con(inue'-J, 

£JECTKB»C,  2. 

Emikkmt  Domain,  2. 
Execution,  3,  3,  6. 
Law  and  Fact,  12. 
Plbadino,  5. 
Pbomissort  Notes.  7. 
Sale.  13. 
Shekife'.  3-e. 
Tajc,  6. 
Wills,  6, 10. 

execution. 

1.  There  is  no  precise  form  of  return  prescribed  by  law,  for  returna  of 
levies  made  bj  constables  to  writs  of  fieri  facia».  The  term  levied 
in  such  returns  imports  a  seizure,  by  commou  usage.  Byer  vs. 
Etnyre,  113. 

3,  Seizure  under  an  execution  is  a  matter  in  pais,  which  may  be  proved 
by  parol  evidence.     Jb. 

3.  It  is  Dot  the  constable's  return  which  gives  title  to  a  purchaser  under 

a  fieri  facia*,  but  the  seizure  and  sale  under  the  writ.  The  return 
is  evidence,  but  not  the  only  admissible  proof  of  those  facts.    lb. 

4.  A  statement  of  the  seizure  and  sate  in  the  receipt  for  the  purchase 

money  given  to  the  vendee,  would  be  as  effectual  to  transfer  the 
title  to  the  personal  property  described  in  it,  as  the  most  formal 
return,  endorsed  on.  or  attached  to  the  writ.    lb. 

5.  The  seizure,  sale,  and  payment  of  the  purchase  money,  may  also  l>e 

established  by  oral  testimony,  and  be  equally  valid  for  the  pur- 
chaser as  a  return.     76. 

8-  A  judgment  creditor  issued  a  fi.  fa.  and  sold  the  land  of  his  debtor. 
The  sheriff,  without  his  consent,  gave  time  to  the  purchaser  to  pay 
for  the  land,  and  the  purchase  money  not  being  all  paid,  the  credi- 
tor ordered  the  sheriff  to  proceed  to  a  re-sale  of  the  property  levied 
on.  The  debtor  is  not  entitled  to  an  injunction  to  stay  such  re-sale. 
Hardesty  vs.  Wilson,  B3B, 

T.  If  the  sheriff  give  time  to  a  purchaser  at  his  sale,  to  pay  the  purchase 
money,  without  the  assent  of  the  creditor,  the  latt«r  is  not  bound  by 
t.    lb. 

lb. 

EIECDTOBS  AND  ADMINISTRATOR  a. 

Writs  issued  in  the  name  of  S.,  admiuistrator  of  D.,  cannot  be  regular 
continuauces  of  writs  issued  hy  G..  administrator  of  D.;  though  tbe 
authority  of  the  latt«T  bad  been  revoked.  Bennington  vs.  Dtiumore , 
220. 

See  Equttt,  a.  8.  10. 

FRAUD. 

See  Deed,  3. 
Evidence,  3. 
Pbohissort  Notes,  7. 
Sale,  i,  2. 
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GUARDIiN  AND  WARD. 

See  Egorrr,  8. 

i'  Court. 


INSURANCE. 

1.  Upon  a  valued  policy  on  cargo,  tin,  ehipp«d,  or  t 
from  New  York  to  Baltimore,"  the  assured  n 
loss,  [or  damage  bj  eea  water,  caused  by  tb 
thouKli  the  tin  was  not  properlj  dunnaged  1 
Ins.  <tc.  Co.  ye.  Dawson,  343, 

3.  Underwriters  are  liable  for  a  loss,  the  prozima' 

one  of  the  risks  enumerated  in  their  policj 
cause  maj  be  traced  to  the  negligence  of  the  i 
lb. 
8.  The  liabilty  of  the  ship  owner  to  the  shipper  for 
master  aod  crew,  catiuot  avail  the  insurer  as  a 
roent  of  the  damage,  the  insurer  may  be  e\ 
rights  of  the  insured  against  the  person  answei 
and  dunnage.    lb. 

4.  Wbere  it  was  held: 

1st.  That  as  a  contract  of  insurance  is  ooi 
doctrine  of  salv^e  for  freight,  was  intro< 
in  the  adjustment  of  actual  loss;  and  tl 
was  entitled  to  a  credit  for  a  sum  paid  tb 
of  freight- 

2nd.  The  doctrine  of  salvage  for  freight  it 
earned  on  the  particular  cargo  contemplal 
other  freight  earned  on  the  same  voyage 
insurer  is  only  liable  for  the  diSeronce,  bei 
tent  of  the  actual  loss  by  that  voyage. 

3rd.  After  time  sufflcient  for  the  completion 
age.  had  elapsed,  the  master  of  the  vessel  n 
ceed  on  that,  is  at  liberty  to  enter  upon  a 
voyage:  and  the  freight  earned  upon  th 
not  enure  to  the  bene&t  of  the  underwrite 

4th.  The  time  in  which  a  voyage  should  be  ] 
tton  of  fact,  and  not  to  be  assumed,  or  assei 

5th,  Upon  a  policy  for  account  of  whom  it 
action  by  A.,  where  the  plaiatiff  did  not  d 
ing.  any  other  interest  or  damage,  than  th 
sustained,  he  cannot  recover  for  more  thi 
which  he  was  interested.    Charleston  Ins.  * 


JUDGMENT. 

1.  The  confession  of  a  judgment,  to  be  released  on 
shall  say  is  due,  cannot  be  considered  as  a  refe 
of  1778.  oh.  21.     It  is  a  final  judgment.    State  i 
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rUDQMENT.— C^(A»u«i. 

2.  The  various  provisioDs  of  that  Act,  all  contemplate  a  case  Btill  pending 

in  Court,  and  awaiting  the  return  of  the  award  before  a  judgment  is 
to  be  rendered.    lb. 

3.  The  words  payment  and  due  in  Buch  a  confeesloa  import  that  a  aum 

of  monej,  was  alone  in  the  view  of  the  parties,  and  hence  no  other 
authority  was  given  by  it,  but  to  certify  the  sum  of  money  on  pay- 
ment of  which  the  judgment  should  be  released.     lb. 

i.  Under  such  a  confession,  the  party  who  was  to  Bscertain  the  sum  has 
no  authority  to  award  or  determine,  that  the  judgment  should  be 
released  on  payment  of,  &c.  in  negro  property,  at  the  original  ap- 
praisement, belonging  to  the  estate  of  H.     lb. 

5.  Upon  a  case  stated,  which' does  not  authorize  the  Court  to  give  judg- 
ment for  either  party,  this  Court  can  give  no  judgment,  but  must 
reverse  that  of  the  Court  below,  and  remand  the  cause.  Burgess  vs. 
Pue,  183. 

See  Sheriff,  11.  IS.  18. 

IDRY. 

See  EjECTUBNT. 

UNDLORD  AND  TENANT. 

1.  The  general  rule  is  that  a  party  consenting  to  hold  as  lessee,  cannot 
afterwards  deny  the  title  of  his  acknowledged  landlord.  Isaac  vs. 
Clarke.  1. 

3.  There  are  exceptions  to  this  rule;  but  they  do  not  rest  on  the  fact  that 
the  acknowledgment  was  made  by  the  tenant  subsequent  to  his  com- 
ing into  possession,  or  that  he  originally  had  possession  under  another 
title.     lb. 

3.  The  circumstances  of  deception,  mistake,  or  other  grounds,  wliicli 
exempt  a  tenant  from  the  influence  of  the  rule,  apply  as  well  to  the 
case  of  admissions  after  his  possession  commenced,  as  before.     lb. 

4-  Where  a  party  is  in  possession,  and  enters  into  an  agreement  with 
another  claiming  the  land,  to  become  his  tenant,  he  is  within  the 
general  rule,  which  forbids  the  tenant  from  questioning  the  land- 
lord's title.  A  relation  thus  created  does  not  per  se.  constitute  one 
of  the  exceptions  to  that  rule.     lb. 

S.  The  Statute  4  Geo.  S,  ch.  28.  requires,  that  to  render  a  judgment  by 
default,  conclusive  upon  the  rights  of  a  tenant,  and  bar  his  future 
recovery  of  the  demised  premises,  it  shall  be  made  appear  to  tlie 
Court  where  the  suit  is  depending,  by  affidavit,  that  half  a  year's 
rent  was  due  before  the  declaration  was  served,  and  that  no  suffi- 
cient distress  was  to  be  found  upon  the  demised  premises,  counter- 
vailing the  arrears  of  rent  then  due.  and  that  the  lessor  in  ejectment 
had  power  to  re-enter;  in  every  such  case  the  lessor  shall  recover 
judgment  and  execution,  in  the  same  manner,  as  if  the  rent  in  arrear 
bad  been  legally  demanded.     Walter  vs.  Alejxmder.  153. 

t.  To  make  a  judgment  by  default,  a  bar  to  a  lease  under  the  Statute  of 
4  Geo-  3.  the  record  must  disclose  such  facts  and  circumstances,  as 
will  justify  the  Court  in  believing,  or  assuming,  that  in  rendering 
its  judgment,  the  Court  below  designed  to  exercise  the  authority 
conferred  on  it  by  the  statute.     lb. 
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7.  When  all  the  proceedmge  id  ejectmeDt,  until  loag  after  the  jndj 

by  default,  show  it  to  have  been  au  ordinary  case  of  ejeotmeol 
lag  DO  coooexion  with  the  statute,  there  is  uothing  to  warm 
afwumption,  that  the  judgment  waa  rendered  under  th«  Kntboi 
he  statute.     lb. 

8.  Where  the  a&idavit  required  b;  the  statute,  was  filed  in  vaoati 

a  different  term  from  that  of  the  judgment,  and  more  tbt 
moDthe  after  its  rendition:  and  which,  according  to  the  proo 
never  shown  to  the  County  Court,  this  Court  will  not  asaun 
judgment  was  given  on  the  affldavit.  according  to  the  obvio 
port  and  design  of  the  statute.     lb. 

0.  The  affidavit  in  such  cases,  should  be  filed  before  the  judgou 

default  is  entered,  or  some  time  during  the  term  at  which  i 
rendered:  so  that  before  the  judgment  became  absolute,  the 
may  have   hud  an  opportunity  of  iospecting  and  adopting  tb 
davit,  as  the  basis  of  its  judgment.     lb. 
10.  The  Court  will  not  presume,  thct  an  affldavit  was  filed,  pnrsii 
the  statute,  after  a  lapse  of  seventeen  years,  where  it  clear 
pears,  that  in  fact  it  was  not  so  filed;  yet  if  filed  in  time,  it  i 
presumed  to  have  discharged  their  duty  in  relation  to  it.     lb- 
See  Baltikorb  City.  1. 
LAND  OFFICE. 

1.  A  second  patent  for  the  same  land  will  not  he  granted,  accord 

the  rules  of  the  land  office,  until  the  first  be  vacated.  Hi 
Johiiaton,  IDS. 

2.  Under  the  Act  of  1822,  ch.  128,  snc.  3,  the  composition  mou' 

vacant  land  in  Allegany  County,  may  be  paid  within  twelve  n 
after  the  date  of  the  certificate  of  survey.     Tb. 
S.  By  the  terms  of  a  special  warraot.  a  party  is  forbidden  from  runniDg 
his  lines  within  the  lines  of  any  former  or  more  ancient  survey-  /6. 

4.  A  party  who  sues  out  of  the  land  office,  a  general  or  special  warrant 

of  survey,  to  take  up  vacant  lands,  has  an  opportunity  to  know,  and 
is  presumed  to  know,  that  before  he  obtained  his  warrant,  anothei 
warrant  for  the  same  land,  if  the  fact  be  so.  had  actually  been 
located.     lb. 

5.  When  a  party  has  presumed  or  actual  notice  of  a  location  made,  and 

prevails  upon  a  public  surveyor  to  violate  the  instructions  under 
which  he  was  acting,  and  to  misreprosenC  to  other  officers  of  ths 
State,  who  were  to  judge  of  the  faiinoBs  and  regularity  of  such  nu- 
veyor's  proceedings,  that  in  executing  a  warrant,  he  had  conformMi 
to  the  rules  of  the  land  office,  and  had  so  enabled  a  party  to  obtsia 
a  patent  for  land,  this  is  a  fraud  affecting  such  patent.  lb. 
See  Equity,  Vi. 
LAW   AND   FACT. 

1 .  Although  upon  the  whole  testimony  in  a  cause,  on 
together,  the  conclusions  of  a  Judge  might  be,  if 
that  the  verdict  should  be  for  the  defendant,  yet  il 
legally  sufficient  to  warrant  the  jury  in  finding 
when  left  unaffected  by  the  defendant's  proof,  t 
tay  to  the  jury  upon   the  motion  of  the  defendan 
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evidanoe  in  the  canee,  or  that  the'  plaintiff 'i  causa  is  not  proven. 
Tiffany  vb.  Savage,  87. 
3.  Where  permiesion  was  given  b;  a  tenant  to  his  landlord  to  sell  grain 
growing  in  the  gran nd,  for  hie  own  use,  on  the  premises,  and  in  view 
of  the  grain,  and  the  landlord  proceeded  to  advertise  such  grain 
for  sale,  whether  such  facts  amounted  to  a  deliverr  of  the  grain,  is 
a  question  dependent  upon  the  intention  of  the  parties,  to  be  passed 
onbjthejury.     Byer  \a.  Etnyre.  113. 

3.  When,  before  a  Gnu  it  can  K''''i>t   '  prayer,  it  must  assume  the  non- 

existence of  all  the  testimony  not  enumerated  in  it.  and  thus  exclude 
material  evidence  from  the  conaideration  of  the  jurj,  or  assume  facta 
of  which  no  proof  had  been  offered,  to  grant  it  would  be  to  trans- 
cend its  jurisdiction,  and  exerD  a  power  which  belonged  exclusively 
to  the  jury,  or  which  could  not  be  exercised  in  the  particular  case, 
either  by  the  Court,  or  jury.    lb. 

4.  Where  a  defendant   offers   in  evidence  collaterally,  proceedings  in 

ejectment,  and  the  plaintiff  prays  the  Court  to  instruct  the  jury, 
that  they  do  not  vest  any  title  in  the  defendant,  and  are  no  bar  to 
the  plaintiff's  right,  such  a  prayer  is  not  too  general .  under  the  Act 
of  1825.  ch.  117.  Wcdter  vs.  Alexander,  155. 
fi-  This  Court  must  assume,  under  such  a  prayer,  that  every  ground 
which  established  either  of  the  poiata  relied  on  in  it.  was  considered 
and  determined  by  the  County  Court.     lb. 

5.  The  Court  ought  not  to  he  called  upan,  to  submit  to  the  finding  of  the 

jury,  a  fact,  of  which  there  was  no  testimony.    lb. 

7.  Various  circumstances  in  relation  to  the  possession  and  ownership  of 
a  carriage  sent  to  a  mechanic  for  repairs  stat«d  and  considered, 
making  a  case  for  the  exclusive  consideration  of  the  jury,  whether 
the  repairs  were  made  by  the  authority  of  the  defendants.  Rogert 
Sevenon.  356. 

S.  The  jury  are  exclusive  judges  of  the  weight  of  parol  evidence  offered 
to  them,  tending  to  prove  an  agency.     Henderson  vs.  Mayhew,  268. 

>.  Where  the  plaintiff  offered  in  evidence  verbal  and  written  testimony, 
to  maintain  hia  issue  in  an  action  of  assumpsit,  part  of  which,  in 
writing,  was  admitted  by  the  defendant,  as  evidence  of  the  facte 
recited  in  it;  part,  as  if  regularly  proved  under  a  commission — 
another  portion  being  a  deposition  of  a  witness,  no  part  of  the  plain- 
tiff's proof  being  contradicted,  he  cannot  assume  that  the  jury  will 
find  the  facts  accordingly;  and  pray  the  Court  to  instruct  them,  upon 
that  assumption.     Charleston  Ins.  <fcc.  Co.  vs.  Corner,  376. 

10.  The  eufHciency  of  evidence  to  satisfy  a  jury,  or  the  circumstance, 

that  it  is  all  on  one  side.doen  not  authorize  the  Court  to  direct  them 
that  it  proves  a  fact  in  controversy.     lb. 

11.  The  jury  have  the  power  to  refuse  their  credit  to  parol  testimony, 

and  no  action  of  the  Court  should  cootrol  the  exercise  of  their  ad- 
mitted right,  to  weigh  its  credibility.     lb. 

12.  It  is  for  the  Court  to  decide  on  the  admissibility  of  evidence,  but  the 

comparative  value,  or  weight  of  testimony,  is  for  the  consideration 
of  the  jury.     Harlan  ve,  Broien,  335. 
IS.  The  variation  of  the  compass,  and  the  decree  of  it,  are  queetione  of 
fact,  and  upon  evidence  affecting  the  degree  of  variation,  it  is  not 


Mi 
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LAW  AND  FACT.— Continued. 

tor  the  Court  to  eaj.  that  the  evidence  offered  by  one  part^,  ubetter 
than  that  offered  by  the  other,  to  guide  the  jury  Id  determimi^ 
whether  any,  or  what  allowance  shall  be  made  for  svoh  Tariathn. 
lb. 
See  Contract,  15. 
Inburancb,  4. 
Sale,  3. 

LEGACY. 

See  Dbecent  and  Distribution.  2. 

LICENSE. 

1 .  Where  one  party  authorizes  another  to  divert  the  channel  of  a  streun. 

flowinK  through  the  lands  of  both,  by  meauR  of  a  license  which  ii 
countennandable  in  its  nature,  and  the  authority  is  exercised  ti 
granted,  the  party  who  has  the  power  of  oountermand.  can  only  be 
restored  to  his  rights,  by  doing  justice  to  the  other,  and  tenderint 
him  the  expense  which  he  has  incurred  uuder  the  license.  Additm 
vs.  tfai-k.  ](J6. 

2.  Where  the  plaintiff  verbally  aj^ieed  to  abandon  the  use  of  a  streuD  oi 

water  in  the  manner  in  which  it  had  been  accualomed  to  flow  on  bt 
land,  and  the  abandonpient  was  consummated  by  the  execution  0 
his  license,  from  that  moment,  his  right  to  the  use  of  the  water,  k 
it  formerly  flowed  in  its  natural  channel,  became  extinct;  and  itwa 
no  longer  appurtenant  to  his  land.     lb. 

S.'Sttch  license  conveys  no  estate,  interest,  or  use  in  the  land;  is  no 
within  our  registry  acts;  nor  calculated  to  mislead  purchasers.  H 
LIEN. 

See  Tax,  17. 


rits  than  one,  it  must  appear,  that  they  ate  rego 
«  of  each  other,  to  except  the  case  from   the  Act  C 

Limitations.     Beniiingfoii  vs.  Dinmnore.  230. 


>  Award,  1.  3. 
MORTGAGE. 

An  action  of  debt  cannot  be  maintained  upon  u  deed  of  mortgage,  re- 
citing that  the  grantee  was  indebted  to  the  grantor  in  a  sum  cert^n. 
and  that  the  deed  was  executed  for  the  better  securing  the  payment 
thereof,  with  a  proviso,  after  the  habendum  of  the  instrument,  ths* 
upon  payment  of  the  money  the  deed  should  be  void,  there  being  no 
covenant  in  the  deed  to  pay  the  debt.  Barrell  vs.  Qlover.  12B. 
.See  Bill  op  Sale,  a. 
Contract,  15. 


NOTICE. 

See  Baltimore  Citv. 
ORPHANS'   COURT. 

I.  It  is  the  duty  of  the  Orpbi 


'  Court  in  appointing  a 
lit  the  interest,  rather  than  the  wishes  of  an 

i.  Compltni.  182. 
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2,  An  appeal  will  not  lie  from  an  order  of  the  Orpliaoe'  Court,  appoint- 
ing a  gnardian.    lb. 

READING. 

I  X  u:ii  ji — 'TSed  under  a  rule  for  further  proceed inge.  does  not  pre- 
implainant  from  using  any  defence  at  law  which  he  roigbt 
ave  used.    laaae  ve.  Clarke.  1. 

lefendant  pleaded  general  performance,  and  after  the 
plied  assigning  a  breach  of  the  condition  of  a  bond,  the 
rejoined  generally,  on  which  the  issue  wae  made  up. 
der  under  such  circumsCancea  can  onl;  be  considered  a 
verse  of  the  plaintiff's  replication.  It  only  puts  in  issue 
ated  in  the  replication.  Haitnon  vs.  State.  32. 
aintiS  aaaigned  his  breaches  in  a  special  replication,  it  is 
the  defendant  to  rejoin  speclallj,  and  a  general  rejoinder 
performance  to  such  a  plea,  to  give  it  any  operation  at  all. 
considered  as  a  general  traverse  of  the  facts  of  the  repli- 

relating  to  lands,  if  the  defendant  does  not  take  defence 
,  the  plaintiff  is  under  no  obligation  to  ask  for  a  warrant 
i  land,  or  any  of  the  matters  in  controversy,  between  the 
liduon  vs.  Hack.  16S. 

without  plots,  he  may  read  his  title  papers  in  evidence; 
^sseasiOQs  under  them;  and  show  by  oral,  and  other  teati- 
njuryhe  complains  of,  and  for  which  he  seeks  indemnity. 

ilaiotiff's  demand  is  set  forth  in  a  general  count,  as  for 
:.  &c.  the  defendant  may,  at  any  time,  before  he  has 
the  merits,  call  on  the  plaintilf  to  exhibit  the  particulars 
1.     Rundall  vs.  Olenti.  390. 

Dg  to  the  merits,  it  seems  to  be  too  late  to  object  to  the 
tatement  of  the  particulars  of  the  plaintiff's  demand,  or 
ae  is  defective,     lb. 

to  which  an  action  wae  brought,  the  defendant  demanded 
irticulars.  which  the  plaintiff  furnished;  several  terms 
the  defendant  pleaded  the  general  issue:  at  the  next 
I  the  cause  was  called  for  trial,  the  defendant  excepted  to 
icy  of  the  statement.  This  objection  came  too  late.  lb. 
i, 
14. 


AGENT, 
e  obtained  by  a  general  agent  from  his  principal  will  be 

fraud  in  its  ohteution;  or,  because  of  the  principal  being 
nch  feeble  intellect,  as  to  be  incompetent  to  the  man- 

hia  own  buBiness;  or  in  coosequence  of  the  t«rms  being 
nd  unequal,  as  therefore  to  he  unconscientious.  Brooke 
13. 

9d  by  agents,  and  purchases  made  by  them  from  their 
ihonld  be  scrutinized  with  a  close  and  vigilant  suspicion. 


366  INDEX— 2  GILL. 

PRINCIPAL  AND  AOEHT.—Continved. 

3.  Agents  are  Dot  permitted  to  deal  validly  with  their  princti 

case,  except  where  there  is  the  most  entire  good  faith, 
disclosure  of  all  facta  and  circumstaiices.  and  an  abae 
undue  influence,  advantage,  or  imposition.     lb. 

4.  Circumstances  in   the  conduct,  action  and  life  of  a  ^an 

and  discussed,  from  which  a  Court  of  equity  will  infer 
imbecility,  or.  that  undue  influence  had  been  exercised  to 
by  his  general  agent.    lb. 

5.  Where  a  general  agent  obtains  from  his  principal  a  con' 

lands  at  a  price  greatly  below  their  value,  this  will,  of  its 
a  Court  of  equity  to  set  aside  the  contract:  unless  it  a 
have  been  entered  into,  in  a  way  and  under  ciraumslt 
there  hod  been  no  abuse  of  conddence,  no  undue  inf 
imposition,  or  material  concealment  practised  by  the  ag 
principal,  which  could  cast  a  shade  of  doubt  as  to  the  fi 
honesty  of  the  transaction,    lb. 

6.  Where  a  Court  of  equity  vacated  a  conveyance  of  land  fr 

cipal  to  his  general  agent,  on  the  ground  of  constructive  fraud,  swi 
of  which  laud  the  grantee  had  possession,  and  decreed  a  sale  of  th« 
premisee,  it  also  decreed  an  account  between  the  parties,  in  which 
the  grantee  was  to  be  charged  with  the  rents  and  profits  of  the  luul 
and  credited  for  his  improvements  thereon,  during  tho  time  he  heW 
and  enjoyed  the  lands,  under  his  alleged  purchase:  and  with  ill 
sums  by  him  bona  fide  paid,  on  account  of  his  principal,  or  which 
should  be  justly  due  and  owing  from  him  to  his  agent.    lb. 

T.  Where  a  plaintiff  contracts  with  the  defendant's  agent,  in  an  action 
OD  the  contract,  it  is  necessary  to  give  proof  that  the  agent  had  some 
authority.     Tiffany  vs.  Savage,  97. 

See  Contract.  15. 
cobforation.  3. 
Evidence,  10. 

PROMISSORY  NOTES. 

1.  Where  the  defendant  made  his  note  payable  to  the  plaintiff .  who 

passed  it  away  for  value,  and  afterwards,  the  plaintiff  paid  it.  h« 

may  maintain  an  action  for  money  paid  for  the  defendant,  though 

after  the  note  fell  due.  and  before  the  plaintiff  ' "'  — 

ment.  the  defendant  was  releaf>ed  uader  the  A 

solvent  debtors.     Wharton  vs.  Callan.  130. 
S.  Upon  the  back  of  the  notes  of  a  corporation  unt 

the  order  of  K.   he  and  G.  endorsed  their  nan 

assignee  for  value,  wrote  as  follows:    "For  vah 

and  severally  promise  D.  to  pay  him  the  amouni 

the  Company  make  default  in  the  payment  the 

the  Company  gave  the  notes  in  the  course  of  i 

their  debtor. credit  in  account  for  their  amoun 

from,  and  refusal  by  the  Company,  and  immed 

action  of  assumpsit  by  D.  against  O.     Held.  1 

cover.     Ovit  vs.  Drakelj/.  15. 
3.  The  right  of  action  was  not  ob  the  sealed  iuetrt 

dorsement,  a  collateral  or  distinct  contract.     Ji 
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4.  Upon  negotiable  paper,  the  holder  can  only  trrite  over  the  eigoature 
of  the  eodoraer,  ench  an  endoreemeot  as  conforms  to  tbe  nature  of 
the  iuijtrument,  viz ;  to  point  out  the  peison  to  whom  tbe  bill  or  note 
is  to  be  paid.    lb. 

9.  Id  actions  upon  notes  not  negotiable,  the  intention  ol  the  parties  is  to 
be  considered,  and  effect  is  to  be  given  to  that  intention,  if  no  rule 
of  Ian  is  violated,    lb. 

8.  When  a  defendant,  for  a  valuable  consideration,  agreed  to  become, 
and  b;  endorsing  a  note  or  single  bill,  not  negotiable  in  point  of 
law,  designed  to  become  security  for  the  money  expressed  in  it.  he 
is  responsible  for  its  payment.     lb. 

7.  The  plaintiff  proved,  that  on  tlie  3rd  March.  1841,  he  sold  and  delivered 
to  tbe  defendant  a  quantity  of  merchandise,  to  tbe  value  of  £494.35. 
and  there  rested  his  cause.  The  defendant  offered  in  evidence  a  bill 
of  parcels,  for  tbe  same  merchandise,  of  the  same  date  and  amount, 
at  six  months,  due  3-6  September.  1841.  on  whicli  was  written  by 
the  plaintiffs:  "Received  payment  for  above  as  follows.  R'a  note,'' 
&c.  Held:  on  tbia  and  other  evidence  in  tbe  case, 
let.  That  the  receipt  was  evidence  of  payment,  and  the  plaintiffs, 
upon  the  surrender  of  the  note  of  R.  waa  not  necessarily  entitled 

,  Snd.  That  tbe  knowledge  by  the  defendant,  when  he  passed   the 
note,  that  its  maker  was  in  a  failing  condition,  did  not,  under 
the  circumstances  of  the  case,  make  the  passing  of  tbe  note  a 
fraud  upoa  the  plaintiffs. 
3rd.  That  there  was  no  evidence  that  the  defendant  concealed  the 
information  be  had,  in  relation  to  R.  from  the  plaintiffs,  at  the 
time  of  passing  away  the  note- 
4th.  That  if  the  note  of  R.  waa  received  by  the  ptaintilTs  in  pay- 
ment,  without  recourse  to  the  defendant,   in  the  event  of  its 
being  dishonored,  then  he  is  not  entitled  to  recover,  uuless  the 
jury  shall  find  the  transfer  to  have  been  fraudulently  made. 
5tta.  That  if  the  sale  was  made  upon  a  credit,  not  expired   when 
the  action  was  brought,  then  tbe  plaintiffs  are  not  entitled  to  re- 
cover in  assumpsit,  although  the  note  waa  received  but  as  col- 
lateral security,  and  not  in  payment.     Phdan  vs.  Crosbfi,  315. 
See  Sale,  S.  6. 
REPLEVIN. 

1.  D.  sued  out  a  writ  of  replevin,  and  gave  the  usual  bond,  with  the 
other  defendants  as  his  sureties,  to  J. :  at  the  trial  of  the  replevin, 
the  defendant.  J.  pleaded  tiori  cepit,  and  property  in  S, ;  and  the 
plaintiff.  D.  pleaded  property  in  himself.  The  issues  were  found 
for  J.  with  a  judgment  for  a  return  of  property.  In  an  action  on 
tbe  replevin  bond,  entered  for  the  use  of  S.  the  defendants,  D.  and 
his  Buretiea.  were  permitted  to  prove  in  mitigation  of  damages,  that 
the  property  really  belonged  to  S.  that  J.  had  no  personal  interest 
in  it;  and  maintain,  that  he  could  recover  in  thli  action  only  the 
amount  of  damage  sustained  by  him,  personally,  in  consequence  of 
the  property  being  taken  from  his  possesnion.  and  could  nol  iucrease 
the  damages  to  the  extent  of  S'e  right,  by  showing  that  he  was  her 
agent,     Wcdter  va.  Warfield.  IH3. 
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REPLEVIN.  -ConKni/ed. 

2.  The  daraaKes  which  an  obligee  id  a  replevin 
the  obligors,  are  odIj  such  as  he  suffered  ] 
the  institutioD  and  failure  of  the  action  of  ri 

See  Sale.  2. 

RULE  OF  COURT. 

1.  The  rule  of  Baltimore  County  Court,  which  i 

testimonj'  intended  to  be  produced  by  plaint 
be  offered,  before  any  question  of  law  is  raist 
the  competency  of  testimony,  is  such  a  rule  i 
to  make.     Oist  ve.  Drakely.  315. 

2.  When  a  party  fails  to  ofFer  any  evidence,  at  th< 

offered  it,  under  the  foregoing  rule,  this  Cou 
it  was  then  out  of  his  reach,  or  was  aflerwar 

3.  The  observance  of  such  rule  may  be  dispensed 

SALE. 

1 .  A  sale  of  land  made  by  a,  sheriff,  under  execi 

is  not  necessarily  void  at  law.  It  is  voidable  1 
Ts.  Clarke.  1. 

2.  The  jury  alone  is  the  proper  tribunal  to  pro 

fraud;  and  the  circnmetance  that  the  purct 
sheriff  will  be  regarded  with  much  suspicion 

3.  P.  solda  tract  of  land  to  T.  for  S8,000;  of  wbi 

by  the  vendee's  notes;  $2,000,  due  in  1641  ai 
vendee's  notes  with  W.  as  endorser;  and  the 
from  1848  to  1847,  secured  by  the  vendee's  r, 
endorsers.  The  vendee  died  ioBolvent.  The  < 
ment,  at  law,  against  W..  and  then  proceede 
land,  which  he  purchased  in  at  $4,000,  Upc 
compel  P.  to  apply  the  S4,000  in  discharge  ■ 
and  to  restrain  his  proceedings  at  law  upon 
that  the  product  of  the  sale  should  be  so  appli 
of  the  Court  of  Chancery,  as  would  give  full 
which  might  be  done  by  enquiring  into  the 
the  sureties.     W-'efcft  vs,  Parran.  807. 

4.  If  any  one  of  the  sureties  should  be  found  u: 

vendor  should  be  secured  by  applying  bo  m 
sale,  as  would  extinguish  the  note  thus  endai 
a.  The  vendor  is  entitled  to  full  payment  from  t 
other;  or  if  one  is  insufficient,  from  the  ad( 
endorsed  notes  are  to  be  considered  as  additio) 

6.  The  vendor  is  not  bound  to  wait,  during  the  t 

taining  the  condition  of  the  securities,  but  ai 
may  enforce  them  at  law.    lb. 

7.  Such  of  the  sureties  as  pay,  may  be  subrogate 

vendor,  to  the  extent  of  any  interest  they  ma 
money.     lb. 

8.  The  trustees  appointed  by  decree  to  sell  real  pro] 

1841,  and  12th  October,  1843,  offered  it  at  publ: 
A  minimum  price  was  then  agreed  on  by  the 
erty  offered  at  private  sale,  without  avail.    T 
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conoerned.  then  agreed  to  Mil,  at  private  sale,  for  a  BzmI  sum,  if 
~  ~  9  obtained,  and  after  nnuBual  efforts,  R  purobOMr  waa 
liat  sum.  Under  such  citcumstaDces.  as  the  Chancellor 
uthorized  the  Bale  in  the  atMence  of  all  proof  to  impeach 
Ij  ratified  it,  though  one  of  the  parties  to  the  cause 
,  as  a  sacrifice  Of  his  interest.  Tyson  vs.  Mickle,  350. 
le  exercises  a  power,  which,  if  preTiousl;  applied  for, 
een  granted,  as  it  were,  as  a  matter  of  course,  a  Court 
the  absence  of  proof  showing  the  inexpediency  and 

0  doing,  will  ratify  the  act  done  in  the  same  manner  as 
te  authority  had  been  applied  for.  aud  granted.    lb. 

1  sale  made  by  trustees  of  the  Court,  and  their  answers 
impeaching  their  sale,  must  be  credited,  until  over- 
f.    lb. 

In  price,  arising  from  a  general  enhancement  in  value 
).  is  no  ground  for  setting  aside  a  sale  made  under  a 

D  or  rejection  of  a  sale  must  depend  on  the  state  of 
i  existing  at  its  date,  not  on  subsequent  contingencies; 
>f  property  is  at  the  risk  of  the  purchaser,  and  he  must 
ts  of  appreciation.     lb. 

uthorized  an  executor  to  sell  the  residue  of  the  tesla- 
personal  estate  within  two  years  from  bis  decease, 
within  the  two  years  is  valid,  though  the  conveyance 
ter  was  not  executed  until  after  that  period,  and  parol 
Imissible  to  show  the  time  of  sale.    Harlan  vs.  Brown. 

1,  ch.  815,  sec.  10,  does  not  relate  to  sales  of  real  prop- 
fore  that  statute  went  into  operation.  lb. 
low,  that  because  a  bidder  is  found  upon  an  offer  for 
ty,  levied  on  under  a  Jl.  fa.  and  be  makes  the  highest 
luppoeed  sale  to  him  discbargee  so  much  of  the  debt.. 
VHson,  889. 

lires  no  title  to  the  thing  purchased,  but  by  payment 
ao  money,  and  if  be  fails  to  do  this  within  a  reason- 
i-sale  may  be  lawfully  made.    lb. 
iltueTEES,  2,  8, 

1828,  ch.  169,  sec.  6,  mere  formal  objections  to  the 
proceedings  of  the  meeting  of  the  inhabitants  or  trus- 
!hool  district  for  the  public  instruction  of  youth  in 
Is,  or  irregularity  therein,  are  to  be  disregarded.    Bur- 

1825,  ch.  162,  sec.  6,  the  collector  of  the  school  tax  is 
id  by  the  taxable  inhabitants  of  the  district,  and  by  the 
e  is  required  to  give  bond,  with  security,  to  the  satis- 
I  trustees,  for  liie  faithful  discharge  of  bis  official 
^l•ctlon  to  be  valid  must  be  made  by  the  taxable  iu- 
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3.  The  Act  of  1889.  cb.  90.  makeH  no  change  in  the  power  o( 

such  a  collector.     1  b. 
See  CoNSTiTDTiONAL  Law,  1. 
SHERIFF. 

1.  The  Courts  of  Marylaod  have,  for  a  lonj;  period.  Baud  ion 

breviated   form   of  a  return,  eepi.   bj   the   sheriff,  to  tl 
capias  ad  satixfaciendiim.     Stale  vs.  Lawson,  48. 

2.  Such  a  return  is  in  legal  effect,  a  declaration  bj  the  sheri 

that  by  virtue  of  the  writ,  be  bad  taken  the  bodj  of  the 
and   him  had  read;  to  produce  before  the  Court,  at  the 
place,  as  cotntnanded  b;  such  writ-    Jb. 
S,  The  sheriff's  return  is  prima  facie  evidence  of  the  truth  ol 
which  it  discloKca.    lb. 

4.  In  an  action  on  a  sheriff's  bond,  for  an  alleged  permiesive  esc 

sheriff  of  a  part;  arrested  on  a  ca.  sa.  which  that  offlo 
turned  cepi,  the  plaintiff  may  show  that  such  return  is 
point  of  fact,  and  that  the  sheriff  had  not  the  body  of  the  aeiena- 
ant  in  Court,  at  the  return  day  of  the  writ,  ready  to  be  delivered  up 
on  the  demand  of  the  plaintiff.    lb. 

5.  A  sheriff  who  has  made  a  levy  upon  personal  property,  under  a  will 

of  fieri  facitu.  in  good  faith  apprehending  danger  of  loss  by  rewM 
of  the  conflicting  claims  made  upon  it.  is  entitled  to  havs  the  title  of 
the  claimant  settled  in  equity,  and  be  protected  in  the  meanwhile  tif 
injunction.     Ridenour  vs.  Keller.  101. 
See  Eqcity.  16. 
STATUTES. 

I,  CONSTBUCTriON  aHD  EFFECT. 

The  construction  of  a  statute  in  every  part  oi 
same:  a  practice  in  a  particular  part  of  the 
its  letter  and  spirit,  cannot  repeal  it.     K'alti 
,    II.  British  Statutes. 

8  and  9  Wm.  8.    State  vs.  Lawaon.  46. 
4  Geo.  2,  c.  28.     Walter  va.  Alexatider,  1S3. 
19  Gdw.  1,  c.  11.    Slate  vs.  Laieaon,  46. 
1  Rich.  8,  o.  13.    State  va.  Lawion,  46. 
III.  Acts  of  Absbhbly. 
1729,  c.     8.    ByervB.  Elngre,  113. 
1745,  o.     9.    Mayor.  Ac.  of  Balto.  va.  White.  30 
1778,  c.    ai.    State  va.Jone9,Zl. 
1783,  c.    24.     Mayor,  Ac.  of  Balto.  vs.  White.  30 
1796,  c.    68.    Mayor.  Ac.  of  Balto.  vs.  White.  SO 
1818,  c.  193.     Hoi^m  vs.  Frey,  237. 

c.  126.     Hoye  vs.  Johnston.  199. 

c.      8.     Btirgess  Put.  183. 

c.  117.     Walter  va.  Alexander,  \^%.     Pheka 

c.  162.     Burgess  vs.  Pue,  9. 

c.    73.     Balto.  <C  Sus.  R.  R.  Co.  vs.  Compti 

c.  169.     Burgess  vs.  Ptie.  9. 

c,  315.     Harlan  vs.  Broum.  325. 
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1883,  c.  280.     Georgia  Ins.  dbe.  Co.  vb.  Dcbtkoh.  1*2. 
1834,  c.    89.     Otorgia  In».  &<.-.  Co.  tb.  Dairson.  242. 

1884.  c.  338.     Stale  ve.  Burke,  59. 
1889,  c.    90.     Burgesa  vs.  Pue.  8. 

1841.  c.    23.    Seidenslneker  1%.  State.  2i'S.    State  v».  MayheicSSS. 

1848,  c.  289.     Sltife  va.  Mayhew,  888. 
SURETTT. 

~  '  Act  of  1884,  ch.  336,  (passed  2lBt  March.  I835.I  any  surety  forthe 
learance  of  an  insolvent  petitioner  is  authorized  to  bring  him  into 
irt,  or  before  anj  Judge  thereof,  as  special  bail  maj  bring  their 
acipal  into  Court,  and  wiieti  brought  in,  to  surrender  and  commit 
1,  provided  that  he  be  so  aurrenderBd  before  or  ^t  the  first  term 
rhich  suit  ehali  be  brought  upon  the  bond  for  the  appearance  of 
b  petitioner.    Held: 

.  That  such  bonds  are  now  assimilated  to  bail  bonds. 
.  That  the  surety  of  euch  insolvent  petitioner  may  surrender  him 
at  or  before  the  first  term  of  suit  brought  on  such  appearance 

.  That  the  Act  applied  to  a  bond  executed  on  the  12th  March,  18SS, 
the  condition  of  which  was  not  broken  at  the  date  of  the  passage 
of  the  Act  of  1884,  ch.  386,  and  modified  the  remedy  thereon. 

.  That  the  surety  is  only  called  upon  to  exert  hie  privUege  under 
the  Act  of  1834.  after  he  Is  sued.    State  vs,  Burke.  69. 

X,  3-7. 

Hector  of  taxes  not  selected  bj'  competeut  authority,  although  he 
es  bond  for  the  discharge  of  his  duties,  has  no  legal  warrant  to 
,  and  all  his  proceedings  are  tortious  and  unlawful.    Burgest  vs. 

D  action  of  replevin,  brought  by  a  taxable  inhabitant  against  a 
lector  of  the  school  tax,  to  recover  property  seized  for  non-pay- 
□t  of  such  tax,  due  for  1848,  haviag  filed  bis  affidavit  on  which 
:>btained  the  writ,  affirming  that  the  property  had  been  taken  by 
h  collector,  he  caauot  maintain  that  the  school  district  is  disorga- 
ed.  and  the  power  of  the  taxables  suspended  by  reason  of  infor- 
lities  in  the  proceedings  of  such  district,  for  the  year  1842.  Bur- 
I  vs.  Pue.  183. 

that  the  election  for  1843  was  void,  because  tjie  minutes  of  the 
ceeding^  of  the  taxables  did  not  state  everything  to  have  been 
le.  which  the  law  requires  to  be  done',  as,  that  the  election  shottld 
by  ballot.  It  is  not  necessary  that  the  mode  of  election  should 
lear  on  the  minutes,  nor  that  they  should  show  the  clerk  had 
ided.    lb. 

taxables  when  assembled,  may  vote  a  tax,  as  well  for  the  expenses 
the  current  year,  as  to  pay  arrearages  due  for  essential  expenses 
the  preceding  year.     lb. 

X  of  the  time  and  place  of  meeting  of  the  inhabitants,  to  authorize 
imposition  of  a  school  tax  under  the  Act  of  1826,  should  be  given. 

ich  an  action,  the  collector  need  not  otter  proof  of  his  qualiSca- 
1.  He  is  au  officer  de  facto,  and  in  the  absence  of  proof,  no  pre- 
aption  is  to  be  made  against  bis  qualification.     lb. 
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7.  The  Act  of  182S,  doM  not  forbid  th«  appoio 
tees  to  be  the  olerk  of  the  scbool  district. 

3.  The  Legislature  had  tlie  right  to  delegat 
exercise  them,  viz:  the  taxable  inhabitants 
Act  of  1835,  c.  8,    lb. 

E>.  The  individuals  to  whom  those  powers  v 
conform  to  the  provisions  of  the  law  undc 
minutes  of  their  proceedings  need  not  aho' 
to  give  them  jurisdiction.  Governed  by 
conferred,  and  the  great  confidence  repc 
judgment  of  such  inhabitants,  the  Coun 
which  the  law  requires  to  be  done,  to  b 
contrary  appears.     /  b. 

10.  Whero  it  was  ?ield.  under  the  provisions  ol 

and  S9«,  18S5.  c.  393,  and  1837.  c.  30. 

Ist.  That  the  shares  of  stock  of  the  D. ' 
improvements,  profits,  and  machinery  < 
&c.  were  exempted  from  all  tazatioi 
county  or  State  purposes. 

2nd.  The  permanent  and  fixed  works  o 
subjects  of  taxation  or  asseasment,  ei 
purposes,  or  for  both  by  virtue  of  the  i 

3rd.  The  terms,  "that  any  tux,  which  s 
shall  not  exceed."  &c.  have  no  refe 
ments  on  levies  for  county  purposes 
to  taxes  laid  for  State  purposes. 

4th.  The  powers.  &c.  exemptions  confe 
ch.  393,  as  to  county  taxes,  relate  to  Ce 

fith.  A  tax  laid  by  the  cummissioners 
county  purposes,  on  the  rails,  bed  ol 
property  of  the  company,  connected  ; 
County,  and  not  upon  the  cars  of  sai 
bidden  by  the  charters  referred  to.  and 
relating  to  taxes.  PhS.,  WUm.  &  Bal 
248. 

11.  By  the  Act  of  1st  April,  1841,  ch.  23,  imposii 

cents  in  the  hundred  dollars,  it  was  desig: 
be  paid  into  the  treasury,  and  the  colled 
counties  or  cities  respectively,  making  th 
levy,  and  not  by  the  treasury.  Seidenetrk. 
V2.  The  Act  of  March  Session,  1841,  ch.  33,  prov: 
ment  of  all  the  real  and  personal  proper! 
directed,  that  the  capital  stock  of  the  sevi 
corporated  institutions  of  the  Stnlte,  should 
at  its  cash  value,  and  taxed  at  one-fourth  i 


13.  All  the  property  of  such  banks,  &c.  the  t 

assessed  and  taxed,  being  exempted  from 
such  stock  is  constitutional,     lb. 

14.  To  relieve  the  proprietors  of  such  stock,  and 

of  the  tax  thus  imposed,  the  Act  of  1848, 
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of  the  president,  (or  othei  proper  officer)  of  euch  corporationa.  semi- 
ananallj,  to  set  apart,  and  withhold  out  of  the  dividendB,  or  profits, 
the  amount  of  the  tax  levied  on  auch  stocks,  and  pa;  the  same  to 
the  treasurer  of  the  Stat«.    lb. 

15.  The  Act  of   1813.  IB  a  legitimate  exercise  of  power,  incident  to  the 

sovereign  right  of  levying  tazee  for  thii  support  of  governmeDt.    lb. 

16.  B;  the  Act  of  1848,  the  place  and  mode  of  levying  and  collecting  such 

'~  are  changed:  it  was  no  longer  collectable  where  the  stockholders 
ded;  it  ceased  to  be  a  debt  or  duty  chargeable  on  them:  the; 
«  exonerated  from  all  personal  liability  for  its  payment:  the 
ik.  itself,  stood  exempt  from  its  payment,  and  the  security  of  the 
te  therefor,  became  contingent.    Ih. 

he  recovery  of  such  tax,  the  State  faas  no  lien  on  the  stock:  can 
ntain  no  action  at  law,  either  againal  the  stockholder,  bank,  or 

officer  of  the  banli.  in  his  official  character:  nor  an  action  for 
ley.  had  and  received  against  any  such  officer,  in  his  individual 
acity.     lb. 

lie  State  has  a  legal  right  to  be  paid  out  of  the  dividends  declared, 
iroflts  made,  the  amount  of  the  tax  on  the  asseBsed  value  of  sucb 
ik.  and  for  the  assertion  of  such  right,  having  no  appropriate 
d  remedy,  is  entitled  to  the  writ  of  mandamKS  gainst  the  presi- 
t  or  other  proper  officer  of  any  such  corporation.  lb. 
«TiTunoNAL  Law.  1. 
ooi»  3. 

ND  TRUaTEES. 

tie  Ist  February,  I8Z0.  B.  being  in  debt  on  judgment,  executed 
ortgage  of  his  lands  to  C,  to  secure  him  a  sum  due  on  bond.  On 
29th  of  the  same  month,  he  executed  a  second  mortgage  of  his 
ts  and  personal  property  to  W.  and  M.  who  were  his  sureties; 

for  their  indemnity.  On  the  STth  July  following  be  executed 
■ed  of  trust  for  the  property  mentioned  in  the  second  mortgage, 
le  same  grantees.  The  trust  was  to  sell  the  property,  as  speedily 
t  could  be  done  without  a  sacrifice,  and  pay  let,  all  liens  and 
imbrances  according  to  their  priority:  and  Snd,  all  judgments 
lined  against,  debts  or  liabilities  undertaken  by,  W.  and  M.  for 
said  B.  The  personal  property,  which  was  under  execution,  was 
.  and  so  applied.  The  land  was  not  sold  until  October,  1831. 
'J>: 

i.  That  as  the  trustees  were  not  obliged  to  sell  at  a  sacrifice,  by 
the  terms  of  the  deed,  the  depressed  price  of  lands  furnished  a 
sufficient  justification  to  them  for  forbearing  the  sale  for  the 
time  they  did  forbear. 

3d.  That  at  the  sale  of  the  laud,  which  was  by  virtue  of  an  exe- 
cution, the  purchaser  was.  in  fact,  an  agent  of  one  of  the  trus- 

:d.  A  trustee  who  purchaaeu  the  trust  property,  which  had  been 
previously  levied  on,  at  the  sheriff's  sale  under  the  writ,  being 
guilty  of  no  fraudulent  conduct  to  depress  the  price,  will  be 
entitled  to  re-imbursement  of  his  expenditures,  but  cannot  de- 
prive the  c.  q.  t.  of  the  benefit  of  his  purchase. 
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4th.  The  circnmstaiKe  of  the  trtutee  faavini 
witb  his  trast.  as  for  the  eMisfactktn  of 
not  dispeiue  with  his  eqnitj.  that  all  his 
equal  proportions  to  the  benefit  of  otben  m 
of  their  ct^ms.  aa  well  aa  to  bimeelf.     Be 

2.  Where  a  c.  q.  t.  attended  the  sale  of  trust  propi 

tion.  by  ft  judgment  creditor  of  the  grantor 
quested  to  bid  and  did  not:  nor  did  h«  expn 
therewith,  bat  it  did  not  appear  that,  he  theo, 
time  until  the  filing  of  his  bill,  had  any  noti 
his  trustee,  through  an  ageot.  was  the  parchai 
to  impute  acquiescence  in  the  sole,  though  eight 
lb. 

3.  Id  such,  a  case,  the  sale  is  roidable  at  the  elecU 

laud  remaining  in  the  possession  of  the  trustei 
the  suit,  ma;  be  sold,  and  the  purchase  mont 
trustee  all  the  money  bj  him  paid  and  appli 
the  trust,  and  also  for  all  necesaarj  and  prof 
the  land,  and  permanent  improvements  therei 
profits,  shall  be  applied  to  the  pnrpoeea  of  the 

4.  In  an  action  on  a  bond  given  bj  a  trustee,  app 

in  equity,  'well  and  trnlj  to  execute  the  tru 
the  said  decree,  or  which  shall  be  repoeed  in  b 
cree  or  order  in  the  premises,'"  brought  for 
whom  a  portion  of  the  proceeds  of  the  properl 
bad  been  ordered  to  be  paid,  to  recover  the  sar 
(or  such  trustee  to  question  the  correctuees  ■ 
for  a  sale:  or  the  order  relative  to  the  dletrib 
money.     Richardgon  vs.  State.  208. 

5.  If  there  was  any  error  in  the  proceedings  in  CI 

trustee  had  any  right  to  complain,  he  might 
from.    lb. 

6.  It  is  the  duty  of  a  trustee,  acting  under  a  decre 

an  order  has  passed  distributing  the  proceeds  I 
ceived  the  same,  either  to  pay  over  the  fund  ti 
be  paid,  or  carry  the  eame  into  Court.     lb. 

7.  For  money  detained  against  such  duty,  the  jur; 

way  of  damages.    lb. 
WATERS   AND   WATER-COURSES. 
See  Evidence.  8.  B. 

Or  ANT. 

License. 
wharfage. 

See  Baltimore  City.  7,  S. 
WILLS. 

1.  Where  a  testator  devised  all  the  rest,  residue 
estate  unto  alt  the  children  of  his  sister  and 
are  now  in  existence,  to  be  equally  divided  an: 
share  and  share  alike,  one  of  his  nieces  alive  a 
married,  and  died  before  the  t 
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brother  hod  each  five  children  alive  at  the  dace  of  the  nill.    Held, 
"    '   -'      surTiving  husband  of  the  deceased  niece,  was  entitled   to 
h  of  the  testator's  personal  estate  in  the  bands  Of  hia  exe- 
Aldridge  ts.  Boiteetl.  28. 

:  last  vill  devised  to  T.  one  of  his  three  eistera  certain  real 
nd  constituted  her  his  residuary  legatee  and  devisee;  he  be- 
d  to  her  all  his  "money,  chases  in  action,  and  all  the  rest, 
and  remaiuder  of  tny  property  real,  personal,  and  mixed. 
Iierto  devised  or  bequeathed,]  of  which  I  am  now  possessed. 
hich  I  may  be  possessed  at  the  time  ot  my  death,  to  her. 
;s  and  assigns,  forever."'  The  testator  also  devised  real  and 
1  eetale,  iu  trust,  for  his  two  other  sisters.  After  the  exe- 
t  this  will  he  purchased  other  real  estate,  and  died  without 
hing  his  will.  Held,  that  the  two  sisters  of  T.  who  had  taken 
3u  of  all  the  trust  property  devised  to  them,  could  not  also 
s  heirs-at-law  their  proportion  of  the  after  acquired  real 
.ud  that  within  sixty  days  they  should  signify  their  election 
as  devisees  or  heirs  of  the  testator;  that  zf  they  elected  t^ 
property  devised,  all  their  right  in  the  property  purchased 
3  date  of  tbe  will  would  be  directed  to  be  conveyed  Co  T.  the 
ry  devisee,  but  if  they  elected  to  take  as  heirs  the  after  pur. 
and,  their  life  estates  in  the  property  devLsed  to  them  would 
tbe  residuary  devisee.  McElfresh  vs.  Sehley.  138. 
itioQ  would  not  affect  the  rights  of  the  persons  iu  remainder 
e  lite  estates  i>f  the  two  sisters  of  T.  lb. 
n  will  be  compelled  to  make  an  election  unless  the  intention 
estator  be  suMScieutly  made  out.  There  never  can  be  a  case 
ied  election,  but  upon  a  presumed  intention  of  the  testator. 

se  of  intention  necessary  to  raising  a,  case  of  election,  must 
appear  on  the  face  of  the  will.    lb. 

testator  declares  in  express  terms  his  design  to  make  T. 
luary  devisee,  and  explicitly  announces  of  what,  by  devia- 
her  the  remainder  of  tbe  property  of  which  be  was  then 
id.  or  of  which  he  might  be  poseeseed,  at  the  time  of  hia 
this  ie  evidence  of  his  intention  to  devise  all  the  estat«  of 
tie  might  die  possessed;  and  upon  the  equitable  principles  of 
I,  is  a  devise  to  that  extent.    lb. 

rine  of  equitable  election  is  as  applicable  to  an  heir-at-law.  as 
'  devisees;  and  may  result,  either  from  an  express,  or  an  im- 
indition.     tb. 

hall  not  take  a  beueHt  under  a  .will,  and  at  the  same  time 
the  provisions  of  the  instrument:  if  he  claims  an  interest 
t.  be  must  give  full  effect  to  it.  as  far  as  he  is  able.  He  can- 
e  what  is  devised  to  him.  and  at  the  same  time,  what  is  de- 
I  aDother;  hence,  he  must  elect  which  he  will  take  of  the  two 
,  76. 
.  that  a  will  ia  inoperative  to  p 

will  not  prevent  the  applicat 
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ID.  Void  wills,  EtB  of /ernes  comrt^or  iufaute.  do 
80  a  will  not  executed  according  to  the  Stat 
oaae  of  electioo.  from  implication.  Such  wj 
deoce.     lb. 

II.  Tli«  Court  will  fix  a  time,  in  their  decree, 
bound  to  elect,  must  make  an  election;  ai 
to  take  the  estate,  in  fact  used  and  enjo 
Court  will  further  decree  an  account  of  rei 
ao  held  and  used.     lb. 

13.  There  are  certain  principles  to  be  kept  in  viei 
upon  to  construe  a  will :  one  ia,  and  the  moe 
ing  should  be  towards  technical  words  in  tl 
obIj  suffering  themselves  to  adopt  another  i 
be  no  reasonable  doubt,  from  the  context,  tl 
tator  used  them;  and  that  he  could  not  h 
known  and  legal  sense.     MitcheU  vs.  Mitctiei 

13.   Where   a  will   devising  rest   property  auth' 
consent  of  tlie  testator ^s  widow,  her  consent 
is  a  sufficient  compliance  with  the  requisitio 
Mickle.  350. 
■See  Appeal  and  Error.  1.  2, 

Descent  a.nh  Distribution,  1,  3,  ."i. 
Evidence,  3. 
Sale.  13. 
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XB  DoBSEY,  Judge. 
lEBS,  Judge. 
1,  Judge. 

C.  Mageudee,  Judge. 
VIabtin,  Jadge. 

COURT  OF  CHANCERY. 

Bland,  Chancellor. 

COUNTY  COURTS. 
FiEST  Judicial  Uistbict. 
/'«,  Charles  an^-  Prince  (jeorge's  Vounliex. 

C.  Magkudbb,  Chief  Judge. 
Y,  Associate  Jadge. 
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ATTOBNEY-GENERAI, 
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lesigued,)  took  the  oath  of  office  iu  this  Coi 

1845. 
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CASES 

AEGUBD    AND    DETEEMINED 

RT    OF    APPEALS 

MARYLAND. 

•  JUNE  TERM,  1845.  1 

N,  Ex  j>arte.—G.  H.   Brice  rs.  THE  State.— C.  C. 
vs.  The  State.— C.  C.  Jameson  vs.  The  State. 
15. 

of  1844,  ch.  280,  the  bonds  ot  triiBl«eB,  executOTB,  and  admin- 
inditioned  for  the  faithful  performance  of  their  official  duties, 
aired  to  be  etamped. 

ick  of  a  bank  in  this  State,  upon  a  bank  in  another  State,  at 
herwise,  nor  a  certificate  of  deposit  given  by  a  bank. 
Dde  and  obligatioDB"  in  that  Act.  are  to  be  confined  to  such 
t  for  the  payment  of  money- 

bis  State  are  secured  in  the  privilege  of  issuing  checks,  bills 
«,  and  certificates  of  deposit. 

arters  of  the  "old  banks,"  as  thej  are  tenned,  will  expire  on 
irch,  1846. 

of  1844,  cb.  280.  a.  mortgage,  nithout  a  covenant  to  pay  the 
d;  a  lease  on  which  is  reBerved  a  rent  in  money,  or  in  speci- 
fgnmant  of  property,  in  consideration  of  an  annuity,  to  be 
grantee  for  the  life  ot  the  grantor;  an  order  or  draft  not 
tended  to  be  put  into  circulation,  but  made  solely  to  obtain 
)y  the  party  of  his  own  funds,  are  not  required  to  be  stamped. 

th  a  covenant,  to  pay  the  debt  secured;  a  due  bill,  or  written 
pnent  of  indebtedness  to  a  certain  extent;  an  account  stated 

men  VB.  Lambden,  2  Md.  282;  Bank  vs.  Kerr,  7  Md.  100;  EeOer 


2  BURTON  ET  AL.  vs.  THE  STA 

signed  bj  the  parties,  or  by  the  party  to  be  cl 
are  required  to  be  e tamped. 

•  APPEALS,  &c.  The  first  of  thei 
■*  OrpbiiDs'  Court  of  B»ltimore  County 
plication  of  William  Burton  for  letters  o 
estate  of  Ephraim  Sims.  The  Court  had 
cant  was  entitled  to  letters ;  he  then  tender 
satisfactory  to  tbe  Court,  and  offered  to  talc 
as  the  bond  was  not  stamped,  accoi^ing  to  : 
the  Coart,  on  that  ground  alone,  refused  U 
appealed  to  tbis  Court. 

Tbe  second  was  a  writ  of  error  to  Baltin 
by  G.  H.  Brice,  against  whom  proceedings 
unlawfully  signing,  sealing  and  delivering  ai 
penalty  of  $2,000,  with  condition  well  and 
trust  reposed  in  him  for  the  sale  of  certair 
more  County  Court,  sitting  as  a  Court  of  eq 

Tbe  third  case  arose  upon  tbe  following  u 
"  Bank  of  Baltiuobe,  Bal 

"No.  2755. — Cashier  of  the  Manhattan  C 
order  of  Jas.  H.  McCulIoh,  Pres't,  one  thous: 

$1,000.  C. 

Tbe  fourth  wa^  upon  an  unstamped  certif 

"  Certificate  of  Deposit,  Bauk  of  Baltiraor 

$1,000.  Bank  of  Balt 

Dr.  J.  H.  McCulIoh  has  credit  at  tbe  Bai 
thousand  dollars,  subject  to  his  order  ou  th 
cate,  deposited  by  himself. 

No.  705.  C. 

Brice  and  Jameson  filed  a  general  demnri 
and  the  City  Court  rendered  judgment  for  t 

The  Act  of  1844,  cb.  280,  enacts,  "  there 
and  paid  the  several  stamp  duties  followini 
paper,  &c.,  upon  which  shall  be  printed  or 
the  instrnments  following,  to  wit:  on  any 
bill  or  promissory  note,  or  notes,  m* 
**  State,  above  $100,  and  not  made  or  is 
bank ;  and  on  any  foreign  or  inland  bill  of 
deuce  of  debt,  whether  endorsed  or  otherwii 
issued  by  any  incorporated  institution,  indif 
to  the  following  scale,"  &c. 

These  causes  were  argued  together  before 
SET,  Chaubebs,  Maobudeb,  and  MABxn 

IS.  J.  Dimaldiion,  for  the  appellees,  cited  E 
<fi  Lovi.  322 ;  Jones  vs.  Simpson,  9  Serg.  &  Lo 
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»cA,  10;  Brig  Aurora  vs.  The  U.  Statea,  7 
P.  1241 ;  Annandale  vs.  PatlUon,  9  B.  and 
ey,  4  Boss.  &  Pull,  274,  278,  279. 
ral,  1  Starkie  Rep.  322 ;  Darts  vs.  Ogtrander, 
Tset  vs.  Dighton,  12  Mass.  384;  Head  vs. 
inch,  127 ;  7  Ma»».  624 ;  Pearce  vs.  AUcood, 

Crowimhield,  1  Picfc.  261 ;  1  WAart  Dig. 
Uitt  et  al.  vs.  King's  ExWs,  12  3fa««.  545 ;  El- 
5;  Z  A.  and  Ames  on  Corp.  3 ;  Providetux 

514. 

ed  Preston  vs.  Broader,  1  Wheat  115;  Cai- 
/e,  3  Dallas,  386. 

ed  bis  opinion  ae  follows:    Tbese  several 
ent  different  questions,  bav6  been  argued 
osed  of  at  tbe  same  time.    All  of  tbem 
iembly  of  1844,  cbap.  289. 
the  appetils  by  G.  H.  Brice,  tbe  Court  be- 

the  bond  tendered  required  a  stamp.    It 

condition,  aud  no  bonds  of  that  descrip- 
LCt  of  Assembly  to  be  stamped.  It  is  true 
rs,  are  obligations,  but  they  do  Dot  oblige 
m"of  money.  Tbey  are  taken  t« 
if  some  duty,  not  the  payment  of  * 
berefore  to  tell  upon  which  of  tbe  stamps 
::ial  or  other  bonds,  for  the  performance  of 
n,  or  to  say  that  they  are  obligated  to  pay 
.     It  is  true  that  tbere  is  a  sum  of  money 

but  this  is  mentioned  as  tbe  penalty;  and 
tbe  esecutioQ  of  tbe  boDd,^is  not  a  debt, 
eu  for  tbe  payment  of  money  due  would 
a  a  single,  or  even  penal  bill,  lor  the  same 
en  received,  and  either  of  the  obligors  had 
lO  voucher  or  proof  of  a  claim  against  bis 
ituted  upon  such  a  bond  in  order  to  sustain 
n  that  of  tbe  execution  and  delivery  of  tbe 

In  addition  to  this  it  would  bave  been 
■h  of  tbe  condition  of  tbe  bond,  wbicb,  of 
ommitted  subsequently  to  its  execution, 

but  damages  tor  the  iilleged  breach  of  the 
id  by  a  jury,)  would  be  recovered.       * 

or  out  of  Court  for  the  appearance  of  a 
ist  aa  much  as  tbe  Iwud  in  this  case;  yet 
liat  a  recognizance  must  be  written  on  a 

be  forfeiture  of  a  bond  the  whole  penalty 
ntil  there  had  been  a  breach  of  tbe  condi- 
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tion.  UpoD  a  bond  conditioned  for  the  payn 
sum  could  not  lie  recovered  or  claimed  nntil  (I 
upon  a  bond  given  b;  an  administrator,  no  su 
the  administrator  has  done,  or  omitted  to  d 
breach  of  the  condition, 

A  mortgage  mentionn  a  sum  of  money  to  bf 
to  tbe  mortgagee,  but  still  it  is  not  an  obligat 
bat  merely  a  conveyance  of  property  to  secu 
action  of  covenant  will  lie  on  tbe  proviso  or  < 
gage;  and  the  remedy  of  tbe  mortgagee  fc 
money,  according  to  the  proviso,  •  wou 
^  to  the  land  wheie  tbe  mortgage  is  with 
nant  or  separate  instrument."  4  Kent,  139. 
contains  a  covenant  to  pay  tbe  debt,  then  it 
not  because  it  is  a  mortgage,  bnt  because  besi 
an  obligntion  to  pay  a  certain  sum  of  money. 

If  there  be  an  ^presR  covenant  to  pay  tbe 
site,  although  tbe  mortgage  has  a  bond  or  no 
tbe  same,  and  on  stamped  paper.  This  is  b« 
that  every  obligation  (if  tbe  sum  exceeds  one 
be  written  upon  a  stamp;  and  does  not  make 
who  is  about  to  take  a  covenant  in  addition  t 
ception  which  is  made  in  the  case  of  more  ths 
These  remarks  are  designed  to  show  whatoblit 
upon  stamped  paper;  aud  that  no  obligatio: 
record  need  to  be  stamped.  The  same  is  to  b 
bond. 

In  one  other  of  tbe  cases,  it  was  claimed  i 
that  foreign  bills  of  exchange,  though  issued  b 
must  be  upon  stamped  paper.  This  claim  is 
ground  that  the  Act  of  the  last  session  does  u 
exchange  to  be  written  upon  a  stamp  (it  mas 
does,)  but  because  the  Legislature  bad  not  t 
a  law.  It  is  iosisted  that  the  Legislature  baa 
thus  to  tax  (as  it  is  cnlled)  tbe  banks  of  Balti 
them,  certain  banks  of  that  city,  of  which  th 
bill  of  exchange  in  the  record  is  one. 

We  are  then  to  decide  a  grave  and  solemn 
are  asked  to  say,  that  while  the  power  of  our 
of  its  citizens  to  use  a  stamp  when  executing 
scripUon  cannot  be  controverted,  there  are  ai 
tutions,  deriving  from  the  Legislature  their  ^ 
their  powers  which  may  disregard  aud  disobe; 
requires  of  them  nothing  more  than  it  reqnir 
citizens. 
■  "It  need  not  be  remarked,  that  wbi 

^         meut  of  the  Government  is  required  t 
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M^nstitational,  it  must  not  be  becanse  the 
I  iierious  doubts,  about  the  constitutionality 
irbich  would  have  constrained  them,  if  they 

Legialature,  to  vote  against  tbe  bill.  "Q\> 
1  Judge  Pattersou,  4  Dal.  161,)  to  proDonnce 
tt  be  n  clear  unequivocal  breach  of  tbe  Oon- 
l  and  iirgutaentative implication."  "I  will  ' 
w  void  but  in  a  clear  case,"  was  the  lun- 
ise,  M  Dallas,  386.  This  is,  lu  truth,  mora 
hether  an  Act  of  the  Legislature  is  consti- 
us  the  question,  whether  past  legislation 

who  succeed  to  its  powers  and  duties  the 
jc  wautB  of  the  State  by  jast,  because  equal 
that  this  has  been  done,  and  that  the  proof 
rions  Acts  of  the  General  Assembly  in  1821 
ven  anterior  to  all  tbe  laws  of  those  sessions 
len  given  to  ob. 

are  told  that  they  all  possess  it,  because  in 
larters  and  tbe  privileges  thereby  conferred 
secured  to  them  tbe  privilege  not  claimed 

e  to  maintain  the  afSrmative  of  this  propo- 
td  carefully  to  ezamiue  the  various  charters, 
)ower  which  is  claimed  for  all  has  been  ex- 
'or,  surely,  it  will  not  be  pretended  that  the 
g  a  company,  with  an  avowal  in  the  Act  of 
company  is  incorporated  for  banking  pur- 
irivileges,  wonid  confer  u|Kin  them  the  right, 
which  they  now  claim.  But  according  to 
aken  of  this  subject,  it  is  not  necessary  for 
charters,  and  to  ascertain  what  privileges 
I  conferred  upon  others.  Let  it  be  assumed 
■estowiug  "  individuality  "  *  on  these  -, 

d  to  them  all  a  right  to  deal  in  every  ' 

tir  funds  in  every  way  in  which  any  citizen 
mains,  how  do  they,  in  virtue  of  their  cbar- 
only  to  deal  in  bills  of  exchange  (this  many, 
,  as  every  citizen  of  the  State  possesses  it,) 
all  obligation  to  use  stamps,  as  required  by 
en  they  make  a  foreign  bill  of  exchangeT 
es  "  a  tax  or  burthen  "  upon  them,  or  rather 
I.  This  will  admit  of  doubt;  but  granting 
ithingin  favor  of  these  institutions,  unless 
leir  charters  an  exemptiou  from  the  use  of 
;her8  are  commanded  to  use  them.  Tbe 
in  remembrance,  is  not  whether  the  State 
I,  without  limitation,  to  deal  in  bills  of  ex- 
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change,  bat  whether  the  8tat«  has  surrendered  to  t 
portiou  of  the  taxing  {loner  f 

Id  the  case  of  the  Providence  Bank  against  Billin 
Peters,  561,  Chief  Justice  Marshall  in  delireriug  tbi 
Court,  said :  "  that  the  taxing  power  is  of  vital  im^ 
ia  essential  to  the  existence  of  government;  are  tru 
not  be  necessary  to  re-affirtn.  They  are  ackoowledi 
by  all.  It  wonld  seem  that  the  relinquishment  of  i 
never  to  be  assnmed.  We  will  not  say  that  a  Stati 
qoish  it ;  that  a  consideration  sutDciently  valuable  t< 
release  of  it,  mny  not  exist;  bat  as  the  whole  com 
ested  in  retaining  it  undiminished,  that  coiuuiuuity 
insist  that  its  abandonment  ought  not  to  be  presu 
which  the  deliberate  purpose  of  the  State  to  aban 
appear.  "  •  •  •  A  company  may  be  incorporated  f 
trading  in  goods  as  well  as  in  money.  If  the  policy 
lead  to  the  imposition  of  a  tax  on  iucorporat«d 
those  which  might  be  incorporated,  claim  au  exemp 
a  charter  which  does  not  indicate  such  an  intention 
coDie,  wbcn  a  duty  may  be  imposed  on  mannl'ac 
*  incorporated  company  be  excepted  from  tl 
"         mere  consequence  of  its  charter!" 

Again,  page  563 :  "  The  power  of  legislation,  and 
taxation,  operates  on  all  the  persons  »nd  property  1 
body  politic.  Ttiis  is  an  original  principle  which  he 
in  society  itself.  It  is  granted  by  all  for  the  benefit 
in  the  government  as  a  part  of  itself,  aud  need  not 
property  of  any  description,  or  the  right  to  use  it  ii 
grauted  to  individnals  or  corporations.  However  a 
of  an  individual  may  be,  it  is  still  in  the  nature  of  t 
must  bear  a  portion  of  tbe  public  burthens,  and  tt 
be  determined  by  the  Legislatare." 

In  the  same  case  much  may  be  found,  which  con 
etrates,  that  incorporated  banks,  no  matter  what  pi 
be  authorized  to  hold  ;  no  matter  with  what  powe 
clothed,  unless  their  charters  shall  express  the  i 
more  exempted  from  laxatioo  than  an  uniucorporat 
of  course,  individuals  are,  when  carrying  ou  tbe  san 
mere  private  corporation  engaged  in  its  own  businesi 
be  subject  to  the  taxing  power  of  the  State,  as  any 
be." 

Much  of  false  conelasion  upon  subjects  of  this  kii 
been  produced,  by  applying  the  reasoning  of  the  O 
of  McGuUoh  against  the  State  uf  Maryland,  to  priva 
by  the  State,  and  taxed  by  the  State  which  crei 
rights  of  these  institutions,  are  not  more  sacred  an* 
those  of   individuals.     All  that  banks,  when  a  cl 


1;:i'' 


8  BURTON  ET  AL.  vs.  TBE  STATE.— 3  GILL. 

also  may  be  reqaired,  nnleas  the  State  lias,  in  express   tern 
empted  them  from  the  obligatioa  to  use  them. 

If  the  banks  lor  any  reason  which  has  yet  been  assigned, 
daim  this  exemption,  they  might,  with  equal  reason  insist,  th 
"power  to  sue,"  given  by  charter,  will  exempt  them  from  all 
tion  to  pay  the  tax  upon  writs,  which  all  who  sue  in  our  Com 
required  to  pay. 

The  claim  of  these  banks,  to  draw  foreign  bills  of  exchange 
out  using  a  stamp,  is  not  "  clear  aud  aneqaivocal ;"  it  cannot  b< 
out  without,  (nor  indeed  by,)  "  a  doubtful  and  argumentative 
cation."  Those  who  maintaiu  it,  are  obliged  to  rely  oti  theoldarga- 
ment,  (wheu  iutroduced  here,  entirely  out  of  place,)  *' a  power  to  tai, 
is  a  power  to  tax  ad  libitum;  that  is,  a  power  to  prohibit;  that  is,  a 
power  to  destroy ;"  nud  ex  consequenli,  it'  this  law,  so  far  as  it  relates 
to  banks  be  constitutional,  " the  Irauchiae,  or  baukiog  privilege" 
granted,  may  be  taken  away  indirectly ;  that  is,  by  imposing  apoitit 
taxes,  which  would  render  the  privilege  of  tto  value:  "The  taxes 
may  atraorb  the  profits."  Chief  Justice  Marshall's  answer  totbisis, 
*'  then  the  grant  of  any  other  thing  implies  the  same  exemption,  for 
that  thing  may  be  taxed  to  an  extent  which  will  render  it  wholly  dd- 
productive  to  the  grantee.  Laud,  for  example,  has  in  many,  perhaps 
in  all  the  States,  been  granted  by  government,  siuce  the  adoption  of 
the  Constitution.  This  grautis  a  contract,  the  object  of  which  is 
that  the  profits  issaiug  from  it  may  enure  to  the  benefit  of  the 
grantee.  Yet  the  power  of  taxation  may  be  carried  so  far,  as  to 
absorb  those  profits.  Does  this  impair  the  obligation  of  the  con- 
tract t  The  idea  is  rejected  by  all,''  4  Peters,  562.  Yet  the  belief  is 
entertained,  that  it  must  be  maiutaioed  iu  the  case  of  a  land,  (or 
other)  tax,  before  the  stamp  Act  of  the  last  session  can  be  proved  to 
be  a  violation  of  any  contract,  to  befouodin  thecharters  of  these 
banks. 

*  Surely  the  words  '^  franchise  or  banking  privileges,"  where- 
ever  found,  cannot  be  construed  to  exempt  them  from  the  use 
of  stamps  in  any  of  their  dealings.    The  correct  meaning  ol  the 
word  "franchise"  when  used  incur  bank  charters,  it  is  nnt  verr 
easy  to  ascertain.    Some  writers  are  very  foud  of  telling 
"it  is  a  royal  prerogative  in  the  hands  of  a  subject."     "In 
it  is  some  privilege  in  the  bands  of  a  subject,  which  the  kii 
can  grant;  in  this  country  it  is  supposed  to  be  a  privilege  c 
nity  of  a  public  nature,  which  cannot  legally  be  exercised,  w 
legislative  grant."    In  13  PeterSy  595,  Chief  Joatice  Taney 
definition  of  franchises,  of  which  I  entirely  approve.     "Fi 
are  special  privileges  couferred  by  government  upon  individi 
which  do  not  belong  to  the  citizens  of  the  country  generally 
mon  right.     It  is  essential  to  the  character  of  a  fran'chisf 
should  he  a  grant  from  the  sovereign  authority;  and  in  this 
DO  franchise  can   be  held,  which  is  not  derived  from  a  la' 


IJ 


r  AL.  vs.  THE  STATE.— 3  GILL.  9 

fflculC  to  ascertain,  what  franctiise,  according 
»Dk  htts,  or  how  it  is  to  be  made  oat,  that  its 
ID  anthorize  a  claim  by  tbe  banks  to  dispense 
',  in  commoD  with  others,  are  reqnired  to  use 

slightest  foundation  tor  tbis  claim  id  tbe 
those  of  1834  or  1835.  I  consider  the  Act  of 
ts  provisions,  to  be  constitutional, 
rders  require  a  stamp,  most  depend  npon  tbe 
ee  named  in  tbem  be  tbe  mere  agent  of  the 
ODve;  to  him  tbe  mone;,  there  is  nothing  in 
thorize  as  to  say,  that  it  needs  to  be  stamped. 
Ctoniey,  to  be  returned  if  the  money  be  not 
the  party  no  right  to  demaud  it  in  his  own 
bank  needs  not  require  a  stamp  on  orders 
llection.  But  if  a  bill,  when  received  by  a 
hich  ought  to   be  placed  among  "bills  pur- 

in  my  opinion  is  necessaiy. 
eposit  is,  iu  effect,  a  promissory  note,  - 
t  bank  note.  It  is  evidence  of  a  debt,  ''^ 
amount  expressed  iu  it.  It  will  answer  all 
lissory  note,  and  would  probably  supersede 
le  usual  form  of  them,)  if  while  tbe  latter  re- 
ler  did  not. 

I  the  GOnclnsions  of  the  Court,  as  follows : 
t  before  as  by  the  differeot  records,  are,  in  rela- 


tors or  administrators.  - 

aok  in  this  State,  npon  a  bank  in  another 

;,  or  otherwise. 

lepoeit  given  by  a  baok. 

lat  a  stamp  is  not  required  for  either  of  these 

Act  of  1844,  ch.  280. 

ligations  "  are  to  be  confined  to  such,  as  are 

of  money;  and  not  for  tbe  performance  of 

ot  or  duty. 

secured  in  the  privilege  of  issuing  checks, 

erwise;  bills  of  exchange,  whether  foreign  or 

tea  of  deposit;  and  that  this  privilege  does 

B  of  the  Act  of  1821,  cb.  131,  sec.  II ;  and  is 

iflned  to  the  "old  banks,"  as  they  are  termed 

ration,  to  the  lOtb  March,  1846;  when,  in  our 

8  will  expire. 

il,  and  the  adverse  counsel,  having  earnestly 

1  of  tbe  views  of  the  Court,  upon  the  various 
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States;  the  public  ahips:  the  national  institutioiiB  ai 
empt  from  Stat«  taxation. 
restriction  of  a  power  cr«at«d  by  implication,  sappoei 
implied  limitation  the  power  wonld  have  existed,  ar 


The  inetitutiotu  of  the  United  States,  though  within  thi 
etructivelj  without  the  local  jurisdiction  of  the  Sta 
and  for  every  purpose  including  that  of  taxation. 
Where  there  is  a  conflict  between  rights  under  the  law  c 
menl  and  a  law  of  Congress,  the  State  law  must  yie 
supreme  and  paramount- 
There  is  no  incompatibility  between  the  law  taxing  the 
and  the  license  antfaorizing  it  to  carry  on  the  coasti 
does  not  interfere  with  the  right  to  navigate. 
To  render  a  State  law  unconstitutional,  or  extinguish  a 
plication,  on  the  ground  that  it  is  repugnant  to  pc 
general  Oovernment,  the  repugnancy  must  be  ole 
direct;  and  not  merely  speculative,  indirect,  and  con 

Appeal  from  Bultiraore  Coanty  Court.  This  ' 
assntnpsit,  docketed  by  conseDt  to  September  Tei 
the  State  as  plaiatiff,  aud  the  appellant  as  defend 
non  aesumpsit. 

It  wa&  agreed,  that  the  taxes  charged  in  the  fol 
regularly  assessed  upon  the  property  of  the  defe 
ActH  of  the  General  Assembly  of  Miiryland,  so 
formal  valuation  of  the  property,  the  imposition  of 
presentation  of  the  bills  are  concerned;  Hnd  that 
charged,  are  the  correct  amounts  tor  the  respectiv« 
law,  upon  the  property  held  by  defendant  in  vess* 
that  the  property  so  taxed,  consists  iu  vessels  wb 
seas,  and  are  regularly  registered  and  licensed  as 
under  the  laws  of  Oougress.  It  is  agreed,  that  if  t 
laud  has  a  right  to  tax  such  property,  that  jndgmei 
for  the  plaintiff.  If  not,  that  judgment  shall  be  fo 
errors  in  the  pleading  waived. 

The  tax  bills  referred  to  above  are  in  the  form  fc 
"  "  3- 131.     State  Taxes,  1841,  Jno.  B.  Seid 
1*  John  B.  Howell, 

To  the  State  of  1 
To  87.    Int.  in  vessels,  $56,000,  State  Tax,  @ 

per  *100 

3-134.    State  Taxes,  1842. 

Int.  in  vessels,  $56,000,  State  Tax, ! 

per  JlOO 

Same  for  1843 

It  is  also  agreed,  that  Baltimore  Coanty  Conrt 
inent  pro  forma  in  this  case,  for  the  State,  reservii 
ant  the  right  to  apeeal. 
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entered  accordiDgly,  and  tbe  defendant  prose- 

e  Appellate  Conrt,  that  the  record  nhould  be 
r,  that  John  B.  Howell  is  a  resideat  of  tbe  City 
tizen  of  the  State  of  Maryland,  and  tbat  bis 
ed,  arises  apon  vessels  belonging  to  the  City 
re  trading. 

ued  before  Abchbb,  C.  J.,  Dobset,  Cham- 

nd  Maetin,  JJ. 

r  the  appellant. 

rdson,  Attorney-General,  for  the  State. 

«d  tbe  opinion  of  this  Coart.  The  Ijegislatnie 
iat  of  April,  1811,  passed  an  Act,  entitled : 
eral  valuation  and  asHeasment  of  property  in 
'ide  a  tax  t«  pay  tbe  debtn  of  the  State."  By 
provided,  tbat  all  real  and  personal  property  in 
s,  real  and  personal ;  all  goods,  wares  and  mer- 
stock  in  trade,  at  home,  or  not  permanently 
e  interest  or  proportion  in  all  »hips  or  other 
irt  ot  oat  of  port,  ovned  by  persons  resident  of 
IS  otber  descriptions  of  property,  to  which  it  is 
I  purposes  of  this  case  to  refer,  should 
to  tbe  directions  of  tbe  Act,  and  charged  '- 
lation,  with  tbe  public  assessment.  The  assess- 
uty  cents  in  every  hundred  dollars  worth  of 
ccording  to  its  assessable  valnation. 
tbe  provisions  of  this  Act,  au  assessment  was 
lant  on  account  of  his  intereMt  or  proportion  in 
Qting,  in  tbe  year  1U41,  to  the  sum  of  $112,  in 
i  sum  of  9142.80,  and  to  the  same  sam  in  tbe 

ng  resisted  tbe  payment  of  this  tax,  an  action 
t  was  instituted  against  h>m  by  the  State  of 
i«  County  Court,  and  at  the  trial  of  tbe  cause, 
nt  of  facts  was  agreed  upon : 
charged  in  tbe  annexed  bills  were  regularly 
ofwrty  of  tbe  defendant,  uuder  tbe  Act  of  tbe 
Maryland,  so  far  forth  as  the  formal  valnation 
[>aitiou  of  the  tax,  and  the  presentation  of  the 
nd  that  tbe  amounts  so  charged  are  the  correct 
ictive  ye^rs,  under  tbe  law,  upon  the  property 
t  in  vessels.  It  was  agreed,  thitt  the  property 
I  vessels  which  navigate  tbe  seas,  and  are  regu- 
licensed  as  American  vessels  under  the  laws 
tbe  case  reached  the  Conrt  of  Appeals,  tbe 
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record  was  ameuded  for  the  purpose  of  iutrodncing  the  ft 
tnisssoQs;  "that  the  appellant  is  a  resideut  of  the  City  of 
and  State  of  Maryland,  and  that  his  interest  in  the  vess 
arises  upoa  vessels  belonging  to  tbe  City  of  Baltimore,  s 
trading." 

The  appellant  has  denied  his  liability  to  pay  the  tax  imp< 
him  under  this  Actof  Assembly,  on  the  ground,  that  so  mu< 
statute  as  profess  to  tax  his  iutereat  in  vessels  duly  licenat 
formity  with  the  Act  of  Congress  of  the  18th  of  Februar; 
incompatible  with  the  privileges  and  immunities  conterred  by  trie 
license,  and  repugnant  to  the  Oonstitatioti  and  laws  of  the  United 
Statos. 

The  Act  of  Congress,  nnder  which  the  appellant  claims  exemp- 
^Q  tion  from  tbe  operation  of  tbe  Maryland  law,  is  that  for  'ea- 
'■^  rolling  and  licensing  coasting  vessels.  It  enacts,  that  nosbips 
or  vessels,  except  sach  sh  shall  be  enrolled  and  licensed,  shall 
be  deemed  ships  or  vessels  of  the  United  States,  entitled  to  the 
privilege  of  ships  or  vessels  employed  in  the  coasting  trade.  It  alw 
declares,  that  every  ship  or  vessel  engaged  in  the  coasting  trade,  and 
not  beiuiLSO  enrolled  and  licensed,  shall  pay  the  same  fees  and  ton- 
nage in  evei^'  port  of  the  United  States  at  which  she  may  arrive,  aa 
ships  or  ve/sels  not  belonging  to  a  citizen  of  the  United  States;  and 
if  sbe  has  on  board  any  articles  of  foreign  growth  or  manufactare,ar 
distilled  spirits,  other  than  sea  stores,  the  ship  or  vessel  shall  be  for- 
feited. 

The  objects  intended  to  be  accomplished  by  this  Act,  were,  by 
excluding  foreign  vessels  from  a  participation  in  the  commerce  wbich 
existed  between  the  States,  to  cherish  and  promote  the  growth  of 
our  own  marine,  and  guard,  as  far  as  passible,  the  revenue  from  the 
frands  and  abuses  to  which  it  would  otherwise  be  exposed.  It  is 
therefore  clear,  that  though  the  i)ower  to  regulate  the  coasting  trade, 
by  an  Act  like  that  now  under  consideration,  has  not  been  exiiressly 
delegated  to  Congress,  yet  their  right  to  legislate  on  this  subject  is 
plainly  dedncible  from  that  clause  in  the  Constitution,  which  has 
granted  to  the  National  Govurnment  the  power  to  regidate  com- 
merce with  foreign  nations,  and  among  the  several  States. 

In  the  case  of  Qibbona  against  Ogden,  9  WkeaUm,  tbe  Sopreme 
Coart  determined,  that  the  power  to  regulate  commerce  with  foreigo 
nations,  and  among  the  several  States,  extended  to  the  regulntion 
of  navigation.  They  say,  "  if  commerce  does  not  include  navigation, 
the  Government  of  the  Union  has  no  direct  power  over  that  subject, 
and  can  make  no  laws  prescribing  what  shall  constitute  Amerieao 
vessels,  or  requiring  that  they  shall  be  navigated  by  American  ses- 
men.  Yet  this  power  has  been  exercised  from  the  commeuceoieut 
of  tbe  Government,  and  has  been  exercised  with  the  consent  of  a", 
and  has  been  understood  by  all  to  be  a  commercial  regulation.  All 
America  understands,  and  has  uniformly  understood,  tbe  word  com- 
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avigation.  It  was  so  understood  when  tUe  Con- 
The  power  over  commerce,  inclnding  nariga- 
rimary  objects  lor  *  which  the  people  of 
r  Government,  and  must  have  been  con-  *•' 
it.  The  Oouvention  mnst  have  used  the  word 
all  have  underatood  it  in  that  aenBe,  aud  the 
comes  too  lat«.  The  word  used  in  the  Cousti- 
mpreheiuls,  aud  has  always  been  nuderatood 
tiou  within  its  meaning;  and  a  power  to  regu- 
izpressly  granted  as  if  it  had  beeu  added  to 
The  validity  of  this  Act  of  Congress,  as  ao 
assary  and  proper "  to  carry  into  execation  Che 
[tower  of  regulating  commerce  with  foreign 
be  several  States,  is  therefore  placed  beyond 
iipreme  Court,  and  is  not  agaiu  to  be  ques- 

as  too  clear  for  dispute,  that  this  Act  of  Con- 
^iona)  exercise  of  power ;  the  counsel  for  the 
ave  contended,  that  there  is  no  color  for  the 
'/>  exempt  the  owner  of  these  vessels  from  the 
1  he  is  liable,  in  common  with  the  other  citi- 

the  ground  that  the  vessels  were  furnished 
ie  by  the  collector  of  the  port  to  which  they 
I  only  effect  and  object  of  this  custom  hoase 
■taiu  the  ownership  and  characterof  the  vessel 
:  been  granted,  and  that  it  gave  no  right  to 

of  opinion,  that  the  counsel  are  mistaken  in 
ted  by  them  of  the  object  and  nature  of  the 
in  ownership  of  the  vessel  and  her  national 
ed  not  by  the  license,  but  by  the  enrolment. 

hich  shows  that  the  regular  proof  of  owner- 
s  tteen  given.  This  being  accomplished,  the 
■d  to  receive,  and  does  receive  from  the  collec- 
le,  the  im|>ort  and  effect  of  which  is,  to  author- 
tie  coasting  trade,  and  navigate  the  waters  of 

MM  and  OgSen,  9  Wheat.  1,  the  Supreme  Conrt^ 
nination  of  the  various  provisions  of  the  Act 
g  the  coasting  trade,  and  the  •  terms  of 
to  the  argument  jtreseuted  for  the  plain-  *" 
sole  puVpnse  of  the  license  was  to  confer  the 
lay:  "Notwithstanding  the  decided  language 
een  maintained,  that  it  gives  no  right  to  trade, 
•ose  is  to  confer  the  Amerieau  character.  The 
rgament,  that  the  American  character  is  cou- 
it,  and  not  by  the  license,  is  we  tbink,  founded 


16  BOWBLL  vs.  THE  STATE.— 3  GILL. 

too  clearly  into  the  words  of  the  laws,  to  reqntre  the  support  of  any 
additional  obserratiout).  The  eurolmeot  of  vessels  designed  for  the 
coasting  tra<le,  corresponds  precisely  with  the  registration  of  veswU 
designed  for  the  foreign  tra{Ie,  unil  requires  every  circniostauce  tbat 
can  coDBtitatc  the  American  character.  The  license  can  be  granted 
only  to  vessels  already  eurolled,  if  they  be  of  the  burden  of  twenty 
tons  or  upwards,  and  reqnires  uo  circiimstance  essential  to  the  Ameri- 
can character.  The  object  of  the  license,  then,  cannot  be  to  ascer- 
tain the  character  of  the  vessel,  but  to  do  what  it  professes  to  do, 
that  is,  to  give  permissiou  to  a  vessel  already  proved  by  her  enrol- 
ment to  be  American,  to  carry  on  the  coasting  trade." 

Conceding  then,  the  truth  of  the  propositions  advanced  by  the 
counsel  for  the  appellant :  that  the  Act  of  Congress,  regulating  the 
coasting  trade,  and  providing  for  the  registration,  enrolment  and 
licensing  of  vessels,  is  a  constitutional  exercise  of  the  power  con- 
ferred ui>on  Congress  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States;  that  the  license  granted  by  the  col- 
lector of  the  port  to  carry  on  the  coasting  trade  is  in  conformity  with 
those  Acts,  was  not  given  for  the  purpose  of  conferring  th<  n 

character,  bat  was  a  legislative  grant  of  the  right  of  tran  o 

trade  upon  and  navigate  the  waters  of  the  United  States  tt 

any  law  of  the  State  of  Maryland,  though  passed  in  the  e: 
someone  of  its  acknowledged  powers,  must  yield  when  foa 
sion  with  a  law  of  Congress,  and  the  right  conferred  by  t 
the  sense  in  which  that  term  is  to  be  understood  in  c 
there  is  an  asserted  conflict  of  powers,  between  the  Ni 
State  Governments;  we  approach  the  interesting  and 
enquiry,  whether  the  fact  that  these  vessels  wer* 
*'  by  the  collector  of  the  port  ot  Baltimore,  as  prescril 
Act  of  Congress,  exempts  the  owner  of  that  property  fro 
ing  power  of  the  State,  when  fairly  exerted  for  the  p 
revenue? 

The  taxing  power  of  the  State,  as  modified,  and  restraii 
Constitution  of  the  United  States,  was  delineated  with  cha 
perspicuity  and  power  by  the  late  Chief  Justice  of  tlif 
Court,  in  the  case  of  MeCuUok  against  The  State  of  Ma 
cided  at  the  February  Term,  1819,  4  Wheat.  316.  At  ps 
the  opinion,  he  says:  "Before  we  proceed  to  examine  the 
advanced  by  the  counsel  for  the  State  of  Maryland,  and  sc 
the  test  of  the  Constitution,  we  must  be  permitted  to  besi 
considerations  on  the  nature  and  extent  of  this  origina 
taxation,  which  is  acknowledged  to  remain  with  the  Sta 
admitted,  that  the  power  of  taxing  the  people  and  their  p 
essential  to  the  very  existence  of  the  goverument,  and  ma, 
mately  exercised  on  objects  to  which  it  is  applicable,  to  t 
extent  to  which  the  government  may  choose  to  carry  it. 
security  against  the  abuse  of  this  power,  is  found  in  the  si 
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In  impoBiag  a  tax,  the  Legislatare  acte  upon 
is,  in  general,  a  safficient  secarit;  against 
ve  taxation.  The  people  of  the  State,  there- 
roment  »  right  of  taxing  themselves  and  their 
ixigencies  of  government  cannot  be  limited, 
» to  the  exercise  of  this  riglit,  resting  confl- 
>f  the  legislator,  and  on  the  influence  of  tbeir 
r  representatives  to  gaard  them  against  its 
)  empioyei]  by  the  government  of  the  Union 
nor  is  the  right  of  the  State  to  tax  them,  eus- 
beory.  Those  means  are  not  given  by  the 
State,  not  given  by  the  constitaeots  of  the 
m  the  right  to  tax  them,  but  by  the  people  of 
are  given  by  all,  for  the  benefit  of  all,  and 
)  subjected  to  that  government  only,  which 

lat  it  may  be  objected  to  the  definition 

>ver  of  taxation  is  not  confined  to  the     -^"^ 

the  State.  That  it  may  be  exercised  upon 
rithin  its  jurisdiction.  This  is  true.  Bat  to 
se  this  right?  It  is  obvious,  that  it  is  an  inci- 
ad  is  coextensive  with  that  to  which  it  is  an 

over  which  the  sovereign  power  of  a  State  ex- 
taxatioH,  but  those  over  which  it  does  not 
r  soundest  principles,  exempt  from  taxatiou. 
Umost  be  pronounced  self-evident.  The  sove- 
■ends  to  everything  which  exists  by  its  own 
iced  by  its  permission  ;  but  does  it  extend  to 
I  employed  by  Congress  to  carry  into  execution 
lat  body  by  the  i)eople  of  the  United  States? 
ible  that  it  does  not.    Those  powers  are  not 

a  single  State.  They  are  given  by  the  people 
,  to  a  government,  whose  laws,  made  in  pur- 
mtion,  are  declared   to  be  supreme.     Conse- 

a  single  State  cannot  confer  a  sovereignty 
-  tbem.    If  we  measure  the  power  of  taxatiou 

the  extent  of  sovereignty  which  the  people  of 

and  can  confer  on  its  government,  we  have  an 
applicable  to  every  case  to  which  the  power 

have  a  principle  which  leaves  the  power  of 
d   property  of  the   State  unimpaired;  which 

command  of  its  resources,  and  which  places 
[lose  powers  which  are  conferred  by  the  people 
>n  the  government  of  the  Union,  and  all  those 
1  for  the  purpose  of  carrying  those  powers  into 
a  principle  which  is  sale  for  the  States,  and 
Ve  are  relieved  as  we  ought  to  l>e,  from  clash- 
3  a. 
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iog  sovereignty,  from  iDterferiDg  povers;  from  h  repagoancy  be- 
tweea  a  right  io  one  goveniment  to  pull  dowo,  wbat  there  is  an 
acknowledged  right  iu  anotlier  to  huild  np ;  from  the  iDcompatibilitf 
of  a  right  in  one  government  to  destroy,  wliat  there  is  a  right  in 

_       another  to  preserve.     We  are  not  "driven  to  the  jwrpleiiiig 
^*'      inquiry,  so  nuflt  for  the  judicial  department,  what  degree  of 
taxation  is  the  legitimate  use,  and  what  degree  may  amount  to  tbe 
abuse  of  the  power.    The  attempt  to  use  it  on  the  means  employed 
by  the  government,  in  pursuance  of  the  Couatitution,  is  itself  an 
abase,  because  it  is  the  usurpation  of  a  power  which  the  people  of  a 
single  State  cannot  give.    We  find  then,  on  just  theory,  a  toUi 
failure  of  this  original  right  to  tax  the  means  employed  by  the  gov- 
emmeut  of  the  Union,  for  tbe  execution  of  its  powers.    The  right 
never  existed,  and  the  question  whether  it  has  been  surrendered, 
cannot  arise."    Again,  the  learned  Court,  at  page  436,  iu  explana 
tioti  of  the  grounds  on  which  the  uncoiistitutiODality  of  the  law  im- 
posing a  tax  on  the  Bank  of  the  United  States,  is  placed;  declare, 
"that  the  opinion  does  not  deprive  the  States  of  any  resources 
which  they  originally  possessed.     It  does  not  extend  to  a  tax  r  "■' 
by  the  real  proi>erty  of  the  bank,  in  common  with  other  real  p 
erty  within  the  State,  nor  to  a  tax  imposed  on  the  interest  which 
citizens  of  Maryland  may  hold  in  this  institution,  in  common  \ 
the  other  property  of  the  same  description  throughout  the  SI 
But  this  is  a  tax  on  the  operations  of  the  bank,  and  is  conseque 
a  tax  on  the  O|)eratiou  of  an  instrument  employed  by  the  govema 
of  the  Union  to  carry  its  powers  into  execution." 

This  is  the  reasoning,  and  such  are  doctrines  of  a  Court,  vl 
decisions  on  questions  of  CoustitntioQal  law,  are  to  be  receive! 
conclusive,  and  we  think,  they  clearly  establish  tbe  validity  of 
Maryland  statute. 

It  must  be  admitted,  that  property  like  Chat,  which  is  now 
subject  of  exatnination,  was  originally,  and  before  tbe  adoptioi 
the  United  States,  embraced  by  the  taxing  power  of  the  State, 
subjects  were  legitimate  objects  of  taxation,  over  which  tbe  a 
reign  power  of  the  State  extended,  because  this  {Kiwer  is  an  inci( 
of  sovereignty,  and  is  coextensive  with  that  to  which  it  is  an  i 
dent.  The  power  of  taxation  extends  to  all  the  i>eople  of  tbe  | 
emment,  and  embraces  everything  which  maybe  fairly  considere 
constituting  a  part  of  tbe  mass  of  property  within  the  State.  1 
is  a  cardinal  principle,  on  the  preservation  and  application  of  wh 
the  existence  "  of  the  State  governments  dei>ends.  In 
*■*  case  of  tbe  Providence  Bank,  i  Fet.  563,  Chief  Justice  Mara 
says :  "  that  tbe  power  of  legislation,  and  consequently  of  taxat 
operates  on  all  the  persons  and  property  belonging  to  the  b 
))oIitic.  That  it  is  an  original  principle  which  has  its  foundatioi 
society  itself.  It  is  granted  by  all,  for  the  benefit  of  all.  It  nsi 
in  the  government  as  a  part  of  itself." 
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tiich  the  tax  in  this  case  was  imposed,  was  the 
itizen  of  Marvland,  living  withia  lier  territory, 
tioD,  protected  by  her  laws,  and  bound  in  com- 
3,  to  contribnte  lo  her  support.  The  vessels 
H  laid,  cODstitute  a  part  ol'  bis  capittil  employed 
the  merchant,  manufacturer,  or  iirtisan.  For 
i  State  had  provided  by  her  laws,  ample  se- 
It  was  taxed  ratably,  with  other  property 
Date.  The  law  in  question,  was  passed  by  the 
id,  in  good  f'aitb,  to  raise  revenue  tor  the  high 
debts  ol'the  State,  t'rom  wbat  was  believed  to 
aud  uot  to  interfeie  with  the  regulations  of 
other  power  possessed  by  the  General  Gov- 
ten,  any  rule  of  law,  or  principle  of  constmc- 
ite  is  to  be  held,  as  having  surrendered  her 
rty,  as  n  portion  of  tbe  private  estat«  of  ou«  of 
ritfain  tbe  limits  of  her  sovereignty  and  juris- 
lere  is  not. 

t  this  day  to  enter  into  an  examination  of  the 
urpose  of  ascertaining  the  class  of  powers  sur- 
eral  Government,  and  those  retained  by  the 
led,  that  the  States  still  hold  all  the  powers 
ttossessed,  except  such  as  have  been  delegated 
I,  or  prohibited  to  the  States.  This  is  the 
Article  of  the  Amendments  to  the  Constitu- 
>ppears  from  tbe  papei-a  of  the  Federalist,  that 
,  who  participated  so  largely  in  the  formation 
onstitutioo,  regarded  this  as  its  true  interi>re- 
of  the  amendment  referred  to.  Tbe  author  of 
nber  of  that  work,  when  discussing  the 
Constitution,  says:  "As  the  plan  of  the  ■** 
'  at  a  partial  union  orcousolidatiun,  the  State 
early  retain  all  the  rights  of  sovereignty  which 
wbieh  were  not  by  that  Act,  exclusively  dele- 
States.  Tltis  exclusive  delegation,  or  rather 
jveieignty,  would  only  exist  in  three  cases: 
1  in  express  terms,  granted  an  exclusive  author- 
tre  it  granted  in  one  instance,  au  authority  to 
tber,  prohibited  the  States  from  exercising  tbe 
here  it  grouted  au  authority  to  the  Union,  to 
ority  in  the  States,  would  be  absolutely  and 
ind  repugnant."  It  is  clear  then,  that  unless 
to  tax  pro[terty,  like  that  which  is  now  the 
1,  has  been  alienated  or  surrendered,  the  i>ower 
may  be  exercised, 
fore  us  bo  tried  by  this  rule. 
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We  are  now  considering  tbe  taxing  power  of  the  I 
express  prohibition  to  be  found  in  the  Gonstitatio 
States  on  tbis  power,  is  tbat  contained  in  the  tent 
first  article,  by  whicb  tbe  States  are  probibited, 
consent  of  Congress,  from  laying  any  imposts  or  ij 
or  exports ;  and  are  also,  without  such  consent,  pro 
posing  any  duty  on  tonnage.  This  is  the  only  lim 
taxing  power  of  the  States,  to  be  fonnd  in  tbe  Co 
United  States,  and  it  has  been  asserted  by  vei 
antbority,  and  we  think  correctly,  tbat  this  revet 
originally  existed,  is  subject  to  no  other  restraint, 
the  Federalist,  when  examining  tbe  subject  of  the 
the  thirty-third  namber,  say :  "The  inference  from  t 
the  iudividnal  States  would,  under  the  proposed  Coi 
an  independent  and  uncontrollable  antbority,  to  rais 
extent  of  whicb  they  may  stand  in  need,  by  every  I 
except  duties  on  imports  and  ex[H)rts."  By  every  k 
tbey  mean,  tbe  right  to  tax  all  persons  and  prop 
jnrisdiction  of  tbe  State,  and  as  such,  subjec 
*"  ■  power,  with  the  single  exception  of  duties 
exports.  The  view  thus  presented,  is  strongly  si 
opinion  of  the  Supreme  Court,  in  the  case  of  McCt 
State  of  Maryland,  already  reierred  to.  It  must  be 
in  this  case,  the  whole  ground  of  tbe  taxing  power  < 
modified,  limited,  or  restrained  by  the  Oonstitntioi 
Stat«a,  was  examined  with  almost  unprecedented 
directly  affirmed  by  the  counsel  for  the  bank,  that 
only  express,  but  implied  limitations  on  the  taxin 
States.  The  incompetency  of  tbe  State  to  tax 
rested,  in  part,  on  tbe  principle,  that  this  State  pot 
and  restrained  by  imphed  limitations,  although  an 
the  case  will  show,  that  the  cause  of  the  bank  was  ] 
and  firmer  grounds.  Upon  this  subject  the  Chief  J 
for  the  Court,  says:  "This  opinion  does  not  depri^ 
any  of  the  resources  which  they  originally  i>03se8i 
the  learned  Chief  Justice  intend  to  a£Brm  the  propo 
the  Federalist,  that  the  States  retained  authority 
by  every  kind  of  taxation,  which  they  originally  pi 
duties  on  imports  and  exports  T 

It  may  be  admitted,  that  nfter  the  States  had  sni 
General  Government  the  whole  commercial  power 
a  restriction  on  their  onginal  right  to  impose  du 
would,  if  not  expressly  provided  for,  have  been  in 
as  the  imposition  of  duties  on  imports,  is  an  instrt 
Congress  may  most  effectually  regulate  commer< 
nations,  the  reservation  of  this  authority  by  the  Sta 
been  absolutely  and    directly  incompatible  with 
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Dover  eranted  to  tlie  Kational  GoTerntuent.  But  this  restriotioii 
n.  It  was  expressly  iuserted  iu  the  text  of 
nay  well  be  contended,  that  the  prohibition 
the  States,  was  inserted  ex  induetria,  that 
power,  about  which  the  States  manifested 
citude,  might  be  forever  protected  against 
limitations.  When  the  States  sarrendered 
lent  this  rich  source  of  revenue,  it  was  not 
lacity  lo  raise  supplies,  would  be  fur- 
d  limitations  on  the  taxing  power.  '*' 
y  entertained,  would  perhaps  have  proved 

re  has  been  created  by  the  Genenil  Govern- 
inbjects,  without  the  reach  of  the  taxing 
The  fiscal  agents  of  the  Government,  the 
dicature  of  the  United  States,  the  public 
utions  and  property,  are  exempt  from  State 
ipon  the  ground  that  the  States  were  re- 
from  taxing  the  national  institutions  and 
created  by  implication,  supposes,  that  but 
I,  the  power  would  have  existed,  and  might 
ut,  because  those  subjects,  in  the  nature  of 
become  objects  for  the  taxing  power  of  the 
id  no  part  of  the  resources  of  which  the 
assessed.  Having  been  created  by  the  :Na- 
conld  not  have  been  liable  to  taxation  by 

r  proposition,  that  the  institntions  of  tbe 
ithin  the  territory,  are  constructively  wiih- 
a  of  tbe  States,  in  every  respect,  aud  for 
that  of  taxation.  It  is  upon  this  ground, 
e  United  States,  the  judicature,  the  custom 
are  safely  placed  beyond  the  reach  of  the 
es,  and  not  because  of  any  implied  restric- 
I  tbe  same  class,  may  be  placed  imported 
houses,  on  which  the  duties  have  not  been 
description,  may  be  within  the  territorial 
not  within  its  jurisdiction,  so  as  to  subject 

3d,  that  the  doctriue  of  implied  limitations 
the  States,  is  established  by  the  case  of 
e  of  Maryland,  12  Wheat.  419.  The  Court 
[aryland,  requiring  the  importer  of  foreign 
use  from  the  "  State  before  he  should  _  _ 
ale  or  package,  as  a  tax  on  imports;  *^ 
i  express  prohibition  contained  iu  the  Con- 
tates.     On  the  contrary,  when  the  Supreme 
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Court  have  been  required  to  speak  upon  this  subjact,  they  have  dis- 
counte Deuced  the  notion  of  implied  restrictions  and  limitations  on 
the  taxing  iwwer  of  the  States.  In  the  case  of  The  Providence  Bank 
against  Billings  and  PiUman,  they  aay :  "  That  the  taxing  power  is 
of  vital  importance;  that  it  is  essential  to  the  existence  of  govern- 
ment; are  truths  which  it  cannot  be  necessary  to  re-afllrm.  Tbey 
are  acknowledged  and  asserted  by  all.  It  would  seem,  that  the  re- 
linqaisbment  of  sach  ii  power  is  never  to  be  assumed." 

Waiving,  however,  this  view,  anil  a-ssuming  that  there  are  cases, 
in  which  the  taxing  piMver  of  the  States  may  be  restrained  and  de 
feated,  by  implication;  upon  what  principle  is  it,  in  this  aspect  of 
the  case,  that  the  State  is  denied  the  right  to  impose  the  tax,  now 
under  consideration  t 

The  counsel  for  the  appellant,  contends,  that  the  right  claimed  by 
the  State  b>  tax  the  appellant's  interest  iu  these  vessels,  is  incom- 
patible wun  the  privileges  conferred  upon  bim  by  the  license;  and, 
that  this,befng  .■so,  the  law  of  Maryland  must  fall  on  the  well  estab- 
lished principle,  that  where  there  is  a  conflict,  between  rights  under 
the  law  of  the  local  Government  and  a  law  of  Congress,  the  State 
law  must  yfttld  to  that  which  is  supreme  and  paramount. 

An  answer  to  the  argument  presented  on  this  branch  of  the  case, 
is :  thirt  there  is,  in  fact,  no  incompatibility  between  the  law  taiing 
the  interest,  which  the  api>ellant  possesses  in  these  vessels,  and  Ihe 
license,  authorizing  them  to  be  employed  in  tbe  coasting  traile. 

It  is,  in  all  its  features,  unlike  the  case  of  Qibbonii  against  OgdeK 
to  which  it  was  assimilated  in  the  nrgnmeut.  In  that  case,  the 
grant  by  the  Legislature  of  New  York  to  Livingston  and  Fulton  of 
tbe  exclusive  navigation  of  the  waters  within  the  limits  of  the  State, 
with  boats  moved  by  fire  or  steam,  operated  as  a  practical  denial  of 
the  right  conferred  on  the  owner  of  the  steamboat  Bellona,  by  ber 
coasting  license,  to  navigate  •  the  same  waters.  Between  the 
■•"  right  claimed  under  the  State  grant,  and  tbe  right  secnred  to 
Gibbons,  by  tbe  laws  of  the  United  States,  there  was  a  direct  and 
actual  conflict.  Under  such  circumstances,  the  Supreme  Court  coolit 
not  do  otherwise  than  annul  the  State  law. 

But  no  such  collision  can  result  from  the  tax  imposed  by  tba 
statute  of  Maryland.  The  State  does  not  pretend  to  interfere  iritb 
the  right  of  the  appellant  freely  to  navigate,  with  their  vessels,  tbe 
waters  of  the  United  States,  or  require  him,  as  in  the  caaeof  Brotm 
against ffte  State  of  Maryland,  to  obtain  from  the  State  a  licease,  as 
a  i|uaIification  for  tbe  exercise  of  a  privilege  to  which  be  had  become 
already  entitled  by  a  law  of  Congress. 

It  has,  however,  been  contended  by  the  counsel  for  the  appellant, 
that  a  right  to  tax,  involves  the  power  to  prohibit  and  destroy;  tbit 
Maryland  may  herealter  determine  to  banish  from  her  wntera  nil 
trade;  that  to  accomplish  this  purpose  she  may  change  her  fanda^ 
mental  law;  and  that  this  power  of  taxation,  if  tolerated, may  beso 
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abased  by  ber,  and  diverted  from  its  lawful  pnrpose,  as  to  be  directed 

agaJDBt  our  marine,  and  those  braiicbes  of  (tommerce  and  navigation, 

ty  of  which  tbe  whole  country  is  concerned,  and  which 

Bd  exclusively  under  tbe  protection  of  the  Katioaal 

er  to  be  given  to  this  argument,  is,  that  to  render  a 
nstitutional,  or  extinguish  a  State  power,  by  implica- 
>und  that  it  is  repugnant  to  powers  vested  in  the  Geo 
;nt,  the  repugnancy  must  be  clear,  immediate  and 
I  that  which  i»  merely  8|>eculHtive,  indirect  and  con 

f  McCuttoh  against  the  State  of  Maryland,  the  Ohiel 
Supreme  Court  expressly  stated,  that  the  opinion  did 
.  tax  imposed  on  the  interest  which  the  citizeus  ol 
in  the  Bank  of  the  United  States,  in  common  with 
oJ'the  same  description  throughout  the  State.  And 
.  there  determined,  that  the  proprietary  interest  held 

of  Maryland  in  the  bank  stock  of  the  Bank  of  the 
jonld  not  "be  withdrawn  from  the  taxing  power 

must  follow  that  the  State  retains  the  power  '•^ 
axation  the  interest  which  the  appellant  baa  in  these 

nore  reason  could  it  have  been  maintained,  that  a  tax 
tst  of  the  stockholder  was  repugnant  to  tbe  Act  of 
a  in  question,  in  that  case,  than  that  this  tax  was  re- 
Act  of  Congress  regulating  the  coasting  trade.  A 
roprietary  interest  of  the  stockholder  in  the  Bank  of 
ates,  would  operate  indirectly  upon  an  instrument 
National  Government  for  the  purpose  of  carrying  into 
skuowledged  powers.  But  this  it  was  held,  could  pro- 
utional  repugnancy.  Unless  the  repugnancy  between 
f  the  State  law,  and  tbe  right  claimed  under  the  law 
direct  and  irreconcilable,   the  State  power  must  be 

'  on  this  subject  is  to  be  found  in  the  Federalist.  It 
in  the  thirty -second  number :  "  That  it  is  not  a  mere 
iconvenJeitce  in  tbe  exercise  of  (vowerM,  but  an  imme- 
jtutional  repugnancy,  that  can  by  implication,  alien- 
sh  a  preexistiug  right  of  sovereignty." 
on  is  between  an  immediate,  direct,  and  necessary 
ers,  where  power  stands  arrayed  against  power,  as  in 
>bons  and  Ogden ;  and  one  that  is  merely  possible, 
rs  in  our  form  of  government,  where  powers,  harmo- 
sives,  are  seen  operating  upon  the  same  subject, 
eive  no  repugnancy,  between  the  law  of  Maryland, 
uifon  this  property,  and  tbe  Acts  of  Congress,  under 
ption  from  it  has  been  claimed  by  the  appellant. 
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We  tbiok,  therefore,  that  the  impositioD  ol'  this  tax  was  a  consti- 
itiooal  exercise  of  the  taxing  power  of  tbe  State,  aud  that  the jndg 
lent  of  the  Gouaty  Court  nmst  be  affirmed. 


11     *Albxandee  C.  Bullitt  vs.  Andebw  Mdsgeave.— Jnue, 
1846. 

.  authorized  O.  to  purchase  certain  pereotial  property  of  H.  put  up  b;  him 
on  B.  fishery  of  B'b:  in  case  they  could  not  agree,  to  call  in  a  third  per- 
son, as  to  the  price;  and  whatever  they  agreed,  he,  B.  would  pay,  bnl 
said,  "recollect  that  when  my  claim  for  damages  and  rent  is  settled, 
whatever  remainel  will  pay  it."  This  was  communicated  to  U.  who 
said,  "I  am  perfectly  satisfied  to  leave  it  to  men,  but  I  have  done  B.  no 
damage;  I  owe  some  rent,  which  I  have  been  always  ready  to  pay  him." 
Arbitrators  were  selected,  who  awarded,  that  M.  should  "receive  the 
sum  of  81,000  for  tbe  following  property,  to  wit:  The  bousea,  sheds, 
with  all  the  apparatus  thereto  affixed  with  nails:  also  all  loose  plank 
over,  &G.."  and  repairs  on  Stony  Point  shore,  with  repairs  on  wa{^ 
bouse.  On  this  award  O.  and  H.  endorsed,  "we  do  agree  to  abide  by 
the  within  appraisement." 

Q  an  action  to  recover  the  amount  of  the  award,  B.  offered  evidence  tlut 
the  claim  thereon  was  compromised,  and  released  by  an  arrangement  in 
relation  to  certain  actions  theretofore  pending  in  Virginia,  by  B.  against 
M.;  and  for  tbe  purpose  of  inducing  the  jury  to  I>elieve  such  arrange- 
ment, proved  that  H.  had  cat  upon  the  premises  devised  to  him  by  B') 
father,  wood  to  the  value  of  83,000.  Such  proof  being  offered  without 
objection,  M.  to  rebut  it,  proposed  to  prove  that  tbe  rented  property  wu 
greatly  improved  by  him  by  his  course  of  farming.  Hdd :  that  this  tes- 
timony was  not  admissible  as  an  answer  to  the  alleged  trespass. 

Vhether  the  land  had  been  well  tilled  or  not,  or  had  been  cultivated  sou 
to  benefit  the  defendant,  were  not  questions  in  issue  before  the  jury. 

L  lessee  cannot  set  up  any  claim  for  voluntarily  farming  land  in  a  more 
beneficial  manner  than  the  lease  required. 

Vhen  a  tenant  has  been  gnilty  of  a  trespass  in  committing  waste  upon  tbe 
demised  premises,  evidence  of  better  than  ordinary  cultivation  of  tbe 
same  cannot  have  any  tendency  to  diminish  or  mitigate  a  claim  for  dam- 
ages for  such  waste. 

Vhen  a  party  offered  to  read  a  commission  to  take  testimony  and  tbe  pro- 
ceedings under  it,  to  tbe  jury,  and  his  opponent  objected  to  all  each 
parts  of  it  as  went  to  establish  a  particular  fact;  and  the  County  Court 
permitted  all  of  the  depositions  to  be  read,  to  which  tbe  defendant  ex- 
cepted, this  Court  will  not  consider  that  tribunal  as  deciding  any  other 
question  than  the  speciflc  one  raised. 

t  was  the  duty  of  the  County  Court,  as  no  other  objection  was  taken  than 
the  one  above  averted  to,  to  permit  the  residue  of  the  evidence  [a  be 
read  to  the  jury. 

t  is  not  the  duty  of  the  Court  to  point  out  objections  to  the  admissibility  »! 

lince  the  Act  of  18S5,  ch.  117,  no  point  can  be  insisted  upon,  by  the  sppel- 
laut,  which  was  not  raised  by  the  Court  below;  and  this  Court  cannot 
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'' ^heball  not  appear  to  have  beeo  presented       —^ 

irayer;  that  facts  are  asaumed  in  it  which  should 

y.  («) 

quirj  before  arbitrators,  was  such  as  to  render 
I  action  necesaarj,  a  prayer  founded  upon  the 
their  award,  in  an  action  upon  it,  which  is  silent 
otice,  and  claims  that  the  plaintiff  is  entitled  to 
;d,  irrespective  of  notice,  though  there  was  evi- 

0  be  granted,  [b) 

'  a  submission,  the  jadgment  of  arbitrators  may 
tened  bj  the  adduction  o!  evidence,  the  parties 
if  the  time  and  place  of  their  proceeding  to  in- 
bmitted  to  them.  (e| 

)  rent  a  fishery,  the  tenant  bod  the  privilege  of 
le  lands  of  bis  landlord  for  the  purpose  of  erect- 
ion erected,  were  to  be  the  property  of  the  land- 
r  was  used,  and  tbe  tenant  was  to  he  at  liberty  to 

1  might  supply,  so  far  as  it  could  be  done  without 
I  interest;  an  agreement  was  subsequently  made 
lale,  and  refer  the  value  of  them  to  arbitrators, 
:be  parties,  proceeded  to  make  an  award.  Held: 
stances  it  was  an  open  question  of  fact,  whether 
varded  upon,  which  had  net  been  aubniitted- 

»d  are  included  in  an  award,  which  cannot  be 
«rs  referred,  the  award  ia  void,  unless  what  had 
ators  has  been  subsequently  ratified  by  the  par- 
jir  act. 


rty  was  to  purchase,  and  the  other  to  sell,  mate- 
ns  of  a  lease,  tbe  latter  had  a  right  to  remoTe  at 
i  an  agreement  in  relation  to  such  purchase  was 
I,  if  purchase  money  is  to  be  paid,  it  should  ap- 
icles  appraised,  so  that  the  vendee  might  obtain 
of  the  articles  were  particularized,  and  some 
uded  under  an  et  cetera^  the  award  is  nncertain 


re  County  Court.    ThiR  was  an  action  ol'as- 
the  3d  September,   1842,  by  tbe  appellee 

Tor  work  done,  materials  roand,  goods  sold, 
an  insimul  eomputasaet. 

B.  Co.  l6Md.  445. 
Porter.  19  Md.  471. 
.  Culler.  26  Md.  551 ;  WiUon  vs.  Boor,  40  Hd.  489. 
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^  *  The  defendant  pleaded  non  cMsumpsit,  on  which  issae  was 

^*      joined. 

1st  Exception. — ^The  plaintiff  to  sapport  the  issae  on  his  part, 
offered  in  evidence  the  following  depositions,  viz: 

1.  That  of  George  Moore,  taken  for  the  plaintiff  under  the  Act  of 
1828,  who  deposed,  that  he  had  knowledge  of  the  fishing  shore  called 
Possum  Nose,  rented  b}'  Andrew  Musgrave  from  Thomas  James  Bul- 
litt ;  that  he  does  not  know  whether  there  were  any  improvements 
on  said  fishery  before  said  M.  went  there,  and  does  not  know  what 
improvements  said  M.  put  thereon ;  that  witness  came  on  from  home 
which  is  at  Havre  de  Grace,  having  work  to  do  on  the  Potomac, some 
time  in  October  or  November,  1841 5  that  at  that  time  witness  and 
Sellman,  and  Crook  were  in  partnership,  which  was  not  theu  dis- 
solved, and  they  then  had  it  in  contemplation  to  rent  the  Possnm 
Nose  fishery.  Witness  asked  Mr.  Sellman  whether  he  had  executed 
a  leiise  with  Mr.  Bullitt,  the  defendant,  or  not,  be  stated  that  he  had 
not;  that  he  had  seen  the  lease  of  old  Mr.  B.  to  A.  M.,  which  gave 
M.  the  power  to  remove  all  the  buildings  and  improvements  pat  on 
said  fishery  by  said  M.,  and  as  witness  was  going  on,  he  authorized 
the  witness  to  say  to  Mr.  B.,  the  defendant,  unless  he,  said  B.,  would 
purchase  the  imi>rovement,  or  suffer  them,  (the  witness  and  Sellman, 
and  Crook,)  to  purchase  them  and  retain  out  of  the  rent,  they  would 
have  nothing  to  do  with  the  shore.  On  the  9th  of  December,  then 
next  following,  as  witness  thinks,  or  thereabouts,  it  was  however  on 
the  day  the  arbitration  took  place,  witness  called  at  Mrs.  Murdoch's, 
at  Dumfries,  where  Mr.  B.,  the  defendant,  was  at  the  time,  and  re- 
peated to  Mr.  B.  the  said  conversation  which  had  taken  place  between 
the  witness  and  Sellman.  Mr.  B.  stated  that  he  had  sued  M.  for  a 
trespass,  and  that  said  M.  owed  him  some  rent,  consequently  thej 
did  not  speak ;  that  he,  said  B.,  authorized  the  witness  to  go  and 
buy  the  property  of  M.,  put  up  by  said  M.  on  the  Possum  Nose,  as 
low  as  witness  could,  and  in  case  witness  and  M.  could  not  agree,  to 
leave  it  to  two  men,  and  if  they  could  not  agree,  to  call  in  a  third 
person,  as  to  the  price,  and  that  whatever  they  agreed,  he,  said  B., 
^^  would  pay  it;  but,  said  he,  recollect  that  whenever  my  •claim 
^*  for  damages,  and  I  ex'pect  to  recover  a  good  deal,  and  rent  is 
settled,  whatever  remains  I  will  pay  it.  Witness  went  down  ou  the 
shore  the  same  morning  and  saw  Mr.  M.  and  stated  distinctly  to  M. 
the  conversation  which  witness  had  had  with  B.  Mr.  M.  said,  "I 
am  perfectly  satisfied  to  leave  it  to  men,  but  I  have  done  him  no 
damage;  I  owe  him  some  rent,  which  I  have  been  always  ready  to 
pay  him,  but  he  distrained  on  my  property  before  it  was  due."  Wit- 
ness and  Mr.  M.  went  down  to  the  fishery,  and  Mr.  M.  asked  $1,500 
for  the  improvements,  and  witness  offered  him  $500.  Witness  then 
told  M.  that  it  was  impossible  for  them  to  agree,  and  that  he  sap- 
posed  they  would  have  to  leave  it  to  men,  and  M.  said  that  he  was 
perfectly  satisfied  to  do  so  ;  witness  said  that  he  was  a  stranger. 


BULLITT  V8.  MF8GBAVE.— 3  GILL.  27 

DDacqaainted  with  the  meD  there,  »nd  wished  to  have  a  competent 
man  ou  his  side ;  that  witness  would  like  to  hare  witness'  partner  at 
being  the  Marsh  fishery,  Zebuloo  A.  Knnky,  as 
I,  bat  that  be,  said  M.,  mightobjecttosatd  Eanky 
at  be  waa  witness'  partner.  Said  M.  stated  that 
E.  a  gentlemao,  and  that  be  had  no  objections  to 
aid  M.,  would  choose  Mr.  Anness.  Witness  and 
ed,  if  tbe  referees  should  not  agree,  to  call  in  a 
irbatever  tbeir  decision  might  be  to  abide  by  it. 
{y  and  Anness,  did  not  agree,  and  they  called  in 
piti>er  herewith  filed  and  marked  "Exhibit  A,"  is 
hiuh  the  said  three  referees  K.  A.  and  C.  signed; 
r  marked  Exhibit  A,  was  prepared  under  the  an- 
the  defendant,  and  unless  it  had  been  prepared, 
m  and  Crook  would  not  have  rented  said  P.  N. 
&  Crook,  witness  being  a  silent  partner  wirh  them, 
lal  rent  of  9850,  tbe  P.  N.  fishery,  Stony  Point 
r  Branch  fishery,  bat  only  worked  tbe  P.  N.  fish- 
siders  the  rent  very  reasonable  with  tbe  improve- 
not  have  the  Possum  Nose  fishery  for  one  year  for 
jrovements  mentioned  in  the  arbitration  had  not 
itbertwo  fisheries,  Stony  Point  and  Timber  Branch, 
\a  worth  nothing  in  any  •  case.  After  the  _ 
een  M.  and  witness,  M.  took  witness  over  *** 
on  P.  N.  fishery,  and  pnt  witness  into  possession, 
mind,  this  is  your  property,  I  deliver  it  all  over  to 
IS  down,  it  is  at  your  risk."  Witness  considered 
his  property  from  Mr.  M.,  be  took  charge  of  it  nn- 
le  derived  from  Mr.  B.  That  he  purchased  the 
)  for  Mr.  B.,  anil  not  for  8.  &  C.  and  himself;  that 
I  agreement  endorsed  on  Exhibit  A,  and  that  in 
ment  »s  George  Moore  &  Gompauy,  he  considered 
»s  the  agent  of  Mr.  B.,  tbe  defendant;  that  wit- 
it  down  to  P.  N.  tishery,  ofi'ered  Mr.  M.  «500  for 
,  but,  on  account  of  tbe  snow,  was  unable  to  ascer- 
nd  valne;  that  iittef wards,  when  became  to  know 
nidered  the  value  ]iut  on  them  by  the  arbitrators 
[r.  B.  was  ou  the  ground  ou  the  day  of  the  arbitra- 
loes  not  know  whether  he  talked  to  the  arbitrators, 
buildings  and  improvements.  That  wituess  has 
on  of  Nicholas  Suter  in  thiscanse,  and  that  all  the 
■tinned  in  said  deposition,  by  said  Nicholas  Suter, 
ess  went  to  Posanm  Nose  fishery,  and  tbe  other 
iKire  mentioned;  that  a  high  freshet  iri  1842,  car- 
et of  the  shed  at  Possum  Nose,  which  witness  saw 
n  &  Crook  tookpossessionof  the  shore,  and  which, 
r.  Suter  could  not  have  seen ;    that  witness  col- 
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leoted  as  man;  of  the  boards  of  the  said  sixty  feet  of  shed  as  he 
coald  find,  and  pnt  them  away ;  that  two  of  the  hoases  are  covered 
with  shingles,  with  the  exception  of  aboat  three  feet  on  one  end  of 
one  of  them. 

2.  Nicholas  Sater,  a  witness  for  the  plaintiff,  also  proved  various 
repairs  and  improrements  put  upon  the  Poasam  Nose  fishery  from 
1835  to  1843,  necessary  to  a  tlsliery. 

3.  John  Rogers,  also  a  witness  for  the  plaintiff,  gave  evidence  of 
his  improvemeDts;  and  that  iu  1839,  the  buildings  and  improve- 
ments on  Possum  Nose  fishery  were  complet«,  and  the  best  on  the 
river  for  a  rented  shore.  Witness  baa  followetl  the  fishing  bnsiness 
^_  nearly  twenty-tour  years,  and  the  *  improvementfi,  in  his 
*■'*  opinion,  would  be  worth  fall  two  years  rent  of  the  unimproved 
property.  During  the  npace  between  1S36  and  1839,  the  whole  char- 
acter and  condition  of  the  shore  aforesaid  was  mach  improved  by 
Mr.  Musgrave,  so  as  to  increase  its  value  as  a  fishing  prnpertj. 
While  witness  was  there,  he  did  not  observe  any  wood  cutting  going 
on ;  did  not  see  any  wood  carried  off.  A  field  or  two  near  the  shore 
was  enclosed  with  pine  poles,  barely  enough  tor  a  fence. 

4.  Henry  Moore,  a  witness  for  plaintiff,  alao  proved  similar  facta. 

5.  Thomas  U.  Davidson  also  proved  that  be  never  had  any  coa- 
versation  with  Mr.  Bullitt  relating  to  said  shore,  but  was  present  at 
a  conversation  between  said  Bullitt,  the  defendant,  and  said  Mas- 
grave,  the  plaintiff,  about  the  paying  for  the  improvements  on  said 
shore.  It  was  aboat  one  year  ago,  either  in  last  February  or  last 
Uarch.  Witness  and  Mr.  Musgrave  were  going  down  Pratt  street 
together,  and  they  stopped  into  Mr.  Lutts'  hotel;  they  went  io,  and 
Mr.  Bullitt  was  sitting  there  behind  the  stove.  Mr.  Musgrave  weat 
np  to  him  and  slapped  him  on  the  shoulder,  and  asked  him  how  he 
was.  Some  little  conversation  took  place  between  them,  and  at  last 
Mr.  Masgrave  said  to  him,  "I  think  it  very  bard,  Mr.  Bullitt,  that  I 
cannot  get  paid  for  my  property."  Mr.  Bullitt  replied  that  their 
lease  would  expire  in  about  two  years ;  he  then  began  to  talk  aboat 
Mr.  George  Moore's  fishing  the  place,  and  the  character  of  the  place. 
Mr.  Musgrave  said  again,  that  he  thought  it  very  hard  that  he  ooald 
not  get  paid  for  his  property,  and  Mr.  Bullitt  said,  "you  must  and 
shall  be  paid  for  your  property,"  and  told  Mr.  Musgrave  that  his 
property  was  still  there.  The  conversation  all  this  time  was  cou- 
eerning  the  said  fishery. 

The  exhibit  marked  A,  referred  to  in  the  aforegoing  depositions, 
is  as  follows,  to  wit ; 

Report  of  Mr.  Wm.  Cockrill.  Richard  Anuiss  aud  Z.  A.  Kiuiky,  u 
regards  the  property  on  Opossum  Nose  fishery. 

We  agree  that  Mi*.  Andrew  Musgrave  shoald  receive  the  sam  of 
$1,00U  for  the  followjug  property,  to  wit :  The  houses,  sheds,  with  ail 
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the  apparatas  thereto  affixed  witb  nails,  also  all  *  loose  plank, 
oven,  &c.     CapHtaD,  platform  and  gallows,  and  repairs  ou      **' 
StoDy  Point  shore,  with  repairs  ou  wagon  house. 
Xoveinl»er  29th,  1841.  Wm.  Cockbill, 

RlOHABD  ANNISS, 
Z.  A.  Kawkt, 
(Endorsed.)     We,  Andrew  Musgrave  aud  Qeorge  Moore  &  Co.,  do 
agree  to  abide  by  the  within  appraisement,  as  wituess  our  bauds  and 
seals,  this  29th  November,  1841.  Andrew  Musgbave, 

Geo.  Moobe  &  Co. 
John  P.  Phillips,  for  the  defendant,  testified  that  he  was  counsel 
Alexander  C.  BallitC  in  two  cases  of  attachment  or  distress  for 
t,  in  the  County  Court  of  Prince  William,  against  Andrew  Mni<' 
VH,  and  was  also  counsel  for  said  Ballitt  in  three  actions  of  cove- 
it  in  the  Circuit  Superior  Court  of  law  and  Chancery  of  Prince 
Itiam  Guanty,  and  in  an  action  on  the  case  in  the  same  Court;  all 
be  said  cases  were  in  the  name  of  said  Bullitt,  in  his  own  right, 
ts  administrator  of  the  late  Thomas  J.  Bullitt,  of  Maryland,  and 
olved  questions  under  two  leases  made  by  the  said  Thomas  J. 
Ititt,  in  his  life-time,  to  said  Andrew  Musgrave,  &c.    The  papers 
;lie  said  cases  in   the  County  and   Sut)erior  Court  will  shew  the 
acts  of  each  suit  better  than   I  can  explain  them  here.     At  the 
y  Term  of  the  Circuit  Superior  Court  of  law  and  Chancery  for 
Dce  William  County,  1842,  Alexander  C.  Bullitt  was  in  attendance 
m  that  Court,  and  be  did  authorize  me  to  compromise  and  settle 
differences  with  said  Uusgrare,  arising  under  the  said  leases.     I 
converse  with  said  Mnsgrave  at  the  time  of  the  term  of  the  Court 
resaid,  on  the  subject  of  his  controversies  with  said  Bullitt,  with 
iew  to  carry  out  a  compromise  between  tbem,  which  I  understood 
d  Masgrave  to  be  anxious  to  effect.     The  terms  of  tbecompro- 
-.je,  as  I  understood  it,  was,  that  the  said  Bullitt  should  dismiss  all 
his  suits  against  said  Musgrave,  except  one,  and  take  a  judgment 
OD  that  one  against  said  Musgrare,  for  the  sum  of  9452.13,  with  in 
terest  from  the  first  day  of  May,  1842,  and  the  costs  of  that  suit ; 
and  that  thereupon  all  matters  of  difference  between  said  Ballitt  and 
said  "Musgrave,  arising  upon  said  leases,  were  ended  and       _ 
settled.    I  certainly  considered  Mr.  Bullitt  aud  Mr.  Musgrave      •■" 
a«  having  by  that  compromise  settled  all  differences  between  them 
arising  upon  said  leases.     I  do  not  now  recollect  that  I  beard  of  any 
other  matters  between  them,  except  some  small  accounts  for  money, 
rent,  &c.,  which  were  included  in  the  settlement.     1  understood  the 
parties  as  being  desirous  to  settle  all  their  differences,  and  I  hjve  no 
donbt  that  was  the  understanding  of  both  parties  at  the  time.     I 
certainly  should  not  have  advised  Mr.  Bullitt  to  dismiss  bis  suits 
against  Mr.   Musgrave,   and  leave  Musgrave  at  liberty  to  set  up 
anyciaitnhe  might  make  against  Bullitt.     Alter  the  compromise 
was  agreed  upon,  and  before  judgment  was  entered  up,  Musgrave 
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paid  to  Bnllitt  the  sum  of  9300  iu  cash,  and  the  jadgment  wns  eo- 
tered  up  for  the  residue  of  said  sum,  being  S152.I3,  with  iDterest 
and  coste  as  aforesaid.  Id  the  conversations  on  the  subject  of  the 
compromise,  the  claims  of  said  Musgrave  under  the  lease  for  the 
fishery  shore  were  alluded  to ;  he  set  up  in  those  conversations  all  his 
claims,  as  I  uoderstood  him,  under  the  lease.  I  recollect  the  plaiik, 
&c.,  which,  noder  the  lease,  he  was  to  bave  a  right  to  remove,  were 
alluded  to.  I  coDsidered,  and  as  already  stated,  I  believe  Mr.  Hns- 
grave  cousidered  the  compromise  as  a  full  settlement  of  all  his  de- 
mands against  Bullitt,  and  all  Bullitt's  demands  against  him  untler 
said  lease.  I  do  not  know  the  character  of  Hr.  Mnsgrave's  suit 
against  Mr.  Bullitt,  and  therefore  cannot  say  that  I  know  anythlug 
further  which  would  be  of  any  service  to  the  parties. 

Joseph  8.  Farrow  also  proved,  that  dnring  the  May  Term  of  the 
Circuit  Superior  Court  of  law  and  Chancery  of  Prince  William 
County,  in  1843,  and  after  Musgrave  and  Bullitt  had  compromised 
their  differences,  I  heard  Musgrave  say  that  they,  the  said  Musgrave 
and  Bullitt  had  settled  their  afi'airs  or  business,  and  that  he  was 
glad  of  it;  that  he  had  bad  to  pay  several  hundred  dollars,  some  three 
or  five  hundred  dollars,  and  further  said  deponent  saith  not. 

Washington  S.  Norville  also  proved  that  he  was  at  the  May  Term 
of  the  Superior  Court  of  Prince  William  County  in  1842,  in  company 
with  the  plaintiff,  Mnsgrave,  who  desired  me  to  'endeavor  to 
*>*'  bring  about  a  compromise  of  the  several  suits  pending  be- 
tween the  plaintilf  and  defendant  for  damages  for  cutting  wood  aad 
for  rent;  the  said  plaintiff  authorized  me  to  propose  to  the  ilefeDd- 
ant,  that  if  he  would  dismiss  his  suits  for  damages  for  cutting  wood, 
he,  the  said  delendant,  might  take  judgment  for  his  rent,  nnd  it 
should  end  their  legal  controversies  iu  Virginia,  and  fully  discbarge 
all  claims  nnd  demands  of  every  nature  whatever,  wliich  the  plniotiff 
had  against  the  defendant  under  dealings  in  Virginia.  I  wasnoE 
present  when  any  conversation  took  place  between  the  plaintifi'  and 
John  P.  Philips,  nor  was  I  present  when  the  final  arrangement  was 
made  between  the  parties  as  to  their  differences  above  referred  to. 
I  heard  the  plaintiff  say,  on  tbe  day  of  the  compromise,  that  he 
would  sue  the  defendant  in  Baltimore,  and  I  am  under  the  impres- 
sion that  he  made  this  declaration  before  the  compramise  was  made. 
I  never  heard  the  plaintiff  say  anything  about  snch  a  suit  afterwardf. 
Acting  as  a  constable  of  Prince  William  County,  I  received  an  at- 
tachment issued  by  a  magistrate  of  said  county,  a  copy  of  which, 
marked  A,  is  hereunto  annexed  as  a  part  of  this  answer;  auder 
which,  on  the  date  of  said  warrant,  I  went  upon  the  premises  leased 
by  Bullitt  to  Musgrave,  and  seized  the  property  meutionetl  in  Diy  re- 
turn thereon,  but  did  not  remove  it ;  it  was  suffered  to  remain  in  the 
care  of  Mnsgrave's  manager,  and  three  days  alterwards  was  sorreo- 
dered  upon  Musgrave  suing  out  a  writ  of  replevin.  I  heard  Bnllitt 
say  he  was  afraid  Musgrave  would  remove  the  property  before  tht 
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rent  became  due,  but  any  dednratiOD  us  to  liis  inteutions  against 
Margrave,  further  than  to  make  bis  reut,  I  did  not  hear.  I  have 
been  on  the  premises,  assisted  by  a  geDtleman,  Mr.  Heury  Chapman, 
meiisured  the  plank  claimed  by  the  plaiutilt',  and  And,  by  calcula- 
tion, to  amount  to  about  fifteen  thousand  feet,  and  do  think  it  worth, 
a.t  the  expiration  of  the  lease,  not  more  than  Qfty  cents  per  hundred 
feet;  that  it  is  now  iu  rapid  itate  of  decay.  At  the  request  of  the 
defendant,  I  have  been  over  the  land  embraced  in  the  lease,  to  as- 
certain as  near  by  judgment  the  quantity  of  wood  cut  from  the  land ; 
Ijadgeabont  one  thousand  cords;  was  worth  at  the  time  to  defend- 
ant one  dollar  per  cord  standing,  it  being  near  the  river  banks.  I 
•think  the  wood  was  worth  at  that  time  one  thousand  dol- 
larsj  tiie  fence  made  by  Musgrave  was  of  poles.  I  think  that  "*" 
a  large  portion  of  wood  carried  away  would  have  made  rails;  could 
bave  been  applied  to  farming  purposes.  I  further  state,  that  at  the 
time  I  levied  warrants  of  distraint  and  attachment,  the  said  plaintiff 
acknowledged  that  he  was  indebted  to  Bullitt  after  crediting  some 
orders  drawn  on  the  plaintiS*,  which  said  Bullitt  directed  to  allow  if 
he  paid  the  remainder  of  the  rent.  At  the  time  of  the  compromise, 
the  only  item  in  dispute  was  the  suit  for  the  trespass  on  terms  of  the 
lease,  and  damnges  for  breach  of  covenant.  I  think  the  fishing  shore 
occupied  by  Musgrave,  when  rented,  if  it  had  been  put  up  to  tbo 
highest  bidder,  would  have  reut«d  for  $1,000  or  91,200. 
And  also  the  following  leases: 

Memorandum  of  an  agreement  made  and  entered  into  this  16th 
August,  1836,  between  Thomas  J.  Bnllitt  of  the  one  part,  and  An- 
drew Musgrave  of  the  other  part.  The  said  B.  agrees  to  let  and 
demise,  and  doth  hereby  let  and  demise,  unto  the  siiid  M.,  the  lishing 
shore  of  the  said  B.,  on  the  Potomac  Biver,  commonly  called  the 
Possani  Nose  fishery,  for  the  term  of  four  years,  to  commence  on  the 
iBt  day  of  January,  1838.  In  consideration  whereof,  the  said  Mus- 
grare  doth  hereby  ngree  with,  and  bind  himself  to  the  said  B.,  to 
pay  him,  the  said  B.,  the  annual  rent  of  95(10,  at  the  following 
periods,  that  is  to  say,  on  the  1st  day  of  July  in  each  year  during 
the  said  term.  This  fishery  is  to  extend  down  the  river  to  the  four 
acres  of  land  devised  by  the  father  of  the  said  B.  to  his  sisters,  and 
laid  off  by  the  said  B.  for  bis  sisters  and  tbeir  heirs,  and  no  further, 
and  is  to  estend  up  the  river  so  far  as  not,  iu  any  manner,  to  obstruct 
or  interfere  with  the  Timber  Branch  fishery,  and  no  further,  it  being 
tbe  intention  that  the  Timber  Branch  fishery  sliall  be  and  remain 
free  and  clear  from  any  obstruction  or  interruption  whatever.  The 
^id  M.  has  the  privilege  of  getting  timber  out  of  the  woods  of  the 
aaid  B.,  for  the  purpose  of  erecting  buildings  for  the  accommodation 
of  the  said  Possum  Nose  fishery,  which,  when  erected,  are  to  be  tba 
entire  property  of  said  B.,  so  far  as  his  timber  is  used,  and  to  be 
careruily  preserved  for  the  time.    The  said  B.  is  to  be  at  no  other 
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expense  whatever.  •  "  The  said  M.  is  at  liberty  to  remoTe 
''^  such  materials  as  he  may  supply  towards  the  baildiags,  othei 
than  those  trom  the  woods  of  the  said  B.,  so  far  as  it  can  be  done 
without  exposure  of,  or  injury  to,  the  uiateriala  towards  the  Mid 
buildings  attained  out  of  the  woods  of  the  said  B.  The  said  Mar- 
grave is  to  deliver  up  the  said  demised  premises  at  the  end  of  the 
said  term  to  the  said  Bnllitt,  his  heirs  or  assigns,  peaceably  aad 
promptly. 

Id  witness  whereof,  the  said  paities  have  hereto  set  their  hamk 
and  seals.  Thos.  J.  Bullitt,       [Seal] 

Andbew  Musc:bat£,  [SeaL] 

Memoraudum  of  an  agreemeDt  made  aud  entered  into,  on  this  8th 
day  of  September,  1836,  between  Thomas  James  Bullitt,  and  An- 
drew Musgrave  aud  John  H.  Williams,  of  Prince  William  Connty, 
ID  the  State  of  Virginia,  of  the  other  part.  The  said  Bullitt  agrees 
to  let  and  demise  unto  the  said  Musgrave  and  the  said  Williaios,  im 
and  during  the  term  of  five  years,  to  commence  on  the  Ist  day  of 
January  next,  a  parcel  of  laud,  belonging  to  the  said  Bullitt,  lying 
and  being  in  Prince  William  County,  in  the  State  of  Virginia,  in  a 
neck  between  the  River  Potomac  aud  Quantico  Creek,  that  is  to 
say,  the  arable  aud  woodlaud  only,  contained  within  the  followmg 
limits,  with  the  exceptions  hereiuafter  mentioned:  Beginning,  &c 
All  fisheries,  and  all  laud  necessary,  for  the  I'tiU  enjoyment  aod 
accommodation  thereof,  excepted,  and  the  free  passage  of  the  tenants 
and  agents  of  the  said  Bnllitt,  to  aud  from  the  fisheries  also  ex- 
cepted ;  it  being  the  intention  of  these  presents,  that  the  said  Mns- 
grave  aud  Williams  are  not,  tn  any  manuer,  to  molest  or  intemipt 
the  fisheries,  the  land  needful  for  the  enjoyment  and  accommodation 
thereof,  or  the  free  passage  of  the  tenants  and  agents  of  the  said 
Bullitt,  to  and  from  the  same  as  heretofore.  In  cooslderation 
whereof,  the  said  Mnsgrave  and  Williams  do  hereby  agree  with,  aod 
bind  themselves  to  the  said  Bullitt,  for  the  annual  rent  or  sddi  ef 
money  following :  that  is  to  say,  the  sum  of  9100,  current  money  of 
the  United  States,  on  the  last  day  of  December,  in  the  year  of  oar 
Lord,  1837,  and  the  rent  or  sum  of  $200,  like  money,  on  the  last  day 
of  December  in  each  aud  every  year  thereafter,  during  the  said 
term.  The  said  Mnsgrave  and  Williams  are  at  liberty  to 'cat 
**  down,  for  the  use  of  the  demised  premises;  that  is.  for 
buildings,  fences,  fuel,  and  other  purposes,  all  the  second  growth  of 
wood  and  lumber,  on  the  river  adjoining  the  field  now  in  the  occupa- 
tion of  Bell  aud  others,  and  being  within  the  linos  aforesaid,  and  Co 
sell  and  dispose  of,  for  their  own  benefit,  the  lapse  of  the  timber  cat 
down  for  raits  aud  other  wood  that  cannot  be  carefully  applied  to 
the  purposes  aforesaid,  aud  otherwise  would  gotodecay  and  he  lost; 
but  the  original  growth  of  wood  and  timber  next  to  the  creek,  is  to 
be  preserved  for  the  support  of  the  demised  premisea,  save  only 
what  may  be  necessary  fbr  the  use  of  the  farm,  after  the  reasonable 
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Mid  discreet  coosumptionof  what  is  before  permitted  ti)  be  cat  down. 

Incase  of  failare  of  rail  timber,  within  the  lines  aforesaid,  dnring 

the  said  term,  after  the  discreet  consumption  thereof,  the  said  Mns- 

*  ""'"    IS  ar«  at  lil>erty  to  procare  rail  timber  for  the 

irm  out  of  tbe  other  woods  of  the  said  Bullitt. 

Iso  proved,  that  M.,  between  1838  and  the  spring 
lid  wood  off  of  said  land,  to  a  value  amonoting 
rSO;  tbe  plaintiff  proved  that  such  cutting  was 
it  of  T.  J.  B.,  in  his  B's  life-time,  and  to  the  de- 
Thomas'  death. 

an  offered  io  evidence  the  following  depositions, 
mission,  viz : 

>f  John  W.  Tjler  stated,  that  he  knew  of  several 
parties,  to  wit :  Two  attachments  and  four  other 
latter  snits  were  brought  against  A.  Musgrave 
ims,  tbe  one  by  Alex.  0.  Bnllitt  in  bis  own  right,  and 
tentative  of  Tbos.  J.  Bullitt  j  the  third  was  an 
¥100,  claimed  to  be  due  the  estate  of  Tbos.  J. 
usgrave,  and  the  fourth  was  brought  by  Alez.  C. 
a  rent  of  $500.  That  he  was  the  attorney  of  A. 
suite  alluded  to  in  bis  previous  answer,  and  the 
<ue  of  the  attachments  was,  that  tbe  attachment 
ich  was  sDstained  by  the  Court,  and  the  attach- 
.  Tbe  defence  to  the  other  was,  that  the  amount 
paid,  and  there  was  in  the  progress  of  the  canse  a 
isgrave's  favor  for  costs.  Deponent  says, 
recollect  particularly  tbe  Courts  at  which  ^™ 
rere  end«d.  The  other  suits  sp<AeQ  of  were  in  the 
^nrt  of  Law  and  Chancery  for  Prince  William, 
as  deponent  believes,  at  the  May  Term,  1842,  of 
tbe  fdlowiog  circnmstaoces :  During  tbe  Court, 
general  propositions  for  compromise,  and  having 
A.  Musgrare  that  the  suits  for  damages  forcutting 
7  wood,  &c.,  was  vexatious  and  frivolous,  and  that 
or  the  9100  claimed  in  another  suit,  and  that  be 
>ject  to  some  offsets ;  there  was  a  proposition  made 
given  for  the  rent,  if  the  plaintiff  would  dismiss 
This  proposition  was  not  acceded  to,  and  there 
robabiiity  of  a  compromise.  When  the  cases  were 
er  on  the  docket,  the  Judge  of  tbe  Court  refused 
.,  on  the  score  of  his  being  a,  relative  of  the  plain- 
:hem  to  be  sent  to  another  judicial  circuit.  After 
that  no  judgment  could  be  bad  tor  the  rent  during 
)  Coart,  and  that  increased  tronble  and  expense 
by  the  removal  of  the  causes,  the  proposition  for 
euewed,  and  it  was  finally  agreed  that  judgment 
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was  to  be  given  I'or  the  rent  claimed,  subject  to  offsets  agreed  on  bv 
the  parties,  amouDting  to  asmati  Rum,  and  tbnt  the  other  three  casae 
were  to  be  dismissed  ;  agreed,  which  wa^  accordingly  done.  Tbe  dfr 
pouent  cannot  tell  the  motives  or  inducements  to  the  settlemeDt 
further  than  hia  answer  may  disclose.  The  depoDeut  Buys,  tbat  h< 
knows  of  Qo  agreement,  contract  or  promise,  on  the  part  of  mi 
Musgrave,  to  abandon  any  action  or  cause  of  action  in  Baltimore,  oi 
elsewhere,  that  he  had  agaiust  said  Bullitt,  in  consideration  of  Bnl 
litt's  dismissing  the  suits  aforesaid,  in  Virginia.  The  detx>neDt  Ba>i 
that  he  was  tbe  attorney  of  said  Musgrave,  and  certainly  nevei 
heard  of  any  terms  or  conditions  as  mentioned  in  the  foregoing  in 
terrogfttories,  and  thinks  that  a  client  would  usually  mention  sact 
matters  to  his  counsel  if  they  existed. 

*  The  deponent  says,  that  the  copieslrom  the  order  booko: 
'*'*  the  Court,  marked  A  and  B,  and  hereto  annexed  and  cer 
tifled  by  the  clerk,  shews  the  terms  of  the  settlement  as  deponeni 
tinderstood  it.  The  judgment  for  $152.13,  with  iut«rest  from  In 
May,  t842,  being  the  balance  of  rent  of  toUO,  after  paying  down  thf 
sum  of  930(1  in  mooey,  or  thereabouts,  and  allowing  tbe  off«ete 
The  deponent  says,  that  A.  Musgrave  conferred  with  him  both  be 
fore  and  after  tbe  compromise,  as  to  bringing  salts  for  damage 
against  A.  C.  Bullitt,  and  also  as  to  the  expediency  of  suing  him  ii 
Maryland  or  in  Virginia,  and  finally  concluded,  as  a  matter  of  con 
venience  to  himself,  to  bring  the  suits  iu  Baltimore,  Md.,  aud  fnnhei 
this  deponent  saith  not. 

A. — Virginia.  At  a  Circuit  Superior  Court  of  Law  aud  Chan 
eery,  oC  Prince  William  County,  held  on  tbe  19th  day  of  May,  1842 

Alexander  C.  Bnllitt,  plaintiff,  against  Andrew  Musgrave,  defend 
ant.  In  coveoaut.  This  day  came  tbe  plaintiff,  by  his  attorney 
ami  tbe  detendant,  by  John  W.  Tyler,  Esq.,  his  attorney,  acknow 
ledges  the  plaintifi''3  action,  aud  agreed  that  the  plaintiff  has  siu 
tained  damages  in  this  case  to  the  sum  of  9152.13,  with  legal  inte 
rest  thereon  from  the  Ist  dayof  May,  1S42,  till  payment.  Therefort 
it  is  considered  by  tbe  Court,  that  tbe  pliiintiff  recover  against  tlit 
defendant,  his  damages  acknowlf  dged  as  aforesaid,  and  bis  coats,  bj 
him  about  his  suit,  in  this  behalf  expended;  and  the  said  defendaal 
in  mercy,  &c. 

B. — A.  C.  Bullitt,  plaintiff,  against  A.  Musgrave,  defendant  T 
J.  Bullitt's  adm'r,  pi'ff,  against  same  deft.  In  covenant.  SauiE 
plaintiff  against  same  defendant.    In  case. 

These  causes  are  dismissed,  being  agreed  betweeu  tbe  parties. 

The  foregoing  are  true  transcripts  from  tbe  records  of  the  Circail 
Superior  Court  of  L;iw  and  Chancery,  of  Prince  William  Coauty,  in 
the  State  of  Virginia.  lo  testimony  whereof,  I  have  hereto  set  mt 
band,  this  8th  day  of  August,  1843.  P.  D.  Lipscohb,  Clerk. 

Daniel  Katcliffe  de|>osed,  that  he  concurred  in  tbe  staiements  ol 
John  W.  Tyler;  and  that  he  was  present  at  a  conversation  between 
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A.  C.  B.  and  A.  M.,  in  the  towu  of  Damfries,  tonching  *  their 


diOereDcea  in  Virginift,  and  endenvored  to  effect  a  settlement 
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«r  the  xame,  but  tailed.  The  difficulty  ueemed  to  arise  out  of  matters 
of  account,  and  I  heard  iiottaing  said  about  dnmages  for  trespass 
committed  by  Mnsgrave.  I  have  lived  tor  the  last  six  or  eight  years 
nitbiu  four  milex  of  the  farm  and  ttshery  rented  by  Mr.  Masgrave 
of  Mr.  Ballitt,  aud  have  had  frequeut  opportunities  of  observing  the 
manner  in  which  the  same  was  managed,  and  hesitate  not  to  say 
that  I  was  surprised  when  I  heard  that  Mr.  Bullitt  had  instituted 
proceedings  against  Mr.  Musgrave  for  damages  on  account  of  tres- 
pass committed  by  him.  When  Mr.  Musgrave  took  the  property 
alladed  to,  it  was  of  little  value  comparatively,  and  when  he  left  it, 
possessed  as  much  character  aa  any  of  a  similar  description  in  this 
whole  section  of  country,  and  la  my  estimation,  this  change  is  ascriba- 
ble  ID  a  great  measure,  to  Mr,  Musgrave's  judicious  and  pruilent 
managemeut.  The  conversation  »ix)ve  alluded  to,  took  place  prior 
to  the  middle  of  May,  1M2,  and  subsequent  to  the  valuation  of 
HoHgrave's  property  on  Bnllitt's  fishery  by  Richard  Anoiss,  Z.  A. 
EsDky  and  Witliani  Gockrill,  Esq. 

James  Lee  also  proved,  that  Musgrave  improved  the  reDt«d  farm  ; 
hnew  of  trespass,  and  seizure  under  distress  by  rent.  Other  proof 
was  offered  of  the  improvement  of  the  rented  premises. 

Papers  referred  to  iu  the  aforegoing  depositions. 

C— A  writ  of  replevin,  Musgrave  vs.  Bullitt,  issued  8th  May,  1841. 

D. — Affidavit  for  an  attachment  by  B.  against  M.,  for  rent  due 
B'g  father,  6th  May,  1841.     Return  attached,  and  quashed. 

The  plaintiff  offered  to  read  the  depositions,  but  the  defendant 
objected  to  all  such  parts  thereof  as  went  to  shew,  that  Musgrave, 
bf  his  farming  of  said  land,  benefited  it  for  the  defendant  or  his 
father.  The  Court,  [Pueviance,  A.  J.,]  permitled  all  of  said  depo- 
sitions to  be  read  the  Jnry.     The  defendant  excepted. 

2Dd  Exception. — The  plaintiff  aud  defendant  having  given  in  evi- 
dence the  testimony  stated  in  the  foregoing  exception,  which  it  is 
agreed  shall  form  part  of  this  exception,  the  plaintiff  offered  the  fol- 
io via  g  prayer. 

•"That  if  the  jury  believe  the  evidence  of  the  plaintiff's 
witness,  George  Moore,  iu  relation  to  the  agreement  of  refer-  *'* 
«nce,  executed  by  the  piaiatiff'  and  George  Moore  &  Co,  dated  29th 
Koveinber,  1841,  and  the  report  and  award  made  under  said  refei*ence, 
also  dated  29th  November,  1841 ;  and  if  they  lielieve  that  said  refer- 
ence, aud  report  and  award  was  made,  as  stated  by  said  witness  Moore, 
tbat  then  the  plaiutiS'  ii4  entitled  to  recover  the  amount  of  such 
award,  unless  the  jury  shall  also  find  from  the  evidence  in  the  case, 
that  afterwards  it  was  agreed  by  and  between  the  plaintiff  and 
defendant,  that  the  amount  so  due  to  the  plaintiff,  in  virtue  of  said 
reference  and  award,  should  be  considered  as  compromised  and  re- 
leased by  the  arrangement  made  iu  Virginia,  in  May,  1842,  men- 
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tioned  in  the  evidence  of  the  witness  John  W.  Tyler,  and  the  other 
witnesses  testiljing  in  regard  to  said  arrangement,  under  the  oom- 
mission  to  Virginia." 

Which  the  Coart  gave,  and  to  whicti  direction  and  opinion  of  the 
Oonrt,  the  defendant  excepted. 

The  verdict  and  judgment  being  for  the  plaintiff  below,  the  defend- 
ant there  prosecuted  this  appeal. 

The  caase  was  argaed  before  ARCHBB,  C.  J.,  Dobset  and  Uab- 
TlH,  JJ. 
McJHahon  and  Olenn,  for  the  appellants. 
Reverdy  Johnson,  for  the  appellees. 

Abcheb,  G.  J.,  delivered  the  opinion  of  this  Court.  The  excei^ 
tions  in  this  case  are  on  the  part  of  the  defendant.  The  llrst  hiu 
reference  to  the  admissibility  of  evidence. 

The  plaintiff  offered  to  read  in  evidence  a  commission  returned  (a 
the  22nd  of  Augnst,  1843 ;  bnt  the  defendant  objected  to  all  saeli 
parts  of  it  as  went  to  show  that  Musgrave,  by  his  farming  of  the 
land  leased  by  the  defendant's  father  to  bim,  benefited  it  for  tbt 
defendant,  or  his  father.  By  the  depositions  of  several  witneseet 
taken  under  this  commission,  it  was  proved,  that  farming  of  thf 
land  had  been  so  conducted  as  to  benefit  the  defendant.  This  can 
stitated  the  portion  of  the  evidence  songht  to  be  excluded. 

*Thc  action  was  in  assumpsit,  and  was  brought  to  reoovei 
^'  the  amount  of  an  award,  signed  by  arbitrators  on  the  29th  oi 
November,  1841:  the  defence  to  this  action  consisted  of  evidenct 
offered  on  the  part  of  the  detendant,  to  show  that  the  claim  on  the 
sward  was  compromised  and  released  by  an  agreement,  entered  inU 
between  the  parties  in  Virginia,  in  May,  1842.  And  the  defendant, 
for  the  purpose  of  inducing  the  jury  to  believe  that  sach  an  arrange 
ment  as  was  insisted  upon  by  him  had  been  made,  offered  proof! 
without  objection,  that  the  plaintiff  had  cut  npon  the  demised  prem 
ises  between  1838  and  the  spring  of  1841,  and  sold  off  the  premiw 
wood  to  the  value  of  from  92,000  to  $2,150.  The  defendant  deemed 
the  proof  of  a  claim  to  damages  for  trespass,  in  cutting  the  wood  U 
so  great  an  amount  aA  92,000  or  $2,700,  as  important  to  show  that  il 
was  improbable  claims  to  such  an  extent,  over  and  beyond  his  claims 
for  rent,  would  be  compromised  for  so  inconsiderable  a  sum  as  that 
for  which  judgment  had  been  entered.  Whether  this  evidence  wu 
admissible  or  not,  we  are  not  called  upon  to  determine ;  bnt  the  evi- 
dence objected  to  is  wholly  inadmissible,  unless  upon  some  ground 
it  could  be  considered  as  an  answer  to  the  alleged  trespass  in  cnttiog 
the  wood  :  for  whether  the  land  had  been  well  tilled  or  not,  or  had 
been  cultivated  so  as  to  benefit  the  defendant,  were  not  qnestions  in 
issoe  before  the  jury.  No  claim  could  be  set  up  by  the  lessee  for 
voluntarily  farming  the  land  in  a  more  beneficial  manner  thaD  tbs 
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lease  reqaired.  Nor  coald  the  evideooe,  npon  any  view  of  it,  be  con- 
sidered as  furni!>hjng  any  answer  to  tbe  alleged  trespass.  Itconld 
not  have  any  tendancy  to  diminish,  or  mitigate  the  damages.  We 
thererore,  think  the  testimony  objected  to  was  wholly  inadmissible, 
and  that  it  should,  consequently  have  been  rejected  by  the  Court. 

It  has  been  nrged  by  the  appellant,  that  the  Courtbelow  not  only 
decided  tbe  evidence  objected  to  by  him,  to  be  admissible,  bnt  that 
all  the  evidence  taken  niider  tbe  commission  was  itdmisaible,  and 
proceeding  on  this  assnmptioa,  various  objections  have  been  urged 
to  different  portions  of  the  evidence.  But  we  have  not  considered 
the  Court  below  as  deciding  any  other  qnestious  than  tbe  R])eciflc 
question  raised,  and  which  we  have  'examined.  Tbe  Court, 
it  is  trne,  did  permit  the  whole  of  tbe  evidence  to  be  read  to  ^^ 
tbe  jury,  after  disposing  of  the  particular  objection  raised,  and 
ibis  it  was  their  duty  to  do  as  no  other  objection  was  taken  than 
tbat  which  has  been  adverted  to.  It  was  not  tbe  doty  of  the  Court 
to  point  out  objections  to  the  admissibility  of  other  portions  of  the 
evidence  taken  under  the  commission,  but  they  might  well  await  the 
action  of  tbe  complainant  in  relation  thereto,  and  if  no  other  objec- 
tion was  urged,  the  Court  only  performed  their  duty,  in  allowing  the 
commission,  and  the  evidence  taken  under  it,  to  have  been  read  to 
the  jury.  Since  the  Act  of  1825,  ch.  117,  no  poiot  can  be  insisted 
npon  by  the  appellant  which  was  not  raised  in  the  Court  below,  and 
we  cannot  act  on  a  question  which  shall  not  appear  to  have  been 
presented  to  tbe  County  Court.  Believing  tbe  only  point  decided 
by  the  County  Court,  to  have  i>een  the  question  raised  on  the  par- 
ticular evidence  objected  to,  we  cannot  entertain  the  appeal  in  rela- 
tion to  the  objections  urged  to  other  portions  of  the  evidence,  taken 
DDiler  the  commission. 

Tbe  plaintitf',  in  the  second  bill  of  exceptions,  prayed  the  Court's 
opinion  to  the  jury,  that  if  the  jury  believe  the  evidence  of  the  plain- 
tiff's witness,  George  Moore,  in  relation  to  the  agreement  of  refer- 
ence, also  given  in  evidence,  and  executed  by  the  plaintiff,  and 
George  Moore  &  Co.,  dated  20th  Nov.  1841  ^  and  tbe  report  and 
award  made  nnderoaid  reference,  also  dated  29th  Nov.,  1841;  and 
if  they  believe  the  said  reference  and  report,  and  award  was  made, 
SB  stated  by  the  said  witness,  Moore,  that  then  the  plaintiff  is  en- 
titled to  recover  the  amount  of  such  award,  unless  tbe  jury  shall 
abo  find  from  the  evidence  in  the  case,  that  afterwards  it  was 
agreed  by,  and  between  the  plaintiff  and  defendant,  that  the 
amonnt  so  due  to  the  plaintiffs,  in  virtue  of  said  reference  and 
award,  should  be  considered  as  compromised,  and  released  by  the 
arrangements  made  in  Virginia  in  May,  1842,  mentioned  in  the  evi- 
dence of  the  witness,  Jno.  W.  Tyler,  and  the  other  witnesses,  testify- 
ing in  regard  to  said  arrangement,  under  the  commission  to  Tirginia. 

There  are  fatal  objections  to  the  instruction  prayed.  Facts  are 
acanmed  which  should  have  been  submitted  to  tne  jury.    Thus,  the 
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.  question  of  notice,  was  a  fact  to  be  found  bj  the  ♦  jury.   There 

^^  was  abundant  evidence  to  show  notice;  but  the  prayer  is  not 
put  on  the  hypothesis  of  notice,  and  no  matter  what  the  jury  might 
believe  on  the  subject  of  notice,  they  would  have  been  bound  by  the 
instruction  granted,  to  have  found  for  the  plaintiff,  if  they  believed 
the  evidence  of  Moore,  in  relation  to  the  reference,  report,  and  award, 
provided  they  further  believed  that  no  compromise  had  been  made, 
as  mentioned  in  the  instruction. 

The  nature  of  the  enquiry  by  the  arbitrators,  was  such  as  to 
render  notice  necessary.  By  the  agreement  between  the  parties,  of 
the  16th  of  Aue:ust,  1836,  Musgrave  had  liberty  to  remove  such 
materials  as  he  might  supply  towards  the  buildings,  other  than  those 
from  the  woods  of  Builitt,  so  far  as  it  could  be  done  without  exposore 
of,  or  injury  to  the  materials  towards  the  said  buildings,  obtained 
out  of  the  woods  of  the  said  Bullitt.  It  was  the  purchase  of  these 
materials  by  the  one,  and  the  sale  by  the  other,  which  was  the  object 
of  the  reference.  Had  notice  been  given,  it  is  fair  to  presume,  that 
evidence  might  have  been  adduced,  to  show  that  injury  might  arise 
from  the  removal  of  some  of  the  materials  furnished,  within  the 
meaning  and  terms  of  the  contract.  At  all  events,  the  judgment  of 
the  arbitrators  might  have  been  influenced  or  enlightened,  by  the  ad- 
duction of  evidence  on  the  part  of  the  defendant. 

It  was,  moreover,  a  question  of  fact  to  be  determined  by  the  jury, 
whether  matters  had  not  been  awarded  upon,  which  had  not  been 
submitted  by  the  parties,  for,  if  such  matters  had  been  included  in 
the  award,  which  could  not  be  separated  from  the  matters  referred, 
the  award  would  be  inoperative  and  void,  unless  indeed  what  had 
been  done  by  the  arbitrators,  had  afterwards  been  ratified  by  the 
party,  to  be  affected  by  such  award. 

There  was  evidence  that  buildings  had  been  erected  on  Stony 
Point  by  Musgrave,  and  the  award  finds  for  repairs  on  the  Stony 
Point  shore. 

The  reference  agreed  upon  was  to  value  the  property  on  the 
Opossum  Nose  Fishery  only;  and  if  repairs  were  valued,  which  had 
been  put  up  on  Stony  Point  Fishery,  such  repairs  were  not  within 
the  submission.  It  is  true  this  enquiry  would  be  •imma- 
^^  terial,  if,  after  the  appraisement  had  been  made,  the  defendant 
had  ratified,  the  same.  But  the  instruction  does  not  require  the  jory 
to  enquire  into  the  fact,  whether  there  had  been  a  subsequent  ratifi- 
cation of  the  award,  in  case  of  any  excess;  but  the  jury  are  in-^ 
structed  to  find  the  amount  of  the  award,  if  they  believe  the  evidence 
of  Moore  in  relation  to  the  reference  and  award,  and  if  they  believe 
the  reference,  report,  and  award  were  made,  as  stated  by  Moore. 
Now  this  instruction  is  silent  as  to  any  evidence  in  relation  to  the 
endorsement  on  the  award  signed  by  Musgrave  and  Moore  &  Co-» 
and  if  that  had  been  put  to  the  jury,  on  their  belief  of  the  evidence 
of  Moore  on  that  subject,  still  it  would  not  follow,  that  the  jury  must 
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fiod  the  atnonnt  of  the  award  for  tbe  iilaintiff,  for  Moore  does  Dot 
prore  any  comiDnnication  with  Bnllitt  in  relation  to  stich  ratiflcation, 
or  that  any  power  was  imparted  to  him  otherwise  than  by  the 
original  power.  He  does  not  directly  prove  his  authority,  but  only 
slates  that,  what  he  did,  he  considered  he  was  doing,  as  ageat  of 
Bnllitt,  the  defendant.  It  was  but  his  opinion,  which  to  be  snre,  had 
beeti  admitted  as  evidence  to  the  jury,  without  objection;  and  if  the 
jury  bad  tielieved  be  had  truly  stated  bis  belief,  it  still  was  not  im- 
perative upon  them  as  to  the  fact,  whether  authority  had  been  im- 
parted to  him  by  Bnllitt  to  ratify  the  airard. 

But  in  addition  to  the  above  objections  to  tbe  instractioD  given  by 
the  Court  below,  there  is  another  which,  to  our  minds,  is  conclusive. 
The  award  is  wholly  uncertain,  and  therefore  void;  and  if  all  other 
objections  were  waived,  it  could  not  furnish  the  basia  of  the  instruc- 
tion granted.  Tbe  design  of  Bullitt  was  to  purchase,  and  Musgrave, 
to  sell  tbe  materials,  which,  by  the  terms  of  the  lease,  the  latter  had 
the  right  to  remove.  If  the  sum  awarded,  the  purchase  money,  is  to 
be  paid,  it  should  suBBciently  appear  what  were  tbe  articles  appraised, 
eo  that  the  vendee  might  obtain  a  title.  In  this  respect,  we  consider 
the  award  uncertain ;  certain  articles  are  particularized,  but  some  are 
not,  but  are  inclnded  under  an  et  cetera.  These  terms  mnst  mean 
something,  but  what,  can  only  be  left  to  conjecture.  The  parties 
ODght  not  to  be  left  to  speculation;  and  we  could  not  sanction  an 
avard  so  iudefiuite. 

*  We  consider  these  questions  iis  all  necessarily  raised  by 
the  prayer  offered,  and  mnst  presume  they  were  brought  to      "* 
the  attention  of  tbe  Court  below. 

Judgment  reversed,  and  procedendo  awarded. 


E.  8.  Bdohanan  et  nl.  vs.  Alexander  Loeman  et  al. — June  Term, 
1845. 

A  vendee  of  an  estate,  in  an  unexecuted  contract,  is  entitled  to  have  that 
for  which  he  contracted,  before  he  can  be  compelled  to  part  with  tbe 
consideration  be  agreed  to  pay.  (a) 

The  ability  of  the  vendor  to  convej  should  exist,  whan  his  duty  by  the  con- 
tract arleee  to  convey,  or  at  the  time  of  a  decree  for  a  conveyance,  where 
time  is  not  of  the  essence  of  tbe  contract-  [b] 

[a)  Approved  in  Dorsey  vs.  ITobbg,  10  Md,  417;  Foleu  vs.  Crow.  37  Md.  58; 
Savner\B.  Wilson.  48  Md.  44 1.  But  there  are  many  oaaea  where,  owing  to 
>P«cial  citcumstanceB.  the  vendor  may  obtain  specific  performance  of  tbe 
coaCract.  although  he  may  not  be  able  to  convey  to  the  vendee  to  the  full 
Mtent  t>argained  for.    Folej/  vs.  Crow. 

*J  Approved  in  Dorseg  vs.  Hobbs,  10  Md.  417;  Foley  vs.  Croio,  87  Md.  S9. 
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A  vendee  is  not  bound  to  take  an  estate  fettered  with  incumbranoee,  by 
which  he  may  be  subjected  to  litigation  to  procure  his  title,  (c) 

After  a  contract  for  the  sale  of  land,  the  vendor  mortgaged  the  same,  and 
upon  a  bill  filed  by  the  mortgagee  for  a  sale,  to  which  the  vendee  was 
no  party,  a  decree  was  passed  to  sell,  and  the  trustee  directed  by  the 
decree  to  convey  to  the  purchaser  the  right  of  the  mortgagor  and  mort- 
gagee, which  was  executed  by  a  sale  and  deed  to  the  purchaser,  in  oon- 
formity  with  the  decree,  to  all  which  the  vendor  voluntarily  consented. 
Held: 

1st.  That  this  decree  and  sale  operated  to  extinguish  the  vendor's  title,  and 
pass  it  to  the  purchaser. 

2nd.  That  when  the  contract  of  sale  had  ripened  into  maturity,  the  vendor 
by  his  own  consent,  had  stripped  himself  of  every  vestige  of  title,  legal 
and  equitable,  in  the  land  he  had  sold,  was  in  no  condition  to  comply 
with  his  contract  to  convey,  and  had  no  legal  capacity  to  enforce  a  re- 
conveyance of  the  title  to  him,  so  that  he  might  comply  with  his  con- 
tract of  sale. 

3rd.  That  the  vendee  was  not  bound  to  take  a  title  thus  embarrassed,  and 
embark  in  a  lawsuit  against  an  adversary  claimant. 

4th.  That  if  the  vendee  had  gone  into  equity  to  compel  a  specific  execution 
of  the  contract,  she  must  have  averred  a  compliance  on  her  part  with 
the  terms  of  the  contract,  or  have  offered  to  pay  the  purchase  money. 

5th.  Where  a  bill  seeks  a  rescission  of  a  contract,  on  the  ground  of  want  of 
title,  a  payment  or  offer  to  pay  is  unnecessary. 

6th.  Where  the  consideration  of  a  contract  of  sale  wholly  fails,  the  vendor, 
nor  his  assignees  who  stand  in  his  stead,  ought  not  to  be  allowed  to  re- 
cover the  purchase  money,  and  a  judgment  on  a  bond  for  it  will  be  per- 
petually enjoined. 
-^       *  The  vendor  of  land,  assigned  the  vendee's  bond,  and  judgment 
^•^  against  him,  for  the  purchase  money  to  L.  who,  before  the  obli- 

gation to  convey  had  matured,  proceeded  against  the  vendee's  land  in 
another  State,  obtained  a  decree  against  him  for  a  sale,  sold,  and  pur- 
chased the  same.  L.  had  notice  of  the  consideration  of  the  bond  and 
judgment  which  had  been  assigned  to  him,  which  entirely  failed.  When 
by  the  terms  of  the  contract  of  sale,  the  period  of  conveyance  had  ar- 
rived, the  vendor  had  no  title  to  convey,  nor  any  legal  capacity  to  en- 
force a  re-conveyance  to  him;  Held^  that  if  these  defences  had  been 
brought  to  the  notice  of  the  Court  of  equity,  in  the  State  where  the 
decree  for  the  sale  of  the  vendee's  land  had  been  obtained,  this  Court  is 
bound  to  presume,  that  no  decree  would  or  could  have  i>as8ed  against 
him,  until  the  estate  sold  to  him  had  been  relieved  from  its  embarrass- 
ments, and  until  the  vendor,  by  so  doing,  could  have  shown  himself  in 
a  condition  to  convey,  according  to  his  contract  of  sale. 

The  decree  in  the  other  State  must  be  considered  as  conclusive,  as  to  the 
merits,  upon  the  equities  existing  anterior  to  it,  and  as  having  the  effi- 
cacy of  a  domestic  judgment  or  decree,  and  it  could  not  there  be  ex- 
aminable upon  any  ground  of  equity  existing  prior  to  its  passage,  (d) 

But  upon  an  equity  arising  subsequent  to  such  decree,  which  would  make 
it  inequitable  in  the  present  defendants,  who  obtained,  to  enforce  it,  the 
complainants  in  this  bill  may  enjoin  them  from  enforcing  it. 


(c)  Approved  in  Dorsey  vs.  Hobbs^  10  Md.  417. 

(d)  Approved  in  BotUden  vs.  Lanahan,  29  Md.  211. 
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When  the  person  of  the  defendanE  is  in  Maryland,  though  the  land  in  con- 
troveray  is  in  Virgiaia.  and  the  object  ie  to  vacate  a  decree  of  a.  Court  of 
the  latter  State,  though  this  cannot  be  done,  yet  the  defendant  seeking 
to  enforce  such  decree,  may  be  enjoined  from  accepting  a  conveyance  of 
landB  purchased  by  him  under  it,  or  if  be  has  obtained  title  inequitably, 
may  be  decreed  to  re-convey  the  eame.  (e) 

Where  a  vendee,  npon  a  contract  for  the  purchase  of  land,  has  been  let  into 
posBmsion,  and  it  is  ofterwardn  rescinded  by  decree,  be  ia  responsible 
for  any  deterioration  of  the  property  arising  from  bis  improvidence,  or 
culp&ble  negligence,  bat  not  othemise;  and  for  all  the  time  it  was  occu- 
pied by  him  or  his  agents,  he  should  account  for  rents  and  profits. 

Ibere  is  generally  a  great  disproportion  between  rents  and  profits,  and  inte- 
rest on  the  purchase  money,  so  that  there  is  no  propriety  in  awarding 
interest,  where  the  sale  ia  lesoiuded. 

When  a  contract  is  rescinded,  a  Court  of  equity  could  never  treat  Ibe  vendor 
as  entitled  to  the  purchase  money,  nor  consider  the  vendee  as  the  owner 
of  the  land. 

Where  the  Court  determined  that  a  contract  ought  to  be  rescinded,  in  a  case 
where  there  was  no  legal  evident^  to  show  the  possession  of  the  vendee 
or  its  duration,  or  whether  the  deterioration  of  the  property  proceeded 
from  casualty  or  negligence,  nor  the  value  of  the  rents  and  profits,  they 
neither  reversed  nor  affirmed  the  decree  of  the  Chancellor,  but  remanded 
the  cause  under  the  Act  of  1S82,  ch.  802.  that  evidence  might  be  taken 
on  those  subjects.  (/ ) 

•Appeal  from  the  Conrt  of  Chancery.  This  caase  was 
before  the  Coart  at  December  Term,  1840,  11  Q.  &  J.  M2\  *•• 
after  it  was  remanded  to  the  Court  of  Cb»ncery  the  complainants 
Qled  their  amended  and  supplemental  bill,  in  which  it  was  alleged, 
by  E.  8.,  Samuel  3.,  William  B.,  and  Robert  8.  Bnchanau,  children 
and  beii-s-at  law  of  James  A.  Buchanan,  and  sister  and  brotbers  and 
heirs-at-law  of  Eliza  8.  Bnchanan,  complainants,  that  heretofore 
Eliza  8.  B.  purchased  of  a  certain  George  Torrance,  one  undivided 
fifth  part  of  the  Warren  Factory,  situate  in  this  State,  and  its  lands, 
mills,  &G.,  for  tbe  sum  of  960,000 ;  and  in  order  to  secnre  the  pay- 
ment of  said  sum,  executed  and  delivci-ed  to  said  Torrance,  a  bond 
dated  16ih  April,  1829,  with  J.  A.  B.,  W.  B.,  E.  S.  B.  and  B.  8.  B., 
as  her  sureties ;  and  the  said  Torrance  at  the  said  time,  gave  to  the 
said  Eliza  8.  Buchanan  bis  bond  for  the  conveyance  of  the  said 
property,  which  yonr  complainants  are  ready  to  produce,  whenever 
this  Court  shall  require  the  same.  That  on  the  1st  August,  1831,  the 
said  George  Torrance,  for  the  use  of  a  certain  Wm.  Fnlford,  Win. 
Lorman  and  Alexander  Lorman,  instituted  an  action  of  debt  in 
Baltimore  County  Court  against  J.  A.  B.,  W.  B.  B.,  E.  8.  B.,  and  E. 
3.  B.,  as  surviving  obligors  of  £Uza  8.  Bnchanau,  and  thereon,  on 
the  12th  December,  1832,  recovered  a  judgment  of  the  said  Court  for 

(«)  Cited  in  Keyter  vs.  Rice,  47  Md.  211.    See  White  vs.  WhUe,  7  G.  &  J. 
ISl,  note;  Worthington  vs.  Lee,  61  Md.  542. 
(/)  See  Buchanan  vs.  Torranee,  11  O.  &  J.  237. 
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the  sum  of,  &c.  Tbat  the  said  ToiTance  assigued  the  said  bond  or 
B.  S.  B.,  and  her  sureties  to  the  said  W.  F.,  W.  L.,  and  A.  L.,  and 
tliat  they,  and  each  and  every  of  such  aHsignees,  well  knew  before, 
and  at  the  time  of  such  assignment,  for  vhat  consideration,  and  upoD 
vhat  contract  the  said  bond  was  given,  and  tbat  it  wa^  in  fact, given 
for  the  purchase  money  of  the  suid  Warren  Factory,  its  lands  and 
appurtenances.  That  after  the  coutract  aforesaid,  between  the  said 
Eliza  8.  Bnchanau  and  the  said  George  Torrance,  in  relation  to  the 
said  Warren  Factory,  bad  been  entered  into,  and  while  the  legal 
title  thereto  still  remained  in  him,  the  said  George  Torrance,  to  wit, 
on  the  13th  August,  1830,  he,  the  said  O.  T.,  for  the  purpose  of  se- 
curing a  note,  endorsed,  for  his  use,  by  the  said  W.  F.,  and  dis 
counted  for  the  use  of  him,  the  said  G.  T.,  duly  executed  and  de- 
livered  *  to  him,  the  said  W.,  a  mortgage  of  the  said  one 
"*  undivided  filth  part  of  the  Warrea  Factory,  to  secure  the 
payment  of  the  said  note,  amounting  to  the  sum  of  911,000,  and 
which  said  mortgage  was  made  subject  to  the  operation  and  effect  of 
the  bond,  executed  as  aforesaid  to  the  said  Eliza  S.  Bacbanan,  all 
which  will,  &c.  That  afterwards,  to  wit,  on  the  7th  May,  1834,  the 
said  William  and  Alexander  Xx)rman  having  taken  the  place  of  the 
said  William  Fulford,  as  endorser  upon  the  said  promissory  note  ot 
George  Torrance  for  111,000,  the  miid  William  Fulford  and  George 
Torrance  assigned  to  tfae  said  William  and  Alexander  Lorman,  said 
mortgage  of  the  13th  August,  1830,  from  said  George  Torrance  to 
William  Fulford,  and  also  a  certain  other  mortgage  of  the  2lgt 
August,  1829,  herewith  filed  as  a  part  of  this  bill  for  property  ac- 
quired by  said  Torrance,  whether  from  his  lather  or  mother,  or  both, 
the  object  of  which  mortgages  was  to  secure  the  said  debt  of  111,000. 
That  on  the  30tb  November,  1831,  the  said  Torrance,  for  the  purpose 
of  securing  another  sum  of  $7,500,  by  him  borrowed  from  the  said 
William  and  Alexander  Lormau,  executed  another  mortgage  to  them 
of  his  undivided  fifth  in  the  said  Warren  Factory  and  appurtenances, 
also  subject  to  bis  bond  of  conveyance,  to  the  said  Eliza  S.  Bnch>inaD, 
so  tbat  in  effect  and  fa«t,  he,  the  said  George  Torrance,  after  bis  con- 
tract with  the  said  Eliza  S.  Buchanan,  and  while  be  held  the  legal 
title  to  the  property,  the  subject  of  that  contract  mortgaged  and  con- 
veyed the  said  legal  title  to  the  said  Alexander  and  William  Lorman, 
to  secure  them  the  sum  of  $18,500,  obtained  by  the  said  George  Tor 
ranee,  on  his  own  account,  or  for  hi.s  own  use.t,  and  in  no  way  con- 
nected with  the  said  factory,  the  consideration  of  the  bond  of  the 
said  Eliza  S.  Buchanan,  or  tbe  complainants  in  this  cause.  And 
these  complainants  further  allege,  that  after  the  said  »>utract  be- 
tween E.  S.  B.  and  G.  T.,  tbe  said  premises  wi<re  destroyed  by  fire; 
that  the  same  were  insured,  and  tbat  the  said  W.  and  A.  L.,  or  the 
said  T.,  received  the  amount  of  the  iusurance,  or  some  part  thereof, 
and  tbey  pray  an  answer  and  discovery,  of  the  sum  so  received, 
which  these  defendants  insist  was,  and  is  in  equity  in  part  paymeiit 
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of  the  Baid  bond  from  Eliza  8.  Bnchanan  to  said  *  Torrance, 
and  must  be  so  considered  and  taken,  or  at  any  rate,  went  to  ^" 
pay  the  debt  due  from  the  said  Torrance  to  the  said  William  and 
Alexander  Lorman.  That  afterwards,  to  wit,  on  the  12th  May,  1835, 
the  said  W.  L.,  A.  L.  and  W.  F.  filed  their  bill  on  the  equity  aide  of 
Baltimore  County  Court,  a  Court  of  full,  complete  and  competent 
jariBdiction  in  tlie  iiremises,  against  the  said  G.  T.  alone;  the  object 
of  which  was  to  sell  the  property,  estate  and  effects  which  had  there- 
tofore been  mortgaged  by  the  snid  G.  T.  to  the  said  Lormans  and 
Fnlford,  as  hereinbelore  mentioned,  for  the  purpose  of  paying  the 
debt  due  to  the  complainants  iu  said  last  mentioned  bill ;  that  to  this 
bill  the  said  G.  T.  immediately  appeared,  and  voluntarily  came  into 
the  said  Baltimore  County  Court,  and  confessed  the  said  bill,  and 
cODsented  to  a  decree  for  the  sale  of  the  property  therein  referred  to. 
That  thereupon,  a  certain  Pbilip  T.  Dawson  and  Frederick  Bawsoo, 
aDd  the  Warren  Manufacturing  Company,  claiming  to  be  the  as- 
signees of  a  certain  John  T.  Barr,  a  judgment  creditor  of  the  said  G. 
T.,  petitioned  Baltimore  County  Court  to  be  made  parties  defendant 
to  the  said  bill  of  the  12th  May,  1835,  upon  the  ground,  that  they 
had  a  lien  in  virtue  of  the  said  judgment,  on  the  property  mortgaged 
'b;  the  said  T.  to  the  complainants  in  that  cause,  and  that  the  said 
bill  had  been  filed  without  making  the  petitioners  parties,  for  the 
purpose  of  defeating  such  lien  ;  and  thereupon  ihe  said  Philip  and 
Frederick  Dawson,  and  the  said  Warren  M.  Co.,  were  by  order  of 
Conrt,  on  the  13th  May,  1835,  admitted  nisi  defendants  to  said  bill ; 
that  thereupon  the  said  DawHon  and  the  Warren  M.  Co.  answered 
the  said  bill,  also  agreed  to  a  sale,  and  that  the  proceeds  thereof 
shontd  be  brought  into  Court  to  abide  tbe  decision  thereof.  That  on 
the  10th  October,  1835,  a  decree  was  passed  iu  said  cause  by  Balti- 
more County  Court,  that  the  property  in  the  proceedings  mentioned 
t>eHotd,  and  that  upon  payment  of  the  purchase  money,  the  trustee 
appoiated  to  make  such  sale  should  convey  to  the  purchaser  or  pur- 
chasers thereof,  his,  h^r,  or  their  heirs,  tbe  property  and  estate  to 
him,  her,  or  them  sold,  free,  clear,  and  discharged  from  all  claims  of 
the  parties  tliereto,  complainants  and  defendants,  and  those  claimin<c 
by,  from,  or  under  them,  or  either  of  them;  and  the  said 
'  tmstee  was  thereby  ordered  to  bring  into  the  said  Court  tbe  "** 
money  arising  from  said  sale  to  be  distribated  under  tbe  direction  of 
Baltimore  County  Court.  That  afterwards,  to  wit,  on  the  16tb 
JaQuarr,  1836,  the  trustee,  under  the  decree  of  the  10th  October, 
1835,  proceeded  to  make  sale  of  the  pro[>erty,  ordered  to  be  sold 
thereby,  and,  in  tact,  sold  the  said  one-flftb  part  of  the  Warren  Fac- 
tory and  its  appurtenances,  and  tbe  title  and  interest  of  the  said  G. 
T.  therein,  lor  the  sum  of  $7,000,  to  the  Warren  Mauufacturing  Com- 
PSDy,  by  the  said  Frederick  Dawson,  and  sold  certain  other  property 
to  the  amonnt  of  $l(f,230,  to  the  said  William  Lorman  and  Alex- 
ander Lorman,  by  the  name  of  William  Lorman  &  Son.    That  the 
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gross  sum  of  sncb  sales  atnonuted  to  917,230,  and  on  the  26tfa  Feb- 
raaiy,  18:16,  said  sales  were  flnallj  ratified  aqd  coDfirmed. 

And  Jiov  your  complainants  show,  that  instead  of  the  proceeds  of 
said  sales  being  distributed  in  dne  course  of  law  and  equity,  by 
Baltimore  County  Conrt,  according  to  the  reservation  of  the  decree 
of  the  10th  October,  1835,  and  the  proceeds  of  the  property  sold  by 
G.  T.  to  E.  S.  B.,  applied  as  tbey  should  have  been,  to  the  ertin- 
guishment  of  the  debt  due  by  her  to  T,,  on  her  bond  of  April,  1839, 
and  which  he  had  assigned  to  the  said  Lorman  and  Falford,  who 
were  merely  bis  sureties  and  creditors,  with  notice  of  the  eqaities 
of  the  said  £.  S.  6.,  and  to  that  extent,  to  the  relief  of  the  said 
sureties  of  the  said  E.  3.  B.,  on  her  bond  to  T.,  and  instead  of  ap- 
plying the  proceeds  of  the  other  part  of  said  property,  in  payment 
of  the  debt  due  by  said  T.  to  F.  and  L.,  and  iu  relation  to  which, 
these  complainants  cbiirgt,  that  the  said  L.  and  F.  had  a  prior  right 
and  lien  over  and  before  the  said  Uawson  and  the  said  Warren  H. 
Co.,  as  assignees  of  John  T.  Barr,  and  that  it  ought  in  equity,  to 
have  been  applied  to  the  debt  of  the  said  Torrance,  doe  Lornao 
and  Fulford,  and  in  fact,  the  said  WiUiam  and  Alexander  Lorman, 
and  Frederick  and  Philip  T.  Dawson,  instead  of  permitting  the 
sales  of  the  said  Torrance's  property,  to  be  distributed  accordiug  to 
the  due  course  of  equity  intercepted  the  same;  and  on  the  30tb 
February,  1836,  agreed  that  the  sum  of  910,130,  and  no  more,  should 
be  applied  to  the  payment  of  the  sum  then  due  on  the  said  moit- 
gages,  exhibited  '  with  the  bill  in  Baltimore  County  Conrt, 
and  that  for  the  remaining  balance  due  on  said  mortgage, 
the  said  WilliuDi  and  Alexander  Lorman  should  look  to  certain  prop- 
erty of  James  A.  Buchanan,  in  or  near  to  the  town  of  Wheeling,  in 
the  State  of  Virginia,  which  had  been  attached  under  a  judgment 
assigned  to  said  W.  and  A.  Lorman,  by  G.  T.,  as  a  further  security 
for  said  mortgage  debt ;  and  the  said  P.  T.  and  F.  D.  agreed,  that 
they  would  never,  in  any  manner,  interfere  with  the  said  property 
of  J.  A.  Buchanan,  near  Wheeling;  and  it  wis  also  further  agreed, 
that  the  balance  of  the  said  proceetls  of  sale,  in  the  hands  of  said 
trustee,  should  be  applied  under  the  direction  of  that  Conrt,  with- 
out any  other  or  further  claim  whatever,  being  made  thereto,  or  to 
any  part  thereof,  by  tbeni,  or  either  of  them,  and  that  the  said  P. 
and  F.  Dawsou  should  hold  the  said  balance  free,  clear  and  dis- 
charged from  all  and  every  claim  thereto,  by  the  said  William  and 
Alexander  Lorman,  or  either  of  tbem;  that  upon  the  final  audit  of 
the  said  proceeds,  by  Baltimore  Couuty  Court,  the  sum  of  910,130 
was  awarded  to  the  said  William  and  Alesaoder  Lorman,  aud  the 
sum  of  96,432.15,  to  the  Warren  ManufacturingCompany;  and  that 
it  also  appears  by  the  auditor's  report  in  said  cause,  that  the  eqnity 
of  redemption  of  the  said  George  Torrance,  remaining  after  the  exe- 
cution of  his  mortgages  to  said  W.  and  A.  Lorman,  had  been  sold  to 
the  said  Warren  M.  Co.,  and  said  Company  entitled  to  the  balance 
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of  the  proceedH  after  paymeDt  of  said  Lormaa'a  debt,  and  that  on 
the  26th  March,  1836,  the  said  andit  and  distribatioD  of  the  proceeds 
was  fiuallj"  ratified  by  Baltimore  County  Coart ;  thnt  afterwards,  the 
said  T.  filed  his  petition  in  Baltimore  Coant.v  Court,  objecting  to  the 
allowance  of  the  said  sum  of  96,422.15  to  the  Warren  M.  Co.,  and 
tbereapoii,  W.  and  A.  L.,  on  the  '9th  May,  1836,  executed  a  relense 
ander  seal,  acknowledging  to  have  received  from  John  Glenn,  the 
trustee,  who  sold  the  premises  under  the  decree  of  October,  1835, 
the  sain  of  910,130,  with  the  interest,  being  in  full  for  the  amount 
Allowed  them,  in  the  case  of  L.  and  T.  and  othera,  per  auditor's  re- 
port of  11th  March,  1836,  and  in  consideratioD  thereof,  released  the 
■wd  Oleun,  trustee,  of,  and  from  all  and  every  action,  suit,  claim  or 
demand,  which  could  or  might  '  properly  be  brought,  exhibited 
OT  prosecuted  against  Che  said  trustee,  loror  on  account  of  the  ^^ 
said  sam  of  money,  or  the  payment  thereof,  thereby  declaring  them- 
selves fully  satisfied  and  contented,  and  paid  the  said  amount  as 
above  specified. 

And  your  complaiDants  are  now  advised,  and  therefore  charge, 
that  the  said  W.  and  A.  L.  having  become  the  mortgagees  of  the 
property  sold  by  the  said  Q.  T.  to  E.  8.  B.  and  the  assignees  of  the 
bond  of  the  said  £.  8.  B.,  and  her  sureties,  for  the  payment  of  the 
purchase  money  of  said  property  so  sold,  and  having  obtained  judg- 
ment against  the  sureties  of  the  said  Eliza  S.  B.,  and  being  well 
atrare  that  the  said  James  A.  Buchanan,  and  the  complainants  in 
this  cause,  were  the  sarettes  of  the  said  Eliza  8.  B.,  aud  therefore 
interested  in  the  application  of  the  proceeds  of  the  one  undivided 
filth  part  of  the  WaiTen  Factory,  to  the  payment  of  the  said  T'a 
debt  to  W.  and  A.  L.,  and  P.,  to  the  end  that  the  right  and  title  of 
tbe  said  O.  T.,  should  remain  unfettered  and  dislncumbered  until 
the  year  1839,  when  the  principal  sum  of  960,000,  the  purchase 
money  of  the  said  one-fifth  of  Warren  Factory  would  be  due  and  pay- 
able, should  have  been  content,  and  it  was  their  duty  to  have  suf- 
fered the  proceeds  of  the  property  mortgaged  to  them  by  the  said 
T.,  to  have  been  distribnted  according  to  the  course  of  eqnity,  aud 
that  if  it  bad  been  so  dealt  with,  the  debt,  principal  and  interest, 
not  more  than  911,000,  with  interest  from  12th  May,  1835,  according 
to  the  bill  of  the  naid  L's,  due  to  them,  mentioned  in  tbe  said  mort- 
gages of  G.  T.,  would  have  been  fully  paid,  and  the  bond  of  the  said 
Eliza  8.  B.,  and  her  sureties,  and  the  Judgment  thereon  must  and 
vonid  have  reverted  to  the  said  O.  T.,  and  the  sole  qnestion  tlieu 
between  the  said  E.  8.  B.,  and  her  heirs  and  sureties,  would  have 
been,  whether,  as  the  said  Torrance  had  consented  to  a  sale  ot  said 
property  upon  a  bill  to  which  neither  she  nor  these  complainants 
were  parties,  he,  the  said  T.,  after  such  sale  not  being  able  to  give 
title,  and  not  having  title,  could  enforce  the  purchase  money  for  said 
one-flfth  of  Warren  Factory,  which  these  complainants  are  advised, 
and  charged,  that  he,  the  siaid  T.,  could  not ;   yet  now  so  it  is,  that 


46       BUCHANAN  BT  AL.  vs.  LORMAN  BT  ix.— 3  GILL. 


the  said  W.  and  A.  L.,  disregarding  tbe  rights  of  the  said  Eliza  S. 
B.,  *  and  her  sureties  not  content  to  enforce  their  rights  ia  a 
^"  due  course  of  law,  wrongfully  and  injuriously  entered  into  a 
special  agreement  with  a  certain  Philip  and  Frederick  Dawson,  and 
the  Warren  Factory,  by  which  they,  the  W.  and  A.  L.,  relinqaished 
voluntarily  the  sum  of  $6,422.15  of  the  proceeds  of  the  property, 
mortgaged  to  them  as  aforesaid,  without  the  consent  of  the  said  T., 
with  the  intent  to  make  J.  A.  B.,  (a  mere  surety  of  tbe  said  E.S.B.,) 
pay  the  same,  $6,422.15,  while  at  the  same  time,  the  said  W.  and  A. 
L.  either  knew,  or  ought  to  have  known,  that  by  tbe  sale  of  the  said 
one  fifth  of  the  Warren  Factory,  under  the'decree  of  the  10th  Octo- 
ber, 1835,  the  title,  and  certainly  the  possession  thereof,  was  with 
another  party  than  themselves,  while  they  still  claim  to  enforce  said 
bond  of  April,  1829,  and  were  diligently  making  a  case  of  great  and 
seri6us  embarrassment  to  the  title  purchased  by  £.  S.  B.,  to  the  in- 
jury of  your  complainants,  and  forcing  them  into  litigation  with  tbe 
purchaser,  under  said  last  mentioned  decree  of  October,  18J5,  iu 
order,  if  at  all,  to  procure  the  title  purchased  by  her. 

These  complainants  therefore  insist,  that  under  such  circumstances 
that  the  said  W.  and  A.  L.,  both  in  their  own  right,  and  as  assignees 
of  W.  F.,  are  fully  paid  and  satisfied,  and  have  no  color  or  claim  in 
equity  to  proceed  against  the  property  of  the  said  J.  A.  B.,  or  the 
securities  or  heirs  of  the  said  Eliza  S.  B. ;  and  they  further  charge, 
that  the  said  W.  and  A.  L.,  have  no  claim  or  color  of  claim  against 
tbe  said  Eliza  S.  B.,  or  her  heirs  or  sureties,  except  as  assignees  or 
mortgagees  of  6.  T.  aforesaid ;  that  the  said  trustee,  who  made  the 
sale  of  the  16th  January,  1836,  did,  on  the  26th  day  of  March,  1836, 
execute  a  deed  for  said  one-fifth  of  Warren  Factory  to  the  purchaser; 
that  neither  the  said  W.  and  A.  L.,  nor  the  said  G.  T.,  can  give  title 
to  tbe  said  E.  S.  B.,  her  heirs  or  sureties,  to  tbe  said  oueHfth  ol'  W. 
Factory,  and  appurtenances;  that  tbe  same  has  been  sold, and  pos- 
session thereof  delivered  to  the  purchaser  thereof,  under  the  sale  of 
tbe  16tb  January,  1836,  and  that  tbe  consideration  of  the  said  bond 
of  April,  1829,  has  in  fact  wholly  failed,'aud  chiefly  by  the  fact  that 
the  said  T.,  with  tbe  knowledge  of  tbe  said  assignees  of  tbe  said  £. 
S.  B's  •  bond,  has  voluntarily  placed  it  out  of  his  power,  to 
""  make  a  title  clear  and  undisputable  to  said  one-fiilh  of  War- 
ren Factory. 

And  these  complainants  further  show,  that  after  the  rendition  of 
the  judgment  in  Baltimore  County  Court,  at  law,  and  before  tbe  fil- 
ing of  tbe  bill  on  tbe  equity  side  of  Baltimore  County  Court,  in  May, 
1835,  to  wit,  in  tbe  month  of  June,  1833,  tbe  said  G.  T.,  W.  F.,  W. 
L.  and  A.  L.,  filed  their  proceedings  in  Chancery,  in  the  Circuit  So- 
perior  Court  of  law  and  Chancery,  for  tbe  County  of  Ohio,  in  the 
State  of  Virginia,  for  tbe  purpose  of  enforcing  the  payment  of  the 
judgment  obtained  by  them  iu  Baltimore  County  Court,  at  law,  upon 
tbe  bond  of  E.  ti.  B.  against  her  sureties,  tbe  said  J.  A.  B.,  W.  B. 
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B.,  aodBstber  S.  B.,  aud  B.  S.  B.,  who  were  not  ialiabitaDts  of  Yir- 
giDia,  and  against  Uorgan  NelsoD  and  Louis  BoDnett,  tlie  debtors  of 
J.  A.  B.  aod  it  was  so  proceeded  in,  that  in  the  month  of  November, 
1835,  that  it  appeariug  to  tbe  Court  in  Virginia,  that  the  said  J.  A. 
B.  bath  real  effects  in  said  9tate,  and  that  his  personal  effects  therein 
amoant  to  9333.33,  the  Coart  adjudged,  that  the  complainants'  bills 
against  him  should  be  takeu  for  eoufesaed,  nud  then  rendered  a  de- 
cree against  him  for  tbe  sums  due  from  him,  in  conformity  to  tbe 
judgmeut  of  Baltimore  County  Coart,  and  that  Lewis  Bonnett  pay 
to  the  complainants  the  snm  of  $333.33,  with  interest  from  8tb  July, 
1333,  until  paid,  and  that  unless  tbe  said  J.  A.  B.,  on  or  before  the 
lOtb  December,  1835,  do  pay  the  complainants  the  sum  of  924,744, 
&c.;  tliiit  tbe  sheriff  of  Ohio  County  do  sell,  &c.,  a  tract  of  443  acres 
of  land,  in  the  amended  bill  mentioned  as  tbe  property  of  J.  A.  B., 
upon  the  terms  prescribed  in  said  decree,  and  the  said  cause  was  also 
Inrtber  retained  for  proceedings  against  an  undivided  interest  of  J. 
A.  B.,  in  certain  other  real  property  in  the  Counties  of  Ohio  and 
Hanihall,  iu  tbe  State  of  Virginia,  and  against  the  said  J.  A.  B.,  as 
to  the  other  defendants,  the  said  bill  was  dismissed ;  and  that  after- 
(rards,  on  the  30th  July,  1836,  tbe  land  in  tbe  said  decree  condemned 
vaa  under  the  said  decree,  pnt  up  and  sold  for  fifteen  dollars  per 
aere  to  the  said  William  aud  Alexander  Lorman,  tbe  said  W.  and  A. 
L,  having  previously  filed  a  bond,  as  required  by  tbe  said  decree, 
all  which  will  more  fully  and  at  large  appear  upon  a  reference,  &c. 

•And  so  your  wmplainants  charge,  that  after  the  agree- 
ment  of  the  said  W.  and  A.  L.,  of  the  26th  Februiiry,  1836,  •** 
with  tbe  said  D.  and  Warren  M.  Co.,  by  which  they,  the  said  Lor- 
mans,  were  in  equity  fully  paid,  to  wit,  on  the  3()th  July,  1836,  they 
proceeded  to  make  sale  wrongfully  of  the  property  of  the  said  J.  A. 
B.,  and  that  the  said  G.  T.,  long  after  he  bad  parted  with  bis  title 
to  tbe  said  audivided  fifth  of  Warren  Factory,  and  had  lost  all  legal 
and  equitable  control  over  tbe  same,  and  being  now,  and  for  a  long 
time  past,  utterly  insolvent  and  wholly  unable  to  comply  with  his 
bond  of  conveyance,  or  respond  in  damages  lor  the  breach  thereof,  is 
wrongfully  proceeding  jointly  with  the  said  L.  and  F.,  in  Virginia, 
to  enforce  tbe  bond  aud  Judgment  of  Baltimore  County  Court  as 
aforesaid,  these  complainants  contending,  that  after  the  consent  to 
tbe  said  sale,  by  tbe  said  Torrance,  and  after  the  said  agreement  of 
26tb  February,  1836,  neither  he,  nor  the  said  Lormans,  bad  any 
IKiwer  or  right  further  to  proceed  in  the  recovery  of  the  said  bond  of 
E^  S.  B.  and  her  sureties;  that  the  said  Eliza  S.  B.  died  sole  and  in- 
testate, and  left  her  father,  J.  A,  B.,  and  ber  brothers  and  sisters, 
W.  B.  B.,  Esther  9.  B.,  B.  B.  and  S.  S.  B.,  ber  heirs-atlaw ;  that  J. 
A.  B.  is  also  dead,  and  lelt  the  said  children  his  heirs-atlaw;  that 
the  same  are  all  citizens  of  Maryland,  but  the  said  J.  A.  B.  devised 
his  whole  estate  to  his  son,  S.  S.  B.  aforesaid ;  that  W.  F.  is  dead, 
and  a  certain  H.  F.  was  appointed  bis  executor,  and  took  upon  him- 
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self  the  barthen  of  that  trust ;  that  6.  T.,  W.  sind  A.  L.,  are  all  in* 
habitants  of  Maryland ;  that  Lewis  Bonnett  lives  in  Virji^inia,  and  is 
not  a  resident  of  this  State.  And  finally,  these  complainants  are  so 
advised,  and  therefore  insist  and  charsre,  thai;  the  said  6.  T.,  for  his 
own  account,  and  for  considerations  moving  unto  himself,  without 
the  consent  of  the  said  Eliza  S.  B.,  her  securities  or  co-obligohs,  in 
her  aforesaid  bond,  or  her  heirs-at-law,  did  divest  himself  of  all  Ic^ 
and  equitable  title  to  the  said  one-fifth  part  of  Warren  Factory,  its 
lands,  &C.,  and  did  and  has  placed  himself  in  a  situation,  and  ihe 
said  W.  F.,  A.  L.  and  W.  L.,  have  also  placed  themselves  in  a  sitaa- 
tion  whereby  neither  they,  nor  either  of  them  can  convey  title  to  the 
said  part  of  Warren  Factory,  sold  as  aforesaid,  or  its  •  appor- 
^^  tenahces,  or  any  part  thereof,  to  the  said  Eliza  S.  B.,  her  co- 
obligors  or  heirs-at-law ;  and  so  that  the  consideration  for  which  the 
said  bond  of  April,  1829,  was  given,  and  the  judgment  thereon  was 
confessed  has  wholly  and  entirely  failed.  That  no  administration 
has  been  taken  out  upon  the  personal  estate  of  Eliza  S.  B.;  that  in 
fact  she  left  no  effects ;  that  J.  A.  B.,  in  the  year  1834,  became  and 
was  a  petitioner  for  relief  under  the  insolvent  laws  of  Maryland,  and 
that  the  said  S.  S.  B.  was  duly  appointed  his  permanent  trustee,  and 
gave  bond  as  such,  with  security,  for  the  faithful  performance  of 
that  trust,  which  was  duly  and  regularly  approved.  That  this  ap- 
plication for  i-elief  of  J.  A.  B.  was  had  and  made  before  the  said  de- 
fendants, or  any  of  them,  had  obtained  any  process  against,  or  any 
lien,  judicial  or  otherwise,  to  affect  the  lands,  or  the  title  to  lauds  or 
real  estate  of  the  said  J.  A.  B.,  in  Virginia,  and  that  the  time,  coarse 
and  manner  of  the  said  proceedings  in  Virginia,  by  and  on  behalf  of 
the  defendants  in  this  cause,  will  fully  and  particularly  appear  by 
the  record  above  referred  to.  That  the  said  proceedings  in  Virginia 
are  in  effect  an  attempt  to  prevent  the  just  and  legal  distribution  of 
the  property  of  an  insolvent  debtor,  an  inhabitant  and  citizen  of 
Maryland,  by  other  citizens  of  Maryland,  bound  to  respect  the  laws 
of  this  State,  and  liable  to  be  restrained  for  ^ny  violation  thereof, 
and  are,  in  law,  against  the  policy  of  our  insolvent  laws.  Prayer, 
that  the  sale  of  the  said  one-fifth  part  of  the  Warren  Factory,  its 
lands,  &c.,  made  by  the  said  George  Torrance  to  Eliza  S.  Buchanan, 
may  be  vacated  and  annulled  ;  that  the  said  bond  of  the  said  Eliza 
S.  Buchanan,  and  her  sureties  aforesaid,  of  April,  1829,  may  be  va- 
cated ;  that  the  plaintiffs  at  law  may  be  perpetually  enjoined  from 
enforcing  the  judgment  of  Baltimore  County  Court  upon  the  said 
bond,  and  that  the  same  may  be  entered  satisfied  or  stayed,  and 
that  the  said  G.  T.,  A.  L.  and  W.  L.,  and  W.  F.,  may  also  be  perpe- 
tually enjoined  from  further  proceeding  upon  their  decree  in  the  Cir- 
cuit Superior  Court  of  law  and  Chancery  for  the  County  of  Ohio,  in 
the  State  of  Virginia  ;  that  the  sale  reported  in  said  cause  of  James 
A.  Buchanan's  land  may  be  vacated,  and  the  said  W.  and  A.  L.  be 
enjoined  from  receiving  a  conveyance  for  said  land,  or  in  any  man- 


BUCHANAN  ET  AL.  ts.  LOKMAN  ET  Al-.— 3  GILL.        49 
ner  ■  alienating  or  disposing  of  the  same,  or  that  the  said  W. 


and  A.  may  be  decreed  to  hold  the  same  in  trust  for  the  heirs 


63 


of  the  said  J.  A.  B.  or  his  asaigns;  and  tbey  pray,  further,  for  such 
other  and  general  relief  as  the  natare  of  their  allegations,  proof  and 
eqnitable  rights  shall  and  may  sanction  ;  and  for  process,  &c. 

The  answer  of  Alexander  Lorman  admitted  that  Eliza  3.  BncbaiiHU 
purchased  of  a  certain  G.  T.  one  nodivided  fifth  part  of  the  Warren 
Factory,  &c.,  for  the  sum  of  $60,000,  as  stated  in  said  bill ;  and  that 
m  order  to  secure  the  payment  of  the  said  sum,  she  executed  the 
bond,  of  which  a  copy  is  exhibited,  with  the  original  bill  in  this 
caase.  He  farther  admits,  that  on  the  Ist  August,  1831,  the  said  O. 
I.,  for  the  use  of  W.  F.,  W.  L.,  and  this  defendant  instituted  an  ac- 
tion of  debt  in  Baltimore  County  Court  against  James  A.  Buchanan, 
&«.,  sarviring  obligors  of  Eliza  S.  Buchanan ;  and  that  on  the  12th 
December,  1832,  the  said  O.  T.  obtained,  by  confession,  a  judgment 
of  the  said  Court  for,  &c.  That  the  said  G.  T.  assigned  the  said 
bond  of  the  said  E.  8.  B.  and  her  snreties  to  the  said  W.  ¥.,  W.  L., 
nod  this  defendant,  and  that  the  said  assignees,  and  each  of  them 
knew,  before  and  at  tbe  time  of  such  assignment,  that  the  said  bond 
of  the  said  E.  S.  B.  and  her  sureties  was  given  to  secure  the  pay- 
ment of  the  purchase  money  contracted  by  her  to  be  paid  for  the 
said  one  undivided  fifth  part  of  the  said  Warren  Factory,  its  lands 
aod  apporte nances.  And  this  defendant  denies  that  the  bond  of 
conveyance,  given  by  said  G.  T.  was  given  to  the  said  E.  S.  B.  on 
tbe  day  of  the  date  of  her  bond  for  the  payment  of  the  purchase 
money  hereinbefore  referred  to,  but  avers  that  the  said  bond  of  con- 
veyance from  the  said  G.  T.  to  the  said  E.  3.  B.,  bears  date  the  20th 
April,  1829,  and  was  delivered  un  that  day.  And  this  defendant  al- 
leges, that  the  said  E,  S.  H.  and  her  sureties,  made  default  in  the  pay- 
ueiit  of  the  sum  of,  &c.;  and  that  on  the  21st>  Angust,  1829,  the  said 
G.T.  executed  to  W.  F.,  in  the  State  of  Maryland,  a  deed  of  mortgage, 
filed  with  the  bill  in  this  cause,  and  that  thereafter  the  said  E.  8.  B. 
aad  ber  sureties  further  made  defanlt  in  the  payment  of  tbe  sum  of, 
&c.,  so  that  the  said  G.  T.,  on  the  13th  August,  1830,  with  a  view 
*to  the  further  security  of  the  said  W.  F.,  executed  the  sec- 
ond  mortgage,  exhibited  with  the  bill  iu  this  cause,  which  "* 
Baid  mortgage,  as  this  defendant  admits,  was  made  subject  to  the 
operation  and  effect  of  th&  bond  of  conveyance,  executed  as  herein- 
before stated,  on  the  20th  April,  1829,  by  the  said  G.  T.  to  the  said 
E.  8.  B.,  and  which  mortgage  was  intended  to  oi>erate,  and  did  ope- 
rate, merely  as  a  transfer  of  the  debt  then  due  upon  tbe  bond  afore* 
said,  of  tbe  said  E.  S.  B.  and  her  sureties.  And  this  defendant  fur- 
ther answering,  admits,  that  on  the  30th  November,  1830,  when  tbe 
aiQonut  of  tbe  instalments  required  by  the  bond  of  his  said  E.  8.  B. 
to  he  paid,  and  which  had  fallen  dne  since  the  mortgage  to  W.  F.  as 
Bf<H«8aid,  was  ¥4,500,  the  said  G.  T.,  with  the  knowledge  and  assent 
of  the  said  W.  F.,  executed  a  mortgage  to  W.  L.  and  tbis  defendant 
4  3  a. 
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of  the  Baid  one  undivided  flftb  part  of  the  said  Warren  Factory;  and 
which  mortgage  was  intended  to  operate,  and  did  operate,  mere!;  as 
a  Crauafer  of  the  debt  which  had  become  due  on  the  aaid  bond  or  the 
said  E.  8.  B.  and  her  sureties,  since  ^he  13th  August,  in  the  year 
1830,  the  date  of  the  mortgage  so  as  aforesaid  made  to  W.  F.  And 
this  defendant  further  answering,  adniit8,that  on  the  7th  May,  1831, 
W.  F.  and  Q.  T.  executed  to  W.  L.  and  this  defendant  the  indenture 
of  assignment  filed  n-itb  the  bill  in  this  cause,  and  he  admits  that 
the  said  mortgage  of  the  30tb  November,  1831,  and  the  said  iDdea- 
ture  of  assignment  of  the  7tb  May,  1834,  were  made  and  accepted, 
subject  to  all  rights  which  tbe  said  E.  S.  B.  bad  acquired  under  the 
bond  of  conveyance  hereinbefore  referred  to.  That  the  said  G.  T. 
received  the  sutq  of  $8,949.20,  on  account  of  a  polic.v  of  iosuraace 
eS'ected  by  bim  on  his  insurable  interest  in  the  said  one  undivided 
fifth  part  of  the  said  Warren  Factory,  and  that  the  same  was  daly 
paid  over  bv  the  said  G.  T.  to  the  said  W.  L.  and  this  defendant,  on 
account  of  their  claim  against  bim ;  and  this  defendant  denies  that 
the  said  policy  of  insurance  was  intended  to  cover,  and  did  cover, 
any  interest  of  the  said  K.  S.  B.  in  tbe  insared  premises ;  and  be  de- 
nies that  tbe  sum  so  received  on  account  of  the  policy  aforesaid,  or 
any  part  thereof,  was  or  is  applicable  to  the  payment  of  the  said 
bond  of  the  said  E.  S.  '  B.  and  ber  sureties.  That  on  the  13th 
^*  May,  1836,  tbe  said  W.  L.  and  this  defendant,  as  complaia- 
ants,  filed  their  bill  in  Baltimore  County  Conrt,  sitting  as  a  Conrtot 
equity,  against  the  said  G.  T.,  for  the  purpose  of  compelling  payment 
of  the  balance  of  911,000,  then  due  to  the  said  W.  L.  and  this  de- 
fendant by  the  said  Q.  T.,  after  duly  crediting  him  with  the  sum  re^ 
ceived  by  them  of  him,  as  aforesaid,  on  account  of  the  policy  of  in- 
surance hereinbefore  referred  to.  Tbat  in  the  course  of  the  proceed- 
ings on  said  bill,  a  certain  Philip  T.  Dawson  and  Frederick  Psvson, 
and  the  Warren  Manufacturing  Company,  by  their  petition  and  the 
order  of  Baltimore  Connty  Conrt,  passed  thereupon,  were  permitted 
to  appear  as  defendants  to  the  said  bill,  and  filed  their  answeru 
defendants  in  the  said  cause,  and  thereafter  filed  their  consent  to 
the  decree,  which  was  rendered  by  Baltimore  County  Court  on  the 
10th  October,  1835,  as  will  more  fuUj'  appear  by  the  said  decree,  be- 
ing part  of  complainant's  bill  in  this  canse. 

And  this  defendant  further  admits,  th^t  the  proceeds  of  the  sales, 
made  in  pursuance  of  the  said  decree,  amounted  to  the  sam  of 
$17,230,  of  which  the  sum  of  {10,130,  was,  by  agreement  of  the  par- 
ties, dated  the  26th  February,  1836,  audited  to  W.  Lorman  sud  this 
defendant,  and  tbe  sum  of  $6,422.16  was  awarded  to  the  Wnrreo 
Manufacturing  Company;  and  he  admits,  tbat  for  the  balance  re- 
maining due  on  tbe  said  mortgages,  after  the  credit  of  the  said  sam 
of,  &c.,  the  said  W.  L,  and  this  defendant,  by  tbe  agreement  afore- 
said, were  to  look  to  certain  property  of  James  A.  Bochanan,  at  or 
near  Wheeling,  in  the  State  of  Virginia,  for  which  property  as  their 
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secnrity,  exclasive  of  any  claim  of  Che  said  Philip  T.  DawsoD  and 
Frederick  BawsoQ,  they  had  agreed  to  pay,  and  have  paid  the  said 
Philip  T.  DawHou  and  Frederick  Dawaon,  the  sum  of  $1,000;  that 
the  said  W.  L.  and  this  defendant,  received  from  John  Glenn,  the 
trustee  appointed  in  and  by  said  decree,  the  aforesaid  sum,  and  have 
dnly  executed  to  him  their  release  therefor,  as  charged  in  said  bill; 
that  on  the  2&th  February,  1836,  the  date  of  the  agreement  afore- 
said, made  in  the  cause  in  Bahimore  Connty  Court,  as  a  Court  of 
equity  hereinbefore  mentioned,  several  instalments  of  the  bond  of 
the  said  E.  S.  *  B.,  and  her  sureties  as  aforesaid,  had  become 
doe  and  payable  since  the  30tli  November,  1831,  amounting  ^" 
altogether  to  the  sum  of  $15,300,  which  this  defendant  insists,  that 
the  said  W.  L.,  this  defendant,  and  the  said  G.  T.,.were  entitled  to 
receiTe  in  like  manner  as  the  instalments  due  before  that  period,  the 
said  W.  L.  and  this  defendant,  to  the  extent  of  their  interest  in  the 
said  instalments,  as  security  for  the  debt  dne  to  them  by  the  siiid 
G.  T.,aad  the  said  G.  T.  the  balance;  that  after  the  rendition  of  the 
jadgment  in  Baltimore  Connty  Court  hereinbefore  mentioned,  and 
before  the  filing  of  the  bill  on  the  equity  side  of  Baltimore  Connty 
Court  aforesaid,  to  wit,  in  the  month  of  June,  fn  the  year  1833,  the 
said  O.  T.,  W.  F.,  W.  L.  and  this  defendant,  filed  their  bill  in  Chan- 
cery in  the  Girenit  Superior  Conrt  of  law  and  Chancery  for  the 
Connty  of  Ohio,  in  the  State  of  Virginia,  as  set  forth  in  the  com- 
plainant's bill,  and  he  admits  exhibits,  &c.,  to  be  a  copy  of  the  record 
of  the  proceedings  of  the  said  Circuit  Superior  Court  upon  the  bill  so 
filed;  and  this  defendant  avers  and  insists,  that  the  orders  and 
deows  of  the  said  Circuit  Superior  Court  of  law  and  Chancery,  set 
forth  in  said  record,  still  remain  in  full  force  and  60*601,  not  in  any 
wise  reversed,  annulled,  set  aside  or  rendered  void,  and  this  defend- 
ant accordingly  claims  the  benefit  thereof;  that  the  said  E.  S.  B. 
dieil  sole  and  intestate,  and  lett  her  father,  J.  A.  B.,  her  brothers, 
W.  B.  B.  &c.,  surviTing  her;  and  he  fnrtber  admits,  that  J.  A.  B. 
has  departed  this  life,  and  that  be  left  the  following  children,  bis 
h«irs-at-law,  W.  B.  B.  &c.,  bnt  this  defendant  does  not  know  whether 
all  of  his  said  children  be  citizens  of  this  State  or  not,  nor  does  this 
defendant  know  whether  the  said  J,  A.  B.  devised  all  his  estate  to 
the  said  S.  S.  B.,  as  stated  in  said  bill ;  that  the  said  W.  F.  is  dead, 
and  that  a  certain  H.  F.  was  appointed  his  executor,  and  took  upon 
himself  the  burden  of  that  trust,  but  he  states  that  the  said  H.  F. 
has  Bince  departed  this  life,  and  that  the  father  of  this  defendant, 
W.  L.,  is  also  dead;  that  no  administration  has  been  taken  out  on 
the  personal  estate  of  E.  S.  B.,  but  this  defendant  does  not  know 
vbether  she  left  no  efiects,  as  stated  in  said  bill;  and  he  further 
admits,  that  the  said  J.  A.  B.,  on  the  11th  December,  1831,  made 
application  for  the  benefit  of  the  insolvent  laws  of  •  Maryland,  „^ 
and  that  the  said  S.  S.  B.  was  duly  appointed  his  permanent  ^  ' 
tmstee,  and  gave  bond  as  such.    Aud  this  defendant  denies,  that 
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the  said  proceedings  in  Yirginia,  were  iutended  to  prevent  the  just 
and  legal  distribution  ol  the  property  of  the  said  J.  A.  B.,  as  cltarged 
in  said  bill ;  but  to  the  contrary  thereof,  he  InsiBts,  daly  and  right- 
fully instituted  and  prosecuted,  and  that  he  is  entitled  to  the  fall 
benefit  thereof,  without  this,  &c. 

The  answer  of  George  Torrance  adopted  that  of  his  co-defendant 
Alexander  Lornian. 

It  was  admitted,  that  neither  William  Fulford,  nor  Henry  Fnl 
ford,  nor  their  heirs,  have  any  interest  in  the  cause,  their  interesl 
having  been  transferred,  and  their  liability  for  Torrance  having  beeo 
assumed  by  A.  and  W.  Lormau ;  that  Alexander  Lorman  is  the  out; 
child,  surviving  partner,  and  heir-at-law  of  William  LorrnaD,  deceased 
and  succeeds  to  ■whatever  right  or  interest  the  said  Williain  Lorman 
bad,  in  the  subject-matter  or  controversy  in  this  cause,  and  is  tb{ 
administrator  of  the  said  William  Lorman. 

The  various  exhibits  and  documents,  (except  the  bond  for  the  par 
cbane  Dioue;,)  referred  t«  in  the  bill,  were  died  with  it. 

On  the  28th  November,  1843,  the  Chancellor  [Blamd,]  dismissed 
the  bill,  being  of  opinion  that  nnder  the  facts  and  circumstances  nl 
the  case,  the  complainants  were  not  entitled  to  relief. 

The  complainants  appealed. 

The  canse  was  argued  before  Aroher,  C.  J.,  Spehoe  and  Mabtik. 
.1.1. 

Olenn,  for  the  appellant,  cited  2  Sug.  279,420;  Cripps  vs.  Seadt, 
6  Term  Rep.  606;  Johnson  vs.  Johmon,  3  Bosb.  *  PulL  162;  GanuU 
vs.  Macon,  6  CaWs  Rep.  368;  Friibee  vs.  Hoffnagle,  11  John.  50; 
McKay  vs.  Garrington,  1  McLean,  50 ;  Dnplantier  vs.  i^Ttnan,  1  Con- 
Louis'a,  116;  3  Martin,  236. 

David  Steicart,  for  the  appellees,  cited  Bennett  vs.  Hamil,  2  Sc)i.  d 
Lef.  577 ;  Haines  vs.  Beach,  3  J.  C.  R.  459 ;  Brown  vs.  Wallace,  4 
Q.  dc  J-  492;  Qhi»elin  vs.  Furguson,  i  H.  &  J.  522;  CkampUm  vs. 
Brown,  6  J.  C.  R.  398;  Wadstcorth  vs.  Windell,  5  Ibid,  224.229; 
Graves  vs.  Graves,  1  A.  K.  Marshall,  165;  Broadwell  vs.  King,  3  B- 
Munroe,  451;  Bullock  vs.  Bemiss,  I  A.  K.  Marsh,  433;  Brocttn- 
boroughva.  Blytke,3  Leigh,  619;  Williams  vs.  Rogers,  2  /tana,  375: 
Turner  vs.  Clay,  3  Bibb,  53;  Bnmpvs  vs.  Plainer,  1  J.  C.  R.  213; 
Taylor  v».  Lyon,  2  Dana,  276;  AV-ory  Conf.  Lam,  278,  362. 

T.  S.  Alexander,  for  the  appellees,  cited  Aymar  vs.  Bell,  5  J.  C.  S- 
570 ;  Turner  vs.  Clay,  3  Bibb,  353 ;  4  Dessau.  126 ;  Friabee  vs.  Bof 
nagh,  11  John.^i};  MoOayva.  Carrington,  1  McLean,  61;  Gamettv^ 
Macon,  6  Call,  368. 

ReverdyJoknaoti,  ia  reply,  cited  Oarnettvs.  Maoon,6  Call,  367. 36& 

Archer,  G.  J.  delivered  the  opinion  of  this  Court.  The  complain- 
ants  seek  to  vacate  a  sale  made  by  George  Torrance  to  Eliza  8. 
Buchanan,  of  one  undivided  fifth  part  of  the  Warreu  Factory,  on  the 
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Anterior  to  tlie  above  decree  in  Baltimore  County  Conrt,  P.  F. 
DawHon,  F.  Dawson,  and  the  Warren  Mannfactaring  Company,  alleg- 
ing that  John  T.  Barr  bad  recovered  a  jndginent  against  George 
Torrance,  which  was  assigned  to  tbem,  prayed  to  be,  and  were,  by 
the  Conrt,  made  parties;  and  in  their  answer  to  the  bill  of  W.  and 
A.  Lorm an,  allege,  that  the  complainaDts  have  other  secaritiee  for 
their  debt,  coufient  to  a  sale,  and  pra;^  that  the  moae;  ma?  be 
brought  into  Court  to  abide  the  decision  of  the  Conrt.  The  pro- 
ceeds of  sale  amounting  to  S17,230,  were  distributed  tlO,130,  to  W. 
and  A.  Lorman  ;  to  the  Warren  Factory,  96,422.15,  by  an  agreemeot 
between  W.  and  A.  Lorman,  and  P.  F.  Dawson  and  F.  Dawson,  filed 
on  the  11th  March,  1836.  By  this  agreement  no  more  thau  $10,130 
was  to  be  applied  to  the  payment  of  the  mortgages  exhibited  iu  tbe 
cause ;  and  it  was  agreed,  that  for  the  remaining  balance  dueon  said 
mortgages,  W.  and  A.  Lorman  were  to  look  to  certain  property  o( 
James  Buchanan,  in  or  near  tbe  Town  of  Wheeling,  which  had  been 
attached,  &c.;  and  in  consideration  of  tl,0O0,  F.  F.  and  F.  Dawson 
agree,  tbat  they  will  never  interfere  with  Buchanan's  property  in 
Virginia,  and  W.  and  A.  Lorman  agree,  that  the  balance  of  the  pro 
ceeds  of  sale  shall  be  paid  to  P.  F.  and  W.  Dawson. 

Anterior  to  these  proceedings  in  Baltimore  Connty  Conrt^  as  a 
Conrt  of  equity,  to  wit,  on  the  12th  of  December,  1832,  Torrance,  fbc 
the  use  of  Fulford.  W.  and  A.  Lorman,  had  obtained  a  judgment  in 
Baltimore  County  Court  against  the  securities  of  Bliza  BucbaoftD. 
who  had  survived  her,  for  the  purchase  money.  And,  also,  anteiioi 
to  said  proceedings  in  Baltimore  County  Court,  as  a  Court  of  egsity. 
6corge  Torrance,  W.  and  A.  Lorman,  and  W.  Fulford  filed  their  bill 
in  tbe  Superior  Court  of  law  and  equity  for  Ohio  County,  in  the  Statt 
of  Virginia,  against  tbe  securities  of  Eliza  But^Jianan,  on  her  bond 
for  the  parchase  money,  alleging  the  execution  of  the  bond,  tbf 
judgment  in  Baltimore  Connty  Court,  tbat  it  was  paid,  and  praying 
^^  to  subject  the  lands  of  J.  A.  Buchanan  to  sale,  for  "  the  pay 
*  '  ment  of  the  said  debt;  and  that  funds  in  tbe  hands  of  certain 
debtors  of  the  said  J.  A.  Buchanan  should  also  be  condemned  for  the 
payment  of  the  said  judgment.  On  the  6th  of  November,  1835,  thf 
Superior  Court  tor  the  County  of  Ohio  decreed,  that  James  A.  Boch 
anan  should  pay  to  the  complainants  in  tbat  proceeding,  on  tbe  da; 
named,  the  snm  of  $24,744,  with  legal  interest  until  paid,  and  costs, 
the  said  sum  being  the  amount  then  found  to  be  due  on  the  bond  ol 
Eliza  Buchanan,  that  a  certain  tract  of  land  in  the  bill  mentionei^ 
should  be  sold  to  pay  the  amount  decreed,  unless  within  the  tim' 
specified,  the  said  amount  should  be  paid,  and  that  the  debtors  oi 
James  A.  Buchanan,  who  had  been  made  parties,  should  pay  to  tbe 
complainants  tbe  sums  in  their  bands  belonging  to  him,  and  thatai! 
to  tbe  residue  of  the  lauds  mentioned  in  tbe  proceedings,  the  bill 
should  be  retained  for  future  decree ;  and  as  to  the  other  defendants, 
tbe  bill  was  dismissed.     A  sale  under  the  decree  was  accordingly 
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effected  ou'  the  SOtti  day  of  July,  1836,  and  the  said  Willism  aod 
Alexander  Lorraan  beciime  the  pnrchasers.  Ko  farther  proceeitinga 
appear  to  have  taken  place  in  the  Virgiaia  Court  in  the  above  case. 

The  complainants  insist,  that  Torrance,  by  his  acts,  since  the  con- 
tract of  purchase  and  sale,  has  disabled  himself  from  <M>mpIying  with 
his  contract,  in  making  a  title  to  his  vendee,  and  that  as  by  snch 
acts  the  consideration  npon  which  the  bond  has  been  given  has 
failed,  the  contract  of  sale  should  be  rescinded,  and  that  the  judg- 
ment obtained  upon  the  bond  given  for  the  purchase  money  should 
be  perpetaally  enjoined. 

A  vendee  of  an  estate,  in  an  unexecuted  contract,  is  entitled  to 
have  that  for  which  he  coDtracts  before  he  can  be  compelled  to  part 
with  the  consideration  he  agreed  to  pay.  The  ability  of  the  vendor 
to  convey  shonld  exist,  when  bis  duty,  by  the  contract,  arises  to  cou- 
'  vey,  or  at  the  time  of  a  decree  for  a  conveyance,  where  time  in  not 
of  the  essence  of  the  contract.  And  we  conceive  it  to  be  equally 
dear,  that  a  vendee  is  not  bound  to  take  an  estate  fettered  with  in- 
cambrances,  by  which  he  may  be  subjected  to  litigation  to  procure 
his  title.  These  principles  are  so  obviously  just,  that  they  must  be 
considered  as  resting  at  the  foundation  of  every  well  regulated  sys- 
tem of  equity. 

*The  admissions  and  facts  in  the  cause  show,  that  mort-  ^„ 
gages  were,  after  the  contnict  of  sale,  executed  to  secure  to  "" 
the  mortgagees  the  payment  of  118,500;  that  a  bill  was  filed  to  sell 
the  mortgaged  premises  to  pay  the  mortgagees,  and  that  a  decree 
passed  to  sell  the  same,  and  the  trustee  was  directed  by  the  decree 
to  convey  to  the  purchaser  the  right  of  the  mortgagor  and  mort- 
gagees, which  was  executed  by  a  sale  in  January,  1636,  and  a  deed 
accordingly  executed  to  the  purchaser  in  July,  1836;  in  strict  cou- 
Ibrmity  with  the  terms  of  the  decree.  To  this  decree  the  veudor 
volantarlly  consented,  and  assented  to  part  with  his  title.  There 
can  be  uo  doubt  but  that  this  decree  and  sale  operated  to  extinguish 
the  vendor's  title,  and  to  pass  it  to  the  purchaser.  The  argument 
which  has  been  urged,  that  these  mortgages  and  this  decree  only 
operated  to  pass  so  much  of  the  purchase  money  due  to  TorrancA  as 
tbcfle  mortgages  called  for,  cannot  be  sustained,  because,  by  the 
deeds  tbemselvea,  the  legal  title  passed  to  the  mortgagees,  and  the 
morfgagees  do  not  seek  to  subject  to  sale  so  much  of  the  debt  due 
toTorrdDce  from  Eliza  Buchanan  as  would  extinguish  the  mortgages, 
bnt  they  ask  that  the  land  mortgaged  shall  be  sold  to  pay  the 
amoant  of  their  lien,  and  the  decree  follows  the  prayer  of  the  bill, 
uid  the  assent  given  by  the  answer  of  Torrance,  and  directs  the 
land  to  be  sold,  and  all  the  rights  of  the  complainant  and  defendant 
to  be  conveyed,  npon  a  compliance  with  the  terms  of  sale  to  the 
parch  aser. 

It  thus  appears,  that  when  the  contract  of  sale  had  ripened  into 
naCarity,  Torrance,  the  vendor,  by  his  own  consent,  as  evinced  by  his 
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acts,  and  by  his  answer  to  tlie  bill  iu  equity,  had  stripped  himself  of 
every  vestige  of  title,  legal  or  equitable,  in  the  land  he  bad  sold, 
and  was,  himseir,  in  conseqaeace  of  these  proce«diDg8,  iu  no  condi 
tion  to  comply  with  his  contract  to  convey,  and  has  no  legal  cnpacity 
to  enforce  a  re-conveyance  of  the  title  to  him,  so  that  he  might  com- 
ply with  bis  contract. 

It  is  true,  that  Eliza  Buchanan  was  no  party  to  these  proceedings, 
and  was,  therefore,  in  no  manner  bound  by  them;  and  tbttt  she 
might,  perhaps,  have  been  competeut,  by  applying  as  much  of  the 
parchase  money  as  would  have  fully  indemnified  the  purchaser,  on 
^  the  iustitution  of  pix>ceeding8  in  *  Cbaucery  have  coerced  a 

'"  conveyance  upon  the  ground,  that  the  mortgages  were  origi- 
nally made  subject  to  her  contract  of  purchase,  and  that  the  pur- 
chaser under  the  decree  in  the  County  Court  took  his  title  irith 
notice  of  this  condition  and  agreement.  But  although  this  ma;  be 
so,  it  by  no  means  relieves  the  case  from  the  difficulties  which  sdi- 
round  it.  For  Eliza  Buchanan,  the  vendee,  was  iu  no  manner  bound 
to  take  aMtle  thus  embarrassed,  and  to  embark  iu  a  lawsuit  agaiust  an 
adversary  claimant,  to  obtain  that,  by  delay,  by  perhaps  expensive 
and  protracted  litigation,  which,  by  the  principles  of  law  applicable 
to  her  contract,  she  had  stipulated  to  have  without  delay,  and  with- 
out expense  or  litigation. 

It  has  been  argued  that  the  complainants  could,  at  all  events,  be 
only  entitled  to  relief  by  averring  a  readiness  to  comply  on  the  part 
of  the  vendee.  It'  the  vendee  had  gone  into  equity  to  compel  a 
specific  execution  of  the  contract,  she  must  have  averred  a  com- 
pliance on  her  part,  with  the  terms  of  the  contract,  or  to  have 
offered  to  pay  the  purchase  mooey.  But  this  bill  seeks  a  rescissioD 
of  the  contract,  on  the  ground  of  a  want  of  title,  aud  a  payment,  or 
offer  to  pay,  was  unnecessary.  To  baye  paid  the  purchase  money 
could  not  have  strengthened  the  equity  of  the  complainant.  "  Chan- 
cery i-eqnircs  no  act  to  be  done  in  vain  ;  it  therefore,  could  not  re- 
quire the  payment  of  the  purchase  money  in  this  case,  or  an  offer  to 
pay  it  after  the  defects  in  the  title  had  become  known."  McLean 
Je.  86. 

The  case  of  B^rt  and  Bligkt,  3  Monroe,  273,  has  been  cited  by  the 
appellees  as  a  case  analogous  to  this.  But  it  will  be  found,  from  an 
examination  of  that  case,  that  the  vendor,  at  the  time  when  the 
conveyance  was  to  have  been  made,  whs  in  a  condition  to  comply 
with  his  contract,  aud  had,  for  a  year  atterwards,  bis  title  unembar- 
rassed. It  was  the  fault  of  the  vendee  that  he  had  not,  by  payiuf 
the  purchase  money,  put  himself  in  a  condition  to  demand  a  specific 
execution  of  the  contract;  and  having  been  in  default  in  compl.Tiug 
with  his  contract,  but  for  which  he  could  have  had  a  conveyance,  it 
was  conceived  that  he  was  not  entitled  to  enjoin  the  collection  of 
the  purchase  money,  aud  that  he  should  be  driven  to  Lis  remedy 
against  the  vendor,  or  against  the  purchaser  under  the  judgment. 
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■Bat  in  the  case  before  us,  long  before  the  stipulated  time  _  _ 
for  the  compIetioQ  of  the  paymeota  of  the  purchase  monej",  °^ 
and  more  than  three  years  before  the  vendee  could  have  called  for 
the  conveyance  of  the  title,  the  rendor  had  parted  with  his  title, 
and  was  utterly  unable  to  comply  with  his  cootract  to  convey  the 
l^d. 

If  we  are  correct  in  the  above  views,  the  consideration  for  the 
contract  having  wholly  failed,  Torrance,  or  his  assignees,  who  stand 
in  his  stead,  ought  not  to  be  allowed  to  recover  the  purchase  money 
for  the  land  sold,  and  as  the  judgment  in  the  County  Court,  sought 
to  be  stayed,  was  obtained  on  tbe  bond  for  the  purchase  money,  the 
defendants  onght  to  be  perpetuiilly  enjoined  from  instituting  any 
proceedings  to  enforce  its  payment. 

The  compIainaDts  conceiving  that  a  perpetual  injunction  on  the 
judgment  obtained  iu  Baltimore  Coauty  Court  would  furnish  them 
with  iuadequate  relief,  if  the  defendants  were  permitted  to  reap  the 
fruits  of  a  decree,  obtained  against  James  A.  Buchanan,  seek  further 
to  enjoin  them  from  proceeding  to  execute  the  decree  obtained  in 
November,  1835,  in  the  Superior  Court  of  Law  and  Equity  for  Ohio 
County  in  the  State  of  Virginia. 

At  the  time  of  this  decree,  an  equity  existed  on  the  part  of  the 
present  complainants,  to  relief.  The  property  sold  was  then  encum- 
Iwred  with  the  mortgages  to  Fulford  and  W.  and  A.  Lorman;  the 
bill  of  tbe  mortgagees  had  been  filed  in  Baltimore  County  Court, 
and  a  decree  had  been  obtained  to  sell  the  mortgaged  premises  with 
tbe  consent  of  Torrance,  to  satisfy  these  liens.  Had  these  defences, 
which  then  all  existed,  been  brought  by  way  of  defence  to  the  notice 
of  the  Court  of  Equity  in  Virginia,  we  are  bound  to  believe,  that  no 
decree  would  or  could  have  parsed  against  James  A.  Buchanan, 
QQtil  the  estate  sold  should  have  been  relieved  from  itn  embarrass- 
ments, and  UQtil  the  vendor,  by  so  doing,  could  have  shown  himself 
Id  a  condition  to  have  passed  the  title  to  the  vendee  or  her  repre- 
sentatives. 

That  the  Court  in  Virginia  possessed  jurisdiction  of  the  case  de- 
creed upon  by  them,  has  not  t>een,  and  could  not  be  denied.  The 
decree  must  be  considered  as  conclusive,  as  to  the  -merits  ^  ^ 
*Dpoo  the  equities  existing  anterior  to  the  decree,  and  as  ~^ 
having  all  the  efficacy  of  a  domestic  judgment  or  decree,  and  it 
could  not  there  be  examinable  upou  any  ground  of  equity  existing 
prior  to  the  decree ;  and  as  it  could  not,  upon  such  grouad,  be  exami- 
nable in  Virginia,  we  are  legally  incompetent  to  examine  it  here. 
But  if  an  equity  has  arisen  subseqneut  to  the  decree,  which  would 
make  it  inequitable  in  the  defendants  to  enforce  that  decree  upon  such 
uev  and  subsequent  ground  of  equity,  not  existing  at  the  time  of 
tbe  decree,  the  law,  as  we  apprehend,  would  fnlly  justify  tbe  com- 
plaiaaata  in  demanding  the  interposition  of  this  Court,  in  restraining 
the  defendants  from  enforcing  the  decree. 
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When  the  decree  in  Virginia  was  passed  in  November,  183S,  the 
period  had  not  arrived,  when  by  the  terms  of  the  contract,  Torrance 
was  boand  to  convey  the  land  sold  to  tbe  vendee.  He  had  natil 
1839  to  luMI  his  part  of  tbe  contract;  although  he  had  created  in- 
cumbrances on  tbe  estate,  he  might  have  removed  them,  and 
although  a  decree  had  in  October,  1836,  passed  in  Baltimore  CooBty 
CoQrt  for  tbe  sale  of  tbe  land,  which  b;  contract  be  was  t«  conver, 
it  was  in  bis  power  to  bave  prevented  the  sale,  by  pitying  the  costs 
of  the  Chancery  suit,  in  Baltimore  Connty  Conrt,  and  tbe  liens  tor 
which  the  laud  had  been  decreed  to  be  sold.  This,  however,  he  dM 
Dot  do,  but  suffered  the  decree  to  be  executed  by  the  sale  of  tbe 
land  in  January,  1836,  which  eveut  occurred  after  tbe  decree  of  tbe 
Superior  Court  of  Virginia,  by  which  event  occurring  after  said  de- 
cree, he  had  effectually  placed  it  out  of  his  power,  either  to  convey, 
or  to  procure  the  title  to  the  laud  he  bad  contracted  to  convey. 

Leaving  out  of  view,  therefore,  all  the  acts  of  Torrance  auterior  to 
the  date  of  the  decree  in  Virginia,  as  upon  this  branch  of  tbe  snb^ 
ject,  not  properly  examinable,  being  foreclosed  by  the  decree,  the  fact 
of  the  sale  afterwards,  by  which  he  baa  disabled  himself  from  com- 
plying with  bis  contract,  has  created  a  new  gronnd  of  equity  in  tbe 
complainants,  which  calls  apon  this  Court  for  the  exercise  of  its 
restraining  authority.  This,  however,  can  only  be  accomplished 
through  tbe  person  of  the  defendant,  who  is  within  the  jurisdiction 
of  this  Court,  and  will  not  enable  the  Court,  as  prayed  by  tbe  com- 
__  plainauts,  to  vacate  "any  of  the  proceedings  which  have  taken 
"*  place  under  tbe  Virginia  decree.  The  defendant  ought,  there- 
fore, to  be  enjoined  seeliing  to  enforce  his  decree,  from  accepting  :t 
conveyance  of  the  lands  purchased  under  said  decree,  or  if  he  bus 
obtained  a  title,  he  onght  to  be  decreed  to  reconvey  tbe  same  to  tbe 
heirs  of  James  A.  Buchanan. 

From  tbe  views  we  bave  taken  sf  this  case,  tbe  contract  of  pur- 
cbase  must  be  rescinded ;  and  it  is  insisted,  that  it  sbonid  be  npon 
the  condition  of  paying  to  tbe  vendor  interest  on  the  purchase 
money,  and  an  equivalent  in  value  for  tbe  deterioration  of  the  pro|i- 
erty,  during  tbe  continuance  of  tbe  possession  of  tbe  vendee. 

For  any  det«rioration  of  the  property  sold  by  tbe  improvidence  ur 
culpable  negligence  of  the  vendee,  her  representatives  should  be 
answerable,  but  not  otherwise.    2  Dana,  375. 

If  the  vendee  were  put  in  possessiou  of  tbe  land,  for  all  the  time 
it  was  occupied  by  her,  or  her  agents,  she  sbonid  be  made  toaccoant 
tor  the  rentR  aud  profits.  It  has  been  contended,  that  interest sboold 
be  allowed  for  the  use  of  tbe  land,  instead  of  rents  aud  profits.  Tbe 
general  rule  may  be,  that  when  the  purchaser  is  let  into  the  posse." 
sion  and  the  perception  of  the  rents  and  profits,  be  ought  to  pay  in- 
terest on  the  purchase  money ;  the  buyer,  being  the  owner  of  tlie 
laud,  mast  rest  satisfied  with  the  rents  and  profits,  und  the  seller, 
tbe  owner  of  tbe  money,  is  entitled  to  interest.    But  as  there  \i, 
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generally,  a  great  disproportion  between  tbe  rents  and  profits,  and 
the  interest  of  the  pnrchase  money,  there  woald  be  do  propriety  in 
applying  the  rule  to  a  case  where  the  sale  was  rescinded.  Id  snch 
a  case,  a  Coart  of  eqnity  could  never  treat  tbe  vendoE  as  eotitled  to 
tbe  purchase  money,  or  consider  the  reodee  na  owner  of  tbe  land. 
These  views  will  be  found  to  be  sanctioned  by  3  Leigh,  647,  648 ;  a 
different  role  would  seem  to  have  prevailed  in  some  of  tbe  States,  2 
Dana,  '615 ;  but  we  cannot  adopt  the  principle  of  that  ciise,  because 
we  thick  it  would  operate  iojustice. 

There  is,  however,  no  legal  evidence  in  tbecase,  going  toshew  the 
possession  of  the  vendee,  or  its  duration,  or  whether  the  deteriora- 
tion of  the  property  proceeded  from  casualty  or  "  negligeuce,  ^ 
ortbe  ralaeof  the  rents  and  protfts,  aud  therefore  again  re-  *"' 
mand  the  cause  to  the  Court  of  Cbancery,  that  evidence  may  be 
taken  on  these  subjects,  in  order  that  justice  may  be  effectuated 
between  the  parties.                                                   Cattae  remanded. 


JOHH  H.  Clagbtt,  a.  d.  b.  n.  of  John  H.  Bbanbs  va.  Walter 
B,  C.  WoBTeiWGTOM,  Trustee  of  M.  Mageudeb.— June,  1845. 

B.  devised  to  M. :  "my  dwelling,  and  all  the  gronnds,  land,  &C-  attached 
thereto,  to  hold  during  the  life  of  taj  brother  C.  for  the  use  of  my  s^d 
brother  daring  hie  natural  life;  and  after  his  death,  I  devise  tbe  same  to 
H.  to  hold  in  trust  for  the  use  of  P.  the  grandson  of  mj  brother  C;  and 
incase  the  said  P.  should  have  issue  of  his  body,  lawfully  begotten,  then 
I  will  and  devise  tbe  same  to  P.  in  fee;  but  in  the  event  of  his  dying 
without  such  issue,  I  will  that  the  same  be  sold  by  my  executor,  and 
the  proceeds  thereof,  I  devise  as  follows:  one-half  thereof  to  my  nephew 
H.  and  the  other  half  to  M.  to  bold  during  tbe  life  of  my  sister,  in  trust 
for  ber  sole  use;  and  at  her  death,  the  principal  to  be  equally  divided 
among  her  children. " 

The  testator  also  devised  to  U.  in  trust  for  the  use  of  P.  one-fonrth  part  of 
the  proceeds  of  the  residue  of  bis  property,  real,  personal  and  mixed. 
directed  by  his  will  to  be  sold ;  and  also  one-fourth  part  of  bis  debts,  re- 
questing tbe  trustee,  H.  to  invest  the  same,  and  apply  the  interest  thereof 
to  the  use  of  P.  and  in  case  he  should  have  issue  of  his  body,  lawfully 
begotten,  then  the  investments  to  be  made  over  to  P.:  and  in  the  event 
of  his  dying  without  issue  of  his  body,  lawfully  begotten,  then  one- 
third  part  thereof  toH.;  one  third  pait  to  C:  and  one-third  part  to  M.  in 
trust  for  his  sister,  as  before.    Heli>: 

The  intention  of  the  testator  is  apparent,  that  the  one-third  part  of  the  debts 
and  residue  of  bis  estate,  devised  in  trust  for  bis  sister,  sbould  vest  in 
his  tmstee.  at  the  same  time  and  upon  the  same  coutingencies  with  the 
moiety  of  the  proceeds  of  sale  of  the  real  estate,  mentioned  in  the  first 
clause  above  recited. 

A  trust  estate  for  life  is  in  the  first  instance  given  to  P. 

There  is  no  limitation  over  of  the  property  devised,  (conceding  that  the  life 
estate  had  been  unincumbered  by  the  trust,)  to  the  heirs,  or  issue  of  the 
body  of  P.  BO  as  to  let  in  the  operation  of  the  rule  in  Shelley^s  Caae. 
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The  limitatioD  over,  after  the  trust  estate  to  P.  for  life,  ia  to  himself  in  Um 
«veDt  of  his  haviog  issue. 

„  .       *  The  vesting  of  the  fee  in  P.  by  bis  haviog  childreo.  put  &d  end  to 

^4  the  limitation  over,  to  H.  and  the  sister  of  the  teetator,  and  left 

the  estate  of  P.  absolute. 

The  limitation  over  in  their  favor  was  not  intended  to  follow  the  fee.  and  to 
vestaod  be  enjoyed  only  after  its  investiture,  and  contingent  determi- 
nation, but  was  intended  as  a  substitute  for  the  fee,  in  case  of  its  never 
coining  into  being,  according  to  the  contingency  provided  foritacrsk- 

The  limitation  in  fee  to  P.  cannot  operate  as  a  vested  remainder,  as  its  com- 
ing into  existence,  or  resting,  depends  on  a  contingency  which  111117 
never  happen,  to  wit,  bia  having  lawful  issue. 

It  is  good  as  a  contingent  remainder,  because  of  the  previously  given  par- 
ticular estate  for  life,  on  which  it  depends,  and  which  supports  it.  The 
happening  of  the  contingency  terminates  the  life  estate  in  P.  and  creUea 
a  fee  in  its  stead. 

The  non-occurrence  of  the  contingency,  and  natural  termination  of  the  pv- 
ticulai  estate  for  life,  by  the  death  of  P.  gives  effect  to  the  subatitnted 
contingent  remainder  in  fee,  in  favor  of  H.  and  the  sister  of  the  testa- 

The  vesting  of  the  contingent  remainder  in  fee  to  P.  depending  on  the  cod- 

tingent  termination  of  his  life  estate,  by  bis  having  issue;  whilst  the 

HUbstituted  contingent  remainder,  in  favor  of  H.  and  the  sister,  can  odIj 

take  effect,  or  vest  by  the  death  of  P.  without  having  had  lawful  inoe. , 

-   [a) 

This  kind  of  alternative  limitation  is  termed,  a  contingency  with  a  double 
aspect. 

Where  a  testator  intended  that  certain  limitations  over,  both  aa  to  the  realtj 
and  personalty,  should  take  effect  at  the  same  time,  and  upon  the  eame 
contingencies,  this  Court  having  said,  that  the  failure  of  issue,  sb  to  tbe 
realty,  meant  without  ever  having  had  issue,  cannot  hesitate  to  give  tbe 
same  construction  to  tbe  same  words  in  the  limitation  over,  aa  U  the 
personalty. 

A  party  who  seeks  to  recover  in  equity  against  one  of  the  several  sureties,  in 
a  truRtee's  bond,  the  whole  amount  of  his  claim  against  a  defaulting 
trustee,  must  not  only  prove  the  insolvency  of  the  principal  in  th^  bond, 
but  of  all  the  other  co -securities,  (b) 

The  co-securities,  or  their  representatives,  should  be  parties  to  such  a  pro- 
ceeding, (c) 

The  fact  that  a  surety  in  a  trustee's  bond,  is  also  a  distributee  of  the  fund  in 
his  hands,  will  not  authorize  another  distributee  to  require  a  Court  of 
equity  to  apply  the  portion  of  the  fund  due  to  tbe  first  distributeo,  in 
discharge  of  bis  obligation  as  surety,  where  tbe  trustee  is  in  defsnlt- 
The  remedy  for  non- performance  is  at  law. 

A  creditor  of  a  distributee  in  Chancery,  claiming  by  petition,  to  !»  paid  his 
debt  out  of  a  fund  in  Court  to  be  distributod,  roust  show  himself  reme- 

(a)  Cited  in  Woollen  vs.  Frkk,  38  Md.  440. 

(b)  Approved  in  Young  va.  Lyons.  8  Gill,  170;  GriSttk  vs.  Parkt,  83  Md.l- 

(c)  But  see  Young  vs.  Lyons,  8  Gill,  162. 
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dilees  at  law;  or  that  he  has  Boue  lien  oi  title  to  the  fund  sought,  which 
it  is  the  duty  of  a  Court  of  equity  to  enforce,  (d) 

•This  was  an  nppeal  from  the  Court  ofCbancery.  Ou  the 
Sodjolv,  1833,  James  A.  Magruder,  and  UilliceDt,  htR  wile,  ®" 
filed  their  petition  ou  the  equity  side  of  Prince  George's  County 
Court,  having  reference  to  the  will  of  Wni.  Beanes,  dated  24tli  Sep- 
tember, 1827,  and  the  codicil  thereto,  dated  3rd  July,  1828,  {a  copy 
of  the  material  parts  of  which  will  he  found  in  the  opinion  of  thin 
Court,  post  89,)  and  alleging  the  death  of  the  testator;  John  B. 
Magrader;  Colmore  Beanes,  and  Philip  Key,  without  lawful  issue; 
and  also  of  the  executors  of  said  will,  and  praying  the  appointment 
of  a  trustee  to  make  sale  of  the  real  estate  of  the  said  William 
Beanes. 

Ibe  County  Court,  on  same  day,  appointed  John  B.  Brooke,  a 
trustee,  for  that  purpose,  who  gave  bond  in  that  character,  made 
varioDB  sales,  which  were  ratified,  and  ou  the  13th  October,  1835,  an 
account  was  stated,  showing  sales  t«  amount  of  $5,281,  of  which  sum 
Millicent  Magruder  was  allowed  $2,475.4U. 

Alter  this,  David  Crawford,  trustee  of  M.  M.,  filed  his  petition, 
alleging  that  on  tbe  death  of  John  B.  Magruder,  one  of  the  execu- 
tors, the  fund  in  which  M.  M.  was  interested  was  paid  over  to  James 
A.  Magruder,  a  trustee  for  her,  who  gave  bond,  that  he  is  insolvent, 
and  bas  failed  to  distribute  the  fund  he  bad  received.  The  petition 
thea  prayed  that  tbe  amount  due  her  might  be  retained  out  of  the 
proceeds  of  property  of  the  testator  decreed  to  l>e  sold,  and  that  the 
said  J.  B.  B,,  trustee,  pay  out  of  the  fund  in  Jiia  bands,  the  amount 
which  the  petitioner  is  entitled  to  receive  of  James  A.  Magruder,  of 
tbefnnd  held  by  bim,  as  trustee  for  Philip  Key,  &c. 

James  A.  Magruder  was  appointed  trustee  in  the  place  of  John  It. 
M.22ud  April,  1831,  and  gave  bond  as  aucb,  with  Philip  Key,  Col- 
more  Beanes,  and  John  H.  Beanes  as  his  sureties. 

On  the  10th  December,  1835,  an  account  was  audited  between  tbe 
estate  of  Philip  Key,  deceased,  with  James  A.  Magruder,  trustee,  in 
vfaich  a  balance  of  $4,953.40  was  awarded,  one-third  to  the  repre- 
seDtatives  of  Colmore  Beanes;  one-third  to  the  trustee  of  Mrs.  M. 
Magrnder;  one-third  to  John  H.  Beanes;  each,  $1,051.14.  These 
<Tere  the  sums  which  bad  been  invested  in  bonds. 

'At  July,  1837.    The  County  Court  ordered  that  John   B. 
Brooke,  the  trustee,  retain  in  his   hands,  until  the  adminis-      ^*' 
tratorof  John  H.  Beaues  answer  her  petition,  the  amount  allowed 
to  tbe  said  J.  H.  B.,  out  of  the  proceeds  of  the  property  herein  de- 
ueed  to  bo  sold,  subject  to  the  future  order  of  the  Court. 

Thomas  H.  Clagett,  the  a.  d.  b.  n.  of  John  H.  Beanes,  answered 
the  petition  of  D.  C,  and  after  admitting  the  various  proceedings 

(d)  Cited  in  Hayden.  vs.  Stewart,  1  Md.  Ch.  465. 
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before  referred  to,  and  alleging  his  igDoraoce,  how  the  said  James  A. 
M.  had  maaaged  his  trust,  farther  alleged,  that  the  beqnest  made  t« 
JobD  B.  Magruder,  iu  trust  for  Philip  K.,  was  not  to  be  divided  be- 
tween J.  H.  B.,  C.  B.,  and  M.  M.,  bnt  that  the  trostee  was  to  pa,T  U. 
M.  the  interest  accruing  on  her  part,  for  her  separate  nse  daring  ber 
life ;  and  after  her  decease  to  pay  the  principal  to  her  cbildreii,  under 
an  equal  division,  vested  in  the  said  Philip  K.  an  absolute  right  or 
estate  in  said  property,  it  being  personal;  that  the  Umitatiouoverto 
the  said  M.  and  her  children,  and  to  the  said  C.  B.  and  J.  H.  B.  was 
void.  The  answer  denied  that  J.  H.  B.  and  C  B.  died  insolveot. 
That  the  remedy  on  the  bond  of  James  A.  M.  is  at  law.  That  the 
trnstee's  account  must  be  first  settled  before  the  bond  is  liable,  &c. 

A  commission  was  issued,  and  proof  taken ;  in  February,  1S38,  the 
cause  was  removed  to  the  Court  of  Chancery,  where  ezceptance  to 
the  evidence,  and  sutBciencyof  the  averments  iu  the  petition  of  the 
complainants  were  filed. 

On  the  16th  November,  1840,  the  Chancellor,  [Bland,]  referred  the 
case  to  the  auditor  with  iustructious. 

On  the  11th  December,  1841,  the  Chancellor,  upon  petition,  ap- 
pointed Walter  6.  C.  Worthingtou  trustee  of  M.  M.,  in  the  place  of 
David  Crawford,  deceased,  &c.,  and  John  H.  Clagett,  a.  d.  b.  n.  of  J. 
H.  B.,  was  made  a  party  to  the  cause.  Accounts  were  again  stated. 
Account  A  allowed  the  appellee  $2,389.50,  as  due  by  the  estate  of 
Philip  Key,  iu  account  with  J.  A.  M.  This  balance  was  trausfeired 
to  account  B,  balance  in  favor  of  appellee,  91,961,  as  due  from  J.  A. 
M.    To  these  accounts  the  appellants  excepted. 

On  the  12th  May,  1843,  the  Chancellor,  [Bland,]  ratified  those 
accounts,  and  ordered  the  trustee,  James  A.  Magruder,  to  applf 
the  proceeds  accordingly,  &c.,  and  that  out  of  the  dividends 
of  the  proceeds  of  sale  of  the  real  estat«  of  William  Beaueti,  de- 
ceased, made  by  John  B.  Brooke,  and  »ssigned  to  John  H.  Beanei, 
the  said  J.  B.  B.  pay  to  the  appellee  the  sum  of  $1,951,  with  interest, 
&c.,  which  said  sums  shall  be  held  and  applied  by  the  said  appellee, 
in  trust,  for  the  use  of  M.  M.,  during  her  nutural  hfe,  and  after  her 
death,  the  said  sum  to  be  equally  divided  among  her  children,  accord- 
ing to  the  will  of  W.  B.,  deceased. 

From  this  decree  John  H.  Clagett,  a.  d.  b.  n.  of  John  H.  Beanee, 
prosecuted  this  appeal. 

The  cause  was  argued  before  Abcheb,  C.  J.,  Dorset  and  Cbav- 
BEBS,  J  J. 

C.  C.  Magruder  and  W.  B.  Tuck,  for  the  appellants. 
J.  Johnson,  for  the  appellee. 

DoBSEY,  J.  delivered  the  opinion  of  this  Court.  The  codicil  to 
the  last  will  and  testament  of  William  Beanes  contains  the  foliowiDg 
devises,  viz :  "  Whereas,  by  my  said  will,  I  do  will  and  devise  to  Joha 


64  CLAGETT  V8.  WORTHINGTON.— 3  GILL. 

said  Philip  Key  dying  without  issue  of  his  body  lawfully  begotten, 
then  I  give  and  bequeath  one-third  part  thereof  to  my  nephew,  John 
H.  Beanes ;  other  third  part,  I  give  and  bequeath  to  my  brother, 
Colmore  Beanes ;  and  the  other  third  part  I  give  and  bequeath  to 
the  said  John  Bead  Magruder,  Sr.,  to  hold  the  same  in  trust  for  the 
sole  and  separate  use  and  benefit  of  my  sister,  Millicent  Magruder, 
during  her  life,  hereby  requesting  the  said  trustee  to  apply  the  in- 
terest thereof,  during  her  life,  to  her  sole  and  separate  use  and 
benefit;  and  at  her  death,  to  divide  the  principal  equally  among  her 
children." 

On  reading  the  herein  before  recited  clause  of  the  codicil,  we  think 
the  intention  of  the  testator  is  apparent,  that  the  one- third  part  of 
the  debts  and  residue  of  the  testator's  estat>e,  bequeathed  in  trust  for 
Millicent  Magruder,  should  vest  in  her  trustee  at  the  same  time,  and 
upon  the  same  contingencies,  with  the  moiety  of  the  proceeds  of  the 
sale  of  the  real  estate  mentioned  in  the  preceding  part  of  the  said 
clause.    Such  intention  being  conceded,  it  is  the  duty  of  the  Court  to 
carry  it  into  effect,  if  not  inconsistent  with  some  unbending  mle  of 
law.    In  order,  therefore,  to  arrive  at  a  correct  interpretation  of  the 
bequest  in  relation  to  the  residue,  &c.,  it  is  proper  to  ascertain  the 
true  cx)nstruction  of  the  devise  of  the  real  estate  disposed  of  in  the 
preceding  part  of  this  section  of  the  codicil.    That  a  trust  estate Jor 
life  only,  is  in  the  first  instance  given  to  Philip  Key,  cannot  be  de- 
nied.   That  there  is  no  limitation  over  of  the  property  devised,  (con- 
ceding that  the  life  estate  had  been  unincumbered  by  the  trust,)  to 
the  heirs  or  issue  of  the  body  of  Philip  Key,  so  as  to  let  in  the  opera- 
tion of  the  rule  in  Shelley^s  Case,  is  equally  undeniable.    The  limita- 
tion  over,  after  the  trust  estate  to  him  •for  life,  is  to  Philip 
^-^       Key,  himself,  in  fee  simple,  in  the  event  of  his  having  issue. 
The  superadded  limitation  over,  in  favor  of  John  H.  Beanes  and 
Millicent  Magruder,  was  not  made  dependent  upon  this  fee  simple 
estate,  or  to  take  effect  upon  its  termination,  by  the  happening  of 
the  contingency  supposed  to  have  been  provided,  in  the  codicil,  for 
its  duration.     On  the  contrary,  the  vesting  of  the  fee  simple  estate 
in  Philip  Key,  by  his  having  children,  put  an  end  to  the  limitation 
over,  in  favor  of  John  H.  Beanes  and  Millicent  Magruder,  and  left 
the  estate  of  Key  absolute,  and  exempt  from  all  contingencies  for  it<s 
determination,  as  far  as  the  codicil  of  the  testator  was  concerned. 
The  limitation  over,  in  favor  of  John  H.  Beanes  and  Millicent  Ma- 
gruder was  intended  not  to  follow  the  fee  simple  estate,  and  to  vest 
and  be  enjoyed  only  after  its  investiture  and  contingent  determina- 
tion, but  was  intended  as  a  substitute  for  the  fee  simple  estate,  in 
case  of  its  never  coming  into  being,  according  to  the  contingency 
provided  for  its  creation. 

Assuming  this  to  be  a  correct  view  of  the  intention  of  the  testa- 
tor, let  us  see  what  is  the  charac  er  of  the  estates,  created  by  this 
codicil,  and  how  far,  according  to  the  established  principles  of  law, 
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applicAble  to  sncli  subjects,  this  iotentioD  of  the  testator  cau  becai^ 
ried  into  effect.  In  Boxton  and  Wife's  Lessee  vs.  Archer  and  others,  S 
6.  A  J.,  199,  this  Goart  6ay  "it  is  n  general  rnle,  in  the  construction 
or  vilts,  that  a  limitation,  which  may  operate  as  a  remainder,  shall 
not  be  construed  an  executory  devise."  And  this  is  but  the  asser- 
tion of  a  hornbook  principle  of  the  law  of  England.  The  limitation 
in  fee  simple  to  Philip  Key,  cannot  operate  as  a  vested  remainder  as 
ite  coming  into  esistence  or  veRting,  depends  on  a  contingency  which 
ma;  never  happen,  to  wit:  Philip  Key's  having  lawful  issue.  It  is 
good  as  a  contingent  remainder,  because  of  the  previously  given  par- 
ticular estate  for  life,  on  whicb  it  dei^ends,  and  which  supports  it. 
The  happening  of  the  contingency  terminates  the  life  estate  in 
Pbilip  Key,  and  creates  a  fee  simple  in  its  stead.  And  the  non-oc- 
currence of  the  contingency,  and  natural  termination  of  the  particu- 
lar estate  for  lile,  by  the  death  of  Philip  Key,  gives  eQ'ect  to  the  sub- 
stituted contingent  remainder  in  fee,  in  favor  of  John  H.  Beaues  and 
Millicent  •  Magruder,  and  causes  it  to  vest.  The  vesting  of 
the  contingent  remainder  in  fee  to  Philip  Key,  depending  on  "'* 
the  contingent  termination  of  his  life  estate,  by  his  having  issue, 
whilst  the  substituted  contingent  remainder,  id  favor  of  John  H. 
Beaoes  and  Millicent  Magruder,  could  only  take  effect,  or  vest,  by  the 
uatnral  expiration  of  the  life  estate ;  that  is,  by  the  death  of  Philip 
Key,  without  having  had  lawful  issue.  And  this  kind  of  alternative 
limitation  is  termed  a  contingency  with  a  double  aspect.  The  inter- 
pretation we  have  given  of  this  &rst  part  of  the  testator's  codicil,  is 
in  accordance  with  the  doctrine  to  be  found  in  Fearne  on  Contingent 
Remainders,  p.  3TA,  where  it  is  stated,  "  that  although  a  fee  cannot 
in  conveyances  at  common  law,  be  mounted  ou  a  fee,  yet  two  or  more 
sereral  contingent  fees  may  be  limited  merely  as  substitutes  or  alter- 
uatives,  one  for  the  other,  and  not  to  interfere,  but  so  that  one,  only, 
take  effect,  and  every  substituted  limitation  be  a  disposition  substi- 
tated  in  the  room  of  the  former,  if  the  former  should  fail  to  take 
effect." 

Having  as  we  suppose,  ascertained  what,  according  to  the  rules  of 
of  law,  was  the  intention  of  the  testator  in  the  devises  made  by  him, 
in  favor  of  John  H.  Beanes  and  Millicent  Magruder,  of  the  real 
estate  mentioned  in  the  first  part  of  bis  codicil ;  and  having  assumed 
what  we  think  cannot  be  denied,  that  the  testator  intended  that  his 
beqnest,  in  their  favor,  of  the  residue  of  his  estate  aud  debts  should 
take  effect  at  the  same  time,  and  upon  the  same  contingencies  that 
are  applicable  to  the  realty;  let  us  see,  astbis  bequest  of  the  residue. 
&£.,  is  to  be  regarded  as  a  disposition  of  personalty,  how  far  the 
iateatioD  of  the  testator,  in  relation  to  it,  cau  be  effectuated  accord- 
ing to  the  e.stablished  rules  of  law  applicable  to  such  subjects. 

According  to  the  old  doctrines  of  the  common  law,  a  gift  ur  grant 
of  chattels  for  life,  vested  the  absolute  property  in  the  donee  or 
grantee;  and  a  bequest  of  them  by  will  for  life,  "amounted  to  so  ab- 
5  3G. 
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solate  a  gifb  as  to  invalidate  any  farther  limitation  after  the  first  leg- 
atee's death."  But  in  note  (E,)  to  Feame  Con.  Rem.^  402,  it  is  stated, 
that  <'in  personal  property,  under  which  both  chattels  real  and  chat- 
tels personal  are  included,  there  cannot  be  a  remainder  in  the  strict 

^  sense  of  the  word;  and  therefore,  •every  future  bequest  of 
^^  personal  property,  whether  it  be  preceded  or  not  preceded  by 
a  particular  bequest,  or  limited  on  a  certain  or  an  uncertain  event, 
is  an  executory  bequest,  and  falls  under  the  rules  by  which  that 
mode  of  limitation  is  regarded."  So  2  Bop.  on  Leg. ^  351,  states,  that 
^'  although  the  law  does  not  allow  of  limitations  of  personal  estate 
by  way  of  remainder,  in  the  proper  use  of  that  term,  yet  by  execa- 
tory  bequest  or  trust,  interest  in  the  nature  of  remainders  may  be 
created  by  will  or  deed."  And  that  the  same  effect  would  be  given 
to  a  limitation  over  in  a  deed  for  a  chattel,  may  fairly  be  inferred 
from  the  case  of  Johnson  vs.  'N'egro  lAah^  ^  H.  &  J.,  441.  <^In  dis- 
positions of  personal  property,  the  Courts  generally  incline  to  the 
construing  a  limitation  after  a  dying  without  issue,  to  mean  a  dying 
without  issue  at  the  death  of  the  first  legatee,  in  order  to  support, 
if  they  can,  the  limitation  over;  yet,  in  relation  to  real  estate,  the 
construction  is  generally  otherwise."  See  the  case  Newton  et  aLv%. 
Qriffith  et  aL,  1  H.  it  ».,  Ill ;  and  in  Biscoe  vs.  BiscoCj  6  G.  dt  J.,  232, 
this  Court  have  said  that  in  '< relation  to  executory  bequests  of  per- 
sonal property,  dependent  upon  a  dying  without  lawful  heir,  or  leav- 
ing issue,  &c.,  the  language  of  the  will  may  be  restricted  to  mean  a 
dying  without  issue  living  at  the  death  of  the  taker,  or  another  per- 
son in  esse,  by  any  clause  or  circumstance  in  the  will  that  can  indi- 
cate such  intention  in  the  testator;  and,  in  order  to  support  thelim- 
ication  over,  the  Courts,  in  such  cases|  generally  incline  to  lay  hold 
of  any  expression  or  circumstance  in  the  will  that  seems  to  afford  a 
ground  for  such  a  construction."  And  such  is  the  inclination  of  the 
Courts  to  give  effect  to  executory  bequests  of  personalty,  that  where 
in  the  same  clause  in  the  same  will,  there  has  been  a  limitation  over, 
of  real  and  personal  property,  after  a  failure  of  issue,  they  have  held 
the  limitation  over,  as  to  the  personalty,  good,  as  not  being  too  re- 
mote, whilst  the  same  limitation  over,  as  to  the  realty,  has  been  held 
to  be  void,  on  the  ground  of  its  being  too  remote.  (Tnder  the  influ- 
ence of  such  adjudications,  and  with  the  assumption  we  have  made, 
that  the  testator  intended  that  the  limitations  over,  both  as  to  the 
realty  and  the  personalty,  should  take  effect  at  the  same  time,  and 
OA  °P^°  ^^®  same  •  contingencies,  how  can  this  Court,  after  hav- 
^^  ing  said  that  the  failure  of  issue,  as  to  the  realty,  meant 
^'without  ever  having  had  issue,"  hesitate  to  give  the  same  constrac- 
tion  to  the  same  words  in  the  limitation  over,  as  to  the  person- 
alty f 

Assuming  then,  that  John  H.  Beanes,  or  he  who  represents  him, 
is  entitled  to  the  fund  sought  to  be  reached  in  the  present  proceed- 
ing, and  that  the  trustee  of  Millicent  Magruder  is  entitled  t-o  thesam 
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bequeathed  to  ber  nndertbe  residnaryclaiiseof  tbe  testator's  codicil, 
the  remainiDg  enquiries  are,  has  he  sfiewn  himself  entitled  to  recover 
it,  QDder  the  proceedings  dow  before  ast  And  ifso,  towhat  amount 
is  the  recovery  to  be  hadT 

The  opinion  we  have  formed  npon  the  first  of  these  enquiries  su- 
perseded the  necessity  of  our  consideration  of  the  second,  and  also 
oardetflrniination  of  a  large  proportion  of  the  oumerons  qnestions 
which  were  raised  and  discassed  iu  tbe  trial  of  this  cause. 

To  entitle  a  party  seeking  to  recover  in  a  Court  of  equity,  against 
one  of  several  sureties  in  a  trustee's  bond,  the  whole  amount  of  his 
chim  agitinst  the  defaulting  trustee,  he  must  prove  not  only  the  in- 
Mlrency  of  the  principal  in  the  bond,  but  of  all  the  other co- securi- 
ties. In  the  record  before  us  there  is  no  evidence  to  shew,  that 
Philip  Key,  oue  of  the  securities,  died  insolvent,  or  that  his  estate 
ia  the  hands  of  his  representatives  is  not  abundantly  sufficient  to 
meet  all  liabilities  against  him,  in  virtue  of  his  suretyship.  Nor 
have  his  representatives  been  made  a  party  to  this  proceeding  of  the 
trustee  of  Millicent  Magrnder,  nor  have  they  had  any  opportunity 
of  answering  his  petition.  The  order  of  the  Chancellor,  appealed 
(rom,  is  erroneous  upon  this  ground,  if  exempt  from  the  many  other 
errors  which  have  been  imputed  to  it.  Bnt  apart  from  this  objection 
the  whole  proceeding  on  tbe  part  of  tbe  trustee  is  clearly  erroneous, 
open  another  ground :  a  Court  of  Chancery  has  no  power  to  grant 
tberelief  prayed  for  under  the  circumstances  existing  in  this  case; 
it  has  Qo  such  jurisdiction  over  the  subject-matter  as  would  warrant 
its  granting  tbe  relief  which  has  been  prayed. 

*  In  Richardson  vs.  Jones,  3  6.  db  J.,  163,  where  an  effort 
was  made  to  compel  a  purchaser  and  bis  sureties  under  a  *'^ 
Chancery  sale  to  the  former,  to  bring  into  Conrt  the  purchase  money, 
this  Court  determined  that  "  when  a  bond  Is  given  to  the  trustee  for 
the  purchase  money,  under  an  order  of  sale  from  Chancery,  requiring 
a  bond  to  be  given,  and  the  sale  has  been  ratified,  the  purchaser  and 
his  aaretiee  cannot  be  compelled  to  pay  the  bond  in  a  aammary  vay 
by  an  order  from  Chancery.  This  constitntea  a  legal  contract  to  be 
enforced  at  law."  And  in  a  like  case  of  Boteler  and  Belt  vs.  Brookes, 
'  G.  dt  J.,  143,  this  Court  said  "  the  sureties  of  such  a  trustee  have 
no  official  duties  to  perform,  assume  no  responsibility  to  the  Court, 
bnt  in  general,  enter  into  a  merely  pure,  legal  contract  of  suretyship 
incapable  of  coercion,  except  thrgugb  the  medium  of  tbe  appropri- 
ate fnrnm,  for  the  enforcement  of  such  contracts — a  legal  tribunal." 
The  same  may  be  emphatically  said  of  the  suretyship  now  in  ques- 
tion before  ns ;  and  the  condition  of  the  surety  is  in  no  wise  changed 
by  the  simple  fact  that  he  is  a  distributee,  or  entitled  to  a  snm  of 
money  to  be  paid  over  to  him,  under  the  order  of  the  Chancery  Conrt. 
That  fact,  of  itself,  gives  to  the  Chancery  Court  no  authority  to  en- 
force bis  compliance  with  bis  mere  legal  liabilities.  The  remedy  for 
their  non- performance,  if  attainable  there,  must  be  sought  in  a  Court 
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of  law.  As  regards  the  jarisdiction  acqaired  by  the  Chancerj  Gourt^ 
in  consequence  of  there  being  a  fund  there  distributable  and  paya- 
ble to  him,  over  whom  the  jurisdiction  is  attempted  to  be  exereimsd, 
there  is  no  distinction  between  a  surety,  and  any  other  debtor  thag 
entitled.  And  surely  it  will  not  be  contended,  that  the  mere  circum- 
stance of  a  debtor  being  entitled  to  fund  in  Chancery,  is  to  disfrau- 
chise  him  of  his  invaluable  common  law  right  of  contesting  before  a 
jury  of  his  country,  all  legal  claims  which  his  creditors  may  prefer 
against  him.  The  establishment  of  such  a  doctrine  is  the  necessary 
result  of  giving  to  the  trustee  of  Millicent  Magrnder  the  relief  be 
has  sought  in  the  proceedings  before  us. 

It  is  true,  that  where,  in  a  suit  in  Chancery,  there  is  a  fund  in 
Court  for  distribution,  a  person,  not  a  party  to  the  suit,  (if  all  the 
necessary  parties  are  before  the  Court,)  may,  in  the  •  summary 
^^  way  of  petition,  assert  his  right  to  the  whole,  or  any  portion 
of  the  fund.  But  what  must  he  shew  to  entitle  himself  to  the  relief 
he  seeks?  simply  (as  here,)  that  he  is,  at  law,  a  creditor  of  one  of 
the  distributees  of  the  fundf  Assuredly  not.  If  he  thus  claims,  as 
as  a  creditor  of  a  distributee,  he  must  shew  himself  remediless  at 
law,  or  that  he  has  some  lien  or  title  to  the  fund  sought,  which  it  is 
the  duty  of  a  Court  of  equity  to  enforce.  The  trastee  of  Millicent 
Magruder  has  shewn  himself  in  no  such  predicament;  he  has  no  such 
claims  to  the  interposition  of  a  Court  of  equity :  his  claim  is  strictly 
a  legal  one ;  he  can  obtain  the  full  benefit  of  it  at  law,  and  there  be 
must  pursue  it.  The  estate  of  John  H.  Beanes,  in  the  hands  of  his 
representatives,  has  been  proved  to  be  abundantly  sufficient  to  meet 
it. 

The  order  of  the  Chancellor,  of  the  12th  of  May,  1843,  appealed 
from  in  this  case,  is  reversed  with  costs. 

Order  reversed^  with  oogts» 


The  Merchants  Bank  vs.  The  Mabine  BANK.—June,  1845. 

On  the  20th  September,  1889,  the  Marine  Bank  issued  their  certificate  of 
deposit,'  payable  to  S.  or  order.  It  was  mailed  for  St.  Louis,  and  an 
endorsement  by  S.  forged,  when  it  was  passed  to  B.  of  Illinois,  for 
value,  bona  fide;  that  house  remitted  it  to  H.  of  New  York,  who  remitted 
it  to  W.  of  Baltimore,  customers  of,  who  deposited  it  with  the  Merchants 
Bank  for  collection,  and  obtained  a  credit  for  it  in  account,  on  the  2nd 
November.  On  the  4th,  the  Marine  Bank  paid  it  to  the  Merchants  BanJ^- 
On  the  21st,  the  former  institution  discovered  the  forgery,  immediatelj 
gave  notice  to  the  latter  bank,  and  demanded  its  payment.  Between 
the  2nd  and  18th  November,  W.  had  always  to  his  credit  with  the  Mer- 
chants Bank,  a  larger  sum  than  the  amount  of  the  certificate.  On  the 
19th  it  was  less,  but  on  the  20ch,  2l8t  and  22nd,  it  was  again  greater. 
There  were  daily  transtu^tions,  deposits  and  checks,  by  W.  with  and  on 
the  Merchants  Bank.    The  Marine  Bank  having  paid  the  certificate  to 
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the  real  pavee.  brought  an  action  againat  the  other  bank,  which  it  had 
also  paid  praviuuttl;.  to  recover  back  the  amount  of  the  certificate. 
Held: 

Ut.  That  if  the  Merchants  Bank  wae  a  bona  fide  holder  of  the  certificate,  for 
value  paid,  it  would  not  have  been  responsible  in  thia  action,  (a) 

*  liod.  There  wae  evidence,  that  on  the  day  on  which  the  forger;  was  q^ 
discovered,  and  the  demand  made  on  the  defendants  to  refund  "  ' 
the  money,  that  there  was  standing  to  the  credit  of  W.  on  the  books  of 
the  Herchants  Bauk,  a  larger  sum  than  the  amount  of  the  certifioate. 

3rd.  If  at  the  time  the  forgery  was  discovered,  and  the  demand  of  payment 
made,  W.  had  witb^awn  from  the  Merchants  Bank  the  balance  to  his 
credit,  the  Merchants  Bank  would  then  have  been  a  bonajlde  holder  for 
value,  [b] 

4tb.  The  credit  to  W.  on  the  books  of  the  bank  for  the  amount  of  the  certi- 
ficate was  not  conclusive,  and  did  not  prevent  the  bank  from  correcting 
the  account  when  the  for^ry  was  discovered:  if  it  then  had  funds  in 
their  poesession  adequate  to  tliat  purpose,  the  credit  was  only  prima /ocie 


The  cashier  of  a  bank  possesses  no  incidental  authority  to  make  any  declara- 
tions binding  the  bank,  not  within  the  scope  of  hie  ordinary  duties. 

If  the  cashier  of  a  hank  promise  to  pay  a  debt  which  the  corporation  did  not 
owe,  or  was  not  liable  to  pay.  or  sliould  admit  forged  bills  to  be  genuine, 
auch  promise  or  admission  would  not  bind  the  baek,  unless  it  had  au- 
thorized or  adopted  the  act. 

An  agreement  of  facts  made  and  filed  in  a  cause  prior  to  its  first  trial,  which 
after  Judgment  was  reversed  upon  appeal,  ia  competent  evidence  upon 
a  second  trial,  under  a  procedendo,  (c) 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
assampsit,  docketed  by  consent  to  January  Term,  1840,  by  the  ap- 
pellees against  the  appellants. 

The  general  issue  only  wfis  pleaded. 

At  May  Term,  1840,  the  parties  filed  the  following  statement, 
signed  by  counsel : 

Joel  Ytckers,  on  the  20tli  September,  1839,  deposited  in  the  Marine 
Bank  of  Baltimore,  $762,  and  received  therefor  the  annexed  certifi- 
cate of  deposit,  which,  it  is  admitted,  is  the  usual  form  of  certifi- 
cate of  deposit  in  the  banks  of  this  city.  J.  SCrodtmann,  to  whose 
order  said  certificate  was  made  payable,  was  personally  unknown  to 
the  officers  of  said  bank,  had  never  been  among  its  customers,  and 
never  had  any  previous  transaction  with  the  bank.  The  hand-writ- 
ing  of  Strodtmann  was  nuknown  to  the  officers  of  the  bank,  but  it  is 
adniitt«d,  that  after  tbe  deposit  was  made,  Philip  Litttg,  Jr.,  cashier 
of  the  Marine  Bank,  received  from  a  brother-in-law  of  J.  Strodt- 
mann, a  signature  of Strodtmann.  as  he  stated  at  the  time, 


la]  Cited  in  Com.  ifc  F.  Bank  vs.  Ut  Nat.  Bank.  80  Md.  18. 

(b)  See  Okaimera  on  Bat*.  Art.  337;  Key  vs.  Knott,  9  G.  &  J.  2ie. 

(c)  Approved  in  Farmers  Bank  vs.  Sprigg,  11  Md-  SM;  Eltoood  vs. 
37  Md.  aiO;  Woodruff  vs.  Munroe,  83  Md.  157. 
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which  the  said  cashier  pasted  in  the  sigoatnre  or  firm  book  of  the 
bank,  bat  without  informing  any  of  the  clerks  of  the  bank 
^^  *  that  he  had  done  so,  nor  was  it,  in  his  opinion,  material^ 
according  to  the  nsage  of  that  bank,  as  certificates  are  osually  given 
for  the  use  of  persons  at  a  distance,  as  payees,  whose  signatures  it 
is  not  the  practice  of  the  bank  to  obtain.  It  is  admitted,  that  the 
sfgnatnre  of  J.  Strodtmann,  pasted  in  the  signature  book  as  aforesaid, 
was  gennine,  and  that  the  officers  of  said  bank  had  access  to  said 
signature  book,  as  well  as  to  all  the  other  books  of  the  bank.    The 

certificate  was,  on  the  20th  September,  1839,  ^closed  by 

in  a  letter  directed  to  St.  Louis.  It  was  never  received  by  said 
Strodtmann,  but  fel]  into  the  hands  of  some  other  person  who  forged 
thereon  the  endorsement  of  said  Strodtmann,  and  passed  it  for  a 
valuable  consideration  to  B.  Godfrey  &  Co.,  of  Alton,  in  the  State 
of  Illinois,  who  endorsed  and  transmitted  to  Howes,  Grodfrey  and 
Robinson,  of  New  York,  who  also  endorsed  and  transmitted  it  to 
Weld  and  Jenks  of  Baltimore,  who  kept  an  account  with  the  Mer- 
chants Bank  of  Baltimore,  in  which  account  they  were  credited  with 
this  certificate  on  the  2nd  day  of  November,  1839,  as  cash,  or  endorsing 
and  delivering  said  certificate  to  said  bank.  On  the  4th  November, 
1839,  the  Merchants  Bank  presented  said  certificate  for  payment  at 
the  Marine  Bank,  and  obtained  the  amount  thereof.  On  the  2l8t 
of  November  ensuing,  the  forgery  was  discovered  upon  the  com- 
plaint of  the  brother-in-law  of  Strodtmann,  that  said  certificate  had 
never  come  to  hand,  although  an  unusually  long  time  had  elapsed 
since  its  transmission.  Immediately  upon  the  discovery,  and  apon 
the  same  day,  the  Marine  Bank  gave  notice  to  the  Merchants  Bank 
of  the  forgery,  and  demanded  a  return  of  the  money  paid  to  the 
Merchants  Bank  as  the  bearer  of  the  certificate,  the  Marine  Bank 
having  since  and  before  the  institution  of  this  suit  paid  J.  Strodt- 
mann, the  payee  of  said  certificate,  the  amount  thereof.  The  qnes- 
tion  is  submitted  to  the  Court  upon  the  foregoing  statement  of  facts, 
whether  the  Marine  Bank  is  entitled  to  recover  from  the  Merchants 
Bank  the  amount  so  paid.  The  annexed  copy  of  the  certificate,  and 
of  the  endorsements  thereon,  it  is  agreed  shall  be  received  as  a  part 
of  this  statement. 

The  copy  of  certificate  and  endorsement  above  referred  to  is  in  the 
form  following: 

•  "$762.  Marine  Bank  of  Baltimore.  Baltimore,  Septem- 
****  ber  20th,  1839.  J.  Strodtmann  has  credit  for  seven  hundred 
and  sixty-two  dollars  in  the  Marine  Bank  of  Baltimore,  subject  to 
his  order  on  the  return  of  this  certificate,  deposited  by  Joel  Vidcers. 
Signed,  Philip  Littig,  Jr.,  Cashier." 

Endorsed,  "Pay  to  the  order  of  B.  Godfrey  &  Co.  J.  Strodtmann. 
Pay  Howes,  Godfrey  and  Robinson,  or  their  order.  B.  Godfrey  & 
Co.  Pay  Weld  and  Jenks,  Howes.  Godfrey  and  Robinson.  Weld 
and  Jenks." 
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"TbeMarioe  Bank  of  Baltimore  paid  the  arnoant  or  the  withlu 
certificate  to  tbe  Mercbanta  Bank  ol'  Baltimore,  od  tbe  4th  Novem- 
ber, 1839.     D.  Sprigg,  Ciwhier." 

"Janaary  lOtb,  1840.  Received  payment  of  the  Marine  Bank  of 
Baltimore.    J.  Sti-odtmann." 

(Written  in  red  ink  on  the  face.)  "Number  one  bundred  and 
seventy-four,  seven  bundred  and  sixty-two  dollars.  Louis  E.  Smith, 
B'k." 

At  January  Term,  1841,  the  cause  was  tried  and  a  verdict  ren- 
dered for  the  defendants.  The  plaintiffs,  dow  appellees,  appealed; 
and  in  tbe  Court  of  Appeals  the  record  was  aineuded  by  a  further 
agreement  to  insert,  iu  the  statement  of  facts  in  the  fourth  sentence 
thereof,  the  following  words,  "  atler  said  certificate  of  deposit  was 
issued,  and  before  it  was  presented  for  payment  to  said  Marine 
Bank,"  so  that  said  sentence  shall  read  as  follows — "Philip  Littig, 
Jr.,  Cashier  of  the  Marine  Bank,  after  said  certificate  of  deposit 
was  issued,  and  before  it  was  presented  for  payment  to  said  Marine 
Bank,  received,"  &c.  That  the  Marine  Bank,  at  the  time  of  pay- 
iiig,  antl  the  Merchants  Bank  at  the  time  of  receiving  tbe  amount 
of  the  certificate  of  deposit,  on  November  4th,  1839,  were  both  igno- 
rant of  the  forgery;  also,  that  the  name  of  Strodtmanu  was  cor- 
rectly written  "mann"  in  the  body  of  tbe  certificate,  while  tbe 
forged  endorsement  was  written  "man." 

And  tbe  judgment  was  reversed  and  the  cause  remanded. 

At  the  second  trial  in  the  County  Court,  the  plaintiffs  obtained  a 
verdict,  and  the  defendants  below  prosecuted  this  appeal. 

Ist  Exception. — At  the  trial  of  the  case,  the  plaintiffs  to  maiutain 
the  issue  on  their  part,  offered  to  read  in  evidence  to  •  the  -^^ 
jury  the  statement  of  fact«  agreed  upon  by  the  counsel  of  the  '^^ 
parties,  and  submitted  to  the  Connty  Court  upon  the  previous  trial 
of  the  cause,  to  the  admissibility  of  which,  as  evidence  iu  this  trial, 
the  defendant  objected ;  but  the  Court  overruled  the  objection,  and 
permitted  the  said  statement  to  be  read  in  evidence,  and  it  was  ac- 
cordingly read  to  the  Jury  by  the  plaintiffs,  to  which  the  defendant 
eicepted. 

The  plaintiff  next  proved  by  Louis  E.  Smith,  an  officer  of  the 
Marine  Bank,  that  on  the  day  the  forgery  was  discovered,  be  ap- 
prised Mr.  Sprigg,  tbe  cashier  of  the  defendant,  of  the  fact  of  the 
fot^ery,  and  demanded  payment  of  the  amount  previously  paid  lo 
tbe  defendant  by  the  Marine  Bank  on  said  certificate;  that  Mr. 
^pE^gg  gave  it  as  his  opinion  that  the  defendant  wa^s  both  legally 
and  morally  bound  to  refund  t:he  amount,  but  asked  a  short  time  for 
craisultation  with  Weld  and  Jenks,  who  had  deposited  the  cer.tificate 
with  the  defendant,  and  promised  to  give  an  answer  upon  the  sub- 
ject in  about  half  an  hour;  that  alter  the  lapse  of  the  time  ap- 
pointed, or  thereabouts,  the  witness  called  again,  and  told  Sprigg 
that  the  Marine  Bank  was  anxious  to  have  a  positive  answer,  as  the 
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brother-in-law  of  Strodtman  was  waiting  to  receive  one;  that  Sprigg 
then  informed  the  witness  that  it  was  all  right,  and  that  the  amount 
would  be  refunded;  that  the  witness  then  asked  him,  (Sprigg,)  for 
the  amount,  and  that  Sprigg,  with  a  view  as  witness  supposed,  of 
directing  the  teller  of  the  defendant  to  pay  the  amount,  advanced 
towards  said  teller,  but  finding  the  latter  busy  stopped ;  that  wit- 
ness then  asked  him  if  the  matter  was  to  be  considered  settled,  to 
which  Sprigg  replied  yes,  and  authorized  witness  to  have  it  sent  in 
the  lists  which  are  exchanged  every  morning  between  the  banks; 
that  from  the  usage  among  bank  officers  so  to  do,  he  relied  as  confi- 
dently on  the  statement  of  Sprigg  that  it  would  be  done,  as  if  it 
was  done,  and  witness  therefore  considered  the  promise  of  Sprigg, 
and  the  direction  to  send  in  the  certificate,  as  equivalent  to  the 
allowance  of  a  credit  to  the  Marine  Bank  to  the  amount  of  the  cer- 
tificate, and  an  absolute  settlement  of  the  transaction ;  that  with 
this  understanding  witness  returned  to  the  Marine  Bank,  and  com- 
municated the  result  of  his  interview,  and  immediately  thereupon, 
*  and  in  consequence  of  the  assurance  of  Sprigg,  the  brother- 
*^*  in-law  of  Strodtman,  was  instructed  by  the  Marine  Bank  to 
inform  him,  (Strodtman,)  that  the  amount  of  the  certificate  wgg 
held  by  the  Marine  Bank,  subject  to  his  order,  and  that  Strodtman, 
being  thus  informed,,  came  on  from  St.  Louis  to  Baltimore,  and  the 
amount  was  paid  to  him  by  the  plaintiffs  upon  the  10th  January, 
1840,  as  appears  from  the  endorsement  upon  the  certificate ;  that  no 
entry  however  was  made  in  the  books  of  the  plaintiff's  bank,  shew- 
ing that  this  amount  wa^  passed  to  the  credit  of  Strodtman,  and  no 
memorandum  in  writing  was  made  of  the  promise  to  the  brother-in- 
law.  The  plaintiffs  then  gave  in  evidence  by  the  same  witness,  the 
check  list  of  the  plaintiffs  of  the  22nd  of  November,  1839,  and  that 
said  list  was  transmitted  by  the  plaintiffs  to  the  defendant  on  the 
following  morning,  to  wit,  on  the  23rd  of  November. 

"  Meechants,  Nov'r  22,  '39. 
A     80 
C     40 

33  37 

60 


203  37 
Not  (in  pencil,)  762 


965  37 
3,490  10 


2,524  73 
Paid  Mr.  Dorsey  seven  hundred  and  sixty-two  dollars,  to  be  settled 
this  day,  November  23rd,  1839.    Marine." 
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And  that  the  item  of  {762,  appearing  on  thsit  day  in  said  list,  was 
Tor  th«  certificate  ol'  deposit  given  in  evidence,  which  was  also  sent 
in  to  the  defendant  upoo  the  moruiug;  of  the  23rd  of  November,  in 
pnrsnnnce  of  the  previous  direction  of  ^prigg;  and  further  proved 
by  said  witness,  that  according  to  the  usuge  and  practice  of  banks, 
the  check  list  dated  on  any  particniar  day,  is  not  sent  in  by  one 
hank  to  another  nutil  the  day  following  its  date. 

•The  defendant  then  to  mairitiiin  the  issue  on  its  part  ,-^»» 
joined,  read  in  evidence  the  testimony. taken  under  the  com-  *"* 
missions  sent  for  that  purpose  to  Alton,  Illinois,  and  New  York  City. 

Deposition  of  Winthrop  8.  Oilman  for  the  defendants:  I  saw  the 
check  marked  A  on  or  about  the  8th  Octotier,  A.  D.  1839,  when  it 
was  presented  at  the  counting  room  of  B.  Godfrey  &  Co.  for  sale, 
by  and  in  possession  of  a  young  man  introduced  to  me  by  George 
W.  Fox,  whose  name  was  John  Strodtman.  The  firm  of  B.  Godfrey 
&  Co.  purchased  said  check  on  the  Stb  October,  A.  D.  1839,  from 
Mr.  JohQ  Stro<ltman  aforesaid,  aud  gave  him  for  same  one  and  a 
half  percent,  premium,  paying  him  two  hundred  dollars  cash,  and 
the  balance  in  two  notes  of  hand,  payable  forty  days  from  the  8th 
of  October,  1S39,  and  due  on  the  17tb  and  20th  November,  1839, 
which  said  notes  were  paid  by  said  firm  of  6.  Godfrey  &  Ca>.  I 
knew  a  person  by  the  name  of  John  Strodtman  in  October,  1839, 
who  bad  resided  with  Mr.  George  W.  Fox,  near  Alton,  bat  who 
stated  he  was  then  residing  in  St.  Louis.  I  do  not  know  whbn  he 
led  Alton,  or  where  he  is  now  residing.  I  was  first  informed  that 
the'flrst  endorsement  on  the  back  of  said  check  was  a  forgery, 
through  a  letter  from  Messrs.  Howes,  Godfrey  and  Bobinson  to  B. 
Godfrey  &  Co.,  dated  New  York,  29th  November,  1839,  and  received 
by  them  on  the  13th  December,  A.  D.  1839,  about  which  time  said 
letter  was  seen  by  me.  Neither  myself  nor  the  firm  of  B.  Godfrey 
&  Co.,  to  my  knowledge,  had  any  notice  that  said  endorsement  was 
a  forgery  at  the  time  of  the  purchase  of  said  check  by  said  firm. 
To  my  knowledge,  the  purchase  of,  aud  payment  for  said  check  by 
B.  Godfrey  &  Co.,  was  a  bona  fide  transaction.  The  firm  were  very 
careful  in  such  purchases,  and  in  this  instance  became  satisfied  that 
the  interest  in  the  check  was  really  vested  in  the  party  ofi'ering  it 
for  sale.  To  the  cross-interrogatory  on  the  part  of  the  plaintiff,  he 
deposeth  and  saith,  I  first  saw  the  check  on  or  about  the  8th  day  of 
October,  1839,  at  the  time  it  was  offered  for  sale  to  B.  Godfrey  & 
Co.,  and  in  the  possession  of  Mr.  John  Strodtman.  I  was  at  that 
time  a  partner  in  the  house  of  B.  Godfrey  &  Co.  Said  certificate 
*as  pQrcbased  by  said  firm  of  B.  Godfrey  &  Co.,  and  the  agreement 
for  price,  and  '  the  payment  of  the  check,  were  made  in  Alton, 
as  stated  by  me  in  my  answer  in  chief.  I  had  no  previous 
acquaintance,  nor  had  B.  Godfrey  &  Co.  any  previous  dealings  with 
the  seller  of  said  check.  He  was  recommended  by  Mr.  Fox  as  a 
correct  man,  Mr.  Fox  himself  being  a  man  of  respectable  character. 
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• 

I  do  not  DOW  recollect  whether  I  beard  what  J.  Strodtman's  bogine^'^ 
was  at  the  time  of  the  purchase  of  the  check.  The  answers  to  the 
interrogatories-in-chief  haye  been  given  on  my  personal  knowledge, 
my  recollection  has  been  refreshed  by  recourse  to  the  books  of  B. 
Godfrey  &  Co.,  and  I  hereto  annex  a  statement  of  the  transaction 
as  it  appeared  at  the  time,  and  as  it  has  ever  since  appeared  upon 
their  books. 

(B.) 
J.  Strodtman. 
Dr.    1839— Oct.  31st.— To  our  note  payable  17th, 

20th  November,  1839 ....  1201  33 
"        u       Tq  qqp  nQt^  payable  17th, 

20th  November,  1839 375  91 

*'        8,       To  cash 200  00 


$777  24 


Cr.    1839— Oct.   8th.— By  certificate  of  deposit  of 

Marine  Bank  of  Baltimore,  1762  00 
By  premium  on  do.  1^  per  ct.  11  43 
By  interest  on  our  notes 3  81 


1777  24 


Deposition  of  Benjamin  Ives  Oilman  was  similar  to  W.  S.  Gil- 
man's. 

Deposition  of  Oeorge  W.  Fox  for  the  defendants.  I  first  saw  it. 
the  certificate,  in  the  hands  of  John  Strodtman,  who  came  from  St. 
Louis  to  my  house,  and  wished  some  advice  as  to  negotiating,  so  that 
he  might  not  be  taken  in.  Ue  shewed  me  a  letter  which  he  said  was 
from  his  sister,  written  in  German,  and  directed  to  him,  advising 
him  not  to  dispose  of  the  certificate  at  less  than  its  value.  Said 
-mg^M  firm  of  B.  G.  &  Co.  did  ♦purchase  said  check  from  John 
IU4:  Strodtman,  sometime  in  the  autumn  of  1839 ;  said  firm  gave 
for  said  check  one  and  a  half  per  cent,  premium.  If  I  remember 
right,  they  gave  $200  cash,  and  the  balance  in  notes  at  40  days.  S. 
lived  with  me  from  March,  1839,  to  September  18th,  1839.  I  resided 
about  two  miles  and  a  half  from  Alton.  After  he  left  me  he  went  to 
St.  Louis  to  reside,  and  said  he  was  going  to  buy  a  farm  in  Missouri 
after  he  received  the  money  from  his  sister.  I  did  not  see  him  again 
until  he  came  back  with  the  check,  sometime  in  the  month  of  Octo- 
ber following.  As  he  came  to  me  for  advice,  I  told  him  there  were 
merchants  in  Alton  who  were  doubtless  in  want  of  Eastern  fands, 
and  accordingly  introduced  him  to  B.  Godfrey  &  Co.  He  was  a  far- 
mer ;  I  know  not  where  he  now  is.  I  know  of  no  other  man  by  the 
name  of  J.  or  John  Strodtman  or  Strodtmann.  It  was  several 
months  after  he  sold  the  check  before  I  was  informed  that  the  name 
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of  J.  Strodtman  was  a  forgery.  I  was  told  by  Mr.  GilmaD,  one  of 
tbe  bonse  of  B.  Godfrey  &  Go.  I  do  remember  that  a  man  called  at 
mj  hoaae  some  moatbs  after  tbe  transaction,  who  said  he  was  tiie 
real  John  Strodtman,  making  enquiry  of  me  lor  the  man  who  had 
worked  for  me  by  the  name  of  John  Strodtman.  He  wished  to  get 
iDformatioQ  wbere  the  latter  was,  and  said  his  real  name  was  An- 
drew, if  I  remember  right. 

Deposition,  James  Bobinson  for  tbe  defendants.  I  bare  before 
seen  tbe  certificate  marked  A.  I  first  saw  it  on  or  before  the  23d 
October,  1839.  It  was  received  from  B.  Godfrey  &  Co.  by  H.,  G.  & 
B.  It  was  enclosed  in  a  letter  from  B.  Godfrey  &  Co.,  dated  9th  Oc- 
tober, 1839  (being  the  letter  hereto  attached,  marked  C,)  which  wiis 
received  by  H.,  G.  &  B.;  said  letter  was  Rnswered  (a  copy  of  which 
letter  is  hereto  attached,  marked  D.)  Tbe  endorsement  of  B.  God- 
frey &  Co.  on  said  certificate  I  am  well  acquainted  with,  and  have 
nodoabt  of  its  being  genuine.  The  endorsement  on  the  certificate 
ofH.,  G.  and  B.  is  genuine;  I  am  a  member  of  the  firm  and  wrote  it 
myself.  The  firm  of  B.  G.  &  Co.  was  established  in  the  year  1839,  at 
Alton,  in  the  State  of  Illinois,  and  H-,  G>  &  B.  wax  established  at 
the  same  time  in  the  City  of  New  York ;  they  did  correspond  and  do 
bnsiness  with  each  other  during  said  •  year.  The  character  ^^- 
ia  which  H,,  G-  and  B.  received  said  certificate,  was  that  of  a  *"" 
remittance  against  a  large  indebtedness  which  then  existed  against 
B.  6.  &  Co.,  and  which  indebtedness  was  caused  by  tbe  purchase  of 
foods  for  their  account,  the  acceptance  and  payment  of  their  drafts, 
and  tbe  payment  of  their  notes  and  other  bnsiness  transactions,  and 
said  certificate  was  passed  to  their  credit  in  account.  H.,  G.  and  B. 
did  pay  said  B.  G.  &  Go's  note  to  Goodwin,  Fisher  and  Spencer,  for 
tiS3,  the  day  following  tbe  receipt  of  said  certificate,  say  on  the  24tb 
of  October,  1839,  which  payment  I  do  believe  was  made  in  considera- 
tioD  of  the  funds  they  expected  to  be  realized  of  said  certificate,  and 
I  do  not  think  said  S483  wonld  otherwise  have  been  paid.  The  ac- 
coant  marked  E,  is  a  statement  of  the  account  between  the  two 
firms,  from  the  23d  of  October,  1839,  down  to  the  15th  February, 
1M4,  which  shews  the  debt  existing  when  said  certificate  was  re- 
ceived, and  tbe  balance  dae  at  the  present  time  with  interest  there- 
OD.  Said  certificate  was  remitted  by  H.,  G.  and  B.  to  Weld  and 
Jenks,  of  Baltimore,  on  tbe  31st  October,  1839,  in  the  letter  marked 
B  of  that  date ;  said  letter  was  written  by  me.  Said  certificate  was 
remitted  to  W.  and  J.  for  the  purpose  of  collection,  and  providing 
them  with  funds  which  they  were  advised  to  pay  on  H.,  G.  and  B*s 
account  to  Captain  Barze,  of  barque  Isabella,  and  which  they  did 
pay  ODt  of  the  funds  so  collected  from  said  certificate,  to  the  amount 
ofaboDt  S166.  The  notice  of  the  first  indorsement  of  J.  Strodtman 
OD  said  certificate  being  a  forgery  was  first  received  by  H.,  Q.  and 
R-,  between  the  23d  and  e5th  of  November,  1839,  from  W.  and  J.,  by 
letter  dated  the  22d  November,  1839,  being  the  letter  marked  F. 
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H.,  G.  and  R.  gave  notice  of  the  forgery  to  B.  G.  &  Co.,  oh  the  2^b 
November,  1839,  by  letter,  of  which  a  copy  is  marked  G.  I  stood  in 
the  relation  of  partner  in  the  concern  of  H.,  G.  and  R.,  in  October 
and  November,  1839,  and  have  remained  in  same  relation  since,  ex- 
cept for  one  year  from  April,  1840,  and  am  now  a  partner.  B.  G.  & 
.Co.  failed  about  the  23d  October,  1839 ;  first  note  of  theirs  which  to 
my  knowledge  was  protested,  was  on  that  day.  My  knowledge  of 
the  time  B.  G.  &  Co.  having  made  payment  to  J.  Strodtman  for  the 
-  certificate  ♦  in  question,  is  derived  only  from  their  letter  of 

lUo  29j^|j  Oecembfer,  1839,  which  is  marked  H,  and  which  contains 
all  the  information  I  have  of  the  time  and  mode  of  ultimate  adjost- 
ment  of  said  certificate.  The  amount  of  said  certificate  was  pas^ 
to  the  credit  of  B.  G.  &  Co.  in  account,  as  certificate  of  deposit  in 
the  Marine  Bank.  The  account  marked  I,  is  a  copy  of  the  accoant 
from  their  books,  from  23d  October,  1839,  to  the  1st  January,  1840. 
The  house  of  B.  Godfrey  &  Co.  were  in  good  credit  here  until  their 
notes  were  protested. 

Deposition  of  Theophilus  Nelson,  for  defendants.  The  certificate 
was  received  from  B.  G.  &  Co.  on  account  of  an  indebtedness  to  H., 
G.  and  R.,  although  H.,  G.  and  R.  did  further  advance  funds  for  ac- 
count of  B.  G.  &  Co.,  in  anticipation  of  the  payment  of  this  certifi- 
cate and  other  funds  not  then  matured ;  the  statement  of  the  account 
between  the  firms  from  the  time  of  the  receipt  of  this  certificate  to 
this  time  is  marked  E.  The  certificate  was  remitted  by  H.,  G.  and 
R.  to  W.  and  J.,  Baltimore,  on  the  31st  October,  1839 ;  a  letter 
marked  B,  now  shewn  me,  was  written  by  James  Robinson,  a  mem- 
ber of  the  firm  of  H.,  G.  and  R.,  and  the  certificate  was  enclosed 
therein  to  W.  and  J.  The  certificate  was  remitted  to  Weld  and 
Jenks  for  collection,  and  to  be  credited  to  H.,  G.  and  R.  in  general 
account.  H.,  G.  and  R.  at  the  time  designing  said  funds,  or  snob 
part  as  might  be  required  to  meet  the  expenses  of  a  vessel  which 
they  had  sent  to  Baltimore  to  take  cargo,  and  a  part  of  which  fands 
Weld  and  Jenks  had  used  for  that  purpose  previous  to  the  discovery 
of  the  forgery.  Notice  of  the  forgery  wa«  first  given  to  B.  Godfrey 
&  Co.  on  29th  November,  1839,  by  letter,  a  copy  of  which  marked  G. 
During  the  months  of  October  and  November,  1839,  and  since  was 
book-keeper  for  H.,  G.  and  R.,  and  am  in  that  situation  at  the  pres- 
ent time. 

(B.) 

New  York,  31st  Oct.,  1839. 
Messrs.  Weld  and  Jenks,  Baltimore. 

Gent : — We  enclose  certificate  of  deposit  in  Marine  Bank  of  Bal- 
timore, by  J.  Strodtmanu,  for  $762,  which  please  collect  and  pass  to 
1  il*V  ^^^  credit.  Captain  Barze,  of  barque  Isabella,  now  •  on  her 
*^  •  way  to  your  city,  and  chartered  to  load  for  Havre,  will  call 
upon  you  for  some  funds  to  pay  his  expenses,  which  please  advance, 
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and  if  in  need  of  any  assistance,  we  shall  be  obliged  bj  your  render- 
ing them.  We  remain  yoar  friends, 

Howes,  Gudfret  and  Robinson. 

(C.) 

Alton,  Oct.  9th,  1839. 
Messrs.  Hotres,  Godfrey  and  Robinson,  New  York : 

Gent: — Our  last  respects  were  under  date  7th  inst.,  indosing 
Norton  Joboson's  draft,  2ud  inst.,  30  da.  st.,  on  Barp.  aod  Bros., 
•PhilT  Jor  tl,OO0,  which  hope  arrived  safely.  We  now  enclose  certifi- 
cate deposit  in  Marine  Bank  of  Baltimore,  dated  September  20th, 
1S39,  to  order  of  J.  Strodtman,  tor  ¥762,  which  please  place  to  our 
credit.  Your  friends  and  serv'ts, 

B.  Godfrey  &  Co.,  by  C.  J.  Gilman. 

(D.) 

New  York,  October  23rd,  1839. 
Messrs.  B.  Godlrey  &  Co.,  Alton  : 

Gen : — Yoors  of  the  9th  is  received,  covering  certificate  of  de)>osit 
on  Baltimore  tor  $762,  to  casb,  which  we  should  t(Mlay  have  to  pay 
from  12  to  13{  discount,  &c.  We  hare  advieed  Goodwin,  Fisher 
and  S[>enccr,  that  your  note  in  their  favor,  due  to-day  for  $1,031.07, 
TouJd  Dot  be  paid,  giving  them  the  reasons,  and  requesting  that 
they  Hhonid  withdraw  it  from  the  bank,  at  the  same  time  promising 
tbat  as  soon  as  funds  were  realized,  we  woald  apply  them  to  the 
payment  of  their  note,  crediting  yon  witli  all  remittances  except  the 
30  days  draft  on  Earp.  and  Bros.,  and  the  certificate  of  $762  received 
to.day.  Our  cash  account  stands  very  nearly  square,  and  as  we 
think  it  certain,  that  when  the  news  of  the  suspension  reaches  yon, 
the  rates  of  exchange  on  New  York  will  advance  as  it  has  done  in 
Baltimore  and  Philadelphia,  or  even  higher,  and  in  consequence  that 
yoa  will  cease  remitting,  we  have  thought  it  highly  inexpedient,  even 
ffere  it  in  our  power,  to  undertake  to  protect  your  notes  due  in  this 
montli,  &c 

Signed,  Howes,  Godfrey  and  Robinson. 

•{E.)  ,     „ 

B.  Godfrey  &  Co.  in  account  with  Howes,  Godlrey  and  Rob-   'WO 
inson. 
Db.— 1839, 

Oct'r    23.    To  whole  amoant  of  debit  to  this  date $43,831  23 

24.      "  cash  paid  their  note  to  Goodwin,  Fisher 

and  Spencer 483  00 

31.      "  expenses  collecting  dratts 1  20 

NoT'r     7.      "        do.  do.  do 1  35 

13.      "  exchange  on  Philadelphia  funds 127  50   ' 

26.      "        do,  do.  do 102  50 

Dec'r    28.       "       do.  do.  do 128  33 
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1840, 

Janaary  1.    To  postage 2  43 

^  balance  of  interest 62  59 


t44,790  13 


1839,  Ca. 

Oct'r     23.    By  whole  amoant  of  credit  to  this  date 935,223  84 

23.      ^'  certificate  of  deposit  in  Marine  Bank,  Bal- 
timore    762  00 

31.      ^^  checks  on  United  States  Bank,  Philadel- 
phia, due  Dec.  28 1,509  81 

Nov'r       7.      "  dft.  E.  C.  Delavan 134  90 

1840, 

January  1.      '<  balance  to  debit  this  date 7,159  58 


$44,790  13 


De.— 1840. 
January  1.    To  balance  due  this  date 7,159  58 

<<  certificate  of  deposit  on  Marine  Bank,  Bal- 
timore        762  00 

This  account  was  further  stated  until  the  16th  March,  1841,  when 
the  balance  due  H.,  G.  and  B.  was  $4,914.73 ;  and  on  the  10th  Octo- 
ber, 1842,  when  it  was  $2,468.78. 

100  '(^-^ 

*"^  Baltimore,  November  22, 1839. 

Messrs.  Howes,  Godfrey  and  Eobinson,  Gentlemen : — We  received 
notice. today  from  the  Merchants  Bank,  where  we  keep  our  bank 
account,  that  they  had  this  day  received  notice  from  the  MariDO 
Bank,  that  the  signature  purporting  to  be  that  of  J.  Strodtmann  ou 
the  back  of  thie  certificate  of  deposit,  issued  subject  to  his  order  bj 
the  Marine  Bank,  is  a  counterfeit.  The  circumstances  are  these: 
Mr.  Joel  Yickers,  of  this  city,  deposited  the  money  in  the  Marine  Bank 
in  the  name  and  for  the  benefit  of  Mr.  J.  Strodtmann,  the  Marine  , 
Bank  giving  a  certificate  of  deposit,  payable  to  the  order  of  J. 
Strodtmann,  on  return  of  said  certificate  of  deposit.  We  deposited 
it  in  the  Merchants  Bank  on  or  about  the  2nd  of  November  instant^ 
and  that  bank,  in  course  of  their  usual  exchange  of  checks  and  set- 
tlement of  balances,  sent  said  check  into  Marine  Bank  the  next 
morning  as  usual,  and  the  amount  thereof  was  duly  passed  to  Mer- 
chant Bank's  credit  in  settlement.  Mr.  Joel  Yickers,  who  made  the 
deposit  in  Marine  Bank,  has  just  received  a  letter  from  J.  Strodt- 
mann, dated  St.  Louis,  Missouri,  November  11,  1839,  in  which  said 
Strodtmann  advises  of  not  having  received  any  certificate  of  de- 
posit, the  receipt  of  which  letter  here  has  led  to  this  development. 
On  comparing  the  endorsement  of  the  certificate  with  J.  Strodt- 
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mann's  signature,  in  bis  letter,  there  appears  do  similarity.  The 
Marine  Bank  did  not  know  the  signature  of  J.  Strodtmann,  never 
having  taken  it.  It  is  customary  to  draw  the  money  for  checks  on 
other  banks,  or  have  the  checks  endorsed  by  the  teller  before  de- 
positing said  checks.  Our  clerk  took  this  certificate  of  deposit  to 
the  Marine  Bank,  before  depositing  it  in  Merchants  Bank,  and  asked 
the  teller  if  it  was  necessary  to  have  it  endorsed  like  any  ordinary 
check.  The  teller  took  the  certificate,  looked  at  it,  and  returned  it 
to  the  clerk,  saying  it  was  not  necessary  to  have  it  endorsed.  We 
have,  of  course,  assured  the  Merchants  Bank  we  will  hold  them 
harmless  in  the  premises,  apd  we  will  look  to  you  to  make  good  that 
assurance.  We  wait  your  orders  what  course  to  pursue  in  regard  to 
the  Marine  Bank.  The  Marine  Bank  demand  of  the  Merchants 
Bank,  that  the  amount  be  refunded;  the  matter  stands  open,  waiting 
our  action.  •  The  endorsements  are  J.  Strodtmann  to  God-  ^  ^  ^ 
frey  &  Co.,  or  order,  and  by  them  to  yourselves,  or  order,  and  *  *  ^ 
by  you  to  our  order,  and  endorsed  by  us. 

Your  friends  and  servants,  Wrld  &  Jenks. 

New  York,  November  29th,  1839. 
Messrs.  B.  Godfrey  &  Co.,  Alton : 

Gentlemen : — Sometime  since  we  received  from  you  a  certificate 
of  deposit  in  the  Marine  Bank  of  Baltimore,  for  9762.  The  same 
was  made  payable  to  the  order  of  J.  Strodtmann,  and  by  him  en- 
dorsed. On  the  31st  October,  we  sent  the  same  to  our  friends, 
Weld  and  Jenks,  of  Baltimore,  to  collect  and  pass  to  our  credit,  in- 
tending to  draw  for  it  as  favorable  opportunities  offered.  Weld  and 
Jenks  collected  the  certificate  through  the  Merchants  Bank,  where 
thej  keep  their  account,  on  or  about  the  2nd  instant.  On  the  22nd 
instant,  they  advised  us  of  having  received  notice  from  the  Marine 
Bank,  that  the  name  of  J.  Strodtmann  was  a  forgery,  and  the  Marine 
Bank  demands  a  return  of  the  money  from  the  Merchants  Bank,  and 
the  Merchants  Bank  from  Weld  and  Jenks;  the  latter  write  to  us 
for  instructions.  It  appears  that  Mr.  Joel  Vickers,  who  made  the 
deposit  for  Mr.  J.  Strodtmann's  benefit,  has  received  a  letter  from 
the  latter,  dated  St.  Louis,  November  11,  in  which  he  says  he  has 
received  no  certificate  of  the  kind;  upon  which  information  it  is 
concluded,  that  the  signature  is  a  forgery ;  we  have  refrained  so  far 
from  giving  any  direction  to  change  the  position  of  the  draft,  on 
account  of  our  not  knowing  what  would  be  the  proper  course  to  take. 
We  have  made  several  inquiries,  but  find  it  to  be  such  a  novel  case^ 
that  hardly  any  one  can  venture  an  opinion  with  any  degree  of  cer- 
tainty. Mr.  Shipman,  however,  thinks  that  the  Marine  Bank  should 
have  the  amount  refunded,  and  then  hold  it,  (the  original  deposit,) 
subject  to  the  order  of  the  proper  owner.  We  shall  be  glad  to  have 
joar  advice  upon  the  subject  as  early  as  possible,  and  in  the  mean- 
time, we  shall  endeavor  not  to  move  in  the  matter,  without  it  may 
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be  actually  oecessarj,  or  witboat  we  may  become  convinced  of  the 
proper  course  to  pursue. 

We  remain,  &c., 
(Signed,)  Howes,  Godfrey  &  Robinson. 

-  -  -  ♦  Alton,  17th  December,  1839. 

***  Messrs.  B.  Godfrey  &  Co.,  Alton. 

Dear  Sirs : — The  young  man  who  sold  you  the  check,  or  certificate 
deposit  on  Marine  Bank,  Baltimore,  on  8th  October  last,  came  to 
live  with  me  in  March  last,  and  remained  with  me  till  18th  Septem- 
ber; his  name  was  John  Strodtmann,  which  I  ascertained  when  be 
was  subpoBued  last  summer  to  attend  a  trial  in  Alton.  On  the  30th 
September,  I  settled  with  him,  and  hold  his  receipt,  signed  that  day 
J.  Strodtmann.  He  had  intimated  to  my  family,  that  he  had  mouej 
in  the  hands  of  a  sister  at  the  east,  and  about  8th  October,  he  came 
to  my  house,  stating  he  had  received  his  money  in  a  certificate  of 
deposit,  which  was  drawn  to  his  order,  and  I  had  no  donbt  hot  it 
was  correct.  It  was  on  the  Sth  October  he  sold  the  certificate  to 
you,  and  if  there  be  anything  wrong  about  it,  it  must  be  that  there 
are  two  J.  Strodtmanns,  for  that  was  certainly  his  name,  and  I 
had  no  doubt  of  his  being  the  identical  J.  Strodtman,  in  whose  favor 
the  certificate  deposit  was  drawn. 

(Signed,)  Geo.  W.  Fox. 

(H.) 

Alton,  19th  December,  1839. 
Messrs.  Howes,  Godfrey  and  Robinson,  New  York. 

Sirs : — Since  ours  of  25th  October,  &c.,  you  will  notice  by  the 
accompanying  letter  from  G.  W.  Fox,  (a  very  respectable  fanner 
here,)  that  we  bought  the  check  of  J.  Strodtmann,  but  as  appears 
now,  it  is  probable  there  were  two  Germans  of  that  name,  We  do 
not  wish  it  settled,  except  in  accordance  both  with  law  and  eqaitj, 
and  if  we  become  convinced  that  it  was  our  duty  to  know,  that  the  J. 
Strodtmann,  of  whom  we  purchased,  was  the  identical  J.  Strodt- 
mann alluded  to  in  the  certificate,  and  that  it  now  proves  that  be 
was  not  the  same,  we  suppose  we  must  lose  it.  Your  own  Judgment 
we  commit  it  to,  and  shall  be  satisfied  with  any  adjustment  that  \s 
clearly  right.  If  you  have  not  forwarded  our  account  current,  please 
send  it  as  early  as  possible,  as  we  need  on  1st  January. 

Yours  truly,  B.  Godfrey  &  Co. 

n't  '^^•'> 

**'*'       Same  as  E,  to  debit  of  Ist  January,  1840. 

The  defendant  then  further  proved,  by  Daniel  Sprigg,  its  cashier, 
that  on  the  day  of  the  discovery  of  the  forgery,  upon  the  certificate 
of  deposit  given  in  evidence,  Mr.  Smith,  of  the  Marine  Bank,  called 
upon  the  witness,  with  the  certificate,  and  said  that  the  endorse- 
ment of  J.  Strodtmann  thereon,  was  a  forgery,  and  which  was  the 
first  notice  witness  had,  that  said  endorsement  was  a  forgery,  aod 
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that  the  party  interested  claimed  a  new  certificate,  and  inquired  as 
to  the  course  the  Merchants  Bank  wonld  pursue ;  to  this  witness  re- 
plied, that  the  defendant  would  certainly  settle  it,  for  that  he,  (the 
witness,)  conceived  it  both  legally  and  morally  bound  to  refund  the 
amount,  but  that  Weld  and  Jenks,  who  deposited  it,  would  be  con- 
sulted, and  their  and  witness'  decision  made  known.  That  a  mes- 
senger  was  sent  to  those  gentlemen,  and  Mr.  |Jenks,  of  that  firm 
came,  and  after  being  made  acquainted  with  the  circumstances,  and 
the  opinion  of  the  witness,  of  the  liability  of  the  defendant  to  the 
plaintiffs,  and  by  consequence  his  to  the  defendant,  (he,  the  said 
Jenks,)  promptly  differed  in  opinion,  and  stated  that  he  did  not  con- 
sider the  defendant  or  himself,  legally  or  morally  bound  to  return 
tbe  amount.  That  said  Jenks  and  the  witness  differed  so  widely  in 
their  views,  that  witness  advised  him,  «lenk8,  to  consult  his  counsel, 
and  on  being  informed  that  he  was  out  of  town,  witness  proposed 
to  send  for  the  counsel  of  defendant,  who  witness  was  sure  would 
confirm  his  views ;  this  was  agreed  to,  and  witness  accordingly  sent 
for  Mr.  Brown,  who  appeared  on  the  morning  of  the  same  day,  and 
on  relating  the  facts  of  the  case  to  him,  Mr.  Brown  said  that  wit- 
ness was  wrong,  and  Mr.  Jenks  right.  That  witness  then  stated 
what  had  taken  place  between  him  and  Mr.  ^mith,  including  his, 
witness'  promise  to  settle  the  amount  of  the  certificate ;  and  further 
said,  it  wonld  be  necessary  for  Mr.  Brown  to  go  over  to  the  Marine 
Bank,  and  state  to  the  said  bank,  that  witness  was  in  error  in  re- 
gard to  the  obligation  of  the  defendant  to  refund.  That  witness 
also  requested  Mr.  Jenks  to  acquaint  the  proper  officers  of  the 
Marine  Bank,  with  his,  Jenks'  unwillingness  that  the  defendant 
should  refund  the  amount  of  the  *  certificate  until  after  he  ^  -g  q 
should  hear  from  his  New  York  correspondents,  from  whom  •"•*•* 
the  certificate  had  been  received.  The  said  witness  further  testified, 
that  in  any  engagement  he  had  with  Mr.  Smith,  he  had  regard,  and 
he  thinks  express  reference  to  the  assent  of  Messrs.  Weld  and  Jenks, 
whom  he  considered  bound  to  defendant,  if  latter  was  bound  to  the 
plaintiffs,  and  that  if  those  gentlemen  objected,  be  could  not  pay 
it,  and  that  he  certainly  made  no  promise  to  Mr.  Smith  after  their 
objection. 

The  defendant  then  further  proved,  by  George  William  Brown, 
that  upon  being  sent  for  by  Mr.  Sprigg,  as  proved  by  that  witness, 
be  gave  the  opinion  as  counsel  of  the  defendant,  that  it  was  not 
legally  bound  to  refund  the  amount  of  the  certificate  to  the  plain- 
tiffs, and  that  Mr.  Brune,  who  was  upon  that  day  president  pro  tem.^ 
in  the  place  of  Mr.  Swan,  who  was  out  of  town,  agreed  with  witness 
in  this  opinion ;  that  upon  his,  (witness,)  giving  this  opinion,  he 
weQt  over  on  the  morning  of  the  same  day,  at  the  request  of  Mr. 
%ngg,  to  tbe  Marine  Bank,  and  informed  the  president  of  the 
plaintiffs,  and  witness  thinks  also  the  cashier,  that  Mr.  Sprigg  was 
in  error  as  to  the  liability  of  the  defendant;  and  further,  witness 
6  3  a. 
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gave  the  plaintiff's  president,  and  thinks  cashier,  notiee  not  to  send 
in  the  certificate  in  the  exchange  lists  npon  the  following  momiDg^ 
as  the  defendant,  as  then  advised,  would  not  pay  the  same.  The 
same  witness  also  testified,  that  he  met  at  the  Marine  Bank,  Mr. 
Jenks,  of  the  firm  of  Weld  &  Janks,  who,  while  witness  was  in  said 
bank,  came  there  for  the  same  purpose  with  himself,  and  on  coming 
out  of  said  bank,  witness  also  thinks  he  met  with  Mr.  Smith,  to 
whom  he  made  the  same  communication. 

The  defendant  then  further  proved,  by  Richard  Dorsey,  Jr.,  that 
in  1839,  he  was  runner  of  the  defendant,  and  that  it  was  then  the 
daily  practice  of  the  runners  of  the  banks,  to  take  to  the  other  banks, 
a  list  or  statement  of  the  items,  with  the  vouchers,  upon  which  the 
banks  so  sending  claimed  a  credit,  and  at  the  other  banks  to  which 
these  were  taken,  they  received  from  the  tellers  thereof  a  list  and 
vouchers,  upon  which  credit  was  claimed  by  them,  and  that  the  bal- 
ance of  these  items  were  struck,  and  if  not  objected  to  by  either 
party  ♦  before  11  o'clock  on  the  morning  of  the  day  on  which 
*  *"*   the  exchange  was  made,  the  balance  struck  was  considered 
settled ;  that  sometimes,  according  to  the  practice,  the  runner  of 
the  defendant  would  go  to  the  bank  of  the  plaintiffs,  and  make  with 
the  teller  of  that  bank  the  exchanges,  and  sometimes  the  runner  of 
the  Marine  Bank  would  come  to  the  Merchants  Bank,  and  make  with 
the  teller  of  the  latter  bank  the  exchanges ;  that  it  was  the  practice 
for  the  teller  of  the  one  bank,  and  the  runner  of  the  other,  at  the 
bank  where  the  exchange  was  made,  to  subtract  the  items  of  credit 
claimed  by  the  one  bank  from  those  claimed  by  the  other  upon 
the  lists,  and  for  the  officer  of  the  bank,  against  whom  the  balance 
appeared,  ro  enter  the  balance  in  a  book  kept  for  that  purpose, 
and  for  the  runner,  upon  returning  to  his  own  bank,  to  take  with 
him   this  subtraction  and   result,  together  with   the  vouchers  ob- 
tained  at  the  other  bank,  for  the  examination  of  his  own  teller, 
and  if  the  statement  of  credits  was  not  objected  to  by  11  o'clock 
in  the  morning  6f  the  same  day,  the  account  was  considered  closed. 
The  same  witness  also  testified,  that  it  was  not  the  duty  or  busi- 
ness of  the  runners  to  examine  the  vouchers  presented  to  them  for 
credit  at  their  bank,  or  to  consider  their  correctness;  that  thiii 
was  the  business  of  the  paying  tellers,  and  that  he,  the  witness,  had 
no  authority,  while  he  was  runner  of  the  defendant,  to  bind  it  to  the 
payment  of  money.    The  same  witness  further  proved,  that  upon  the 
morning  of  the  23rd  of  November,  1839,  after  the  exchanges  had  been 
made  between  the  plaintiffs  and  defendant,  in  accordance  with  the 
usage  of  the  banks,  as  proved  by  the  witness,  the  certificate  of 
deposit,  given  in  evidence,  was   delivered  to  the  paying  teller  of 
the  defendant,  Mr.  Gill,  together  with   the  other  vouchers,  npoo 
which  the  Marine  Bank  claimed  credit.    That  Mr.  Gill  on  seeing 
said  certificate,  immediately  objected  to  receiving  it,  and  to  alloir 
the  credit  claimed  for  it,  and  sent  the  witness  to  the  Marine  Bank, 
with  the  message,  that  he,  (the  said  teller,)  could  not  receive  it. 
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That  witness  carried  said  certificate  to  the  teller  of  the  Marine  Bank, 
and  demanded  the  amount  thereof,  bat  received  for  answer  from  said 
teller,  that  Mr.  Sprigg  had  told  Mr.  Littig  or  Mr.  Smith,  that  it 
might  be  returned  in  the  check  list  to  the  Merchants  Bank.  That 
witness  then  returned  to  Mr.  Gill,  with  ♦  the  certificate,  and  ^  ^  - 
told  him  what  Mr.  Miller  had  said.  That  Mr.  Gill  gave  the  '■'-^ 
certificate  back  to  the  witness,  and  told  him  to  tell  Mr.  Miller, 
that  the  Marine  Bank  must  pay  it,  and  that  Mr.  Sprigg  could 
settle  it  with  the  Marine  Bank  himself.  That  witness  accordingly 
retnrned  the  certificate  to  Mr.  Miller,  and  obtained  the  amount  for 
which  credit  had  been  refused,  in  order  that  Mr.  Gill  might  adjust 
his  account.    That  all  this  took  place  before  11  o'clock  of  the  23rd. 

The  defendant  then  further  proved,  by  William  L.  Gill,  that  he  is 
the  paying  teller  of  the  defendant,  and  was  such  in  1839,  and  that 
on  the  morning  of  the  23rd  of  November,  in  that  year,  when  the 
check  list  from  the  Marine  Bank  of  the  previous  day  given  in  evi- 
dence was  brought  to  him,  with  the  vouchers,  upon  which  the  Marine 
Bank  claimed  credit,  the  witness  objected  to  allow  a  credit  of  $762, 
claimed  on  said  list  upon  the  certificate  of  deposit  given  in  evidence. 
That  witness  wrote  in  pencil  mark,  the  '^  not "  upon  said  check  lists 
opposite  to  said  credit,  to  signify  that  he  did  not  allow  the  same,  and 
sent  Mr.  Dorsey,  the  runner,  back  with  said  certificate  to  the  plain- 
tiffs, to  demand  the  amount  of  it  from  Mr.  Miller.  That  Mr.  Dorsey 
retamed  from  the  Marine  Bank,  and  brought  word  from  its  officers, 
that  Mr.  Sprigg  had  said  that  it  should  be  settled  in  this  way;  to  this 
witness  retnrned  for  answer  by  Mr.  Dorsey,  that  this  might  be,  but 
that  witness  could  not  receive  it  and  allow  the  credit,  and  that  the 
money  must  be  paid.  That  the  money  was  accordingly  paid,  and 
that  these  things  took  place  before  11  o'clock  of  the  said  23rd  of 
November,  1839.  The  said  witness  also  proved,  that  by  the  custom 
of  the  banks  the  tellers  have  until  11  o'clock  of  each  day,  to  examine 
the  items  and  vouchers  upon  which  the  other  banks  claim  credit,  and 
that  by  the  custom,  they  may  object  to  any  items  so  claimed  until 
that  hour.  That  when  any  item  is  objected  to,  or  not  allowed,  it  is 
the  custom  to  send  the  runner  for  the  money  to  the  amount  of  the 
item  claimed,  and  when  the  money  is  thus  obtained,  the  item  is  i)er- 
mitted  to  stand  in  the  list  and  the  account ;  but  if  the  item  is  a  large 
one,  it  is  more  usual  to  correct  the  item  which  gives  more  trouble. 
The  same  witness  proved  the  practice  of  making  exchanges  between 
the  banks,  in  the  mode  stated  by  the  witness  Dorsey,  and  ♦  tes-  ^  *  ^ 
tifled  to  the  duties  of  the  runners  and  tellers  of  banks,  as  given  *  *  ® 
in  evidence  by  the  same  witness,  Dorsey. 

The  defendant  then  gave  in  evidence,  the  account  between  the 
defendant  and  Messrs.  Weld  and  Jenks,  from  the  1st  of  November, 
1839,  to  the  1st  of  December  of  the  same  year,  taken  from  the  books 
of  the  defendant,  shewing  the  balances  upon  each  day  during  that 
period. 
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1839. 

Nov.    1.  Amount  in  bank $6,648  56 

2.  Deposited,  $400—1,600—762 2,662  00 

$9,310  56 
"    Checks 3,601  97 

Balance $5,708  69 

4.  Balance 6,041  11 

5.  Balance 7,010  99 

6.  Balance 7,361  80 

7.  Balance 2,818  58 

8.  Balance 1,916  74 

9.  Balance 2,467  36 

11.  Balance 2,011  79 

12.  Balance 3,976  58 

13.  Balance 2,376  58 

14.  Balance 2,114  60 

16.  Balance 802  10 

16.  Balance 1,447  50 

18.  Balance 411  78 

19.  Balance 67  77 

20.  Balance 600  83 

21.  Balance 1,768  03 

22.  Balance 6,696  03 

23.  Balance 3,071  60 

25.  Balance 3,435  60 

26.  Balance 1,921  33 

27.  Balance 121  33 

28.  Balance 3,346  85 

29.  Balance  in  Bank $3,391  65 

^  *  From  which  it  appears,  that  upon  the  evening  of  the  19th 
■"•  of  November,  and  the  morning  of  the  20th  of  the  same 
month,  1839,  Weld  and  Jenks  had  drawn  out  all  the  money  which 
they  had  in  the  bank  of  the  defendant,  including  the  amount  credited 
to  them  upon  the  certificate  given  in  evidence,  except  the  sum  of 
$57.77. 

The  defendant  likewise  gave  in  evidence  the  by-laws  of  the  de- 
fendant. 

The  plaintiffs  then  proved  by  Mr.  Miller,  the  plaintiff's  paying 
teller,  that  upon  the  23rd  November,  when  he  paid  the  amount  of  the 
certificate  to  Mr.  Dorsey,  viz :  $762,  as  given  in  evidence  by  that 
witness,  this  witness  paid  it  with  the  understanding,  that  theamoaot 
was  to  be  settled  on  that  day  by  the  defendant,  and  that  he  made  a 
memorandum  to  that  effect,  at  the  time  on  the  check  list  given  in 
evidence,  and  would  not  have  paid  the  amount  without  this  under- 
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standing.  The  same  witness  further  proved,  that  the  whole  of  said 
cheek  list  is  in  the  hand-writing  of  witness,  except  the  word  not, 
written  with  a  lead  pencil  thereon.  The  same  witness  also  gave  evi- 
dence of  the  practice  of  banks  in  the  City  of  Baltimore,  and  their 
tellers,  when  an  item  is  claimed  by  one  bank,  and  objected  to  by 
another,  to  the  same  effect  as  proved  by  the  witness,  Gili. 

The  defendants  then  further  proved  by  the  witness,  Dorsey,  that 
he  had  no  recollection  of  promising  Mr.  Miller  to  repay  the  money 
received  from  Mr.  Miller,  on  the  day  it  was  received.  That  if  he  did 
make  such  promise,  it  was  based  upon  the  statement  of  Mr.  Miller, 
that  Sprigg  said  it  should  be  settled ;  that  the  writing  upon  the 
check  list  was  made  by  Miller  in  witness'  presence. 
The  defendant  prayed  the  Court  to  instruct  the  jury  as  follows : 
1.  That  if  they  shall  believe,  from  the  testimony  in  this  cause,  that 
OD  the  20th  of  September,  1839,  Mr.  Joel  Yickers  deposited  in  the 
Marine  Bank  $762,  and  received  therefor  the  certificate  of  deposit 
given  in  evidence  in  this  cause,  payable  to  the  order  of  J.  Strodtman, 
and  for  the  purpose  of  remitting  the  said  certificate  to  said  Strodt- 
man, who  was  then  at  Saint  Louis,  and  after  said  certificate  was 
issued,  and  before  it  was  presented  *  for  payment  to  said  ^  ^  ^ 
Marine  Bank,  Philip  Littig,  Jr.,  the  cashier  of  said  bank,  **^ 
received  from  a  brother-in-law  of  said  Strodtman  a  signature  of  said 
Strodtman,  which  he,  the  said  cashier,  pasted  in  the  signature  or 
firm  book  of  said  bank;  and  if  the  jury  shall  further  find,  that  said 
certificate  was  remitted  to  said  Strodtman,  but  was  never  received 
by  him,  but  fell  into  the  hands  of  another  person  who  passed  under 
the  name  of  J.  Strodtman,  that  the  said  last  mentioned  J.  Strodt- 
man claiming  to  be  the  owner  of  said  certificate,  and  the  person  to 
whom  it  was  payable,  forged  thereon  the  name  of  J.  Strodtman,  and 
passed  it  for  a  valuable  consideration  to  Messrs.  B.  Gk)dfrey  &  Co.,  of 
Alton,  in  the  State  of  Illinois,  who  received  the  same  bona  fide,  and 
without  notice  of  said  forgery.  And  if  the  jury  shall  further  find, 
that  said  B.  Godfrey  &  Co.  endorsed  and  transmitted  said  certificate 
to  Messrs.  Howes,  Godfrey  and  Kobinson,  of  New  York,  who  also, 
hna  fide  and  without  notice  of  said  forgery,  endorsed  and  trans- 
mitted it  to  Weld  and  Jenks,  of  Baltimore,  who  kept  an  account  in 
the  said  Merchants  Bank,  in  which  account  they  were  credited  with 
said  certificate  on  the  2nd  November,  1839,  as  cash,  on  endorsing  and 
delivering  said  certificate  to  said  bank,  bona  fide^  and  without  having 
received  notice  of  said  forgery.  And  if  the  jury  shall  further  find, 
that  on  the  4th  day  of  November,  1839,  the  Merchants  Bank,  h(ma 
Me  and  without  having  notice  of  said  forgery,  presented  said  certifi- 
cate for  payment  at  the  Marine  Bank  and  obtained  the  amount 
thereof.  And  if  the  jury  shall  further  find,  that  neither  the  Mer- 
chants Bank  nor  Marine  Bank  discovered  until  the  22nd  of  November, 
1839,  that  the  name  of  said  Strodtman  had  been  forge<l  on  the  said 
certificate,  then  the  plaintiff  is  not  entitled  to  recover. 
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Rejected  by  the  Court,  because  it  does  not  require  the  jury  to  find 
that  defendauts  were  holders  for  value. 

2.  That  if  they  shall  fiud  the  facts  stated  iu  the  first  prayer,  the 
plaintiff  is  not  entitled  to  recover,  although  they  may  further  find, 
that  on  the  22ud  of  November,  1839,  the  Marine  Bank,  on  discover- 
ing the  payment  of  said  certificate  to  have  been  made  under  a  forged 
endorsement,  applied  to  the  Merchants  Bank  to  refund  the  amount, 
and  that  the  cashier  of  the  *  latter  bank  replied,  that  he  con- 
•'•^•^  sidered  said  bank  legally  and  morally  bound  to  return  the 
money,  and  that  said  Marine  Bank  might  send  said  certificate  into 
the  Merchants  Bank,  in  the  check  list  iu  the  following  morning,  pro- 
vided they  further  find,  that  after  said  declaration  by  the  cashier,  he 
was  instructed  by  the  counsel  of  said  bank,  and  by  the  president 
pro  tern,  thereof,  that  in  their  opinion,  the  said  bank  was  not  iKmnd 
to  return  said  amount;  and  that  he  was  also  instructed  by  Meesre. 
Weld  and  Jenks,  the  previous  endorsers  on  said  certificate,  that  they 
had  received  it  from  their  correspondents,  Howes,  Gk>dfrey  and  Rob- 
inson, and  that  they.  Weld  and  Jenks,  would  not  consent  that  the 
Merchants  Bank  should  pay  back  said  certificate,  unless  compelled 
by  law  so  to  do,  and  that  if  said  bank  did  so,  they,  the  said  Weld 
and  Jenks,  would  not  hold  themselves  answerable  to  said  bank  for 
the  amount  thereof;  and  provided  the  jury  shall  further  find,  that 
the  said  Sprigg,  on  the  morning  of  the  said  day,  the  22nd  November, 
1839,  after  being  so  instructed  by  the  counsel  and  president  pro  tem. 
of  the  bank,  and  Weld  and  Jenks,  gave  notice  to  said  Marine  Bank 
not  to  send  in  said  cheek  on  the  check  list  on  the  next  morning, 
that  the  Merchants  Banks  could  not,  as  then  advised,  return  the 
money. 

Rejected  by  Court,  because  the  prayer  takes  no  notice  of  the  time 
of  the  obligation  of  the  Marine  Bank. 

3tf  That  if  they  find  the  facts  stated  in  the  first  prayer,  and  further 
find,  that  at  the  end  of  the  19th  of  November,  and  on  the  morning 
of  the  20th  of  November,  1839,  and  between  the  day  when  said  certi- 
ficate was  deposited  in  said  Merchants  Bank  by  said  Weld  and 
Jenks,  and  credited  to  them  as  cash,  and  the  day  when  said  forgeiy 
was  discovered  and  communicated  to  said  bank;  that  they,  the  said 
Weld  and  Jenks,  relying  upon  said  credit,  and  in  ignorance  of  said 
forgery,  had  drawn  out  all  the  money  which  they  had  in  that  bank, 
including  the  amount  credited  to  them  on  certificate  of  deposit,  ex- 
cept the  sum  of  $57.77,  then  the  plaintiffs  are  not  entitled  to  recover, 
although  they  may  further  find,  that  on  the  22nd  November,  1839, 
the  Marine  Bank,  on  discovering  the  payment  of  said  certificate  ta 
have  been  made  under  a  forged  endorsement,  applied  to  the  Mer- 
^  chants  Bank  to  refund  the  amount,  and  that  the  cashier  *  of  the 

M.Z%3  ijitter  bank  replied,  that  he  considered  said  bank  legally  and 
morally  bound  to  return  the  money,  and  that  said  Marine  Bank  might 
send  said  certificate  in  to  the  Merchants  Bank  in  the  check  list  on 
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the  following  morning;  provided  they  farther  find,  that  after  said 
dedaratioD  b3'  the  cashier,  he  was  instrncted  by  the  counsel  of  said 
bank,  and  by  the  president  pro  tern,  thereof,  that  in  their  opinion  the 
said  bank  was  not  bound  to  return  said  amount ;  and  that  he  was 
also  instructed  by  Messrs.  Weld  and  Jenks,  the  previous  endorsers 
on  said  certificate,  that  they  had  received  it  from  their  correspondents, 
Howes,  Godfrey  and  Robinson,  and  that  they.  Weld  and  Jenks,  would 
Dot  consent  that  the  Merchants  Bank  should  pay  back  said  certifi- 
cate unless  compelled  by  law  so  to  do,  and  that  if  said  bank  did  so, 
they,  the  said  Weld  and  Jenks,  would  not  hold  themselves  answerable 
to  said  bank  for  the  amount  thereof;  and  provided  the  jury  shall 
further  find,  that  the  said  Sprigg,  on  the  morning  of  the  same  day, 
the  22nd  November,  1839,  after  being  so  instructed  by  the  counsel 
and  president  pro  tern,  of  the  bank,  and  Weld  and  Jenks,  gave  notice 
to  said  Marine  Bank  not  to  send  in  said  check  on.  the  check  list  on 
the  next  morning,  that  the  Merchants  Bank  could  not,  as  then  ad- 
vised, return  the  money. 

4.  That  if  they  find  the  facts  stated  in  the  1st  prayer,  and  if  they 
shall  further  find,  that  at  the  end  of  the  19th  of  November,  and  on 
the  morning  of  the  20th  day  ot  November,  1839,  and  the  day  the 
said  certificate  was  deposited  in  the  said  Merchants  Bank  by  the 
said  Weld  and  Jenks,  and  credited  to  them  as  cash,  and  the  day 
when  said  forgery  was  discovered,  communicated  to  said  bank,  they, 
the  said  Weld  and  Jenks,  relying  upon  said  credit,  and  in  ignorance 
of  said  forgery,  had  drawn  out  all  the  money  which  they  had  in  that 
bank,  including  the  amount  credited  to  them  in  said  certificate  of 
^leposit,  except  the  sum  of  $57.77,  then  the  plaintifi*  is  not  entitled 
to  recover  any  larger  sura  than  the  said  sum  of  $57.77,  with  interest 
thereon,  if  the  jury  shall  find  interest  to  be  due  under  the  circum- 
stances of  this  case. 

5.  The  defendant  further  prays  the  Court  to  instruct  the  jury,  that 
if  they  find  the  facts  stated  in  the  first  and  second,  and  *  third  ^  «» i 
prayers  of  the  defendant,  and  if  they  further  find,  that  on  and  '''^'■ 
before  the  23rd  of  November,  1839,  it  wa«  the  usage  and  custom  of 
plaintiff'  and  defendant,  for  either  plaintiff  or  defendant,  to  send  in 
to  the  other  on  the  morning  of  every  day  by  its  runner,  the  notes, 
checks  and  other  instruments  received  by  it  on  the  previous  day,  on 
which  it  claimed  credit  from  the  other,  and  to  receive  in  exchange, 
from  the  proper  officer  of  the  other  bank,  the  notes,  checks  and  other 
instruments  received  by  the  other  bank  on  the  previous  day,  on 
which  it  claimed  credit  from  the  bank  so  sending;  and  if  they  shall 
farther  find,  that  when  the  officers  of  said  banks  met  to  make  the 
exchanges  as  aforesaid,  it  was  the  usage  and  custom  for  them  to  de- 
<lact  the  amount  claimed  by  one  bank  from  the  amount  claimed  by 
the  other,  and  for  the  officer  of  the  bank,  against  whom  the  balance 
appeared,  to  enter  said  balance  to  the  debit  of  said  bank,  and  that 
it  was  not  the  business  or  duty  of  said  runners  to  examine  or  decide 
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upon  the  notes,  checks  and  instruments  on  which  credit  was  so 
claimed,  but  that  the  runner  of  the  bank  so  sending,  returned  to  the 
paying  teller  of  his  bank,  the  notes,  checks  and  instruments  on  which 
the  other  bank  claimed  credit,  with  any  entries  which  had  been  made 
by  the  officer  of  the  other  bank,  and  that  it  was  the  bnsiness  and 
duty  of  the  paying  teller  to  examine  the  said  entries,  and  also  the 
check  ]ist  furnished  by  the  other  bank,  and  the  checks,  notes  and 
other  instruments  on  which  it  claimed  credit,  and  if  he  objected  to 
allow  the  credit  as  claimed,  to  send  back  to  the  other  bank,  on  the 
morning  of  the  same  day,  and  before  11  o'clock,  A.  M.,  the  instra- 
ment  which  it  objected  to  receive;  and  if  the  jury  shall  further  find, 
as  a  part  of  the  usage  and  custom  of  said  banks,  that  where  credit 
was  improperly  claimed  on  an  instrument,  and  that  instrument  was 
sent  back  to  the  bank  so  claiming  credit  on  it:  the  mode  adopted 
for  settling  the  accounts  was  for  the  bank  which  sent  in  an  improper 
claim  to  pay  over  the  amount  to  the  other,  on  the  re-delivery  of  the 
instrument,  in  order  not  to  disturb  the  account  as  handed  in,  and  by 
an  alteration  of  recorded  accounts ;  and  if  the  jury  shall  further  find, 
that  on  the  morning  of  2drd  November,  1839,  the  exchange  between 
190  ®^^^  banks  was  made  in  accordance  with  the  usage  of  *said 
'■'^'^  banks  and  that  among  the  instruments  on  which  the  Marine 
Bank  claimed  credit,  was  the  certificate  of  deposit  given  in  evidence 
in  this  cause,  which  was  handed  to  the  paying  teller  of  the  Mer- 
chants Bank,  Mr.  Gill,  together  with  the  other  instruments  on  which 
the  Marine  Bank  claimed  credit ;  that  Mr.  Gill  immediately  on  seeing^ 
said  certificate,  and  before  11  o'clock  of  that  day,  objected  to  allow 
the  credit  claimed  for  it,  and  sent  it  back  to  Mr.  Dqrsey,  the  runner 
of  the  Merchants  Bank,  with  the  message  that  he  could  not  receive 
it ;  that  Mr.  Dorsey  carried  said  certificate  to  the  teller  of  the  Marine 
Bank  and  demanded  payment  for  it,  but  received  for  answer  from 
said  teller,  that  Mr.  Sprigg  had  told  Mr.  Littig  or  Mr.  Smith  that  it 
might  be  returned  in  the  check  list  to  the  Merchants  Bank;  that 
Mr.  Dorsey  returned  again  to  Mr.  Gill  with  the  certificate,  handed  it 
to  him,  and  told  him  what  Mr.  Miller  had  said  respecting  the  under- 
standing between  Mr.  Sprigg  and  Mr.  Littig,  or  Mr.  Smith;  that  Mr. 
Gill  gave  the  certificate  back  to  Mr.  Dorsey,  told  him  to  tell  Mr. 
Miller  that  the  Marine  Bank  must  pay  it,  and  that  Mr.  Sprigg  eonld 
settle  it  with  the  Marine  Bank  himself;  that  Mr.  Dorsey  accordingly 
returned  the  certificate  to  Mr.  Miller,  and  obtained  the  amoant  for 
which  he  had  objected  to  allow  credit  as  aforesaid,  for  the  pur- 
pose of  adjusting  the  account  according  to  custom,  then  the  plaintiff 
is  not  entitled  to  recover,  although  the  jury  may  find,  that  on  re- 
ceiving said  money,  Mr.  Dorsey  promised  that  it  should  be  settled  on 
that  day. 

Rejected  by  f  he  Court,  because  it  takes  no  notice  of  the  fact  as  to 
the  time  when  the  Marine  Bank  engaged  to  pay  the  amount  to  the 
brother-in-law,  &;c. 
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6.  The  defendant  further  prays  the  Goart  to  instruct  the  jury,  that 
if  they  find  the  facts  stated  in  the  preceding  first,  second,  third  and 
fifth  prayers,  said  facts  do  not  amount  to  a  payment  to  the  Marine 
Bank  by  the  Merchants  Bank,  of  said  certificate. 

7.  The  defendant  further  prays  the  Court  to  instruct  the  jury,  that 
if  they  find  the  facts  stated  in  the  preceding  first,  second,  third  and 
fifth  prayers,  the  promise  made  by  Mr.  Dorsey,  and  the  promise  or 
declaration  made  by  Mr.  Sprigg,  if  believed  by  •the  jury,  ^^q 
was  without  consideration,  and  not  binding  on  the  Merchants  ^'•^ 
Bank. 

Bat  the  Court  [Le  Gband,  J.]  refused  to  grant  the  defendant's 
said  prayers,  and  each  of  them.  To  which  refusal  of  the  Court  to 
grant  its  said  several  prayers,  and  each  of  them,  and  to  the  opinion 
of  the  Court  overruling  the  defendant's  objection  to  the  admissibility 
of  the  statement  of  facts  ofiered  as  evidence  in  this  cause  by  the 
plaintiffs,  and  to  the  opinion  of  the  Court  expressed  in  the  reasons, 
and  each  of  them,  assigned  by  the  Court  for  its  rejection  of  the  first, 
second  and  fifth  prayers  of  the  defendants,  and  appended  by  the 
Court  to  said  prayers  respectively;  the  defendant  excepted. 

It  wa«  agreed  that  the  printed  by-laws  of  the  defendant  should  be 
read  in  the  Court  of  Appeals  as  if  they  had  constituted  part  of  the 
record. 

The  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Abcheb,  C.  J.,  Spenoe  and  Mar- 

TIW,  J  J. 

Brune  and  Brotcrij  for  the  appellants,  cited  Baily  an  Bills^  318: 
Solomons  vs.  The  Bank  of  England.  13  Eastj  136;  Fulton  Bank  vs. 
Phcdnix  Bank,  1  Hall,  573,  676,  578 ;  Story  on  Agency,  34,  104, 105 ; 
Bosanquet  vs.  Dudman,  2  E.  Com.  Law  E.  267;  Nexcson  Ad^r  vs. 
Douglass,  1  H.  dk  J.  453;  Karthaus  vs.  Owings,  2  0.  dk  J.  430; 
Levy  vs.  Bank  U.  S.  1  Binney,  37;  Bank  of  the  U.  8.  vs.  Dunn,  6 
Peters,  59;  Bank  of  the  U.  S.  vs.  Jones,  8  Peters,  16.  17;  Ang.  dt 
Am.  on  Corp.  245,  246 ;  Key  vs.  Knott  d  Wife,  9  G.  dt  J.  342 ;  1 
Ste.  N.  P.  240;  43  Law  Lib.  417;  Mahoney  vs.  Ashton,  4  H.  dt 
McH.  322 ;  Sowerwein  vs.  Joties,  1  O.  db  J.  340,  341. 

S.  T.  Wallis  and  David  Stewart,  for  the  appellees,  cited  Oreenlf 
Evid.  186,  218;  Fulton  Bank  vs.  Phoenix  Bank,  1  Hall,  572;  TaZ 
hoit  vs.  Bank  of  Rochester,  1  Hall,  297 ;  Wild  vs.  Bank  of  Passa- 
maquoddy,  3  Mason,  505,  506;  Fleckner  vs.  U.  S.  8  Wheat,  358; 
Blake  vs.  Doherty,  5  Wheat.  366;  Bank  of  Columbia  vs.  Patterson, 
7  Cranch,  •  299 ;  Smith  vs.  Mercer,  6  Taunton,  80 ;  10  K  C. 
Law,  143;  De  La  Chaumette  vs.  The  Bank  of  England,  17  ^'*'* 
B.  C.  Law,  356;  Chitty  on  Bills,  430,  432;  Sto.  on  Bills,  104;  Sto. 
on  Notes,  465 ;  1  Hill,  287. 

•  Spenge,  J.  delivered  the  opinion  of  this  Court.    ^' At  the  trial  of 
this  case,  the  plaintiff,  to  maintain  the  issue  on  its  part,  offered  to 
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read  in  evidence  to  the  jury  the  statement  of  facts  agreed  apon  by 
the  counsel  of  the  parties,  and  sabmitted  to  the  Goart  apon  the  pre- 
vioas  trial  of  the  cande,  to  the  admissibility  of  which,  as  evidence  in 
this  trial,  the  defendant  objected;  but  the  Court  overruled  the  objec- 
tion, and  permitted  the  said  statement  to  be  read  in  evidence  to  the 
jury  by  the  plaintiffs,  to  which  the  defendant  excepted." 

This  judgment  of  the  Court  is  first  for  our  revision  in  this  case. 

We  know  of  no  legal  objection  to  this  statement  of  facts  going  in 
evidence  to  the  jury,  as  the  admissions  of  the  parties  of  the  facte 
therein  set  forth.  The  case  of  Van  Wart  vs.  Wolley  and  others^  21 
JEng.  Com,  Law  Rep,  366,  is  so  entirely  analogous  as  not  to  be  distin- 
guished upon  principle. 

The  Court  of  Appeals,  on  the  former  trial  of  this  cause,  decided, 
**•  that  if  the  case  stated  showed  that  the  appellee,  the  Merchante 
Bank,  was  a  bona  fide  holder  of  the  certificate  for  value  paid,  the 
appellant,  the  Marine  Bank,  would  not  have  been  entitled  to  re- 
cover." 

The  County  Court  were  right  in  rejecting  the  first,  second,  third, 
fourth  and  fifth  prayers  on  the  grounds  assigned  in  the  opinion  of 
the  Court  of  Appeals,  namely,  that  to  enable  the  Merchants  Bank  to 
prevent  the  Marine  Bank  from  recovering,  it  must  shew  itself  to  be 
^  bona  fi4e  holder  for  value  of  the  certificate.  It  is  true  that  the  hy- 
pothesis of  the  third,  fourth  and  fifth  prayers,  each  of  them,  present 
the  fact,  that  on  the  19th  day  of  November,  1839,  Weld  and  Jenks 
had  drawn  out  of  the  Merchants  Bank  all  the  money  whieh  stood  to 
their  credit,  with  the  exception  of  $57.77 ;  but  it  is  equally  true  that 
there  was  evidence  to  the  jury,  that  on  the  22d  day  of  November, 
1 0S  ^^^9  ^^^  ^^y  ^*u  which  the  forgery  was  discovered,  and  the 
rZo  m  demand  made  on  the  Merchants  Bank  to  refund  the  money, 
there  was  standing  to  the  credit  of  Weld  and  Jenks,  on  the  books  of 
the  Merchants  Bank,  a  balance  of  $6,696.03. 

It  could  not  be  successfully  contended,  that  if  at  the  time  this  for- 
gery was  discovered,  and  the  demand  made  on  the  Merchants  Bank 
to  refund  to  the  Marine  Bank  the  amount  paid  on  the  certificate, 
Weld  and  Jenks  had  withdrawn  from  the  Merchants  Bank  the  bal- 
ance standing  to  their  credit ;  that  the  Merchants  Bank  would  not 
then  have  been  holders  of  the  certificate  bona  fl4ej  and  for  value. 
Fulton  Bank  vs.  Phcsnix  Bank,  1  HalVs  Rep.  573.  But  if  Weld  and 
Jenks  had  received  credit  on  the  books  of  the  Merchants  Bank  for 
the  amount  of  the  certificate,  that  entry  .was  not  conclusive  upon  the 
Merchants  Bank,  they  were  not  concluded  thereby  from  correcting 
their  account  when  the  forgery  was  discovered,  on  the  22d  Novem- 
ber, 1839,  if  they  had  funds  of  Weld  and  Jenks  in  their  possession, 
adequate  to  that  purpose.  It  was,  as  it  stood,  evidence  prima  foeie 
against  the  Merchants  Bank,  but  not  conclusive.  Oarland  vs.  Sakm 
Bank,  9  Mass,  Rep.  408. 
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The  County  Court  erred  in  r^ectiDg  the  defendant's  sixth  prayer, 
as  there  was  no  evidence  in  the  cause  of  the  payment  by  the  Mer< 
chants  Bank  to  the  Marine  Bank  of  the  certificate. 

We  are  also  of  opinion  that  the  County  Court  erred  in  refusing  the 
defendant's  seventh  prayer. 

^^The  cashier  of  a  bank,  possessing  no  incidental  authority  to  make 
any  declarations  binding  the  bank,  not  within  the  scope  of  his  ordi- 
nary duties ;  so  if  the  cashier  of  a  bank  should  promise  to  pay  a  debt 
which  the  corporation  did  not  owe,  and  was  not  liable  to  pay,  or 
should  admit  forged  bills  of  the  bank  to  be  genuine,  the  bank  would 
not  be  bound  by  such  promise  or  admission,  unless  it  had  authorized 
or  adopted  the  act."  Story^s  Com.  on  Agency^  p.  104,  sec.  116,  and 
Gloucester  Bank  vs.  Salem  Bankj  17  Mass.  Rep.  1. 

From  the  view  which  we  have  taken  of  the  opinion  given  by  the 
Court  of  Appeals  on  the  former  trial  of  this  cause,  we  are  of  the 
opinion  that  the  Merchants  Bank  cannot,  in  this  *  case,  sue-  ^  ^^ 
oessfally  resist  the  recovery  by  the  Marine  Bank,  and  there-  *  ^^ 
fore  aflBrm  the  judgment. 

Abcheb,  C.  J.  delivered  the  following  dissenting  opinion  :  I  am 
of  opinion  there  ought  to  be  a  procedendo  in  this  case.  If  the  Mer- 
chants Bank  was  entitled  to  retain  the  money  which  was  paid  to  it 
on  the  forged  certificate  by  the  Marine  Bank,  provided  the  Mer- 
chants Bank  could  show  that  she  wa«  a  bona  fide  holder,  and  for  a 
valuable  consideration,  I  cannot  conceive  upon  what  principle  she 
can  be  precluded  from  reposing  on  the  title  of  the  Alton  house, 
which  according  to  the  proof,  was  a  fair  and  bona  fide  holder  ibr  a 
valaable  consideration,  and  when  the  subsequent  holders  were  either 
acting  as  agents  in  the  collection,  or  were  bona  fide  holders  for  a  val- 
uable consideration,  having  no  notice  whatever  of  the  forgery,  or  of 
any  fact  that  could  put  them  upon  the  enquiry. 

It  is  my  opinion  that  the  Court  of  Appeals  never  meant  to  decide 
any  proposition  opposed  to  these  views,  and  I  account  for  the  pecu- 
liar phraseology  of  the  Court's  opinion  when  the  case  was  in  this 
Oonrt  before,  from  the  fact,  that  in  the  case  then  stated,  the  Mer- 
chants Bank  neither  set  up,  or  offered  to  set  up  the  title  of  the  Alton 
honse,  the  New  York  house,  or  the  title  of  Weld  and  Jenks,  but 
rested  solely  on  her  own  title. 

The  money,  when  received  by  the  Merchants  Bank  was,  in  my 
judgment,  received  for  the  benefit  of  the  bona  fide  holder  for  a  valu- 
able consideration  of  this  certificate,  and  that  she  bore  the  character 
of  agent  in  the  transaction,  an  agency  merely  of  collection,  and  to 
deny  the  Merchants  Bank  the  legal  right  to  retain  the  money  is  in 
effect  to  say,  that  no  matter  in  what  condition,  or  under  what  cir- 
enmstances  the  forged  draft  was  taken ;  such  holder,  if  he  endorses 
the  draft,  even  for  collection,  shall  lose  the  money,  although  the  same 
shall  have  been  paid  on  presentation.  Judgment  affirmed. 


92  KOGERS  vs.  SOHARF  ET  AL.— 3  GILL. 


127    *  Isaac  and  Joseph  M.  Rogers  vs.  Henby  iSoABFFand 
'  others. — Jane,  1845. 

In  18!^,  a  trustee,  under  decree,  made  a  sale  of  land  to  H.  who  he  reported 
as  the  purchaser,  and  the  sale  was  ratified.  The  purchase  money  was  in 
fact  paid  by  S.  who  went  into  possession,  and  so  remained.  H.  was  his 
agent,  and  bought  for  him.  In  1884.  U.  executed  a  lease  of  14  acres  of 
land  to  W.  for  the  purpose  of  raising  iron  ore,  and  agreed,  that  shoald 
the  ore  run  out  on  the  14  acres,  W.  should  have  four  more,  whenever 
he  saw  proper,  adjoining  the  same.  The  ore  running  out,  W.  claimed 
to  have  the  four  acres  on  the  land  in  the  possession  of  S.  adjoining  the 
leased  premises.  Held :  that  S.  had  an  equitable  estate  in  the  land  in 
controversy;  that  W.  had  constructive  notice  sufficient  to  put  him  on 
enquiry;  and  that  H.  could  not  convey  to  him,  or  his  assigns,  any  estate 
in  the  adjoining  part  claimed. 

Appeal  from  the  Goart  of  Ghancery.  The  bill  in  this  caase  wa& 
filed  on  the  27th  April,  1840,  by  the  appellants,  and  alleged,  that  on 
or  about  the  6th  October,  1834,  one  John  Withers  being  abont  to 
establish  a  furnace  for  making  iron  on  Deer  Greek,  near  a  place 
called  the  Bocks  of  Deer  Greek  with  a  view  to  obtain  a  supply  of  iron 
ore  for  said  fnrnace,  entered,  into  a  contract  with  one  Thomas  Hope, 
who  was  anxious  to  have  a  furnace  erected  in  said  coanty,  by  which 
it  was  agreed,  between  the  said  Hope  and  Withers,  that  the  latter 
should  have  the  exclusive  right  of  digging  and  taking  away  iron  ore, 
and  from  fourteen  acres  of  land,  for  the  period  of  one  hnndred  yeais, 
for  which  said  Withers  was  to  pay  the  yearly  rent  of  fifty  dollars. 
It  was  also  agreed  between  said  parties,  that  in  the  event  of  a  failure 
of  iron  ore  on  the  said  fourteen  acres,  the  said  W.  was  to  have  any 
four  acres  of  land  adjoining  the  said  fourteen  acres,  which  the  said 
H.  then  had,  at  the  same  rate  of  rent  of  compensation,  for  the  par- 
pose  of  digging,  raising  and  procuring  iron  ore ;  and  it  was  farther 
agreed,  between  the  said  H.  and  W.,that  the  latter  shoald  have  the 
right  to  take,  at  his  election,  all  their  iron  on  the  lands  of  said  H.« 
at  the  same  rate  of  compensation,  provided  the  said  eighteen  acres 
should  be  exhausted  at  any  time  within  the  period  of  one  hoadred 
years,  the  term  of  said  lease  and  agreement ;  that  the  said  agree- 
ment or  lease,  was  reduced  to  writing,  and  signed,  sealed  and  duly 
1  ofi  acknowledged  by  the  said  H.,  and  ♦  duly  recorded;  that  after 
^'^^  the  said  agreement  was  executed,  between  the  said  H.  and 
said  W.,  to  wit,  on  the  8th  October,  1834,  the  said  W.  not  having 
sufficient  capital  to  erect  and  carr^^  on  his  contemplated  furnace,  in- 
duced your  orators  to  become  partners  in  the  same;  and  also  in  a 
forge  then  erected  at  the  same  place ;  and  the  said  furnace  was  to 
be  erected,  and  sold  and  transferred  to  your  orators,  two  undivided 
third  parts  of  the  said  forge  and  site  for  said  furnace,  and  the 
water  power  and  lands  appertaining  to  the  same ;  and  also  assigned 
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OD  said  last  mentioned  day,  to  your  orators,  two  undivided  third 
parts  of  said  lease  or  agreement  so  made  as  aforesaid,  with  said 
Hope,  and  all  the  lands,  mines,  rights,  privileges  and  property,  em- 
braced within  the  provisions  of  the  same ;  that  afterwards,  the  said 
W.  sold  and  transferred  all  his  remaining  interest  in  said  iron  works 
to  yoar  orators,  and  on  the  28th  March,  1835,  the  said  W.  assigned 
to  your  orators  the  remaining  undivided  third  part  of  the  interest 
and  premises,  and  all  the  rights  and  privileges  be  acquired  under 
and  by  virtae  of  the  said  lease  or  agreement,  with  said  Hope. 

And  your  orators  further  shew,  that  relying  on  the  lands  mentioned 
ID  said  lease,  as  well  the  adjoining  lands  of  the  said  H.,  as  the  four, 
teen  acres  specifically  described  to  furnish  a  supply  of  iron  ore,  they 
proceeded  to  erect,  at  great  expense,  a  furnace  to  make  iron,  and  to 
provide  all  the  necessary  teams,  fixtures  and  machinery  requisite  to 
the  working  and  carrying  on  of  a  furnace ;  and  also  proceeded  to  dig 
and  raise  iron  ore  on  the  said  fourteen  acres  of  land,  specifically 
described  as  aforesaid.  But  your  orators  state  and  aver,  that  from 
the  examinations  they  have  made,  and  from  all  the  means  of  judg- 
ing within  their  reach,  they  feel  assured  and  convinced  that  there  is 
no  iron  ore  on  a  considerable  portion  of  the  said  fourteen  acres,  suffi- 
ciently near  the  surface  of  the  land  to  be  accessible,  at  any  expense, 
that  it  wonld  be  justifiable  to  incur  in  procuring  said  iron  ore ;  that 
they  have  now  been  working  the  mine  on  the  said  fourteen  acres  for 
aboat  four  years,  and  have  so  far  been  able  to  procure  from  the  same 
a  safficient  quantity  of  iron  ore  to  supply  their  said  furnace,  but  they 
have  apprehensions  that  the  iron  ore  on  said  fourteen  acres  will  run 
ont.  In  fact  your  •  orators  state,  that  the  iron  ore,  on  said 
foarteen  acres  may  be  exhausted  in  a  very  short  time,  but  ^'•^ 
they  cannot  so  state  |)ositively,  because  from  the  nature  of  the  thing, 
it  is  impossible  to  determine  with  accuracy  how  much  mineral  of  that 
description  may  be  concealed  in  the  said  fourteen  acres,  still  from  all 
the  means  of  judging  within  their  power,  there  is  good  reason  to 
apprehend  that  a  full  and  continuous  supply  for  their  said  furnace, 
cannot  be  afforded  by  the  said  fourteen  acres,  and  if  the  supply  of  iron 
ore  should  fail,  your  orators  would  lose  the  large  amount  of  capital 
they  have  invested  in  their  said  iron  works,  as  it  would  not  be  prac- 
ticable, as  your  orators  believe,  to  procure  iron  ore  for  their  iron 
works,  from  any  other  place  than  the  lands  comprised  within  the 
terms  of  said  lease  or  agreement,  there  being  in  fact  no  sufficient 
qnantityof  ore  at  any  place  within  a  practicable  distance,  within 
the  knowledge  of  your  orators  ;  that  with  a  view  to  avoid  delay,  in 
giving  to  the  said  H.,  or  those  claiming  under  him,  the  benefit  of 
tl}e  rent  for  the  other  portions  of  land,  besides  the  fourteen  acres 
comprised  within  the  said  lease,  they  have  offered,  and  requested 
the  said  H.,  to  lay  off,  according  to  the  t^rms  of  said  lease,  the  four 
acres  mentioned  in  said  lease,  to  adjoin  the  said  fourteen  acres ;  and 
also  to  lay  off  the  lands  of  the  said  H.,  at  the  time  of  the  execution 
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of  said  lease,  sixteen  acres  in  addition  to  the  said  fonr  acres,  aod 
have  offered  to  pay  rent  for  the  same,  according  to  the  terms  and 
conditions  of  said  lease  or  agreement.  But  the  said  H.  refuses  to 
do  so,  and  now  one  Henry  Scarff  pretends  to  claim  to  own,  mider  a 
contract  with  said  H.,  a  part  of  the  land  embraced  in  said  lease  or 
agreement,  of  which  pretended  claim,  if  it  existed  at  the  time  of  the 
execntion  of  said  leaae  or  agreement,  or  at  the  time  of  the  assignment 
of  the  same  to  your  orators,  no  notice  whatever  was  communicated 
to  your  orators,  nor  had  they  any  notice  whatever  of  the  existence 
of  any  such  pretended  claim  ;  that  the  said  Henry  Scarff  pretending 
as  aforesaid,  to  claim  a  part  of  said  lauds,  under  and  through  the  said 
H.,  not  only  refuses  to  permit  your  orators  to  dig  for,  and  raise  iron 
ore  on  the  lands  embraced  by  said  lease  or  agreement,  except  the  four- 
teen acres  specifically  described,  but  has  actually  given  permission  to 
•Christopher  Geiger,  Philip  A.  Small  and  Samuel  Small,  to 
loU  raige  iron  ore  on  lands  which  belonged  to  the  said  H.  at  the 
time  of  making  and  assigning  of  said  lease  and  agreement  as  afore- 
said, and  which  adjoins  the  said  fourteen  acres,  described  as  afore- 
said ;  that  your  orators  gave  notice  of  their  claim  to  said  iron  ore  to 
the  said  Henry  Scarff,  and  to  the  said  Christopher  Geiger,  Philip  i. 
Small  and  Samuel  Small,  but  in  defiance  of  said  notice,  and  in  preju- 
dice of  the  rights  of  your  orators,  the  said  H.  S.,  and  the  said  G.  G., 
P.  A.  S.,  and  S.  S.,  are  digging  and  raising  iron  ore  on  the  lands 
adjoining  said  fourteen  acres  described  as  aforesaid,  and  which  be- 
longed to  said  H.  at  the  time  of  the  execution  and  assignment  of 
said  lease;  and  your  orators  are  apprehensive  that  the  said  S.,  and 
C.  G.,  P.  4.  S.,  and  S.  S.,  will  take  from  said  lands  all  the  iron  ore 
which  can  by  any  practicable  means  be  obtained  therefrom,  unless 
they  are  restrained  from  doing  so  by  a  writ  of  injunction,  and  that 
by  so  digging  anil  removing  said  iroii  ore,  they  will  do  inseparable 
injury  to  your  orators;  that  the  said  H.,  S.,  C.  G.,  P.  A.  S.,  and  S. 
S.,  sometimes  pretend  that  the  lauds  adjoining  the  said  fourteen 
acres,  described  as  aforesaid,  did  not  belong  to  the  said  H.  at  the 
time  of  the  execution  and  assignment  of  said  lease  or  agreement,  and 
at  other  times  pretend  that  the  said  lease  or  agreement  did  not  con- 
fer any  right  or  interest  in  the  iron  ore,  or  in  any  other  lands,  except 
the  fourteen  acres  aforesaid,  all  which  pretences  your  orators  aver, 
are  wholly  unfounded ;  and  they  aver,  that  by  the  land  records  of 
said  county  appears,  that  the  said  H.,  at  the  time  of  the  execution 
and  assignment  of  said  agreement,  was  seized  and  entitled  to  two 
contiguous  tracts  of  land,  situated  in  said  county,  the  one  called 
"  Hope's  Pleasant  Hills,"  and  the  other  the  "Widow's  Care;"  and 
that  the  lease  embraces  within  its  provisions,  all  the  iron  ore  on  the 
said  two  tracts  of  land ;  and  further,  that  the  land  in  which  the  said 
S.,  and  the  said  C.  G.,  P.  A.  S.,  and  S.  S.,  are  now  digging  iron  ore, 
is  a  part  of  the  tract  called  the  *' Widow's  Care,"  which  belonged  as 
aforesaid,  to  the  said  H.,  at  the  time  of  the  execution  of  the  said 


BOOEBS  V8.  SCHABP  ET  AL.— 3  GILL.  95 

lease,  and  the  said  assigmeDts  thereof.  Prayer,  that  the  said  defend- 
ants lay  oflF,  or  permit  your  orators  to  lay  off,  twenty  acres  of 
•land  of  the  said  two  tracts,  and  that  they  execute  a  lease  of  *^^ 
the  same,  aiK)n  the  terms  and  conditions  specified  in  the  said  lease 
or  agreement;  for  an  injunction  to  surcease  from  digging  any  iron 
ore  on  the  said  tracts  of  land,  called  >'  Hope's  Pleasant  Hills,"  and 
*^  Widow's  Care;"  and  from  removing  any  iron  ore  from  the  same, 
until,  &c.;  and  for  subpcena  and  general  relief,  &c. 
The  plaintiffs  exhibited  with  their  bill: 

^^  Articles  of  agreement  made  and  concluded  the  6th  October,  1834, 
between  Thomas  Hope,  8r.,  of,  &c.,  and  John  Withers,  of,  &c.    The 
Baid  T.  H.,  for  the  consideration  hereinafter  mentioned,  doth  for  him- 
self, his  heirs  and  assigns,  lease  unto  the  said  J.  W.,  his  heirs  or  as- 
signs, the  exclusive  right  of  all  the  iron  ore  within  the  followiug 
lines,  beginning  at,  &c.,  being  a  part  of  *  Hope's  Pleasant  Hills,' 
and  containing  fourteen  acres,  more  or  less,  for  the  term  of  one  hun- 
dred years,  the  said'term  to  commence  when  the  said  J.  W.,  his  heirs 
or  assigns,  first  commences  hauling  said  ore ;   the  said  T.  H.  doth 
allow  free  access  to  and  from  said  ore,  with  free  liberty  of  taking  the 
same  away,  the  most  convenient  way  leading  to  the  road  that  leads 
to  the  furnace,  which  Hope  may  direct.    The  said  J.  W.,   his  heirs 
or  assigns,  doth  agree  to  pay  T.  H.,  his  heirs  or  assigns,  the  sum  of 
fifty  dollars  per  year  for  the  said  ore  and  privileges,  to  be  paid  at  the 
end  of  each  year.    It  is  further  agreed  upon,  by  the  parties  above 
mentioned,  that  should  the  said  ore  not  prove  good,  the  said  J.  W., 
his  heirs  or  assigns,  are  at  liberty  to  discontinue  raising  and  hauling 
at  any  time;    and  also,  the  lease   is  then  to  stop  until  the  said 
J.  W.,  his  heirs  or  assigns,  see  proper  to  commence  again.    It  is  fur- 
ther agreed  that  should  the  said  W.,  his  heirs  or  assigns,  discontinue 
raising  said  ore  in  the  first  year,  they  are  to  fill  up  the  holes,  and 
level  the  ground.    The  said  T.  H.  further  agrees,  that  the  said  J.  W. 
may  build  a  house  for  the  accommodation  of  the  miners,  on  the  be- 
fore mentioned  lot ;  audit  is  further  agreed,  that  should  there  be 
any  lime  stone  in  the  said  lot  the  said  T.  H.  is  to  have  free  liberty 
of  qnarrying  and  taking  the  same  all  away,  bat  not  interfering  with 
raising  said  ore ;  and  it  is  further  agreed  upon,  by  the  said  T.  H., 
his  heirs  or  assigns,  that  should  the  ore  run  out  •  on  the  before   ^ 
mentioned  fourteen  acres,  the  said  J.  W.,  his  heirs  or  assigns  ^^-^ 
is  to  have  four  acres  more,  at  the  same  rate,  whenever  he  sees  proper, 
adjoining  the  said  fourteen  acres.    It  is  further  agreed  upon,  by  the 
said  T.  H.,  his  heirs  or  assigns,  that  the  said  J.  W.,  his  heirs  or  as- 
signs, are  to  have  the  refuse  of  all  the  iron  ore  on  the  said  Hope's 
land,  at  the  rate  before  nientioned,  provided  the  ore  should  run  out 
in  the  before  mentioned  eighteen  acres.    For  the  true  performance, 
Ac  Thomas  Hope,    [Seal. 

John  Withers,  [Seal. 


77 


96 


BOGERS  V8.  SCHABF  ET  AL.— 3  GILL. 


"  It  is  farther  agreed  by  the  said  Withers,  that  should  the  ore  nm 
oat  on  the  above  mentioned  eighteen  acres,  he  is  to  pay  at  the  rate 
of  thirty  dollars  per  aere  for  all  the  land  he  digs  and  covers,  not  in- 
cluding the  above  mentioned  eighteen  acres  on  said  Hope's  farm. 
It  is  farther  agreed,  the  said  Hope  is  to  have  the  privilege  of  farming 
said  land,  by  not  interfering  with  the  raising  of  said  ore. 

Thos.  Hope,       [Seal.] 
John  Withebs,  [Seal.]'' 

This  lease  was  acknowledged  and  recorded. 

By  indenture  of  8th  Oct.,  1834,  J.  W.  assigned  two-thirds  of  his 
interest,  under  the  lease  from  T.  H.  to  the  complainants.  This  in- 
denture was  also  acknowledged  and  recorded ;  on  the  28th  March, 
1835,  J.  W.  assigned  his  remaining  one-third  of  said  lease  to  oom- 
plainauts,  also  acknowledged,  &c. 

On  this  bill  and  its  exhibits  an  injunction  was  ordered. 

The  answer  of  Henry  Scarff  admitted  the  exhibits  filed  with  the 
bill,  and  alleged,  that  the  complainants  have  not,  as  yet,  erected 
upon  said  fourteen  acres  of  land  so  leased  by  the  said  H.  to  W., 
and  assigned  by  W.  to  them,  any  furnace  for  the* purpose  of  malt- 
ing iron ;  but  he  admits,  that  they  have  a  furnace  on  Deer  Greek, 
about  seven  miles  from  said  lands,  and  he  admits,  that  the  com- 
plainants have  raised  a  considerable  quantity  of  iron  ore  from  said 
lot  so  leased  by  said  H.,  and  used  said  ore  in  their  furnace,  but  thi& 
defendant  is  not  apprised  of  the  quantity  of  ore  so  raised  by  the  com- 
plainants, and  this  defendant  does  not  know  of  any  deficiency  in  the 
quantity  of  said  ore  still  in  the  ground  on  said  lot,  and  neither  admits 
or  denies  that  there  is,  or  is  likely  to  be  any  such  d^ciency,  but  leaves 
♦  the  complainants  to  the  proof  thereof,  if  they  deem  it  im- 
'■^^  portant  to  them.  That  he  has  heard,  and  admits  it  to  be 
true,  that  the  complainants  have  applied  to  the  said  T.  H.  for  a  lease 
of  more  lands,  for  the  pnr[)ose  of  raising  iron  ore,  but  this  defendant 
is  not  aware,  and  does  not  admit' that  the  said  Hope  refused  to  make 
a  lease  to  them  of  any  of  his  lands.  And  this  defendant,  further 
answering,  says,  a  certain  John  Robinson  acting  tis  trustee  under  a 
decree  of  Harlbrd  County  Court  in  equity,  on  the  12th  November, 
1827,  set  up  and  exposed  at  public  sale  all  the  lands  and  premises  in 
the  proceedings  in  that  case  mentioned,  being  parts  of  several  tracts 
of  land  lying  in  Harford  County  aforesaid,  called  "  Widow's  Care," 
"Isles  of  Capree,"  and  "Hope's  Pleasant  Hills,"  containing  172 
acres;  and  that  the  said  Thomas  Hope,  for  and  as  the  agent  of,  and 
by  the  direction  of  this  defendant,  purchased  the  said  lands  and 
premises  at  the  said  sale  for  this  defendant.  And  this  defendant 
avers,  that  he  hath  paid  the  purchase  money  for  the  said  lands  and 
premises  for  himself,  and  with  his  own  proper  moneys;  and  heavers, 
that  shortly  after  he  made  said  purchase,  and  long  before  the  said 
contract  of  lease  hereinbefore  mentioned,  was  made  between  the 
said  Hope  and  Withers,  he,  this  defendant  went  into  possession  of 
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the  lands  and  premises  so  boaght  by  him  from  the  said  John  Robin- 
sou,  trustee  as  aforesaid,  and  he  says  that  he  hath  ever  since  been, 
and  still  is,  the  sole  owner  and  possessor  thereof;  but  this  defendant 
saja,  that  he  admits  that  he  was  not  returned  as  the  purchaser  of 
said  lands  by  the  said  trustee;  and  he  admits  that  the  said  T.  H. 
was  returned  as  purchaser  thereof,  but  he  says  that  the  said  trustee 
hath  never  executed  any  deed  therefor,  either  to  this  defendant;.or 
to  the  said  T.  H. ;  and  this  defendant  denies  that  the  said  T.  H. 
hath  or  ever  had,  any  right  or  title,  or  interest  or  estate  in  the  said 
lands  and  premises,  or  any  part  thereof.    And  this  defendant  fur- 
ther says,  that  the  said  T.  U.  is  the  owner  and  possessor  of  lands 
bounding  on  the  estate  so  owned  and  possessed  by  this  defendant, 
and  that  said  Hope  was  the  owner  and  possessor  of  such  lands  be- 
fore and  at  the  time  he  made  said  contract  with  said  W. ;  and  he 
admits  that  the  said  land  so  leased  to  the  said  W.  by  the  said  H., 
adjoins  and  binds  upqn  the  lands  so  owned  *  and  then  occu-   ^  q^ 
pied  by  this  defendant  as  aforesaid ;  and  this  defendant  denies   '■^^ 
that  he  ever  preteoded  to  own,  or  have  any  interest  in  the  lands 
embraced  in  said  lease  from  Hope  to  Withers.    And  this  defendant 
farther  answering,  says,  that  the  complainants  did  pretend  that  the 
lands  and  premises  so  belonging  to  and  possessed  by  this  defendant 
were  lands  embraced  within  the  provisions  of  said  lease,  and  the  said 
complainants  did  claim  to  have  a  new  lease  for  a  part  of  this  defend- 
ant's estate  upon  the  pretences  aforesaid ;  and  this  defendant  says 
that  about  two  years  ago  the  complainants  wanted  to  lease  this  de- 
fendant's lauds  from  him,  but  that  they  could  not  agree  upon  the 
terms  of  a  lease.    And  he  admits  that  he  refused  to  let  the  said 
complainants  enter  upon  said  lands  as  he  had  a  right  to  do;  and  he 
admits  that  he  refused  to  execute  any  lease  therefor  to  the  said 
complainants,  unless  the  complainants  would  ^gree  to  the  terms  pro- 
posed by  this  defendant.    And  this  defendant  further  says,  that  he 
did  lease  a  part  of  his  own  lands  unto  the  said  Christopher  Geiger, 
who  acted  for  himself  and  for  Philip  A.  Small,  his  co-partners,  with 
permission  to  dig  thereon  for  iron  ore;  and  he  admits  that  his  said 
lessees  did  commence  work  on  his  lands  under  his  lease  to  them  as 
aforesaid,  and  he  says  that  his  said  lessees  were  stopped  in  their 
said  work  by  the  injunction  issued,  &c. 

The  answer  of  Thomas  Hope  also  admitted  the  exhibits  filed  with 
the  bill,  and  that  the  complainants  have  worked  the  said  mines  or 
ore  bank,  and  have  raised  a  considerable  quantity  of  iron  ore  from 
oat  of  the  said  lands  so  leased  by  him  to  the  said  W. ;  and  this  de- 
fendant says  that  there  is  no  well  founded  reason  for  supposing  that 
there  is  any  deficiency  of  iron  ore  in  said  mines,  and  that  said  mines 
have  not  been  exhausted.  That  on  or  about  the  12th  November, 
1827,  a  certain  John  Robinson,  acting  as  trustee  under  the  authority 
of  a  decree  of  Harford  County  Court  in  equity,  set  up  and  exposed 
At  pablic  sale  the  lands  and  premises  in  the  proceedings  in  that 
7  3  0. 
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cause  mentioned,  being  parts  of  several  tracts  of  land  situate  and 
lying  in  Harford  County,  called  **  Widow's  Care,"  "Isles  of  Capree,'^ 
and  "Hope's  Pleasant  Hills,"  containing,  &c.,  which  lands  adjoin 

the  lot  of  ground,  so  afterwards  leased  by  *  this  defendant 
•^^^  as  aforesaid,  to  said  J.  W.  And  this  defendant  farther  says, 
that  at  the  request,  and  for  the  nse  and  benefit  of  the  said  Henrj 
Scarff,  this  defendant  attended  said  sale,  and  purchased  said  lands 
so  offered  by  the  said  Robinson,  for  the  said  Henry  Scarif.  And 
this  defendant  says,  that  shortly  afterwards,  and  before  this  defend- 
ant made  said  contract  with  the  said  Withers,  the  said  Scarff  went 
into  possession  of  the  said  lands  so  bought  by  this  defendant  for 
said  Scarff,  as  aforesaid;  and  he  says  that  he  has  nnderstood  and 
believes,  that  said  Scarff  has  paid  for  said  lands.  And  this  defend 
ant  admits  that  he  was  returned  by  the  said  Robinson  as  the  par- 
chaser  of  said  lands,  but  he  says  that  he  never  claimed  any  interest 
thereon,  or  any  right  or  title  thereto,  except  that  at  one  time  a 
verbal  agreement  between  said  Scarff  and  this  respondent,  for  a 
purchase  by  this  respondent  from  said  Scarff  of  a  part  of  said  lands, 
but  not  that  contaiuing  iron  ore,  and  said  agreement  was  never  per- 
fected. That  he  always  has  been  and  still  is  willing  to  comply  with 
his  said  contract  made  with  said  W.;  but  he  admits  that  he  has 
refused  to  make  any  lease  of  said  Scarff's  land  to  the  said  complain- 
ants. That  said  W.,  before  and  at  the  time  when  said  lease  was 
made  to  said  W.,  well  knew  that  the  said  Scarff  was  the  sole  owner 
and  possessor  of  the  lands  now  clainied  by  said  complainants,  and 
in  controversy  in  this  cause;  and  he  says  that  he  verily  believes 
that  the  complainants,  before  and  at  the  time  when  they  so  bonght 
out  the  said  W.,  well  knew  that  the  said  Scarff  was  the  sole  owner 
and  possessor  of  the  lands  now  claimed  by  the  complainants,  and  in 
controversy  in  this  caiuse.  And  this  defendant  says  that  he  has 
heard,  and  believes  it  to  be  true,  that  the  said  Scarff  has  contracted 
with  the  defendants,  Geiger  and  Smalls,  for  a  lease  of  a  part  of  his, 
the  said  Scarff's  lands,  for  the  purposes  in  the  bill  mentioned;  and 
he  admits  that  said  Geiger  and  Smalls  were  at  work  on  said  lands, 
raising  iron  ore,  when  stopped  by  the  injunction  in  this  case,  &c. 

The  answer  of  Christopher  Geiger,  agent  and  acting  partner  of 
Philip  A.  Small  and  Samuel  Small,  after  admitting  the  contracts 
filed  with  the  bill,  says,  that  he  has  been  informed  and  believes,  and 

charges  it  to  be  true,  that  long  before,  and  at  the  •  time  when 
**'^  said  contract  was  made  between  the  said  H.  and  W.,  the  said 
H.  and  H.  S.  were  the  owners  and  possessors  of  adjoining  lands  in 
Harford  County,  aforesaid,  each  of  them  holding  his  estate  separate 
and  distinct  from  the  other,  and  each  holding  his  said  estate  without 
the  other  having  any  right,  title,  or  interest  therein.  And  this  de- 
fendant, as  acting  partner,  is  further  informed,  and  charges  to  be 
true,  that  the  said  Henry  Scarff  hath  ever  since  been,  and  stiU  is, 
in  the  sole  and  exclusive  possession  and  enjoyment  of  this  said 
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estate.  That  on  or  about  the  25th  Febraary,  1840,  he  made  a  con- 
tract and  agreement  with'  the  said  H.  8.,  to  lease  from  him  fifteen 
acres  of  land,  containing  iron  ore,  and  adjoining  the  ore  bank  of  the 
said  complainants,  bat  lying  altogether  with  the  lines  of  said  lands 
80  owned  and  possessed  by  the  said  H.  S.,  and  which  had  been  so 
owned  and  possessed  by  him  before  and  ever  since  the  said  lease 
from  H.  to  W.  And  this  defendant  admits,  that  he  did  commence 
work  upon  the  lands  so  leased  to  them  as  aforesaid,  by  raising  iron 
ore  from  out  of  said  lands  as  they  had  a  right  to  do;  and  he  says 
that  they  were  so  at  work  when  they  were,  by  the  said  complain- 
ants, wrongfully  stopped  by  the  injunction  issued  in  this  cause. 
And  these  defendants  admit,  that  they  refused  to  permit  the  said 
complainants  to  work  the  mines  upon  the  lands  so  leased  by  these 
defendants  as  aforesaid;  and  they  say  that  they  have  no  knowledge 
of  the  other  matters  enquired  of  in  said  bill,  &c. 

Tbe  answer  of  P.  A.  and  S.  Small  admitted  the  contract  of  Geiger 
in  1840,  and  denied  all  personal  knowledge  of  the  other  matters. 

Alter  proof  taken,  at  December  Term,  1843,  Blai^d,  Chancellor, 
dissolved  the  injunction  and  dismissed  the  bill,  on  the  ground  that 
there  was  no  evidence  which  showed,  that  the  agreement  of  6th 
October,  1834,  was  intended  to  embrace  any  land,  claimed  by  the 
defendant,  Henry  Scarff. 

From  this  decree  the  complainants  appealed. 

The  cause  was  argued  before  Aboh£;b,  G.  J.,  Spenoe  and  Mab- 
TIN,  JJ. 

Oiho  Scott  and  J,  Johnson^  for  the  appellants.  T.  P.  Soott^  for  the 
appellees. 

•  Spekge,  J.  delivered  the  opinion  of  this  Court.  The  -  ^^ 
record  in  this  case  discloses  the  following  facts,  viz:  that  the  '^  * 
lease  or  agreement,  under  which  this  controversy  originated,  between 
Thomas  Hope  and  John  Withers,  was  executed  on  the  6th  day  of 
October,  1834.  It  contains  a  stipulation,  that  in  the  event,  the  ore 
on  the  fourteen  acres  of  land,  desciibed  in  the  lease,  should  run  out. 
Withers  was  to  have  four  acres  more  at  the  same  rate,  whenever  he 
xaw  proper,  adjoining  the  fourteen  acres  mentioned  in  the  lease. 

It  also  appears,  by  the  report  of  John  Robinson,  who  was  trustee 
under  a  decree  of  Harford  County  Court  to  sell  the  land  in  contro- 
versy, that  he  did  make  sale  thereof  some  time  in  the  year  1828. 
His  report  was  made  to  Harford  County  Court^t  March  Term,  1828. 

The  trustee,  in  his  report,  returned  Thomas  Hope  the  purchaser 
of  the  land  so  by  him  sold.  But'we  think  tbe  evidence  establishes, 
beyond  controversy,  that  Thomas  Hope  purchased  the  land  for 
Henry  Scarff,  as  his  agent  ;^  that  Scarff  paid  all  the  purchase  money 
for  the  land;  went  immediately  into  possession,  and  has,  from  that 
time  to  the  present,  continued  in  possession,  exercising  all  the  rights 
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of  ownership,  incident  to  an  absolute  estate.  Let  it  be  remembered, 
that  this  possession,  payment  of  purchase  money,  and  exercise  of 
ownership,  commenced  in  the  year  1828.  The  lease  from  Hope  to 
Withers,  was  made  in  1834.  We  are  entirely  at  fault  to  find  a 
ground  for  the  argument,  that  Withers  was  a  lessee  for  vaioable 
consideration,  without  notice.  Can  there  remain  a  doubt,  after  the 
proof  of  the  above  recited  facts,  that  he.  Withers,  had,  if  not  actaal, 
at  least  constructive  notice,  sufficient  to  put  him  upon  enquiry  f 

In  conclusion,  we  are  of  opinion,  that  at  the  date  of  the  lease  be- 
tween Hope  and  Withers,  in  1834,  Henry  Scarfif  had  the  eqaitable 
estate  in  the  land  in  controversy,  and  that  Thomas  Hope  did  Dot,aQd 
and  could  not,  convey  any  interest  or  estate  in  or  to  the  same. 

Decree  affirmed,  icith  cosU, 


^      •  Mabgaeet  Dugan,  John  Smith  Hollins  and  Wife, 
'  •**  and  KoBEET  S.  Hollins  and  Wife  vs.  John  S.  6n- 

TiNGS  and  Wife,  et  al — June,  1845. 

The  Act  of  1841,  c.  11,  relating  to  appeals  in  equity  cases,  did  not  contem- 
plate a  total  repeal  of  the  Act  of  1830,  c.  185.  It  repealed  only  that 
portion  of  the  latter  Act  which  had  abridged  the  right  of  appeal,  leav- 
ing in  force  the  other  part  of  the  first  section  of  the  Act  of  1880,  as  to 
the  effect  of  an  appeal  from  a  final  decree,  when  taken,  (a) 

Statutes  in  pari  materia,  are  to  be  construed  together.  (6) 

A  latter  statute  on  a  given  subject,  not  repealing  an  earlier  one,  in  terms,  is 
not  to  be  taken  as  a  repeal  by  implication,  unless  it  is  plainly  repugnant 
to  the  former,  or  unless  it  fully  embraces  the  whole  subject-matter,  [c] 

Where  a  father,  in  1798,  knew  that  his  daughter  had  entered  into  an  engage- 
ment of  marriage,  of  which  he  approved,  and  being  a  man  of  fortune, 
declared  it  to  be  proper  and  just  that  he  should  make  an  advancement 
in  contemplation  of  marriage,  to  her,  as  he  had  done  to  another  daughter: 


(a)  Cited  in  Ware  vs.  Richardson,  8  M4.  555;  Stem  vs.  Cox,  16  Md.  538; 
Walsh  vs.  Boyle,  80  Md.  260;  Wilhelm  vs.  Caylor,  83  Md.  161;  BuUyb,  Pyli^ 
41  Md.  422;  Barton  vs.  Biggins,  41  Md.  546:  Baltimore  vs.  Wetherby,  53  Hd. 
449.  See  Rev.  Code,  Art.  71,  sees.  89  Jf.  After  the  Acts  of  1841,  and  1845, 
it  became  optional  with  the  party,  either  to  prosecute  his  appeal  directlj 
from  orders  of  a  certain  character  described  in  those  Acts,  or  to  wait  for 
the  final  decree  and  appeal  from  that,  which  brought  the  whole  case  before 
the  Appellate  Court,  including  all  previous  orders  and  decrees.  Wilhdm 
vs.  Caylor,  3»  Md.  161.  Cf.  Chenowith  vs.  Smith,  29  Md  18.  An  appeal  will 
not  lie  from  an  interlocutory  decree  of  the  Court  of  Chancery,  by  which  no 
question  of  right  between  the  parties  is  decided,  nor  from  a  mere  practical 
order  of  the  Court  which  is  only  preparatory  to  a  final  hearing.  Saowdm 
vs.  Dorsey,  6  H.  <&  J.  94,  twte;  Thompson  vs.  McKim,  6  H.  &  J.  249.  Appeals 
from  Courts  of  equity  must  be  taken  within  two  months  from  the  date  of 
the  determination  appealed  from.    Rule  27  of  the  Court  of  Appeals. 

(b)  Cited  in  BillingsUy  vs.  State,  14  Md.  876. 

(c)  See  Canal  Co.  vs.  R.  R,  Co.  4  O.  &  J.  7,  note  (n). 
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and  accordingly,  a  short  time  before  her  marriage,  announced  his  deter- 
mination to  give  her  a  house,  and  in  fact  did  verbally  give  it  to  her  in 
fee,  as  a  marriage  portion.  It  appeared  also,  that  the  house  was  pre- 
pared for  his  daughter,  and  she  placed  in  possession  of  it  by  her  father, 
as  her  own  property;  that  these  arrangements  were  known  to  the  in- 
tended husband,  and  the  marriage  there  celebrated;  that  the  parties 
there  resided  for  some  months^  and  from  that  period,  the  daughter,  to 
the  time  of  her  death,  in  1806,  was  in  the  enjoyment,  under  the  gift,  of 
the  rents  of  the  property,  with  the  knowledge  and  consent  of  her  father; 
sometimes  paid  to  her  by  him,  and  sometimes  by  his  agent.  Held,  that 
these  circumstances  constitute  a  mass  of  proof  upon  the  factum  of  the 
gift,  which  it  is  impossible  to  resist,  (d) 

A  mere  verbal,  voluntary,  executory  agreement,  although  founded  on  the 
meritorious  consideration  of  love  and  affection,  cannot  be  enforced  by  a 
Court  of  equity,  and  the  party  who  made  it  may,  at  his  will,  violate  or 
abandon  it.  (e) 

An  agreement  made  by  a  father  with  his  daughter,  in  contemplation  of  her 
marriage,  by  way  of  advancement,  and  as  a  marriage  endowment,  fol- 
lowed by  her  marriage  as  then  contemplated,  has  for  its  support  a  valua- 
ble consideration.  It  cannot  be  revoked  by  the  father.  The  marriage  is 
a  consideration  which  vests  the  interest  in  the  donee  against  all  the 
world.  The  daughter  is  regarded  as  a  purchaser,  as  much  so,  as  if  she 
had  paid  for  the  property  an  adequate  pecuniary  consideration.  (/) 

*  The  delivery  of  the  property  by  the  father  to  the  daughter,  under  ^  q^ 
such  circumstances,  in  pursuance  of  the  gift  and  fulfilment  of  '■^^ 
the  condition  on  which  it  was  to  attach,  withdraws  the  contract  from 
the  reach  of  the  Statute  of  Frauds. 

Performance  of  the  consideration,  and  change  of  possession  under  the  con- 
tract, are  the  two  ingredients,  which  when  combined,  have  always  been 
regarded  as  relieving  a  parol  agreement  from  the  operation  of  the  Stat- 
ute of  Frauds,  (g) 

The  answer  of  the  widow  and  executrix  of  a  father,  who  had  niade  an  ad- 
vancement to  his  child  of  a  first  marriage,  of  which  the  respondent  had 
no  personal  knowledge,  is  not  within  the  general  rule,  that  it  can  only 
be  disproved  as  an  answer  responsive  to  the  bill,  by  two  witnesses,  or  by 
one  witness  with  strong  corroborating  circumstances,  {h) 

An  answer  which  does  not  admit  the  allegations  in  a  bill,  puts  the  complain- 
ant on  proof  thereof,  and  leaves  him  to  sustain  them  as  he  can.  (t) 

Where  a  father  made  a  parol  gift  of  real  property  to  a  child,  in  contempla- 
tion of  marriage,  and  executed  the  same  by  delivery  of  possession,  the 


id]  Cited  in  Bowie  vs.  Bowie,  1  Md.  95;  Gough  vs.  Crane,  3  Md.  Ch.  180« 
DistinguiRhed  in  Waters  vs.  Houxird,  8  Gill,  282;  Stoddert  vs.  Bowie,  4  Md. 
Ch.  483.  See  Pennington  vs.  Oittings,  2  G.  &  J.  128,  note,  as  to  gifts;  Hardesty 
▼8.  Richardson,  44  Md.  624;  Graves  vs.  Spedden,  46  Md.  533:  Buchanan  vs. 
Deshon,  1  H.  &  G.  199. 

(e)  See  Pennington  vs.  Gittings,  2  G.  &  J.  123,  note, 

(/)  See  Moale  vs.  Buchanan,  11  G.  &  J.  210,  note. 

[g)  Approved  in  Bechtel  vs.  Cone,  52  Md.  707.  Cited  in  Gough  vs.  Crane ^ 
3Md.  Ch.  131. 

[h)  See  Pennington  vs.  Gittings,  2  G.  &  J.  122,  notes  (a)  and  (b). 

(t)  See  Hopkins  vs.  Stump,  2  H.  &  J.  263,  note;  Warfidd  vs.  GamhrUl,  1  G. 
A  J.  283,  note  [h) ;  Equity  Rule,  27. 
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Court  will  not  infer,  that  subsequently,  another  piece  of  property  was 
substituted  by  consent,  the  xsonduct  of  the  father  to  the  time  of  his 
child  ^s  death,  and  after  the  period  when  the  alleged  substitution  waa 
supposed  to  have  been  made,  being  entirely  inconsistent  with  the  exist- 
ence of  such  consent. 

The  husband  is  tenant  by  the  curtesy  of  the  equitable  inheritance  of  his 
wife. 

D.  the  father,  in  179d,  made  a  parol  gift  of  real  property  to  his  daughter,  u 
a  marriage  endowment,  and  delivered  her  possession.  Her  husband  in 
1801,  became  a  bankrupt,  and  assigned  all  his  property  to  D.  In  180(1, 
the  daughter  died,  leaving  three  infant  children.  In  1818,  the  husband 
died.  To  the  period  of  the  husband  ^s  death,  D.  must  be  regarded  as 
occupying  the  property  in  the  character  of  assignee  of  the  husband,  and 
then,  for  the  first  time,  the  Statute  of  Limitations  was  put  in  motion  by 
his  adverse  claim,  (k) 

In  the  year  1820.  one  of  the  daughters  came  of  age,  and  married  in  1881. 
In  1822,  another  daughter  married,  and  came  of  age  in  1825.  The  son 
died  unmarried.  The  bill  was  filed  in  1837,  before  the  lapse  of  twenty 
years  from  the  death  of  the  complainant's  father,  the  bankrupt,  to  pro- 
cure a  conveyance  of  the  house  and  lot,  and  an  account  and  payment 
of  the  rents  received  by  D.  since  the  death  of  their  mother,  in  1806, 
against  the  heirs  and  devisees,  and  executrix  of  D.  Held,  that  in  the 
application  of  the  Statute  of  Limitations: 

1.  That  as  lo  the  daughter  who  married  before  she  came  of  age,  it  was  not 

competent  for  her  to  avail  herself  of  any  other  disability  than  that  of 
infancy,  the  disability  which  existed  at  the  time  her  cause  of  action 
accrued.  (I) 

2.  A  party  is  protected  by  the  disability  which  exists  at  the  time  his  right  of 

action  first  accrued,  because  the  case  is  within  the  express  terms  of  the 
statute. 

^  ^g^  *  8.  If  there  are  in  existence  several  disabilities,  at  the  time  the  right 
^^^  of  action  accrues,  the  statute  does  not  begin  to  run  until  the 

party  has  survived  them  all. 

4.  The  operation  of  the  statute  cannot  be  prevented  by  cumulative  disabili- 

ties. If  subsequent  disabilities  were  to  be  regarded,  the  right  of  actioo 
might  be  saved  for  centuries. 

5.  A  Court  of  equity,  in  applying  the  Statute  of  Limitations  analogically, 

would  not  permit  the  claim  of  a  party  to  real  property  to  be  affected  by 
any  devolution  of  time  short  of  that  which  would  have  barred  him  at 
law  in  action  of  ejectment,  (m) 

6.  If  the  parties,  complainants  here,  could  have  recovered  their  rents  from 

D.  in  an  action  of  indebitatus  assumpsit^  or  it  was  a  case  of  concurrent 


(k)  See  Fiahtvick  vs.  SeweU,  4  H.  &  J.  811. 

(I)  Cited  in  Maurice  vs.  Worden,  52  Md.  205;  Hertle  vs.  McDonald,  2  Md. 
Ch.  183. 

(7^)  Approved  in  Sindall  vs.  Campbell,  7  Qill,  76;  Hertle  vs.  Schwartze^^ 
Md.  383;  Teakle  vs.  Oib8(m,  8  Md.  87;  Knight  vs.  Brawner,  14  Md.  7;  OMm 
vs.  Tliompson,  29  Md.  600;  Leiman^s  Estate,  32  Md.  240;  Long  vs.  Long,^ 
Md.  60;  McDotvell  vs.  Ooldsmith,  2  Md.  Ch.  300.  In  cases  of  concurrent 
jurisdiction  at  law  and  in  equity,  the  Statute  of  Limitations  is  equally  obli- 
gatory in  each  Court.  Hertle  vs.  Scliicartze,  supra;  Watkins  vs.  Harwood,  8 
G.  &  J.  180.    Cf .  Weaver  vs.  Leiman,  52  Md.  708. 
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jarisdiction,  at  law  or  in  equity,  then  the  Act  of  Limitations,  in  relation 
to  personal  actions,  would  have  been  a  bar  after  three  years,  (n) 
7.  The  rents  and  profits  in  this  case  could  not  have  been  recovered  at  law, 
they  would  be  payable  only  upon  the  successful  assertion  of  title  to  the 
property,  and  as  the  contract  resting  in  parol  would  have  been  void  at 
law.  no  recovery  in  that  Court  could  have  been  obtained;  the  doctrine  of 
part  performance  is  peculiar  to  the  Chancery  Courts,  and  is  not  regarded 
at  law,  as  taking  a  case  out  of  the  Statute  of  Frauds.  Hence  limitations 
are  no  bar  to  the  recovery  of  rents  and  profits  in  equity,  under  the  cir- 
cumstances of  this  case,  (o) 

The  case  of  Cabome  vs.  Godfrey,  8  Yes.,  517,  overruled  as  to  the  plea  of  limi- 
tations. 

Where  an  executrix  alleges  in  her  answer  that  she  has  received  the  assets 
of  her  testator,  as  shown  by  her  return  to  the  Orphans'  Court,  which 
she  is  prepared,  when  required,  to  produce,  this  is  not  an  admission  of 
the  sufficiency  of  assets;  and  as  the  complainants  failed  to  prove  such 
sufficiency,  this  is  a  failure  on  their  part  to  establish,  by  proof,  a  mate- 
rial allegation  in  their  bill.  The  appellants,  the  defendants  in  equity, 
are  not  precluded  by  the  Act  of  1882,  ch.  802,  from  raising  that  question 
in  this  Court;  and  under  that  Act  the  cause  is  therefore  remanded. 

Appeal  from  the  eqnity  side  of  Baltimore  County  Oonrt.    The 
hill  was  filed  on  the  3rd  JaDuary,  1837,  by  John  S.  GittiugR  and 
Eleanor  A.,  his  wife,  and  James  G.  Gittings  and  Bebecca  N.,  his 
wife,  and  alleged,  that  Camberland  Dugan  was  in  1798,  seized  and 
possessed  of  a  very  large  real  and  personal  estate.    At  this  period 
the  said  G.  D.  had  three  children,  one  of  whom,  his  daughter  A. 
D.,  was  then  addressed  by  J.  P.,  who  afterwards  became  her  hus- 
band; and  another  danghter,  Margaret  Dagan,  who  was  then  also 
addressed  by  William  B.  Smith,  who  afterwards  became  her  hus* 
band,  to  whom  respectively  the  addresses  of  said  gentlemen  were 
made,  •  with  the  knowledge  and  approbation  of  their  ^aid 
father,  and  the  proposals  of  marriage  of  the  said  J.  P.  to  the    *"■* 
said  A.  D.  having  been  accepted,  and  her  marriage  being  in  contem- 
plation, her  said  father,  by  way  of  advancement  to  her,  and  as  a 
marriage  portion,  before  the  marriage  gave  to  and  put  the  said    A. 
into  possession  of  a  valuable  lot  and  dwelling  in  the  Gity  of  Balti- 
more, which  said  dwelling  the  said  C.  D.  cansed  to  be  built  for  the 
reception  of  his  said  daughter,  and  her  intended  hnsband,  and  which 
said  house  and  lot  are  now  enjoyed  and  owned  by  said  A.    Your 
orators  further  state,  that  the  said  G.  D.  having  thus  advanced  his 
said  daughter  A.,  and  his  said  daughter  M.;  then  receiving  with  his, 
the  said  D's  approbation,  the  addresses  of  the  said  W.  B.  S.,  he,  the 
said  D.,  deemed  it  proper  and  jnst  to  make  a  provision  for  his  said 
daughter  M.,  by  way  of  advancement,  and  in  contemplation  of  her 
marriage  with  said  S.,  similar  to  that  which  was  thus  made  for  said 


(n)  Cited  in  Tongue  vs.  Nutwell,  81  Md.  815. 

(o)  Approved  in  Bowie  vs.  Stonestreet,  6  Md.  482.    Cf.  (Mston  vs.  Thomp- 
«m,  29  Md.  595. 
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A.;  and  that  accordiDgly,  in  the  same  year,  and  whilst  his  said 
daughter  was  receiving  the  addresses  of  said  S.,  with  the  consent  of 
said  D.,  and  in  contemplation  of  their  marriage,  he,  the  said  D., 
with  the  knowledge  of  said  S.,  and  before  his  marriage  with  th^ 
said  M.,  agreed  to  give,  and  actually  gave  to  said  M.,  in  fee 
for  her  settlement  and  advancement  in  life,*  and  as  a  marriage  por- 
tion, and  as  a  provision  for  herself  and  husband,  and  the  issue 
of  their  intended  marriage,  if  any.  the  property  situated  and 
being  in  the  City  of  Baltimore,  being  a  three  story  brick  house 
and  lot,  on  the  west  side,  &c.  That  the  said  S.,  at  the  period  of  his 
addresses  and  marriage,  and  when  said  advancements  and  gift  were 
made  to  his  intended  wife,  was  himself  possessed  of  a  considerable 
estate,  exceeding  in  value  the  property  so  advanced  to  his  said  in- 
tended wife;  that  the  said  M.  was,  by  her  said  father,  put  into  the 
actual  possession  of  the  property  so  advanced  to  her  by  him,  be 
putting  her  into  possession  thereof  as  her  own,  under  said  gift  and 
advancement;  that  she,  the  said  M.j  being  so  put  into  possession  of 
said  property  as  her  own  by  her  said  father,  with  the  knowledge  of 
said  S.,  the  dwelling  house  on  said  lot  was  before  her  marriage,  pre- 
pared and  completely  furnished  in  part  by  said  S.,  and  in  part  bj 
i  /•  o  ®*^^  ^''  ^^^  *^®  residence  of  said  M.  •  and  said  S.,  upon  thecele- 
14^  bration  of  their  marriage;  and  that  he,  the  said  S.,so  united 
in  preparing  and  furnishing  the  same,  with  the  knowledge  of  the 
said  gift  of  the  said  property  to  the  said  M.,  and  believing  her  to  be 
entitled  to  the  same.  That  on  all  occasions  after  the  said  gift,  and 
particularly  whilst  the  said  house  was  so  being  furnished  and  pre- 
pared, the  said  G.  D.  spoke  of  the  said  gift  to  his  daughter  M.,  and 
declared  that  it  was  intended  as  an  advancement  for  her,  and  was 
made  in  contemplation  of  her  said  intended  marriage,  and  that  when 
the  marriage  was  about  to  be  celebrated,  the  said  M.  was  put  into 
possession  of  the  same  notoriously  as  hers,  and  her  marriage  with 
said  S.,  was  with  her  father's  knowledge  and  approbation,  there  cele- 
brated on  the  2nd  October,  1798 ;  and  the  said  M.  and  her  said  hus- 
band, immediately  thereupon  took  possession  and  occupied  said 
property,  as  the  property  of  said  M.,  under  said  gift  and  advance- 
ment, and  continued  to  occupy  the  same  for  a  considerable  time,  as 
her  property,  not  only  without  paying  any  rent  to  said  D.,  but  with- 
out any  claim  or  pretence  of  title  to  the  same  by  the  said  D.;  bat  on 
the  contrary,  they,  the  said  M.  and  her  said  husband,  holding,  claim- 
ing and  enjoying  the  same  with  the  knowledge  and  consent  of  her 
said  father,  as  the  property  of  said  M.,  under  the  gift  and  advance- 
ment aforesaid ;  and  your  orators  further  charge,  that  the  said  H. 
S.  and  her  husband,  having  so  taken  possession  of  and  occupied  said 
property,  continued  to  occupy  the  same  after  the  period  of  their 
said  marriage,  until  sometime  during  the  year  1799,  when  they  re- 
moved therefrom  ;  but  after  their  said  removal  from  it,  and  until  the 
death  of  the  said  M.,  which  occurred  in  1806,  she,  the  said  M.,  coo* 
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tinaed  to  claim  and  hold,  and  receive  and  enjoy,  with  the  knowledge 
and  consent  of  her  said  father,  all  the  rents,  profits  and  issaes  of 
the  said  property,  as  belonging  to  her,  the  said  M.,  under  said  gift 
*and  advancement ;  and  your  orators  also  state,  that  not  only  during 
all  this  period,  and  they  so  claim  the  same,  with  the  knowledge  of 
the  said  D.;  but  also,  fhat  in  several  instances,  the  rents  of  the  same, 
were  collected  and  paid  to  the  said  M.,  as  belonged  to  her  by  the 
agent  of  said  D.,  and  that  in  several  other  instances,  the  said  D. 
himself,  collected  and  paid  over  •  the  rents  of  said  property  ^^q 
to  his  said  daughter,  as  belonging  to  her,  and  that  during  the  ^^^ 
whole  life-time  of  the  said  M.,  the  said  D.  never  pretended  to  have 
any  title  or  claim  whatsoever  to  the  said  property,  but  on  the  con- 
trary, always  acknowledged  the  same  to  be  property  of  his  said 
daughter  M.;  and  your  orators  further  state,  that  the  said  M.  became 
the  mother  of  three  children  by  the  said  S.,  to  wit:  John  M.  Smith, 
who  is  dead,  intestate  and  without  issue ;  your  orator,  Eleanor  A. 
Smith,  now  the  wife  of  your  orator,  John  Gittings ;  and  Eebecca  A. 
Smith,  now  the  wife  of  your  orator,  James  O.  Gittings ;  and  the  said 
Eleanor  A.  and  Eebecca  A.,  your  complainants,  are  the  only  heirs-at- 
lawof  the  said  Margaret  and  said  William  B.  Smith  ;  that  before  the 
death  of  said  Margaret,  the  said  William  R.  Smith  had  become  unfor- 
tunate, had  failed  in  business,  and  ceased  to  pay  any  attention  to  this 
property  up^to  the  period  of  his  death  which  occurred  on  the  10th  June, 
181S;  that  immediately  upon  the  death  of  M.,  the  said  D.  took  the 
charge  and  management  of  said  property  on  Market  Space,  rented 
th»  same  out  to  tenants  and  collected  the  rents  of  the  same  from 
that  [)eriod  up  to  the  day  of  his  death,  placing  the  money  thus  re- 
ceived among  his  own  money,  using  and  employing  the  same  as  his 
own,  and  has  never  rendered  any  account  to  your  orators  therefor. 
And  your  orators  further  state,  that  the  said  C.  D.  hath  also,  by  his 
last  will  and  testament,  among  other  things,  devised  and  bequeathed 
as  follows :  '^  I  give,  devise  and  bequeath  to  my  friend,  Isaac  McKim, 
his  heirs  and  assigns,  the  following  property,  in  trust  for  my  grand- 
children hereinafter  named,  as  follows,  that  is  to  say,  my  three  story 
brick  house  and  the  lot  on  the  west  side  of  Market  Space  or  Cum- 
berland Row,  in  the  City  of  Baltimore,  situate  about,  &c.,  which 
pieces  of  property  I  hereby  devise  to  the  use  of  my  two  grandsons, 
namely,  C.  D.  Hollins,  son  of  my  daughter  Cordelia  Margaret,  and 
Camberland  Dugan  Hollins,  son  of  my  daughter  Eebecca,  their  heirs 
ai)d  assigns  as  tenants  in  common  to  be  conveyed  to  them  by  my 
trustees,  when  they  respectively  attain  the  age  of  twenty-one  years, 
and  in  the  meantime  to  pay  over  the  rents,  issues  and  profits  of  the 
same  to  my  wife  during  the  term  of  her  natural  life,  if  she  should 
live  so  long;  •  and  on  the  event  of  her  death,  before  my  said  -  ^  ^ 
grandchildren  attain  to  the  age  of  twenty-one  years  respec-  **^ 
tively,  to  pay  over  the  rents,  issues  and  profits  thereof  to  my  daugh- 
ters, Eebecca  Hollins,  Cordelia  and  Margaret  Hollins,  equally,  and 
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in  further  trust  to  convey  the  same  in  fee  simple,  should  my  said 
grandsons,  or  either  of  them,  die  before  the  said  age  of  twenty-one ; 
that  is,  one  moiety  to  the  use  of  my  daughter  Cordelia  Margaret,  in 
fee,  if  her  son  dies  before  the  said  age,  and  the  other  moiety  to  tbe^ 
use  of  my  daughter  Rebecca,  if  her  said  son  should  die  before  he 
attains  the  said  age.''  Which  will  has  been  duly  admitted  to  probata 
the  said  Cumberland  having,  since  the  making  thereof,  died,  and 
your  orators  are  ready  to  produce  a  duly  authenticated  copy  thereof, 
&c.;  charge  that  by  the  said  will,  the  said  C.  appointed  his  wife, 
Margaret  Dugan,  his  sons,  Hammond  Dugan,  and  Frederick  James 
Dugan  and  William  McKim,  executors  of  his  said  will,  but  that  the 
three  last  having  renounced  the  execution  of  said  will,  letters  testa- 
mentary have  been  granted  to  the  said  Margaret,  alone,  who  hath 
received  into  her  hands  assets  more  than  enough  to  pay  all  claims 
due  by  the  deceased,  C.  D.  And  your  orators  further  state,  that  E. 
A.  and  B.  A.,  two  of  your  orators,  were  married  whilst  minors,  and 
have  remained  under  coverture  ever  since,  and  that  Bebecca  Dugan 
daughter  of  said  C,  is  married  to  John  S.  Hollius,  and  that  Cordelia 
Margaret,  another  daughter  of  said  Cumberland,  is  married  to  Rob- 
ert S.  Hollins.  And  your  orators  further  state,  that  during  the  life- 
time of  said  C,  and  within  three  years  before  the  filing  of  this  bill, 
your  orators  oiten  time  applied  to  him  for  a  conveyance  of  said  house 
and  lots,  and  for  an  account  and  payment  of  the  rents  and  profits 
by  him  received  therefor,  and  since  his  death  they  have  applied  to 
said  executrix  of  said  Cumberland,  and  the  other  defendants  there- 
for, all  of  which  reasonable  requests  have  been  constantly  refused 
by  them,  all  of  which  actings,  &c. 

Prayer,  that  the  defendants  may  be  decided  to  convey  the  said 

property  mentioned  and  described  as  given  to  said  M.  S.;  that  said 

defendants  be  forever  enjoined  from  intermeddling  with  *  or 

'^^^  claiming  title  to  the  same,  and  that  the  said  executrix  of  said 

Cumberland  Dugan  may  account,  &c. 

The  joint  and  several  answers  of  Margaret  Dugan,  John  Smith 
Hollins  and  Rebecca  Hollins,  his  wife,  Robert  Smith  Hollins  and 
Cordelia  Margaret  Hollins,  his  wife,  alleged  it  to  be  true,  that  Cum- 
berland Dugan  was  in  the  year  1798,  seized  and  possessed  of  a  con- 
siderable real  and  personal  estate,  the  value  of  which  these  respond- 
ents believe  to  be  greatly  exaggerated  by  the  said  complainants  in 
their  said  bill  of  complaint.  That  at  that  period,  the  said  C.  D.  hswl 
three  children,  viz.  A.,  who  intermarried  with  J.  P.;  M.,  who  inter- 
married with  William  R.  Smith  ;  and  George  Dugan  ;  and  that  as 
these  respondents  are  ii)formed,  and  believe,  Margaret's  intermarriage 
with  the  said  William  R.  Smith  was  before  the  intermarriage  of  A. 
with  the  said  J.  P.;  that  they  are  unable  to  state  the  precise  dates 
of  either  of  said  marriages;  that  the  house  and  lot  fronting  on  OsiJ 
street,  &c.  These  respondents,  further  answering,  deny  that  the  said 
C  D.,  by  way  of  provision  or  advancement,  or  in  contemplation  of  the 
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intermarriage  of  his  daughter  Margaret,  with  William  E.  Smith,  in  the 
year  1798,  or  at  an  j  other  time,  upon  any  other  consideration,  gave  or 
agireed  to  give  to  the  said  Margaret,  in  fee  for  her  allotment  and 
'  advancement  in  life,  as  a  marriage  portion  or  provision  for  herself 
and  husband,  and  the  issue  of  their  intended  marriage,  if  any,  the 
property  being  and  lying  in  the  Oity  of  Baltimore,  being  a  three  sfory 
brick  house  and  lot,  on  the  west  side  of  Market  Space,  or  Cumber- 
land Bow,  situate  about  thirty  feet  north  of  Pratt  street,  and  between 
&c^  having  a  front  about  twenty-seven  feet,  and  a  depth  of  about 
sixty-five  feet,  together  with  a  lot  in  the  rear  thereof,  purchased  by 
the  said  Cumberland  Dugan  of  John  O.  Donnell,  particularly  de- 
scribed in  said  bill  of  complaint.    That  after  their  intermarriage, 
the  said  W.  R.  S.  and  M.  his  wife,  occupied,  for  a  short  period,  a 
house  and  lot  on  Cumberland  Bow,  belonging  to  said  C.  D.,  but 
whether  the  house  and  lot  described  by  the  complainants  in  their 
said  bill  of  complaint,  these  respondents  neither  admit  nor  deny, 
but  they  aver,  that  it  was  so  occupied  by  the  consent  and  sufferance 
of  the  said  C.  D.,  without  their  ♦paying  any  rent  therefor,    ^^-^ 
and  they  went  into  the  possession  of  the  same  as  the  prop-    **" 
erty  of  C.  D.,  and  not  as  their  own.    They  aver,  that  the  title  to  said 
property  never  was  in  the  said  W.  B.  S.,  or  M.,  his  wife,  but  that  the 
same  was,  and  remained  in  C.  D.,  who  never  parted,  or  intended  to 
part  therewith,  and  that  the  occupancy  or  possession  of  this  or  any 
other  house  on  Cumberland  Bow  belonging  to  said  C.  D.,  by  said  W.  B. 
S.,  and  M.,  his  wife,  never  was  regarded  by  said  D.  as  a  potisession 
connected  with  title,  or  a  claim  of  property,  but  as  permissive  on  the 
part  of  said  D.,  for  the  temporary  acconimodation  and  convenience 
o(  his  daughter.    These  respondents  further  answering,  deny  that 
after  the  said  W.  B.  S.,  and  M.,  his  wife,  gave  up  the  possession  of 
said  property,  and  until  the  death  of  said  M.,  (which  they  admit  to 
have  occurred  in  the  year  1806,)  she,  the  said  M.,  continued  to  claim, 
hold,  receive  and  enjoy,  with  the  knowledge  and  consent  of  her 
father,  C.  D.,  the  rents,  profits  and  issues  of  said  property,  as  belong- 
ing to  the  said  M.,  under  any  supposed  gift  or  advancement,  or  that 
the  said  Cumberland  Dugan  ever  admitted  her  right  to  receive  such 
rents  and  profits;  on  the  contrary  these  respondents  affirm,  that  the 
said  G.  D.,  at  all  times,  as  well  during  the  occupancy  by  said  W.  B.  S. 
and  wife,  of  the  house  and  lot  on  Cumberland  Bow,  as  afterwards,  not 
only  up  to  the  death  of  Mrs.  Smith,  but  up  to  that  of  his  own  death, 
cwitinued  to  exercise  all  prosier  acts  of  ownership  over  said  property, 
by  paymg  taxes,  receiving  all  rents,  making  all  repairs,  alterations, 
&c.,  the  same  as  he  did  in  regard  to  all  other  property  of  which  he 
vas  possessed,  and  to  which  he  had  title ;  and  that  not  only  did  the 
said  Camberland  so  exercise  all  acts  of  ownership  over  said  property, 
with  the  knowledge  and  without  the  molestation  of  said  W.  B.  S. 
and  wife,  or  either  of  them,  under  any  pretended  claim  of  title,  but 
that  from  the  period  of  the  death  of  said  Margaret,  till  that  of  the 
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death  of  W.  B.  S.,  her  hnsband,  which  occurred  in  the  year  1818, 
the  said  0.  D.  continned  to  manage  and  deal  with  said  property  as 
his  own,  without  any  question  of  his  right  so  to  do  by  the  said  W. 

B.  S.,  and  without  any  pretence  that  the  same  had  been  given  to  the 
said  Margaret  by  the  said  G.    These  respondents,  further  answeriDg, 

*  insist  for  further  defence  upon  the  provisions  of  the  Statute  of 
Frauds  and  perjuries  as  a  sufficient  answer  to  the  claim  of  pro- 
perty asserted  by  the  bill  of  complain  t  of  the  said  complainants.  These 
respondents  admit  the  death  of  W.  B,  S.,  and  M.,  his  wife,  and  that 
the  complainants  are  their  only  living  children  and  heirs-at-law. 
They  likewise  admit  the  death  of  C.  D.,  and  the  execution  of  bis 
testament  and  last  will  which  has  been  duly  admitted  to  probat 
and  that  the  devise  of'  the  property  hereinbefore  referred  to,  is  cor- 
rectly recited  by  the  complainants  in  their  said  bill.  They  also  admit, 
that  by  said  will,  the  said  C.  D.  appointed  his  wife,  Margaret  Dngan, 
and  his  sons,  Hammond  Dugan,  Frederick  James  Dngan,  and  Wil- 
liam McEim,  executrix  and  executors,  the  three  last  of  whom  have 
renounced  said  trust,  and  that  letters  testamentary  upon  said  estate 
have  been  granted  to  said  M.  D.  alone,  by  the  Orphans'  Court  of 
Baltimore  County,  who  has  received  the  assets  shewn  by  her  returns 
to  said  Orphans'  Court  which  she  is  prepared  to  produce  whenever 
the  same  may  be  required.  These  respondents  are  unable  particularly 
to  state,  the  amounts  received  by  C.  D.  for  the  rents  of  the  property 
referred  to  in  this  answer,  nor  the  persons  from  whom,  or  the  times 
when  tile  same  was  received.  These  respondents  have  no  knowledge 
of  the  applications  alleged  to  have  been  made  by  the  complainants 
to  the  said  C.  D.,  for  a  conveyance  of  said  property,  and  a  payment 
of  the  rents  and  profits  thereof,  but  are  aware  that  on  or  about  the 
30th  day  of  January,  1834,  U.  S.  Heath,  Esquire,  on  the  part  of  the 
complainants,  addressed  to  the  said  C.  D.  a  note,  now  herewith  pro- 
duced, marked  A,  and  which  they  pray  may  be  regarded  as  a  part 
of  this  their  answer,  to  which  the  said  C.  returned  the  answer  now 
likewise  produced,  herewith  marked  B,  which  they  pray  may  be  also 
regarded  as  a  part  of  this  their  answer ;  and  they  further  insist  upon 
the  lapse  of  time  and  the  Statute  of  Limitations  as  a  defence  to  the 
pretended  claims  and  demands  set  up  by  the  complainants  in  their 
said  bill.    These  respondents  are  not  aware,  nor  do  they  believe  that 

C.  D.  kept  books  of  any  kind,  in  which  charges  are  made  against  his 
daughters,  Abigail  and  Margaret,  not  having  found  in  any  of  the 
1  /i  fi  ^^^^^^s  of  the  ♦  deceased,  accounts  opened  or  against  the  said 
*^®  A.  and  M.,  but  this  respondent,  M.,  who  as  executrix,  is  in 
l>OvS8ession  of  the  books  of  the  deceased,  is  prepared  to  produce. 

The  exhibits  filed  with  the  bill,  showed,  that  on  the  30th  January, 
18.S4,  the  complainants  sought  of  Cumberland  Dugan  an  amicable 
settlement  of  their  rights,  which  he  declined ;  denying  their  right  to 
any  part  of  the  property  claimed  by  them. 
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After  the  filing  of  answers,  much  proof  was  taken,  and  a  variety 
of  deeds,  records,  and  other  documents,  were  also  produced  in  evi- 
dence ;  all  of  which  are  sufficiently  stated  in  the  preceding  bill  and 
answer,  and  in  the  opinion  of  this  Court. 

On  the  4th  March,  1841,  Baltimore  County  Court,  [B.  B.  Magbu- 
D£B,  A.  J.]  decreed,  that  the  complainants  are  entitled  to  a  specific 
performance  of  the  contract,  entered  into  by  Cumberland  Dugan,  with 
his  daughter,  Margaret  Dugan;  and  that  the  defendants,  the  devi- 
sees of  the  property  in  question,  to  wit:  C.  D.  HoUins,  infant  son  of 
Bebecca  HoUins ;  C.  D.  Hollins,  infant  son  of  Cordelia  M.  HoUius ; 
J.  S.  Smith;  John  S.  Hollins, and  Eebecca,  his  wife;  E.  S.  Hollins, 
and  Cordelia,  his  wife;  by  a  good  and  sufficient  deed,  convey  to  the 
female  complainants,  in  fee  simple,  the  house  and  lot,  &c.;  a  trustee 
was  appointed,  to  convey  for  the  infants. 

And  that  Margaret  Dugan,  one  of  the  defendants,  widow  of  the 
said  C.  D.,  account  with  for,  and  pay  over  to  the  complainants,  the 
rents  and  profits  of  the  said  property,  so  decreed  to  be  conveyed,  so 
far  as  she  may  have  received  the  same,  from  the  time  of  the  death 
of  the  said  C.  D.,  to  the  present  time,  with  interest;  that  J.  S.  Smith, 
the  trustee  of  B.  H.,  also  account  and  pay  over  rents  which  he  has, 
or  had  in  bis  hands  when  he  became  a  party  to  this  suit.  The  decree 
then  directed  an  audit  and  account.  Payment,  also,  by  the  present 
tenants,  of  what  they  still  owed,  and  also  an  account  with  M.  D.  as 
executrix  of  C.  D.,  from  death  of  W.  B.  3>nith  to  death  of,  C.  D., 
with  liberty^  to  take  further  proof,  and  a  reservation  to  the  infant 
defendants  to  shew  cause,  after  arrival  at  age,  within,  &c.;  and  for 
costs  against  M.  D. 

*The  Judge  assigned  as  reasons  for  the  decree:  140 

1st.  The  proof  is  clear,  unequivocal,  and  uncontradicted,  that  Cum- 
berland Dugan  intended  to  give,  and  did  give  to  his  daughter  Mar- 
garet the  house  and  lot  in  Cumberland  Bow,  described  in  the  pro- 
ceedings of  this  cause,  in  contemplation  of  marriage,  and  as  a  mar- 
riage portion  for  bis  said  daughter. 

2d.  That  he  put  her  in  possession  of  the  said  house  and  lot  before 
the  marriage,  and  that  the  marriage  actually  took  place  in  said  house 
and  that  she  and  her  husband  occupied  the  said  bouse  and  lot  nntil 
the  spring  of  1799,  and  that  afterwards  her  father,  from  time  to  time 
for  many  years,  paid  her  the  rents  of  the  said  house,  and  treated, 
and  declared,  and  considered  the  house  as  her  property. 

3d.  That  he  never  set  up  any  right  or  title  to  the  house,  but  on 
the  contrary,  a  short  time  before  Mrs.  Smith's  death,  withheld  the 
payment  of  the  rents,  upon  the  ground  that  he  had  a  claim  against 
the  husband  of  his  said  daughter,  a  reason  and  ground  entirely  con- 
sistent with,  and  in  affirmance  of,  the  fact  of  a  gift  to  his  daughter, 
as  an  advancement  and  marriage  portion. 

4th.  That  although  the  said  agreement  was  not  in  writing,  yet  the 
above  facts  demonstrate  such  a  part  execution  of  the  contract  as 
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takes  the  case  ont  of  the  Statute  of  Fraads,  because  the  putting  in 
possession,  the  payment  of  rents,  and  the  withholding,  for  a  short 
period  before  his  daughter's  death,  the  rents  for  the  reason  assigned 
by  Dugan,  are  all  facts,  taken  together,  which  would  not  have  been 
done  unless  on  account  of  the  agreement. 

5th.  That  not  to  decree  a  performance,  and  to  permit  the  Statute 
of  Frauds  to  operate,  would  enable  Dugan  to  perpetrate  a  gross  fraud 
upon  the  marriage  parties. 

6th.  That  the  payment  of  rents  by  Dugan  to  his  daughter,  Mrs. 
Smith,  for  so  long  a  time  after  her  removal  from  the  house  in  qnes* 
tion,  to  the  Bope  Walk,  forbids  all  idea  of  any  substituted  gift  of 
another  house  in  lieu  of  the  one  originally  given. 

7th.  That  there  is  no  evidence  to  show,  that  the  Bope  Walk  prop- 
erty was  a  gift  b^  Dugan  to  Mrs.  Smith,  his  daughter,  in  substitn- 
tion  of  the  house  and  lot  in  Cumberland  Bow.  The  ♦exoep- 
-^^^  tion  taken  by  the  complainants'  counsel,  and  filed  among  the 
proceedings,  to  that  portion  of  Mrs.  Bosley's  answer  to  the  third 
cross  interrogatory,  which  states  that  Mr.  Cumberland  Dugan  gave 
a  deed  of  the  Bope  Walk  property  to  his  daughter,  Mrs.  Smith,  being 
sustained  by  the  Court,  that  portion  of  her  testimony  being  clearly 
inadmissible. 

8th.  That  there  is  nothing  in  the  circumstances  of  this  case  to 
show,  that  the  claims  are  of  so  stale  a  nature,  or  that  there  hashes 
such  laches  on  the  part  of  the  complainants  in  not  sooner  bringing 
their  suit,  as  that  it  ought  not  to  be,  at  this  late  period,  heard  in  a 
Court  of  equity,  nor  ought  the  Statute  of  Limitations  to  be  a  bar. 
The  relations  between  Dugan  and  his  son-in-law,  Wm.B.  Smith,  the 
father  of  the  female  complainants,  would,  in  my  judgment,  prevent 
any  charge  of  laches  up  to  the  death  of  Smith,  even  if  a  legal  repre- 
sentative of  Smith  were  here  claiming,  and  at  that  period  some  of 
the  children  were  of  tender  years,  and  all  of  them  were  under  twenty- 
one  ;  Eleanor,  one  of  the  female  complainants,  was  but  a  few  months 
above  the  age  of  twenty-one  when  she  married,  and  she  is  covert 
still,  her  husband  being  alive ;  and  one  of  the  complainants,  Bebecca, 
the  other  female  complainant,  was  married  under  twenty-one  years, 
being  only  about  eighteen  years,  and  at  the  time  of  the  bringing  of 
this  suit,  her  husband,  James  C.  Gittings,  was  alive,  and  united  with 
her  as  a  complainant;  laches  in  bringing  forward  this  claim  at  so 
late  a  period,  does  not  apply  to  a  case  like  this,  which  may  be  regarded 
as  one  between  parent  and  child,  and  should  be  looked  at  in  that 
view  by  the  judicial  eye.  To  such  a  case,  laches  does  not  apply.  3 
Dessauss.^  517,  519,  Caborne  vs.  Godfrey. 

9th.  The  reason  for  taxing  the  costs  to  the  defendant,  Margaret 
Dugan,  as  executrix  of  C.  Dugan,  is  that  the  trustee  for  the  infant 
defendants,  and  the  other  defendant's  rights  not  to  be  burdened  with 
costs,  if  no  injustice  be  thereby  done  to  other  persons,  and  as  the 
whole  controversy  was  with  the  testator,  C.  Dugan,  commencing 
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with  his  refusal  in  his  lifetime  to  recognize  the  rights  "of  the  com- 
piaioants,  and  continned  by  a  devise  of  the  property  ander  his  will, 
and  the  defence  of  this  •suit  having  been  made  in  affirmance 
of  bis  acts  and  intentions,  the  costs  ought,  perhaps,  properly  to   *  ^  * 
fall  upon  his  estate. 

Tiie  auditor  of  the  Court  reported  several  accounts : 

Account  A. — Charged  two-thirds  of  the  rents,  from  10th  Dec,  1818, 
the  time  of  the  death  of  W.  K.  S.,  with  interest  to  the  10th  Dec., 
1841.  The  interest  was  charged  upon  each  year's  rent  as  it  fell  due, 
and  the  account  amounted  to  $10,870.81. 

The  auditor  reported  that  he  only  allowed  two-thirds  of  the  rents, 
becanse  the  personal  representatives  of  John  Smith,  the  deceased 
brother  of  Bebecca  and  Eleanor,  were  not  before  the  Court. 

He  also  reported,  that  the  sum  of  93,601.12,  for  rents  due  since  the 
death  of  Mr.  Dugan  to  12th  Oct.,  1840,  with  like  interest  as  in  the 
preceding  item.  Other  accounts  were  stated,  and  various  exceptions 
taken  to  them.  The  County  Court  affirmed  account  A,  and  awarded 
payment  by  Margaret  Dugan,  as  executrix  of  C.  D.,  to  each  of  the 
daughters  of  Mr.  Smith,  one-half  of  the  sum  of  910,870.81,  with  in- 
terest from  10th  Dec,  1841,  from  which  decree  the  defendants  ap 
pealed  to  this  Court. 

The  appeal  on  behalf  of  the  infant  children  of  Bebecca  and  Cor- 
delia HoUins,  represented  by  John  Spear  Smith,  was  dismissed. 

The  cause  was  argued  before  Dobsby,  Spbngb,  and  Martin,  JJ. 
John  Nelson  e^nd  Reverdy  Johnson,  for  the  appellants. 
MeMahon  and  Olenn^  for  the  appellees. 

Mabtin,  J.,  delivered  the  opinion  of  this  Court.  It  appears  from 
the  record  in  this  case,  that  the  original  decree  was  passed  by  Balti- 
more County  Court,  as  a  Court  of  equity,  on  the  24th  of  March,  1841. 
The  final  decree  ratifying  and  confirming  the  auditor's  report,  was 
pronounced  on  the  25th  of  March,  1843.  An  appeal  was  taken  on 
the  part  of  all  of  the  defendants  from  this  decree,  on  the  10th  of 
October  of  the  same  year,  but  the  appeal  which  was  entered  by  the 
iDfant  •  defendants  having  been  dismissed,  the  case  is  pre-  ' 
seoted  upon  the  appeal  alone  of  Mrs.  Margaret  Dugan,  John  '^-^ 
Smith  Hollins  and  wife,  and  Bobert  S.  Hollins  and  wife. 

In  this  condition  of  the  case,  the  counsel  for  the  appellees  have 
contended,  that  the  decree  of  the  24th  of  March,  1841,  not  having 
been  appealed  from  within  the  period  prescribed  by  the  Act  of  1785, 
ch.  72,  is  not  now  open  for  objection  in  this  Court ;  that'the  decree  is 
conclusive  as  to  the  matters  settled  by  it,  and  it  must  be  regarded 
as  establishing  the  appellee's  right  to  the  property  decreed  to  be  con- 
veyed; and  also  to  an  account  of  the  rents  and  profits  thereof,  from 
the  death  of  William  B.  Smith,  leaving  open  only  the  questions,  as 
to  the  proper  statement  and  adjustment  of  that  account.    The  propo- 
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sitioQ  stated  by  the  counsel  for  the  appellees  is,  that  as  the  decree 
of  the  24th  of  March,  1841,  was  one  from  which  the  appellants  bad 
the  right  to  appeal,  they  were  obh'ged  to  exercise  the  privilege,  upon 
the  authority  of  the  case  of  Strike  SLgedn^t  McDonald,  2^.  <j^  6.,  ^; 
and  having  failed  to  do  so  in  due  time,  the  matters  adjudicated  by 
that  decree,  are  to  be  regarded  as  conclusively  established,  and  Dot 
now  open  for  objection  or  examination  in  this  Court. 

By  an  Act  of  Assembly  of  1830,  ch.  185,  sec.  1,  it  is  provided, 
^'  that  no  appeal  shall  hereafter  be  allowed  from  any  decree  or  order 
of  the  Chancery  Court,  or  County  Court,  sitting  as  a  Court  of  equity, 
unless  it  be  a  final  decree,  or  order  in  the  nature  of  a  fiual  decree; 
and  that  upon  appeal  from  a  final  decree  or  order,  in  the  nature  of  a 
final  decree,  within  the  time  limited  by  law  for  such  appeals,  all  pre- 
vious orders  and  decrees  passed  in  the  cause,  shall  be  open  in  the 
Appellate  Court,  in  the  same  manner  as  if  such  previous  orders  or 
decrees  had  been  as  heretofore  appealed  from,  within  nine  months 
from  the  time  of  the  passing  of  the  same."  These  are  the  provi- 
sions of  the  Act  of  1830,  and  it  is  clear  that  if  that  clause  of  the 
first  section,  which  declares,  that  upon  an  appeal  from  a  final  decree, 
all  previous  orders  and  decrees  passed  in  the  cause,  shall  be  open  in 
the  Appellate  Court,  is  still  in  force,  the  right  to  inquire  into  the  cor- 
rectness of  the  decree  of  1841,  belongs  to  the  Appellate  Court,  for  it 
has  been  conferred  by  the  express  terms  of  the  •  statute.  The 
^^^  language  of  the  Act  has  been  made  so  comprehensive,  as  to 
embrace  all  orders  or  decrees,  whether  they  are  matured  decrees, 
professing  to  establish  all  the  rights  in  controversy  between  the  par- 
ties, as  in  the  case  of  Strike  against  McDonald^  2  H.  &  Q.,  260,  or 
mere  interlocutory  and  preparatory  orders,  as  in  the  case  of  Snowden 
against  Borsey,  (>  H,  &  J.,  114.  If  the  order  or  decree  in  dispute, 
was  passed  in  the  cause,  and  was  previous  to  the  final  decree,  it  be- 
comes open  for  revision  in  the  Ai>pellate  Court,  by  force  of  the  veiy 
words  of  the  statute.  The  only  question,  therefore,  that  can  arise 
on  this  branch  of  the  case  is,  wnether  this  clause  of  the  first  section 
of  the  Act  of  1830,  has  been  repealed  by  the  Act  of  1841,  ch.  11  f 

By  the  first  section  of  that  Act,  it  is  declared,  ^Hhat  so  much  of 
the  first  section  of  the  Act  of  1830,  ch.  185,  as  takes  away  the  im- 
mediate right  of  appeal  from  any  decree  or  order  of  the  Court  of 
Chancery,  or  any  County  Court,  for  the  sale,  conveyance  or  delivery 
of  real  or  personal  property,  be,  and  the  same  is  hereby  repealed: 
and  that  from  any  such  decree  or  order  heretofore,  or  hereafter  to  be 
passed,  the  right  of  an  immediate  appeal  is  hereby  given;"  and  we 
^re  satisfied,  that  although  the  Legislature  have  directly  repealed 
that  branch  of  the  first  section  of  the  Act  of  1830,  which  denied  to 
the  defendant  the  privilege  of  appealing  from  any  decree  which  was 
not  final  in  its  character,  and  restored  to  him  the  right  of  an  im- 
mediate ap])eal,  from  the  particular  decrees, enumerated  in  its  first 
section,  they  have  left  in  force  that  part  of  the  section  which  declares^ 
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that  OD  an  appeal  from  a  final  decree,  all  previous  orders  shall  be 
open  in  the  Appellate  Court,  in  the  same  manner  as  if  such  orders 
had  been,  as  heretofore,  appealed  from. 

It  is  perfectly  obvious,  from  an  inspection  of  the  Act  of  1841,  that 
the  Legislature  did  not  contemplate  a  total  repeal  of  the  Act  of  1830. 
To  what  part  then  of  the  Act  of  1830,  did  they  propose  to  apply  the 
repealiug  power?  An  answer  to  the  question  is  to  be  found  in  the 
words  of  the  first  section,  which  declare,  that  so  much  of  the  antece- 
dent Act  as  takes  away  the  immediate  right  of  appeal  from  any  de- 
cree of  the  Court  of  Chancery,  for  the  sale,  conveyance,  or  delivery 
of  real  or  personal  •  property,  is  repealed ;  and  it  is  manifest, 
that  the  object  was  to  repeal  only  that  portion  of  the  former  ^^^ 
Act,  which  had  abridged  the  right  of  appeal.  The  Court  of  Ap^ieals 
had  decided,  in  the  December  Term,  1840,  in  the  case  of  Lee  against 
Pindall,  11  0.  i&  J.  364,  that  the  object  of  praying  an  appeal,  and 
filing  an  appeal  bond,  under  the  proviso  contained  in  the  first  section 
of  the  Act  of  1830,  was  not  to  efiect  an  immediate  removal  of  the 
cause  to  the  Court  of  Appeals,  but  that  it  merely  suspended  the 
execution  of  the  decree,  for  the  sale  or  delivery  of  the  specific  prop- 
erty, until  a  final  decree  was  passed,  when  the  whole  case  might  be 
brought  up  for  review  in  the  Appellate  Court ;  and  the  Legislature, 
believing  that  a  party  ought  to  possess  the  right  of  appealing  im- 
mediately from  decrees  of  this  nature,  repealed,  in  this  respect,  the 
Act  of  1830,  without,  however,  imposing  on  the  defendant  the  obli- 
gation of  appealing  from  such  decree,  or  depriving  him  of  the  right 
of  having  it  reviewed  in  the  Appellate  Court,  on  an  appeal  from 
the  final  decree,  as  secured  to  him  by  one  of  the  provisions  in  the 
former  Act. 

There  is,  we  think,  no  ground  for  contending,  that  the  provisions 
in  the  Act  of  1830,  under  which  the  appellants  have  claimed  the 
right  to  subject  to  the  review  of  this  Court,  the  decree  of  the  24th  of 
March,  1841,  has  been  repealed,  either  directly  or  by  implication. 
These  two  statutes  being  in  pari  materia,  are  to  be  construed  to- 
gether. A  latter  statute  on  a  given  subject,  not  repealing  an  earlier 
one,  in  terms,  is  not  to  be  taken  as  a  repeal  by  implication,  unless  it 
is  plainly  repugnant  to  the  former,  or  unless  it  fully  embraces  the 
whole  subject-matter.  20  PicJc.  410?  21  Pick.  297;  9  Cote.  437;  6 
HiU,  221 ;  11  CoJce,  63 ;  Dwarr.  on  iSt.  675. 

Having  disposed  of  this  preliminary  point,  and  considering  the 
whole  case  as  properly  before  us,  we  proceed  to  an  examination  of 
the  grounds,  on  which  the  appellants  claim  a  reversal  of  the  decree, 
pronounced  by  the  County  Court. 

The  first  point  made  in  the  cause,  and  that  which  was  pressed  with 
most  emphasis,  is,  that  the  appellees  have  entirely  failed  to  establish 
by  evidence,  the  existence  of  any  such  contract  or  gift,  as  is  ^  - - 
charged  in   the  bill,  and  that  Cumberland  Dugan  •never    *^^ 

8  3g. 
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gave  or  promised  to  give,  the  property  mentioDed  in  the  bilVto  the 
mother  of  the  api)ellees,  as  a  marriage  endowment. 

The  bill  alleges,  that  the  late  Mr.  and  Mrs.  Smith  were  married  in 
the  month  of  October,  1798.  That  the  alliance  was  contracted  with 
the  knowledge  and  the  approbation  of  Mr.  Cnmberland  Dagao,  the 
father  of  Mrs.  Smith.  That  Mr.  Dngan  was  also  the  father  of  Mrs. 
Purviance,  and  that  after  she  had  become  engaged,  be,  in  the 
autnmn  of  the  same  year,  gave  to  her  as  a  marriage  portion,  the 
house  in  which  the  Judge  and  Mrs.  Purviance  now  reside.  That  he 
was  at  this  time  a  man  of  ample  fortune.  That  having  advanced 
one  daughter,  and  the  other  being  at  the  time  addressed,  with  hia 
approbation,  Mr.  Dugan  deemed  it  proper  and  just,  to  make  a  similar 
provision  for  his  daughter,  Margaret,  by  way  of  advancement,  and 
in  contemplation  of  her  marriage  with  Mr.  Smith.  That  accordingly, 
a  short  time  before  the  marriage  of  Mrs.  Smith,  he  announced  his 
determination  to  give  to  her  the  house  in  Cumberland  Bow,  (the  sab- 
ject  of  the  present  controversy,)  and  that  he  in  fact,  did  give  to  her, 
in  fee,  the  house  in  question,  a  short  time  before  the  celebration  of 
the  marriage,  as  a  marriage  portion.  That  this  establishment  was 
prepared  for  the  reception  of  his  daughter,  and  she  was  placed  \n 
possession  of  it,  by  Mr.  Dugan,  as  her  own  property.  That  theee 
arrangements  were  known  to  the  husband.  That  their  nuptials  were 
celebrated  there.  That  they  continued  to  reside  in  this  house  nntil 
the  spring  of  1799,  and  from  that  period  to  the  time  of  the  death  of 
Mrs.  Smith,  she  was  in  the  enjoyment  under  the  gift,  of  the  rents 
arising  from  this  property,  with  the  knowledge  and  consent  of  her 
father,  and  that  the  rents  were  sometimes  paid  to  her,  either  bj  Mr. 
Dugan  or  his  agent. 

The  object  of  the  bill  is  two-fold.  First,  to  procure  a  conveyance 
of  the  house  and  lot  in  controversy^  to  the  complainants;  from  the 
devisees  of  Cumberland  Dugan;  and  as  consequent  upon  the  asse^ 
tion  of  a  title  to  the  property,  an  account  and  payment  of  the  rents 
received  by  Mr.  Dugan. 

These  are  the  material  statements  and  allegations  of  the  bill,  and 
we  are  satisfied  that  they  have  been  fully  established  by  the  testi- 
mony in  the  cause. 

-  _^  •  The  delivery  of  the  possession  of  this  house  to  Mrs.  Smith, 
loo  prior  to  her  marriage,  as  her  own  property  under  the  gift. 
The  fact  that  she  resided  there  with  her  husband  until  the  spring  of 
1799,  and  then  removed,  only  that  Mr.  Smith  might  prosecute  with 
more  convenience,  the  affairs  of  a  partnership,  which  had  been  con- 
certed by  Mr.  Dugan,  between  Mr.  Smith  and  the  brother  of  Mrs. 
Smith,  in  the  business  of  the  Bope  Walk.  The  payment  of  the 
rent^  issuing  from  this  property  by  Mr.  Dugan,  or  his  agent,  nntil 
within  a  few  months  before  the  death  of  Mrs.  Smith,  and  then  with- 
held that  they  might  be  applied  by  Mr.  Dugan  to  the  discbarge  of 
some  responsibility  in  which  he  had  become  implicated  for  Smith. 
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The  declarations  of  DagaD,  before  the  marriage,  and  after  it  had 
been  solemnized,  that  he  intended  to  give,  and  had  given  this  prop- 
erty to  his  daughter  as  a  marriage  advancement  or  portion,  and  his 
declaration  after  the  death  of  his  daughter,  ^^that  it  was  her  prop- 
erty, and  should  go  to  her  children,"  constitute  a  mass  of  proof  upon 
the  factum  of  the  gift,  which  it  is  impossible  to  resist. 

It  is  true  that  a  mere  verbal,  voluntary,  executory  agreement, 
although  founded  on  the  meritorious  consideration  of  love  and  affec- 
tion, cannot  be  enforced  by  a  Court  of  equity,  and  the  party  who 
made  it  may,  at  his  will,  violate  or  abandon  it.  In  Pennington  vs. 
QiUings,  2  O.dtJ.  217,  this  Court  said :  <'  The  consideration  of  natural 
love  and  affection' is  sufficient  in  a  deed,  but  a  mere  executorv  con- 
tract  that  requires  a  consideration,  cannot  be  supported  on  a  consid- 
eration of  blood,  or  natural  love  and  affection;  there  must  be 
something  more,  a  valuable  consideration,  or  it  is  not  good,  and  can- 
not he  enforced  at  law,  but  may  be  broken  at  the  will  of  the  party. 
And  being  void  at  law  for  want  of  a  sufficient  consideration, 
Ohancery  cannot  sustain  and  enforce  it."  2  Story^s  Com.  Uq.j  sec. 
987. 

Bat  this  is  not  the  character  of  the  contract  now  under  examina- 
tion. Having  been  made  in  contemplation  of,  and  as  a  marriage  en- 
dowment, it  has  for  its  support  a  valuable  consideration.  It  cannot 
be  revoked  or  violated  at  the  will  of  the  party  who  made  it.  The 
marriage  was  a  consideration  which  vested  the  interest  in  the  donee 
against  all  the  world;  she  is  to  be  *  regarded  as  a  purchaser, 
and  as  much  so  as  if  she  had  paid  for  the  property  an  ade-  1^^  * 
qnate  pecuniary  consideration,  1  Jno.  Ch.  Rep.  271.  It  cannot  ""be 
necessary  to  cite  authorities  to  maintain  the  proposition,  that  mar- 
riage is  to  be  regarded  as  a  valuable  consideration.  In  Buchanan  vs. 
Beshon^  1  H.  dk  Q.  192,  the  Court  of  Appeals,  in  speaking  of  •a  mar- 
riage contract,  say,  that  it  was  founded  uf>on  a  consideration  which 
was  valuable,  aqd  one  upon  which  the  law  looks  with  a  favorable  eye. 
The  same  doctrine  is  announced  by  the  Supreme  Court  in  the  case  of 
Magrew  vs.  Thompson^  7  Pet.  333.  The  late  Id r.  Justice  Story,  stating 
in  the  opinion  of  the  Court,  delivered  by  him,  '*  that  marriage,  in 
^contemplation  of  the  law,  is  not  only  a  valuable  consideration,  but  is 
a  consideration  of  the  highest  value,  and  from  motives  of  the 
^umlest  policy  is  upheld  with  a  steady  resolution." 

We  are  also  very  clearly  of  opinion,  that  the  delivery  of  this  prop- 
erty by  Mr.  Dugan  to  his  daughter,  in  pursuance  of  the  gift  and  the 
fulfilment  of  the  condition  on  which  it  was  to  attach  by  the  consum- 
mation of  the  marriage,  extracted  this  contract  from  the  rcHch  of 
the  Statute  of  Frauds.  The  consummation  of  the  marriage,  in  a 
<iase  like  this,  is  to  be  considered  as  equivalent  to  the  payment  of 
the  purchase  money  in  a  pecuniary  contract,  in  both  cases  the  con- 
sideration is  discharged.  There  is  to  be  found  then,  in  this  case, 
two  ingredients,  which,  when  combined,  have  always  been  regarded 
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as  relieving  the  parol  agreement  from  the  operation  of  the  Btatate— 
performance  of  the  consideration,  and  a  change  of  possession  under 
the  contract.  Drury  vs.  Comner,  6  H.^  J.  292 ;  2  Star.  Com.  sec,  763; 
1  Sug.  V.  143 ;  18  Ves.  328. 

Before  we  leave  this  branch  of  the  case  it  is  proper  to  state,  that 
we  do  not  consider  the  answer  of  Mrs.  Margaret  Dagan  as  within 
the  general  rule,  that  an  answer  asserting  a  fact  responsive  to  the 
bill  can  only  be  disproved  by  two  witnesses,  or  one  witness  with 
strong  corroborating  circumstances.  The  doctrine  on  this  sabject  is 
stated  with  great  perspicuity  and  precision  by  the  late  Chief  Justice 
of  this  Court,  in  the  case  of  Pennington  vs.  OittingSj  2  O.  db  J.  215, 
and  is  directly  applicable  to  the  question  before  us.  He  says:  *'A 
1  Rfi  plaintiff,  by  calling  on  the  *  defendant  to  answer  the  allega- 
'■^^  tions  in  his  bill,  upon  oath,  makes  the  answer  evidence;  and 
as  one  witness  would  only  be  equivalent  to  the  answer,  and  the  plain- 
tiff to  prevail,  must  have  preponderating  proof,  it  is  necessary  that 
he  should  have  another  witness,  or  circumstances  in  addition  to  tbe 
testimony  of  one,  in  order  to  turn  the  scale.  But  looking  to  the 
answer  as  testimony  only,  it  must  be  treated  as  any  other  testimony, 
and  the  weight  of  it  must,  from  the  very  nature  of  evidence,  in  some 
degree  depend  on  the  fact  it  asserts.  Therefore,  when  an  executor 
or  administrator,  answering  in  his  representative  character,  alleges 
facts  of  which  he  can  have  no  personal  knowledge,  it  can  but  amount 
to  an  assertion  of  his  impressions,  and  his  speaking  positively  canoot 
alter  the  character  of  his  testimony  merely  because  it  comes  in  the 
shape  of  an  answer,  but  must  be  allowed  its  due  weight  only,  and  is 
not  entitled  to  the  full  influence  of  the  answer  of  a  man  speaking  uf 
facts  which  may  be  within  his  own  knowledge.  Aiid  upon  tbe  ob- 
vious principle,  that  when  a  witness  asserts  a  fact,  of  which  further 
developments  in  the  course  of  his  examination  prove  him  to  be  in  a 
situation  to  prevent  his  having  a  full  knowledge  of  the  subject,  his 
testimony  is  not  entitled  to  the  weight  of  that  of  a  man  swearing  to 
facts  which  may  be  fully  within  his  knowledge.  The  answer  in  this 
case  is  of  that  description,  and  is  not,  we  think,  such  as  to  require 
the  testimony  of  two  witnesses,  or  one  with  circumstances  to  oat- 
weigh  it.  But  as  it  does  not  admit  the  allegations  in  the  bill,  it  pots 
the  complainant  on  proof,  and  leaves  him  to  sustain  them  as  he  can, 
unembarrassed  by  any  supposed  responsive  features  of  the  answer.^ 
9  Cran.  R,  160.  The  principle  which  withholds  from  an  answer  of 
this  description,  the  weight  to^ivhich  it  would  be  entitled,  if  it  came 
from  the  [larty  to  the  transaction,  cannot  be  changed  by  the  period 
at  which  the  complainant  may  have  filed  his  bill,  no  matter  by  what 
motives  he  was  influenced  in  postponing  the  institution  of  his  soitf 
because  the  answer  being  in  its  nature  testimony  only,  the  inflneooe 
to  be  atta(*.hed  to  it  must  always  depend  on  the  fact  it  asserts,  and 
the  position  of  the  party  who  makes  the  assertion. 
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*  Assuming  tbat  the  gift  claimed  by  the  appellees  was  origi- 
Daily  made,  and  so  made  and  execnted  as  to  liave  been  valid  '-^^ 
in  law  against  the  donor  or  settlor,  we  do  not  think  that  the  proof  in 
the  caase  shews,  as  has  been  maintained  by  the  counsel  for  the  ap- 
pellants, the  substitution  of  another  property  (described  as  the  Eope 
Walk)  in  place  of  the  house  in  contest,  by  the  consent  of  all  parties 
concerned,  even  if  the  appellants  could  avail  themselves  of  this 
ground  of  defence  under  the  pleadings  in  the  cause. 

Mrs.  Smith  died  in  1806.  The  deed  from  George  Dugan  to  Jadge 
Purviance,  as  her  trustee,  conveying  the  property  described  as  the 
Bope  Walk,  was  executed  on  the  1st  of  June,  1803.  And  yet  we  find 
Oumberland  Dugan  paying  to  his  daughter  the  rents  of  the  property 
in  Cumberland  Bow  to  within  a  few  months  of  her  death,  and  after 
her  demise  afSrming  that  the  house  belonged  to  her,  and  should  go 
to  her  children.  These  facts  are  entirely  inconsistent  with  the  idea, 
that  there  was,  with  the  consent  and  understanding  of  all  parties,  a 
snbstituted  gift  of  another  property  for  that  which  was  originally 
given. 

It  appears,  also,  that  so  far  from  the  independent  matter  thus  re- 
lied on,  having  been  advanced  by  the  answer  as  a  ground  of  defence, 
the  argument  pre-supposes  the  existence  of  an  agreement  and  gift, 
which  the  answer  directly  repels,  and  it  may  perhaps  be  doubted, 
upon  the  case  of  Boon  vs.  Chiles,  10  Pet  209,  whether  it  would  have 
been  competent  for  the  appellants  to  have  availed  themselves  of  this 
defence,  under  the  pleadings  in  the  cause.  We  do  not  mean,  how- 
ever, to  determine  this  question  and  overrule  this  objection  to  the 
decree  on  the  ground  that  there  is  no  evidence  to  support  it. 

The  propositions  which  we  propose  next  to  examine  are  those  pre- 
sented by  the  pleas  of  the  Statute  of  Limitations  and  lapse  of  time. 
This  defence  has  been  taken  by  the  answer,  and  the  enquiry  is,  has 
it  been  sustained  f 

It  is  clear  that  William  E.  Smith  was  entitled  to  a  life  estate  as 
tenant  by  the  curtesy  in  this  equitable  inheritance  of  his  wife.  1 
£op.  iS;  5Mad.R.  2^9.  And  the  principle  is  now  established  by 
the  case  of  Morgan  against  Morgan,  5  ♦  Mad.  R.  248,  that  the  ' 
hiLsband  is  tenant  by  the  curtesy  of  the  equitable  inheritance  *®^ 
of  his  wife,  notwithstanding  a  direction  to  pay  the  rents  and  profits  to 
her  separate  use  during  the  coverture;  the  receipt  of  the  rents  and 
profits  being  a  sufiScient  seizin  in  the  wife.  The  Yice-Ghancellor 
^opted  the  opinion  of  Lord  Hardwicke,  in  Roberts  against  Dixwell, 
1  Atk.  603,  as  containing  the  true  doctrine  on  this  subject. 

The  interest  of  William  E.  Smith  in  this  estate  passed  to  Cumber- 
land Dugan,  as  his  assignee,  by  force  of  the  deed  of  the  13th  of  Au- 
gust, 1801,  and  Dugan  must  be  regarded  as  occupying  the  property, 
in  this  character,  until  the  death  of  Smith,  in  1818.  It  is  manifest, 
therefore,  that  no  cause  of  action  had  accrued  to  the  appellees  in  re- 
spect to  this  estate  until  1818,  when  their  father  died.    At  this  pe- 
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riod,  then,  for  the  first  time,  the  Statate  of  Limitations  was  pat  Id 
motion  by  the  adverse  claim  of  Dngan. 

It  appears  that  one  of  the  appellees,  Mrs.  Eleanor  Gittings,  was  of 
age  in  Jnly,  1820,  and  married  in  the  spring  or  winter  of  1821;  and 
that  Mrs.  Bebecca  Gittings  attained  the  age  of  twenty-one  years  in 
1825,  and  was  married  in  1822.  And  notwithstanding,  in  the  case 
of  Mrs.  Eebecca  Gittings,  there  was  covertnre  before  the  termina- 
tion of  her  infancy,  it  was  not  competent  for  her  to  avail  herself  of 
any  other  disability  than  that  of  infancy;  the  disability  that  existed 
at  the  time  her  cause  of  action  accrued.  The  doctrine  upon  this 
subject  was  correctly  stated  by  the  counsel  for  the  appellants,  and 
not  disputed  by  their  opponents.  The  rule  is  this :  a  party  is*  pro- 
tected by  the  disability  that  exists  at  the  time  his  right  of  action 
first  accrued,  because  the  case  is  within  the  express  terms  of  the 
saving  clause  in  the  statute.  For  the  same  reason,  if  there  are  in 
existence  several  disabilities,  at  the  time  the  right  of  action  accraes, 
the  statute  does  not  begin  to  run  until  the  party  has  survived  them 
all.  But  it  is  now  firmly  establisbed,  that  you  cannot  prevent  the 
operation  of  the  statute  by  cumulative  disabilities.  3  J.  Ch.  R.  138; 
4  Mass.  E.  182;  7  Serg.  <&  R.  210;  Mercer  vs.  Selden^  1  Hoic.  52. 
The  whole  doctrine  was  examined  with  elaborate  care  by  Chancellor 
^g^^  Kent,  in  the  case  of  Bemarest  against  Winlcoopy  3  J.  Ch,  K 
^®*  •  138,  and  the  opinion  pronounced  by  him  has  been  received 
as  containing  the  correct  rule  upon  the  subject.  If  subsequent  disa- 
bilities were  to  be  regarded,  the  right  of  action  might  be  saved  for 
centuries;  and  the  statute  would  be  rendered  incapable  of  accom- 
plishing the  important  purposes  for  which  it  was  passed. 

The  bill  was  filed  on  the  3rd  of  January,  1837,  and  as  between 
that  period  and  1818,  when  the  right  of  action  accrued,  twenty 
years  had  not  elapsed,  a  right  of  entry  in  the  plaintiffs  would  not 
have  been  tolled,  had  they  been  clothed  with  the  legal  title,  and  a 
Court  of  equity,  in  applying  the  Statute  of  Limitations  analogically, 
would  not  permit  the  claim  of  a  party  to  be  affected  by  any  devolu- 
tion of  time,  short  of  that  which  would  have  barred  them  at  law,  in 
an  action  of  ejectment.  10  Wheat  152.  We  think,  therefore,  the 
appellee's  claim  to  the  property  is  not  barred,  either  by  limitations 
or  lapse  of  time. 

It  has,  however,  been  contended  by  the  counsel  for  the  appellants, 
that  although  the  appellees  are  not  barred,  so  far  as  their  claim  for 
the  property  is  concerned,  yet  they  are  barred  by  limitations  and 
lapse  of  time,  from  recovering  any  rents,  except  such  as  were  re- 
ceived by  Mr.  Dugan,  within  three  years  before  the  filing  of  the  bill. 
The  gi-ound  upon  which  this  argument  has  been  placed  is,  that  it 
would  have  been  competent  for  the  plaintiffs,  on  the  case  made  in 
their  bill,  to  have  recovered  the  rents  from  Dugan,  in  an  action  of 
indebitattis  assumpsit,  and  it  was  a  case,  therefore,  of  concurreot 
jurisdiction,  between  the  Courts  of  equity  and  law. 
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It  18  true,  that  the  Statute  of  Limitations,  in  all  cases  of  concur- 
rent  jarisdictiou  at  law  and  in  equity,  is  equally  obligatory  iu  each 
Ck>art.  Iu  such  cases,  Courts  of  equity  do  not  act  so  much  in 
aDalogy  to  the  statute,  as  in  obedience  to  it.  They  apply  the  stat- 
ute as  it  would  have  been  applied  at  law.  In  Murtay  against  Coster , 
20  J.  R,,  583,  Chief  Justice  Spencer  said : 

^^AIl,  however,  I  mean  to  deduce  from  this  consideration  is,  that 
is  impossible  in  a  case  like  this,  where  there  was  ample  remedy  at 
law,  that  the  change  of  the  forum  should  produce  a  *  change  -  ^ 
in  the  rights  of  the  parties ;  lor  beyond  all  doubt,  had  the  re-  '■^'^ 
spoudents  sued  at  law,  the  appellants  could  have  pleaded  the  statute ; 
whether  ^successfully  or  not,  remains  to  be  considered.  I  have,  there- 
fore, no  hesitation  in  saying,  that  in  a  case  where  there  is  a  concur- 
rent jurisdiction  in  the  Courts  of  common  law  and  of  equity,  the  rule 
mast  be  the  same,  and  the  Statute  of  Limitations  may  be  pleaded 
with  the  same  effect  in  the  one  Court  as  the  other." 

The  same  doctrine  is  announced  by  Chancellor  Kent,  in  7  J.  C  R. 
124,  Kane  vs.  Bloodgood,  where  he  says : 

^*I  understand  this  proposition  to  mean,  that  if  the  party  has  a 
legal  title,  and  a  legal  right  of  action,  and  instead  of  proceeding  at 
law,  resorts  to  equity ;  instead  of  bringing  his  action  of  account,  or 
detinue  or  case  for  money  had  and  received  at  law,  files  his  bill  for 
an  account,  the  same  period  of  time  that  would  bar  him  at  law  will 
bar  him  in  equity.  This  is  the  principle  that  pervades  the  cases." 
2  Sch.  &  Lef.  607. 

This  b^ing  the  principle  by  which  Courts  of  equity  are  governed 
in  the  application  of  the  Statute  of  Limitations,  if  the  counsel  for  the 
appellants  Could  have  maintained  the  proposition  that  the  appellees 
had  a  remedy  at  law  for  the  recovery  of  the  rents,  the  statute  would 
have  oi)erated  as  a  positive  bar. 

Bat  it  is  clear,  we  think,  that  the  rents  and  profits  of  this  property 
could  not  have  been  recovered  at  law  by  the  appellees,  either  in  in- 
debitatus  assumpsit  or  any  other  form  of  action. 

It  is  evident,  that  in  a  case  like  this,  the  right  tx)  the  rents  would 
be  consequent  only  upon  the  successful  assertion  of  title  to  the  prop- 
erty, and  as  this  contract,  resting  in  parol,  would  have  been  abso- 
lately  void  at  law,  no  recovery  in  that  Court  could  have  been  ob- 
tained. The  doctrine  of  part  performance  is  peculiar  to  the  Chan- 
cery Courts,  and  is  not  regarded  at  law  as  taking  a  case  out  the 
Statate  of  Frauds.    Jackson  vs.  Pierce,  2  J.  Rep,  222. 

Another  insuperable  objection  to  the  maintenance  of  an  action  at 
law  would  have  been,  that  in  that  Court  the  plaintiffs  could  not  have 
stood  upon  their  equitable  title. 

In  Matthews  vs.   Ward,  10  G.  &  J.  456,  the  Court  of  Appeals  de- 
clared, that  the  doctrine  of  Lord  Mansfield,  in  •  3  Burr.  1901, 
has  been  receded  from,  and  that  it  had  been  repeatedly  de-    *"•' 
cided,  that  the  legal  estate  shall  prevail  against  the  equitable  title. 
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In  Doe  vs.  Wroot,  5  E<i8t,  138,  Lord  Ellenborough  says :  **  We  can 
only  look  at  the  legal  estate;  if  the  devisees  have  an  equitable  in- 
terest, they  must  claim  it  elsewhere,  and  not  in  a  Goart  of  law/'  7 
Uastj  22;  2  John.  Rep.  226. 

In  Welsh  vs.  Welsh^  5  Ohio  R.  430,  it  is  said :  ''Does  it  follow  that 
becaase  the  plaintiffs  have  an  eqaitable  claim  against  the  defendant, 
he  can  enforce  this  claim  if  he  saes  in  assumpsit.  If  he  prosecutes 
his  suit  in  a  Court  of  law,  he  must  in  assumpsit,  as  well  as  in  any 
other  form  of  action,  show  that  he  has  a  legal  right  of  action. 
When  this  is  shown,  the  action  will  be  governed  by  equitable  circam- 
stances." 

The  same  proposition  is  established  in  Kane  against  Bloodgood^md 
would  have  been  held  by  a  Court  of  law,  as  fatal  to  the  recovery  of 
the  plaintiffs.  Chancellor  Kent,  in  speaking  of  the  case  of  LatcUf 
against  Lawly^  9  Mod.  R.  32,  says :  ''  In  this  case,  lands  were  settled, 
by  will,  on  trustees ;  and  one  of  the  trusts  was,  that  if  the  son's  wife 
survived,  she  was  to  receive  the  rents  and  profits  of  the  land,  as  the 
same  were  at  that  time  let.  Her  husband,  afterwards,  greatly  in- 
creased the  rent,  and  upon  his  death,  his  wife  enjoyed  the  whole  of 
the  rents,  making  no  distinction  between  the  original  and  the  addi- 
tional rent.  A  number  of  years  after  her  death,  her  executor  was 
sued  by  the  devisee  in  tail,  being  a  grandson  of  the  testator,  for  an 
account  of  the  surplus  rents  received  by  her,  and  by  her  executor. 
The  plea  of  the  Statute  of  Limitations  was  overruled,  because  the 
estate  in  law  was  in  trustees,  and  the  executor  was  decreed  to  ac- 
count  for  the  improved  rents  received  by  her,  or  by  him,  since  her 
death." 

There  is  no  reason  given,  the  Chancellor  says,  for  this  decree,  bat 
what  is  to  be  inferred  from  the  single  observation,  that  the  estate  in 
law  was  in  trustees,  and  that  must  be  understood  to  mean,  that  the 
plaintiff  in  the  bill  had  not  the  legal  title,  and  could  not  have  main- 
tained an  action  at  law.  Again,  he  says:  '^It  was  a  suit  by  one 
cestui  que  trtist  against  the  representative  of  another  cestui  que  tmstj 
for  receiving  more  of  the  rents  than  belonged  to  her;  and  I  can  see 
I  A/f  °^  reason  why,  as  between  •  them,  the  statute  could  not  hare 
*"*  been  applied,  unless  we  adopt  the  plain  rule,  upon  which  alone 
the  decision  is  intelligible  and  just,  that  the  plaintiff  was  a  cestui  que 
trustj  without  any  title  or  remedy  at  law."  7  J.  Gh.  Rep.  115.  With- 
out pursuing  this  subject  further,  or  adverting  to  other  objections 
that  might  have  been  raised  against  a  recovery  at  law,  we  think  that 
the  only  remedy  open  to  the  appellees  is,  that  which  they  have 
adopted,  the  assertion  of  their  title  to  the  property  in  a  Court  of 
equity,  and  as  consequent  upon  that  title,  an  account  and  payment 
of  the  rents  and  profits.  In  our  opinion,  thei'efore,  the  Court  be- 
low committed  no  error  in  overruling  the  plea  of  the  Statute  of 
Limitations. 
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It  is  scarcely  necessary  to  add,  that  we  do  not  adopt  the  proposi- 
tion supposed  to  have  falleD  from  the  learned  Chancellor,  in  the  case 
of  Caborne  vs.  Oodfreyj  3  7)e8«ati«.  517,  that  in  controversies  between 
[>arties  standing  in  the  relation  of  parent  and  child,  ^<  the  Statate  of 
Limitations  does  not  apply,  and  time  is  nnimiK)rtant,"  for  the  plain 
reason,  that  the  Coart  have  no  power  to  interpolate  into  the  statute 
new  exceptions  and  provisions.  But  we  place  our  opinion  on  the 
ground,  that  as  the  bill  was  instituted  by  the  appellees,  within  less 
than  twenty  years  from  the  period  at  which  their  right  of  action  ac- 
crned ;  and  as  their  claim  for  an  account  and  payment  of  the  rents 
was  incidentiil  to,  and  consequent  upon  their  assertion  of  title  to  the 
property,  they  are  not  barred  by  either  limitations  or  laches. 

We  think,  however,  that  the  decree  of  the  County  Court  was  er- 
roneous on  the  question  of  assets. 

In  Evans  vs.  Iglehartj  6  O,  db  J.  197,  this  Court  said,  ''  the  rule 
upon  the  subject  of  assets  is  different  in  the  Court  of  equity  from 
what  it  is  at  law.  Where  you  seek  to  charge  an  executor  or  admin- 
istrator, in  his  representative  character,  before  the  latter  tribunal, 
assets  are  presumed,  unless  as  a  fact  it  is  put  in  issue  by  the  plead- 
ings, but  before  the  former  tribunal,  assets  in  his  hands,  must  be  al- 
leged, and  if  denied  or  not  admitted,  must  be  proved.''  In  Warfield 
vs.  Oambrillj  1  G.  drJ.  511,  it  was  decided,  '^  that  a  respondent  sub- 
mitting to  answer  must  answer  fully,  but  if  the  answer  be  defective, 
and  insufficient  to  meet  the  allegations  and  interrogatories  of  the 
bill,  the  complainant,  *  desiring  a  further  response,  must  ex-  ^  ^  _ 
cept  to  the  answer.  If  he  do  not,  he  cannot  rely  on  the  ■^^ 
silence  of  the  respondent  in  relation  to  any  material  all^ation,  but 
mnst  prove  it."  And  in  Young  vs.  Orundy^  6  Cran,  51,  the  Supreme 
Coart  say,  <'  that  if  the  answer  neither  admits  nor  denies  the  allega- 
tions of  the  bill,  they  must  be  proved  upon  the  final  hearing." 

Mrs.  Dugan  states  in  her  answer,  that  she  has  received,  as  the 
executrix  of  Cumberland  Dugan,  the  assets  shewn  by  her  return  to 
the  Orphans'  Court,  which  she  is  prepared,  when  required,  to  pro- 
dace.  Surely  this  cannot  be  regarded  as  an  admission  of  the  suffi- 
ciency of  assets,  unless  upon  the  principle  asserted  in  Smith  vs. 
Bmiihy  4  Paige^  272,  ''that  as  the  executrix  does  not  in  her  answer 
state  that  there  is  any  deficiency  of  assets,  the  Court  must  presume 
there  is  sufficient  for  the  purposes  of  the  suit."  A  proposition 
directly  in  conflict  with  the  decisions,  both  of  this  and  the  Supreme 
Court. 

The  decree  below,  in  this  respect,  was  clearly  erroneous,  and  as  the 
objection  is  directed  not  against  any  vice  or  infirmity  in  the  bill,  or 
to  the  competency  of  witnesses,  or  to  the  admissibility*  of  testimony, 
bat  because  the  complainants  failed  to  establish,  by  proof,  a  material 
allegation  in  their  bill,  the  appellants  are  not  precluded,  by  the  Act 
of  1832,  ch.  302,  from  raising  it  in  this  Court.     1  0,  &  J.  155. 
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It  appearing  to  us  that  the  sahstantial  merits  of  the  case  will  not 
be  determined  by  afiSrmiug  or  reversing  the  decree  of  the  CoQDtj 
Court,  and  that  the  purposes  of  justice  will  be  advanced  by  per- 
mitting further  proceedings  therein,  and  further  testimony  to  be 
taken  in  relation  to  assets,  in  pursuance  of  the  6th  section  of  the 
Act  of  December  Session,  1832,  ch.  302,  the  cause  will  be^ remanded 
to  Baltimore  County  Court,  as  a  Court  of  equity. 

Cause  remanded. 
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Chueoh.— June,  1845. 

In  1807,  G.  conveyed  to  S.  and  others,  two  lots,  on  which  a  church  had  then 
lately  been  erected,  in  trust;  that  the  grantees  uiK>n  beiDK  reimbuned 
all  sums  which  have  been,  or  may  hereafter  be  paid  and  applied  in  and 
about  the  building  of  such  church,  release  to  such  person  or  persons  as 
shall  or  may  be  legally  authorized  to  receive  the  same,  all  their  estate 
in,  &c.  in  trust  for  the  said  church.  A.  the  surviving  grantee,  laid  oat 
a  large  sum  upon  the  building,  and  devised  the  debt  to  the  appellants, 
who,  in  1 887,  filed  a  bill  to  sell  the  lots  for  repayment  of  their  chum, 
against  the  vestrymen  of  the  church;  no  x)erson  had  been  authorized  to 
receive  a  release  from  the  grantees.  The  vestrymen  answered  the  bill, 
assented  to  a  sale,  but  disclaimed  knowledge  of  the  amount  of  A^s  ex- 
pend itures.    Hbld  : 

1.  The  Act  of  Limitations  was  not  a  bar. 

2.  The  right  of  the  complainants  rested  upon  the  equitable  implication  of  a 

lien. 

3.  The  non-appointment  of  persons  to  receive  a  release,  could  only  be  ac- 

counted for  by  imparting  to  the  vestry  a  knowledge  of  the  fact,  that  the 
building  of  the  church  had  not  been  paid  for. 

4.  The  only  proceeding  by  which  a  recovery  could  be  had,  was  in  rem. 

5.  The  assent  of  the  appellees  was  a  waiver  of  the  objection,  that  the  claim 

was  a  stale  one,  and  abandoned  by  lapse  of  time. 

Where  one  and  the  same  person  is  both  cestui  que  trust  and  trustee,  and  the 
right  to  recover  rests  on  a  mere  equitable  implication  of  a  lien,  not 
recognized  at  law,  and  there  is  no  adverse  or  uninterrupted  possesBion 
relied  on  in  bar,  the  Act  of  Limitations  constitutes  no  defence. 

To  entitle  a  party  to  the  benefit  of  the  Act  of  Limitations,  the  claim  miut  be 
such  that,  if  exempted  from  that  plea,  it  could  be  recovered  by  an  ac- 
tion in  a  Court  of  law. 

The  Act  of  Limitations  to  be  available,  must  either  be  relied  on  by  plea  or 
answer. 

By  the  Act  of  1798,  ch.  —  ,  sec.  29,  ''No  vestry  can  sell  a  lien,  or  transfer 
any  of  their  estates  or  property  belonging  to  the  church,  without  the 
consent,  at  least,  of  five  of  their  body," — rector,  church  wardens,  and 
bishop  of  the  P.  E.  Church.  The  assent  of  vestrymen,  to  a  decree  for 
the  sale  of  church  property,  in  this  case  must  be  regarded  as  implied 
admission,  that  the  debt  claimed  was  due,  as  they  have  no  power  to 
make  a  voluntary  sale  of  the  property. 
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A  notice  entitled  in  another  cause  to  produce  books  in  oTidence,  merely  filed 
in  this,  without  proof  of  service,  raises  no  inference  against  the  party 
to  whom  the  notice  is  addressed. 

Primary  proof  in  equity,  stands  in  the  place  of  full  proof,  until  full  proof 
is  demanded.  Such  a  demand  dispenses  with  and  invalidates  primary 
proof,  (a) 

It  is  a  settled  rule  of  evidence,  that  if  a  debtor  defendant,  seeking  to  dis- 
charge himself  from  a  claim  preferred  against  him,  relies  on  the  entries 
on  the  *  credit  side  of  the  account,  rendered  or  exhibited  by  his  .  g^^ 
creditor,  he  thereby  admits  in  evidence  against  him,  the  entries  '■^^ 
on  the  debit  side  of  the  account;  and  such  debits  not  being  discredited 
nor  disproved  by  testimony  in  the  cause,  establish  the  claim  according 
to  the  account.  (6) 

In  a  controTersy  upon  an  account  for  work  and  labor,  materials  furnished, 
and  money  paid,  after  a  lapse  of  twenty-four  years,  suit  commenced, 
general  proof  of  the  nature  and  extent  of  the  demand  being  in  evidence « 
and  free  from  suspicion,  much  less  detailed  proof  should  be  exacted 
from  the  claimant;  than  if,  immediately  after  its  origin,  a  controversy 
in  relation  to  it  had  arisen,  (c) 

Signatures  to  receipts  for  money  paid,  being  in  the  possession  of  the  party 
and  his  representatives  claiming  under  him.  for  more  than  thirty  years, 
need  not  be  proved.  They  are  presumed  to  be  genuine,  when  they  re- 
late to  transactions,  which  are  established  as  having  occurred  in  con- 
formity to  the  receipts,  by  general  and  collateral  proof,  (c) 

Appeal  from  the  equity  side  of  Baltimore  County  Court.  The 
bill  in  this  cause  was  filed  on  the  20th  September,  1837,  by  the  ap- 
pellants and  others,  who  claimed  as  creditors  for  money  paid,  laid 
oat  and  expended,  in  and  about  the  erecting  of  a  church  in  the  City 
of  Baltimore. 

It  appeared  that  on  the  20th  May,  1807,  William  Goodwin  con- 
veyed to  William  Slater  and  others,  two  lots  of  ground  in  Baltimore, 
on  which  said  lots  the  Trinity  Church,  &c.  hath  been  lately  erected, 
in  trust;  that  the  grantees,  (of  whom  the  appellant's  father  and  tes- 
tator was  one,)  "upon  being  reimbursed  and  paid,  all  and  every  the 
sums  of  money  which  hath  or  have  already  been  or  may  hereafter 
be,  by  them  or  either  of  them  paid,  &c.,  and  applied,  in  and  about 
the  erecting  and  building;  of  the  aforesaid  church,''  shall  and  will  re- 
lease, convey  and  assure  unto  such  person  or  persons  as  shall  and 
may  be  legally  authorized  to  receive  the  same,  by  a  good  and  suffi- 
cient deed,  all  the  estate  and  interest  of  them  the  said  William 
Slater,  &c.,  of  and  in  the  said  two  lots  in  trust  for  the  use  of  the  said 
Trinity  Church,  &c. 

The  bill  claimed,  among  others,  that  Joseph  Allender,  deceased, 
bad  laid  out  to  the  Ist  January,  18^6,  the  sum  of  $5,661.18 ;  and  that 
such  debt  was  specifically  devised  by  him  to  the  complainants.    The 


(a)  Cited  in  Kent  vs.  Waters,  18  Md.  78. 

(b)  Approved  in  Lee  vs.  Tinges,  7  Md.  288;  Dennis  vs.  Denniit,  15  Md.  141. 
ic)  Cited  in  Dennis  vs.  Dennis,  15  Md.  183. 
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bill  prayed  process  against  the  heirs- at-law  of  William  Good wiD,  and 
the  vestrymen  of  the  charch,  that  the  property  may  be  sold  for  pay- 
ment of  debts  secured  by  the  deed,  &c. 

^  •  The  vestrymen,  the  appellees,  answered  the  bill,  admitted 
*®®  the  deed,  &c.;  and  that  they  have  heard  and. believe,  that 
Joseph  Allender,  &c.,  paid,  laid  out  and  expended,  in  the  erection  of 
the  said  cbnrch,  sums  of  money,  but  to  what  amount,  and  whether 
the  same  has  ever  been  repaid,  these  defendants  have  had  no  oppor- 
tunity of  knowing,  and  therefore  insist,  that  the  complainants  be  pnt 
to  strict  proof  of  their  claims,  &c. 

The  heirs-at-law  of  the  grantor  admitted  the  facts  of  the  bill. 

On  the  20th  September,  1837,  a  decree  was  passed  for  a  sale,  bj 
assent  of  parties,  and  a  trustee  appointed  to  make  it,  who  reported 
a  sale  for  the  sum  of  $3,600.  A  variety  of  proceedings  were  then 
had  in  relation  to  the  amount  of  the  claims  and  distribution  of  the 
fund,  which  are  sufficiently  stated  in  the  opinion  of  this  Court. 

The  County  Court,  [Magbudeb,  A.  J.]  rejected  the  claims  of 
Joseph  AUender's  devisees,  and  ordered  the  proceeds  of  Bales  to  be 
paid  to  the  defendants,  the  vestrymen  of  the  church. 

The  complainants  appealed  to  this  Court. 

The  cause  was  argued  before  Dobsby,  Spengb,  and  Mabtin,  JJ. 
Olenn  and  Eeverdy  Johnson^  for  the  appellants.     Addmn  and 
Dulany^  for  the  appellees. 

DOBSET,  J.  delivered  the  opinion  of  this  Court.  The  claim  sought 
to  be  recovered  by  the  appellants,  by  the  institution  of  the  proceed- 
ings before  us,  has  been  resisted  on  various  grounds ;  but  the  defences 
mainly  relied  on  in  this  Court,  are  the  three  following  : 

1st.  The  Statute  of  Limitations. 

2dly.  The  staleness  of  the  claim,  from  the  length  of  time  that  the 
appellants  have  slept  upon  their  rights ;  and 

3dly.  The  absence  of  the  necessary  proofs  to  establish  the  same. 

To  determine  on  the  sufficiency  of  the  plea  of  limitations,  as  a  bar 
to  such  a  claim,  it  is  necessary  first,  to  ascertain  the  nature 
lov  •  Q^  ^^^  claim,  and  before  what  tribunal  its  recovery  can  be 
pursued. 

This  is  not  a  case,  strictly  speaking,  of  either  express  or  implied 
trust,  where  oqe  of  the  parties  stands  in  the  character  of  a  tmstee, 
and  the  other  bears  to  him  the  relation  of  cesttii  que  trust;  but  where 
one  and  the  same  person,  was  both  cestui  que  trust  and  trustee.  The 
right  of  the  appellants  to  the  relief  they  have  sought,  rests  on  a 
mere  equitable  implication  of  a  lien,  not  recognized  at  law,  and  ot 
which  a  Court  of  law  could  in  no  way  take  cognizance ;  to  sach  a 
Court,  iu  no  form  of  action,  could  the  appellants  successfully  applj 
for  any  adequate  relief.  Doctor  Allender,  as  far  as  concerns  the 
claim  now  asserted  by  his  representatives,  was  both  trustee  and 
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cestui  que  trust;  and  as  the  surviving  joint  tenant  of  the  grantees  of 
William  Goodwin,  held  the  property  in  qnestion,  until  being  reim- 
bursed, all  expenditures  made  by  him  in  the  building  of  the  church, 
he  should  convey  the  same  to  the  persons  duly  authorized  to  receive 
the  deed  of  conveyance,  as  provided  for  in  the  deed  from  William 
Goodwin.  That  such  persons  were  ever  appointed,  has  not  been 
pretended;  and  their  non -appointment,  although  twenty-iive  years 
and  more  had  elapsed  since  the  completion  of  the  church,  can  only 
be  satisfactorily  accounted  for  by  imputing  to  the  vestry  a  knowledge 
of  the  fact,  that  a  conveyance  could  not  lawfully  have  been  called 
for,  by  reason  of  the  only  ground  that  could  be  assigned  for  its  re- 
fusal or  postponement,  to  wit,  unrepaid  advances  for  the  building  of 
the  church.  It  has  not  been  relied  on  as  a  defence  in  this  cause, 
(nor  if  it  had,  could  it,  upon  the  proofs  and  proceedings  before  us, 
have  been  successfully  maintained,)  that  the  appellees  have  had  the 
adverse  and  uninterrupted  possession  for  more  than  twenty  years^of, 
the  lots  of  ground  and  premises,  the  sale  of  which  was  sought  by  the 
bill  of  complaint  of  the  appellants.  To  give  to  the  appellees  the 
benefit  of  the  plea  of  limitations,  the  claim  must  be  such,  that  if 
exempted  fi*om  that  plea,  it  could  be  recovered  by  an  action  in  a 
Court  of  law.  To  cite  authorities  for  this,  (even  if  before  it  could 
be  deemed  requisite,)  since  the  case  of  Kane  vs.  Bloodgoodj  7  Johns, 
C,  R.  90,  cannot  be  necessary.  Here,  the  appellants  claim  is  a  debt 
due  by  nobody.  Neither  •  at  law  nor  in  equity  can  a  judg-  ^t^g\ 
ment  or  decree  be  obtained,  personally  binding  any  body  for  *  •  ^ 
its  payment.  The  only  proceeding  by  which  a  recovery  can  be  had, 
is  in  rem;  in  personam^  there  is  no  remedy.  The  Statute  of  Limita- 
tions, then,  could  interpose  no  bar  to  the  appellants' right  to  recover^ 
assuming  it  to  have  been  formally  pleaded  in  the  answer  of  the  appel- 
lees. But  conceding  that  the  Statute  of  Limitations  could  be  applied 
to  such  a  claim  as  that  now  before  us,  the  concession  is  of  no  avail 
to  the  appellees,  as  the  defence  has  neither  been  pleaded  nor  relied 
on  in  their  answer.     Chambers  vs.  ChalmerSj  et  al,  4:  0.  dt  J,  420. 

The  second  defence  on  which  the  appellees  have  relied  is,  that  the 
stateness  of  the  appellants'  claim,  by  reason  of  the  great  length  of 
time  during  which  they  have  forborne  to  prosecute  it,  has  caused  a 
Court  of  equity  to  shut  its  doors  against  them,  by  'refusing  to  take 
farther  cognizance  of  the  subject-matterof  their  complaints.  With- 
out stopping  to  enquire,  whether  the  peculiar  nature  and  circum- 
stances of  this  case  do  not  sufficiently  account  for  the  delay  in  its 
prosecution  f  whether  that  delay  was  not  in  some  measure^  the  result 
of  equal  negligence  and  delay  on  the  part  of  the  appellees  T  and 
whether  that  negligence  and  delay  is  not  to  be  accounted  for  solely  on 
a  ground,  which  at  once  opens  the  doors  of  a  Court  of  equity  to  the 
appeals  to  it,  by  the  appellants,  for  relief! — we  proceed  to  state  the 
reasons  why  this  defence  cannot  avail  the  appellees.  By  the  assent 
of  the  appellees  to  the  decree,  which  has  been  passed  in  this  cause, 
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tbey  have,  by  necessary  implication,  waived  the  defence  of  which 
they  now  seek  to  take  advantage;  they  have  assented  to  the  Goanty 
Court  taking  cognizance  of  the  case,  and  enqairing  into  the  in- 
trinsic merits  and  jnstice  of  the  claim  of  the  appellants;  they 
have  acknowledged  that  there  is  a  sum  of  money  due  to  the  appel- 
lants, for  the  payment  of  which,  the  County  Court  were  authorized 
and  ought  to  decree  a  sale  of  the  property  in  question.  Upon  no 
other  grounds  could  they  have  given  their  assent  to  the  passage  of 
the  decree,  which  was  given  by  the  County  Court.  By  the  twenty- 
ninth  section  of  an  Act,  entitled  '^  an  Act  for  the  establishment  of 
vestries  for  each  parish  in  this  State,"  passed  at  November  Session, 
*  1798,  it  is  enacted,  "  that  no  vestry  shall  sell  a  lien,  or  tnuw- 
*  •  *  fer  any  of  their  estates  or  property  belonging  to  their  church 
or  churches,  without  the  consent  of  five,  dt  least,  of  their  body,  (of 
which  number  the  rector  shall  always  be  one,)  together  with  the  con- 
sent of  both  the  church  wardens;  and  in  case  there  be  no  rector  in 
the  parish,  then  it  shall  be  necessary  to  obtain  the  consent  of  the 
bishop  of  the  Protestant  Episcopal  Church  of  this  State,  for  the 
time  being,  previous  to  any  sale,  alienation  or  transfer  of  any  of  the 
estates  or  property  aforesaid."  To  the  decree  passed  by  the  County 
Court,  no  assent  of  the  rector,  church  wardens,  or  bishop,  was  given; 
neither  of  them  were  parties  to  these  proceedings.  If  the  vestry 
had  no  power  to  make  a  voluntary  sale  of  the  property  of  the  church, 
they  had  no  power  to  confer  upon  the  County  Court  an  anthority  to 
decree  such  sale.  If  there  was  nothing  due  to  the  appellants  under 
the  deed  from  William  Goodwin,  then  the  vestry  were  wholly  an- 
authorized  to  give  any  assent  to  the  decree  for  a  sale,  and  the  assent 
of  itself,  would  give  to  the  County  Court  no  power  to  make  such  a 
decree.  Without  imputing  to  the  vestry  a  gross  violation  of  their 
duty,  and  an  imposition  practised  upon  the  County  Court,  we  cannot 
do  otherwise,  than  regard  their  assent  to  the  decree  passed  in  this 
case  as  an  implied  admission  by  them,  that  there  was  a  debt  doe  to 
the  appellants,  under  the  deed  from  William  Goodwin,  for  the  pay- 
ment of  which,  they  were  entitled  to  a  sale  of  the  church  property. 

The  third  ground  upon  which  the  claim  of  the  appellants  is  re- 
sisted, is,  that  the  proofs  in  the  cause  do  not  shew  any  thing  to  be 
due  to  them  on  account  of  expenditures  made  by  Doctor  Allender, 
in  the  building  of  Trinity  Church.  And  in  support  of  this  position 
they  allege,  that  every  presumption  ought  to  be  raised  against  their 
claim,  because  they  did  not  exhibit,  and  have  withheld  the  books 
of  account  of  Dr.  Allender,  kept  in  relation  to  his  receipts  and  ex- 
penditures for  the  church,  although  notified  to  produce  them.  It  is 
true,  that  near  the  end  of  the  record  the  following  paper  has  been 
inserted,  viz: 

"  Price  and  others  vs.  Allender  and  others.  Baltimore  County 
Court,  equity  side.    James  Biays,  Walter  T.  Allender,  adm'rs  of 
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Dr.  Joseph  AUeoderl  Notice  is  hereby  given  you  to  produce  ^  .y^ 
♦the  books  of  the  Trinity  Church,  which  Dr.  Joseph  Allender  '■•^ 
had,  as  treasurer  of  Trinity  Church,  to  be  used  as  evidence  before 
the  auditor  and  said  Court,  in  the  taking  of  the  account  and  hearing 
of  the  above  case,  and  this  is  signed  by  the  solicitor  of  the  appel- 
lees." 

But  this  notice  is  not  entitled  as  of  the  case  then  before  the  Court, 
nor  does  it  appear  when  it  was  filed;  or  that  the  Court  ever  acted  or 
passed  any  order  upon  it ;  or,  indeed,  that  the  appellants  ever  had 
any  uotice  of  its  existence.  It  raises,  then,  no  inference  against  the 
validity  or  justice  of  the  appellants'  claim,  that  they  had  not  pro- 
duced in  Court,  books  which  they  had  no  motive  primarily  to  adduce. 
Dot  being  admissible  evidence  of  their  claim ;  which  books,  by  no 
direct  proof,  are  shewn  ever  to  have  been  in  their  possession;  and 
which,  by  no  order  of  the  Court,  or  even  notice  served  upon  them 
from  the  opposite  party,  were  they  required  to  produce. 

It  has  also  been  urged,  that  the  County  Court  were  right  in  re- 
jecting the  appellants'  claim,  because  it  was  not  authenticated  in  the 
mode  prescribed  by  our  testamentary  system  for  claims  exhibited 
against  the  estates  of  deceased  persons.  This  objection  detracts 
nothing  from  the  appellants'  right  to  recover.  The  appellees,  by 
their  answer,  called  upon  the  appellants  for  full  proof  of  their  Qlaim; 
and  this  requisition  per  se,  would  have  dispensed  with  the  ordinary, 
pecuniary  proofs  of  their  claim,  prescribed  by  our  testamentary 
system,  had  it  been  made  against  the  estate  of  a  deceased  person. 
What  object  .could  a  claimant  have  in  exhibiting  primary  proofs  of 
his  claim,  when  they  would  be  wholly  inadmissible  evidence  to  sus- 
tain it,  where  full  proof  is  required  T  Primary  proofs  stand  in  the 
place  of  full  proof,  until  full  proof  is  demanded.  From  that  moment 
they  cease  to  be  any  evidence  in  the  case,  and  there  no  longer  exists 
any  necessity  for  their  production. 

We  come,  now,  to  the  last  defence  of  the  appellees,  the  only  open 
question  in  the  cause,  have  the  appellants  offered  sufficient  evidence 
to  substantiate  a  claim  equal  in  amount  to  the  fund  to  be  distributed. 
The  appellees  have  insisted,  that  conceding  the  proof  in  the  cause, 
to  shew  that  the  appellants  had  expended  the  sum  of  money  stated 
in  their  bill,  over  and  above  the  •amount  of  their  receipts,  --lyQ 
as  shewn  by  the  testimony ;  yet  that  account  X  is  a  pleading  -'■••» 
in  the  cause,  and  is  evidence  for  the  appellees  of  all  the  credits  in 
the  account,  but  is  no  evidence  for  the  appellants  as  to  the  debit  side 
of  that  account,  and  thus  the  claim  of  the  appellants  is  more  than 
overpaid,  by  their  own  shewing.  In  support  of  such  a  doctrine,  no 
anthority  has  been  referred  to,  and  we  deem  it  unnecessary  to  adduce 
anthorities  against  it.  If  any  principle,  both  at  law  and  in  equity, 
is  conclusively  settled,  it  is,  that  if  a  debtor  defendant,  seeking  to 
discharge  himself  from  a  claim  preferred  against  him,  relies  on  the 
entries  on  the  credit  side  of  the  account  rendered  or  exhibited  by 
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his  creditor,  he  thereby  admits  in  evidence  against  him,  the  entries 
on  the  debit  side  of  the  account.  If  then  the  appellees  put  their 
defence  on  the  credits  allowed  them  in  account  X,  the  debits  of  that 
account  not  being  discredited  or  disproved  by  the  testimony  in  the 
cause,  establish  the  claim  for  which  these  proceedings  were  insti- 
tuted. 

But,  say  the  appellees,  the  account  X  is  no  evidence  in  this  case, 
(which  in  undoubtedly  true,)  and  the  vouchers  produced  by  the 
appellants  for  the  alleged  payments  by  Doctor  Allender,  with  the 
testimony  taken  in  relation  to  them,  are  wholly  insufficient  for  the 
purpose  for  which  they  are  offered.  And  they  further  contend,  that 
by  reason  of  the  great  length  of  time  which  has  elapsed  since  ^hese 
transactions  took  place,  that  more  full  and  minute  testimony  is  re- 
quired in  relation  to  those  vouchers,  than  if  the  present  enquiry,  in 
relation  to  them,  had  taken  place  immediately  after  they  were  given. 
That  independently  of  the  vouchers,  it  is  not  only  necessary  to  prove 
the  payment  of  the  sums  of  money  mentioned  in  those  vouchers,  bat  to 
prove  that  the  materials  furnished,  and  for  which  payment  was  made, 
were  of  good  quality,  were  necessarily  used  in  the  building  of  the 
church,  and  were  appropriate  for  the  purpose  for  which  they  were  used. 
That  the  services  were  actually  and  necessarily  rendered,  and  were 
of  the  value  of  the  payments  made  for  them.  That  the  work,  with 
its  value,  done  by  each  mechanic,  and  the  necessity  for  such  work, 
must  be  shewn,  before  there  can  be  any  allowance  for  the  payments 
made  by  them.  And  that  the  hand-writing  of  each  subscriber 
*  ■*  •to  those  receipts,  must  be  proved  by  competent  testimony, 
before  they  can  be  received  as  evidence  of  the  payments  they  par- 
port  to  attest.  That  after  a  lapse  of  more  than  twenty-five  years, 
this  great  particularity  and  fullness  of  proof  is  required  of  the  repre- 
sentatives of  Doctor  Allender,  and  that  stronger  proof  is  demanded 
to  sustain  their  claim,  than  would  have  been  requisite  had  it  been 
the  subject  of  judicial  scrutiny  immediately  after  its  origin,  are  posi- 
tions which  we  think  cannot  be  maintained  upon  any  sound  princi- 
ples of  reason,  law  or  justice.  On  the  contrary,  in  our  opinion,  much 
less  detailed  and  conclusive  proof  should  be  exacted  in  support  of  the 
claim  before  us,  than  if,  immediately  after  it  originated,  the  present 
controversy  had  arisen. 

Looking  at  the  present  case,  as  it  is  presented  by  the  record,  we 
do  not  see  any  material  difference  in  respect  to  the  proofs  necessarj 
to  sustain  their  claim,  if  the  appellants  instead  of  being  complain- 
ants, as  they  now  are,  had  been  brought  into  Court  as  defendants, 
to  a  bill  tiled  against  them  by  the  appellees,  calling  for  a  deed  of 
conveyance  upon  the  terms  specified  in  the  deed  from  William  Good- 
win, and  in  bar  of  the  relief  prayed,  they  had  set  up  the  existence  of 
the  claim  they  are  now  seeking  to  recover.  In  support  of  such  a 
defence,  after  such  a  lapse  of  time,  could  it  be  contended,  that  to 
sustain  the  vouchers  then  exhibited  in  that  suit,  as  they  are  now  in 
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this,  the  fQllness  and  particularity  of  proof  sng^gested  by  the  appel- 
lees woold  have  been  required  by  the  Court  f 

It  mast  be  borne  in  mind,  that  there  is  nothing  to  be  found  in  the 
record,  which  taints  with  suspicion  the  vouchers  adduced  by  the 
appellants.  Ko  proof  has  been  given  by  the  appellees  which  dis- 
credits or  proves  the  injustice  of  any  one  of  them.  After  a  careful 
examination  of  them,  we  think,  that  far  more  of  them  are  sustained 
by  sufficient  evidence,  than  are  necessary  to  establish  a  claim  beyond 
that  now  made  by  the  appellants,  after  making  all  deductions  for 
the  credits,  satisfactorily  established  by  the  appellees.  It  is  in 
proof,  by  the  testimony  of  the  appellees,  that  the  church  '^  was  care- 
fully constructed,  and  with  great  solidity,"  and  that  the  erection  of 
snch  a  building  now,  would  cost  $30,000;  and  there  is  no  evidence 
before  us  to  shew,  *  that  when  built,  its  erection  could  have  |,y. 
been  effected  for  a  less  sum  of  money.  It  is  also  proved,  that  *  •  ^ 
Joseph  Jeffers  was  the  master  carpenter,  and  Charles  Stansbnry  the 
bricklayer  for  the  building  of  the  church.  Their  signatures  are 
proved  to  all  the  vouchers  to  which  their  names  are  attached.  The 
signature  of  James  Jeffers,  and  his  authority  to  receive,  has  been 
proved  as  to  all  the  receipts  given  by  him  on  account  of  his  father. 
There  has  not  been  an  insinuation  in  the  argument,  much  less  is  there 
to  be  found  in  the  record  any  proof,  that  the  sums  of  money  appear- 
ing by  the  vouchers  to  have  been  paid  to  Joseph  Jeffers  and  Charles 
Stansbnry,  were  greater  in  amount  than  they  ought  to  have  received 
for  their  services  as  master  carpenter  and  bricklayer,  for  the  erec- 
tion of  snch  a  building.  On  the  contrary,  it  appears,  that  after  all 
the  previous  payments  made  to  him,  Joseph  Jeffers'  claim  for  a 
farther  sum  for  his  services  in  building  the  church  were  submitted 
to  arbitration,  and  the  sum  of  $432  was  awarded  to  him,  which  was 
paid  by  Doctor  AUender.  It  is  in  proof,  also,  that  Joseph  Jeffers 
and  Charles  Stansbnry  are  both  dead.  Under  all  the  circumstances 
of  this  case,  then,  we  are  of  opinion,  that  all  the  receipts  or  vouchers 
signed  by  Charles  Stansbnry,  and  those  signed  by  Joseph  Jeffers,  and 
James  Jeffers,  are  sufficiently  established  by  proof,  to  entitle  the  repre- 
sentatives of  Doctor  Allender  to  use  them,  in  support  of  the  claim  they 
are  now  pursuing.  And  we  are  now  further  of  opinion,  that  all  the 
vouchers  of  the  appellants  avouched  by  the  signature  of  Joseph  Jeffers, 
and  those  by  the  signature  of  Charles  Stansbnry,  purporting  to  have 
thereon  the  receipts  of  those  in  whose  favor  they  were  avouched, 
are  sufficiently  established  for  the  purpose  above  mentioned.  The 
appellants  are  under  no  obligation  to  prove  the  signatures  to  those 
receipts.  Having  been  in  their  possession,  and  that  of  Doctor  Allen- 
der, whom  they  represent,  for  more  than  thirty  years,  as  we  may  fairly 
presume,  these  receipts,  under  the  circumstances  and  for  the  pur- 
poses for  which  they  are  brought  before  us,  prove  themselves.  To 
hold  otherwise,  and  carry  out  the  views  of  the  appellees,  would  be  of 
rainoas  consequence,  and  do  flagrant  injustice  to  trustees  and  agents, 
9  3g. 
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and  would  deter  every  prudent  man  from  enlisting  in  such  service. 
The  vouchers  accredited  •  by  this  Court,  after  a  deduction  of 
•'■  •  ®   all  credits  to  which  they  are  properly  subject,  exceed  in  amount 
the  fund  to  be  distributed. 

This  Court  are  prepared  to  sign  a  decree,  reversing  the  order  of 
the  County  Court  appealed  from,  with  costs  to  appellants  in  this 
Court ;  the  costs  in  the  County  Court  to  be  paid  out  of  the  fund  in 
Court ;  and  ordering  the  fund  in  controversy  to  be  paid  over  to  the 
appellants,  the  executors  of  Doctor  Joseph  Allender. 

Decree  reversed,  tvith  costs. 


BiGHABD  EDWABDS  VS.  THE   BALTIMORE  FiBE  INSUBAN0£   COM- 
PANY.—JuuC,  1846. 
t 

Where  there  is  a  formal  defect  in  the  prelimioary  proofs  offered  by  an  as- 
sured to  the  underwriter,  which  could  have  been  supplied  had  an  objec- 
tion been  made  by  the  underwriters  to  payment  on  that  ground,  but  the 
underwriter  put  his  refusal  to  pay  on  other  grounds,  the  production  of 
further  preliminary  proofs  wiU  be  considered  as  waived,  (a) 

Where  the  answer  of  the  underwriter  stated  that  the  proofs  were  wholly 
unsatisfactory  as  to  the  amount  of  the  loss;  that  all  resiionsibility  was 
denied  by  reason  of  a  material  concealment  as  to  the  character  of  the 
risk ;  that  all  claim  had  been  forfeited  under  a  particular  article  of  the 
policy,  and  be  also  reserved  all  objections  to  recovery  in  any  form,  and 
without  intending  to  waive  any  of  the  rights  under  the  policy,  this  is 
not  a  waiver  that  the  notice  of  the  loss  by  fire  was  not  "^forthwith^' 
given,  and  a  particular  account  of  the  loss  or  damage,  ^^as  soon  after  as 
possible,  ^^  delivered  by  the  assured  to  the  assurers,  in  conformity  to  the 
article  in  the  policy,  under  which  the  claim  was  alleged  to  be  forfeited. 

(b) 

The  loss  took  place  in  November,  and  the  objection  was  made  in  March; 
notice  given,  or  an  account  of  loss  delivered,  in  March,  would  not  have 
been  a  compliance  with  the  policy. 

There  is  no  ground  for  the  implication  of  a  waiver  of  preliminary  proof, 
where  the  assured  could  not  have  supplied  the  proof,  nor  remove  the 
objection  to  the  want  of  it,  if  the  objection  had  been  made.  The  as- 
sured, in  such  case,  can  sustain  no  injury  by  non-disclosure.  He  is  not 
lulled  into  fabe  security,  nor  prejudiced  in  the  way  of  fraud  or  sur- 
prise. 

Neither  will  the  Court  imply  a  waiver,  where  the  answer  of  the  underwriter 
gives  explicit  warning  and  annunciation  to  the  assured,  that  he  designs 
to  waive  nothing,  and  that  he  must  come  to  trial,  fully  prepared  to 
prove  everything  necessary  to  his  recovery,  (c) 


(a)  Approved  in  Citizens  Co.  vs.  Doll.  85  Md.  101;  Ins.  Co.  vs.  Ice  Co.  86 
Md.  118.    See  Allegre  vs.  Ins,  Co.  6  H.  &  J.  887,  note  (6). 

(b)  Approved  in  Citizens  Co.  vs.  Do//,  85  Md.  101. 

(cj  Cited  in  Spring  Garden  Ins.  Co.  vs.  Evans,  9  Md.  20,  where  it  was  held 
that  when  all  the  facts  are  admitted,  a  party  has  a  right  to  ask  the  Court  to 
inform  the  jur^  whether  the  evidence  is  sufficient  to  establish  a  waiver. 
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The  terms,  ^'forthwith,''  in  a  policy  of  insurance,  used  in  connection  with 
giying  notice  to  the  underwriter  of  the  occurrence  of  a  loss  by  fire — ^and 
''as  *  soon  as  possible^'  after  a  fire  occurs,  deliver  a  particular  ac-  ^  ^^ 
count  of  such  loss,  are  not  to  be  taken  literally,  but  mean  with  ■■- •  • 
due  diligence,  or  without  unnecessary  procrastination  or  delay,  under 
all  the  circumstances  of  the  case,  (d) 

In  all  ordinary  cases,  whether  due  diligence  has  been  used  by  the  assured; 
or  he  has  been  guilty  of  no  unnecoBsary  procrastination  or  delay,  under 
all  the  circumstances  of  such  cases,  are  questions  of  fact,  to  be  deter- 
mined by  the  jury,  (d) 

It  is  not  analogous  to  the  question  of  diligence  exacted  by  the  law,  from  the 
holder  of  a  dishonored  note  or  bill,  desirous  of  fixing  the  liability  of 
previous  parties  to  such  instruments. 

A  policy  of  insurance,  executed  in  Baltimore,  against  fire  on  merchandise  in 
a  house  at  F.  required  the  assured  forthwith,  to  give  notice  to  the  under- 
writer of  any  loss.  The  mail  left  F.  on  Monday,  Wednesday  and  Fri- 
day, for  Baltimore.  The  fire  took  place  on  Friday  night,  and  the  assured 
did  not  give  notice  by  mail  on  Wednesday.  All  the  circumstances  at- 
tending the  condition  of  the  property,  and  the  efforts  of  the  assured  to 
collect,  and  preserve  it  in  its  damaged  state  should  have  been  left  to  the 
jury  to  determine,  whether  the  assured  was  not  so  occupied  on  Tuesday, 
in  doing  everything  in  his  power  for  the  safety  and  protection  of  the 
property,  as  to  show,  he  had  neither  time  nor  opportunity  to  put  the 
notice  in  the  post-office,  in  season  for  the  mail  of  that  day. 

Appeal  from  the  Baltimore  Coanty  Court.  This  was  an  action 
of  covenant  apon  a  policy  of  insurance  against  fire,  brought  on  the 
12tb  November,  1842,  by  the  appellant  against  the  appellee,  who 
pleaded  nan  infregit  conventionem. 

The  plaintiff*,  to  support  the  issue  on  his  part,  gave  in  evidence  his 
application  for  insurance. 

Baltimore,  Sep.  28th,  1839. 
To  the  President  and  Directors  of 

The  Baltimore  Fire  Insurance  Co., 

The  subscribers  want  insurance  on  account  of  Eicbard  Edwards, — 
desire  to  be  insured  against  lost  or  damage  by  fire,  for  the  term  of 
one  year,  to  the  amount  of  $5,000,  on  the  property  described  below; 
that  is  to  say,  on  merchandise,  such  as  is  kept  in  a  country  store,  in 
a  frame  building,  now  occupied  by  E.  E.,  located  between  two  moun- 
tains, stahding  alone.  Frame  stable  about  one  hundred  yards  from 
store.  A  furnace  about  five  hundred  yards  from  store.  In  Farrands- 
viUe,  Clinton  County,  Pennsylvania,  near  the  canal.  If  any  loss 
•shoald  happen,  the  amount  of  said  loss  to  be  paid  to  Hooper 
&  Graff,  they  showing  a  legal  claim  against  the  said  Edwards.    -I- •  ^ 

Hooper  and  Geaff. 

"What  premium  will  be  required!" 

"$5,000,  at  1  per  cent.,  t50."J 

^Baltimore,  28th  September,  1839. — Accepted. 

Hooper  &  Graff." 


(d)  Approved  in  Providence  Ins,  Co.  vs.  Martin^  32  Md.  815. 
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Also: — 

Baltimore  F.  Ids.  Office,  1st  Oct.  1839. 
Mb.  Hoopeb, 

Dear  Sir : — Yoa  will  pleae  call  at  the  office  as  soon  as  yoa  can 
make  it  convenient,  as  I  cannot  make  out  your  policy  before  I  Sf>i6 
you.  Respectfully,  W.  A.  Tucker,  Pret^t 

Baltimore  F.  Ins.  Office.  19th  Oct.  1839. 

Dear  Sir : — If  you  should  be  passing  by  my  office,  please  call  in. 

Respectfully  yours,  W.  A.  Tucker,  Pres'L 

Messrs.  Hooper  &  Graff. 

The  policy  of  insurance,  dated  23d  October,  1839,  was  in  con- 
formity to  the  order  for  insurance. 

The  7th  article  of  the  policy,  made  it  the  duty  of  all  persons  insured, 
in  case  of  fire,  to  do  every  thing  in  their  power  for  the  safety  and 
protection  of  the  property  insured ;  and  all  persons  insured  by  this 
company,  sustaining  any  loss  or  damage  by  fire,  are  forthwith  to 
give  notice  to  the  company ;  and  as  soon  after  as  possible,  to  deliver 
in  as  particular  an  account  of  their  loss  or  damage,  signed  by  their 
own  hands,  as  the  nature  of  the  case  will  admit ;  and  make  proof  of 
the  same  by  their  oath  or  affirmation,  and  by  their  books  of  accoants, 
and  other  proper  vouchers  as  shall  be  reasonably  required,  and  shall 
make  oath  whether  any,  and  what  other  insurance  is  made  on  the 
same  property,  and  shall  procure  a  certificate  under  the  hand  of  a 
magistrate,  or  notary  public,  (most  contiguous  to  the  spot  where 
the  fire  happened,  and  not  concerned  in  such  loss,)  that  they  are 
acquaint>ed  with  the  character  and  circumstances  of  the  person  or  per- 

^  sons  insured,  and  do  know,  or  verily  believe,  •  that  he,  she,  or 
*  •  •^  they,  really  and  by  misfortune,  and  without  fraud  or  evil  prac- 
tice, have  sustained  by  such  fire,  loss,  or  damage  to  the  amount  therein 
mentioned  ^  and  until  such  affidavits  and  certificates  are  prodoced, 
the  loss  shall  not  be  payable.  So,  also,  if  there  appear  any  fraud  or 
false  swearing,  the  claimant  shall  forfeit  his  claim  to  restitution  or 
payment  by  virtue  of  this  policy. 

The  plaintiff  also  proved  the  following  letters,  admitted  to  hare 
been  received  by  the  company  : 

Baltimore,  Nov.  26th,  1839. 
William  A.  Tucker,  Esq.,  President,  &c. 

Sir : — We,  yesterday,  received  information  of  the  destruction,  by 
fire,  of  the  property  insured  by  you,  by  policy  No.  5959  (dated  per 
application,  Sept.  28th,  1839,  in  the  name  of  Richard  Edwards,) 
which  insurance  was  effected  b}'  us,  and  to  be  paid  to  us  if  loss  shoold 
take  place ;  we  shall  immediately  take  steps  to  procure  the  necessaiy 
proofs  of  the  loss,  amount  of  property  destroyed,  and  furnish  joa 
with  the  same.  You  will,  therefore,  hold  the  same  subject  to  oor 
order  and  adjustment.  Eespectfully  yours, 

HOOPBB  AND  OSAFF. 
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Also: — 

Baltimore,  Dec.  28th,  1839. 
Wm.  A.  Tucker,  Esq.,  President,  &c. 

Sir: — ^We  lay  before  yon  this  day,  papers  shewing  the  loss  by  fire 
on  policy  No.  5959,  which  yon  will  examine. 

Respectfully,  Hoopeb  and  Gbaff. 

Also : — 
To  the  P.  and  D.  of  the  B.  F.  Insurance  Co. 

Grent : — ^Ton  will  take  notice,  that  I  did,  on  the  7th  December, 
1839,  transfer  all  my  right,  title,  claim  and  interest  in  policy  No. 
5959  (Baltimore  Fire  Insurance  Go.,)  to  Messrs.  Hooper  &  Graff. 
Yon  will,  therefore,  account  to  them  for  the  loss  sustained  on  said 
policy,  and  their  receipt  will  be  good  for  the  same. 

Respectfully,  Riohabd  Edwabds. 

Baltimore,  Jan.  9th,  1840. 

•  Baltimore,  F.  Ins.  OflBce,  Jan.  13th,  1840. 
Dear  Sir: — I  wish  to  see  your  books  and  other  papers  in  re-  ^^" 
lation  to  your  loss  under  the  policy  from  this  office. 

Respectfully,  Wm.  A.  Ttjckbb,  Pres't. 

P.  S. — On  reflection,  I  wish,  also,  to  see  the  bills  of  parcels  of  your 
purchases.    You  will  please  to  call  at  the  office  as  soon  as  convenient. 

Wm.  a.  Tuckbb,  Pres't. 
(Mr.  Richard  Edwards,  Farrandsville,  Clinton  County,  Pennsyl- 
yania. — Care  of  Hooper  &  Graff,  Baltimore.) 

Baltimore,  Jan.  14th,  1840. 
W.  A.  Tucker,  Esq.,  Pres't  B.  F.  Ins.  Co. 

Sir: — In  reply  to  your  note  of  yesterday,  I  must  beg  leave  to  refer 
you  to  Messrs.  Hooper  &  Graff,  as  you  are  well  aware  they  are  the 
only  persons  authorized  to  settle  the  claim  in  the  policy  No.  5959. 

Riohabd  Edwabds. 
Also: — 

Baltimore,  Feb.  11th,  1840. 
To  the  P.  and  D.  of  the  Baltimore  F.  I.  Co. 

Gent : — We  beg  leave  respectfully  to  inform  you,  that  the  books 
of  account  of  Richard  Edwards  of,  &c.,  showing  the  amount  and 
value  of  the  merchandise  covered  by  your  policy  of  the  23d  of  Octo- 
W,  1839,  No.  5959,  and  subsequently  destroyed  by  fire,  as  you  have 
been  already  advertised,  are  in  our  possession,  at  our  oflSce  in  North 
street,  subject  to  your  examination  at  your  pleasure,  for  which  pur- 
pose we  will  deliver  them  to  you,  if  desired ;  and  that  we  are  ready 
to  furnish  any  other  proof  in  addition  to  that  already  communicated, 
which  yon  may  reasonably  require  of  the  fact  and  extent  of  said  loss. 
We  have  the  honor  to  be, 

Very  respectfully,  your  obedient  serv'ts. 

Nelson  and  Buchanan,  Atty's  for  R.  E. 
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Also : — 

iBaltimore  F.  Ins.  OfBce,  March  ;M,  1840. 
To  Richard  Edwards,  Esq. 

Sir: — ^The  books  and  papers  yoa  have  left  for  the  inspection  of  the 
company,  to  sustain  yoar  claim  for  loss  under  a  policy  effected  at 
this  office,  were  so  numerous,  that  I  am  only  able  now  to  state,  after 
1  fit  ^^^^^  examination,  that  this  company  *  considers  them  wholly 
*"*  unsatisfactory  as  to  the  amount  of  your  claim,  even  if  the  com- 
pany were  responsible  at  all.  They  deny,  however,  any  responsibil- 
ity by  reason  of  a  material  concealment  as  to  the  character  of  th« 
risk;  and  even  if  the  policy  ever  had  attached,  by  reason  of  the  cir- 
cumstances attending  the  fire,  if  any  responsibility  ever  had  existed, 
it  has  all  been  discharged,  and  your  claim  forfeited  under  the  7th 
condition  of  insurance  annexed  to  the  policy;  for  you  have,  on  oath, 
rendered  an  account  of  loss,  in  which  yon  estimate  a  lot  (of  goods) 
at  Lockhaven,  as  worth  $150;  which,  in  the  first  place,  was  never  in- 
tended to  be  included  in  the  policy ;  and,  in  the  second  place,  we 
suppose,  was  not  consumed  by  fire.  With  a  reservation  of  all  objec- 
tions to  3onr  recovering,  in  any  form,  and  without  intending  to 
waive  any  of  our  rights  under  the  policy,  we  leave  yon  to  pursue  any 
course  you  may  deem  expedient.  Respectfully, 

W.  A.  Tucker,  Pres't, 

The  plaintiff  offered  proof  of  the  location  and  condition  of  the 
store  and  its  contents ;  the  goods  left,  after  the  fire,  were  removed  to 
an  adjacent  building;  many  in  a  bad  condition,  soiled  and  rumpled, 
and  were  then  in  the  possession  of  the  sheriff  of  the  county,  who  had 
commenced  arranging  them,  for  the  purpose  of  making  an  inventory. 
The  witness,  on  the  next  day  (Saturday,)  assisted  the  sheriff,  who 
was  then  absent  two  days,  and  locked  up  the  goods;  as  soon  as  the 
inventory  was  finished,  a  copy  was  made  and  sworn  to  by  plaintiff. 
After  the  inventory  and  affidavit  were  finished,  they  were  put  into 
the  post-office  at  Farrandsville,  directed  to  Hooper  &  Graff,  Balti- 
more, the  inventory  and  affidavit  were  procured  for  the  plaintiff  as 
soon  as  they  possibly  could  be  done.  They  were  engaged  two  or 
three  days  in  taking  the  inventory.  Witness,  when  in  Baltimore, 
went  to  the  office  of  defendant,  and  there  saw  the  copy  of  inventory, 
and  which  he  sent  to  Messrs.  Hooper  &  Graff,  from  F.,  in  the  posses- 
sion of  Mr.  Tucker,  the  president  of  the  company.  Mr.  Buchanan 
stated,  that  witness  was  Mr.  Edwards'  clerk,  and  had  brought  down 
all  the  books  and  papers,  and  they  were  now  ready  to  go  into  an  ex- 
amination  of  them,  to  which  Captain  Tucker  replied,  he  had 
lo4   #  y(j  ijjm^  jjjgy  I'^jp  j^Q  examination,  but  would  like  to  have  the 

books  and  papers  sent  to  the  office,  so  that  he  could  examine  them  at 
his  leisure.  The  interview  with  Captain  Tucker  was  in  the  latter 
part  of  January  or  February,  1840,  and  there  was  but  one-  Depo- 
nent reached  Baltimore  on  the  third  day  after  he  left  Farrandsrille; 
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the  plaintiff  was  in  F.  from  the  time  of  the  fire  until  January.    The 
goods  were  levied  on  by  the  sheriff,  after  the  fire,  under  execution. 

Evidence  was  also  given  by  the  plaintiff  of  the  visit  of  Hooper  to 
the  president  of  the  company;  the  delivery  of  the  inventory  and  va- 
rious accounts,  and  that  the  loss  was  disputed  by  the  company,  be- 
cause Captain  Tucker  contended,  in  a  conversation  he  had  with  Ed- 
wards and  Hooper,  that  they  had  not  performed  the  conditions  of 
the  policy  in  rendering  an  account,  whereby  the  company  could  as- 
certain the  loss;  and  also  complained  to  Mr.  Hooper,  as  the  agent  of 
Edwards,  of  the  delay  in  transmitting  the  account  and  statement  of 
loss,  and  Captain  Tucker  complained  to  witness  that  the  company 
had  not  been  notified  of  the  sherifi^s  sale,  which  took  place  after  the 
fire,  so  that  the  company  had  no  opportunity  of  appointing  appraisers 
to  ascertain  the  partial  loss  as  provided  for  by  one  of  the  conditions 
of  the  policy. 

The  plaintiff  also  proved  the  burning  of  his  store  on  the  evening 
of  the  18th  November,  1839;  that  the  sheriff  who  levied  upon  the 
goods  did  not  authorize  the  taking  of  any  inventory,  except  when  he 
was  present ;  that  the  plaintiff  offered  to  assist  him  in  taking  it,  and 
he  had  the  assistance  of  his  clerk  in  part.  The  sheriff  took  posses- 
sion on  the  21st  November,  1839,  and  commenced  his  inventory  on 
the  22d,  and  completed  the  same  on  the  14th  December.  The  con- 
fusion from  the  fire  produced  much  delay.  Edwards  could  not  have 
obtained  a  copy  until  the  sheriff'  completed  his.  The  sheriff's  sale 
oommenced  on  the  16th  December,  1839,  was  adjourned  from  day  to 
day,  and  completed  8th  January,  1840.  The  inventory  comprised 
about  twelve  pages  of  folio  paper.  The  distance  from  Lockhaven  to 
Farrandsville  is  about  seven  miles.  Witness  was  not  certain  whether 
the  mail  came  daily  from  F.  to  L.,  or  every  other  day,  from  the  21st 
November,  1839,  to  the  1st  January,  1840.  From  •Lock- 
haven  to  Baltimore,  there  was  then,  and  is  now,  a  daily  mail.  ^^'^ 
The  F.  and  L.  mail  are  united  at  L.  The  sheriff  had  exclusive  pos- 
session on  and  after  the  2l8t  November,  1839,  of  the  injured  and  re- 
maining goods.  The  plaintiff  was  not  at  home  on  the  evening  of  the 
fire,  he  had  gone  to  Lockhaven,  and  returned  about  10  o'clock,  after 
the  fire.  There  was  a  post-office  at  Farrandsville,  and  the  mail  left 
there  on  Monday,  Wednesday  and  Friday  for  Baltimore,  and  if  no 
accident  happened,  a  letter  would  arrive  in  B.  from  F.  on  the  night 
of  the  third  day,  and  be  delivered  on  the  morning  of  the  fourth  day. 
It  was  triweekly  at  F.  in  1832.  In  the  spring  of  1840,  it  was  daily. 
The  mail  did  not  leave  F.  regularly,  and  frequently  failed  to  connect 
at  WiUiamsport.  In  1839  there  were  three  contracts  for  carrying 
the  mail  between  F.  and  Northumberland,  which  was  the  distribu- 
tive ofBce ;  that  six  or  eight  days  would  not  be  unreasonable  from 
F.  to  Baltimore,  as  the  roads  were  obstructed  at  that  time  from  the 
20tU  of  the  month.  From  F.,  the  mail  in  December  would  be  very 
QQcertain.    The  mails  from  N.  to  B.,  in  Baltimore,  were  as  follows : 
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15th  November,  received  on  the  16th ;  17th  on  the  18th ;  18th  none; 
19th  on  the  20th;  20th  to  27th,  each  on  the  day  following;  to  1st 
December,  none. 

The  plaintiff  also  proved,  that  before  the  11th  February,  1840,  his 
counsel  called  on  the  defendants,  and  requested  to  see  the  prelimi- 
nary proofs  of  loss,  furnished  them  by  the  plaintiff,  but  that  the  de- 
fendants refused  to  show  him  the  same;  and  that  before  the  trial  of 
this  case,  notice  was  given  to  the  defendants  to  produce  the  same  in 
Court,  which  they  have  refused  to  do. 

The  plaintiff  prayed  the  Court  to  instruct  the  jury : 

^'  That  if  they  believed  the  facts  set  out  in  the  foregoing  statement, 
the  defendants  have  waived  the  adduction  by  the  plaintiff  of  the 
preliminary  proofs  required  by  the  conditions  annexed  to  the  policy 
of  insurance,  and  that  such  waiver  dispenses  the  plaintiff  from  now 
offering  evidence  of  his  having  furnished  the  same." 

The  defendants  prayed  the  Court's  opinion  to  the  jury  as  follows: 
^  ^  •  1st.  That  if  they  find,  from  the  evidence  that  the  hoase'in 
'  ^^  which  the  goods  insured  were  at  the  application  for  the  insar- 
ance,  was  used  as  a  dwelling  house,  that  then  the  policy  in  this  case 
is  void  under  the  2nd  article  of  the  conditions  annexed  to  the  policy 
in  question,  because  the  description  of  the  same  in  the  application 
for  insurance  was  false. 

2d.  If  the  jury  find  the  facts  stated  in  the  first  prayer,  and  also 
find,  that  if  said  house  had  been  truly  described  as  occupied  as  a 
dwelling,  that  the  risk  of  the  insurance  would,  in  the  opinion  of  the 
underwriters,  have  been  considered  as  enhanced,  and  a  higher  pre- 
mium have  been  charged  than  was  charged  in  this  case,  that  then 
the  plaintiffs  are  not  entitled  to  recover,  the  policy  being  void  under 
the  2d  article  of  the  conditions  of  insurance,  attached  to  said  policy. 

3d.  That  the  plaintiffs  are  not  entitled  to  recover,  because  tbey 
have  not  offered  evidence  that  they  forthwith  gave  notice  of  the 
loss  to  the  defendants,  or  as  soon  as  possible  after  the  fire  occarred, 
delivered  to  them  the  particular  account  of  their  loss  or  damage, 
signed  by  them,  as  the  nature  of  the  case  admitted ;  and  made  proof 
of  the  same  by  his  oath,  and  by  his  books  and  accounts  and  other 
proper  vouchers,  as  required  by  the  7th  condition  attached  to  the 
policy. 

4th.  That  the  true  construction  of  the  policy  of  insurance  in  this 
case,  is,  that  the  insurance  was  effected  for  the  benefit  of  Hooper  & 
Graff,  the  persons  applying  for  the  same  as  evidenced  by  the  order 
for  insurance  of  the  28th  September,  1839,  given  in  evidence  by  plain- 
tiff, and  the  terms  of  the  policy  itself;  and  that  no  recovery  can  be 
had  in  this  case  for  any  loss,  which  the  jury  may  find  from  the  evi- 
dence, occasioned  to  the  goods  insured,  without  evidence  that  said 
Hooper  &  Graff  had  a  legal  claim  against  said  Edwards,  the  plain- 
tiff', and  if  there  be  any  evidence,  then,  only  to  the  extent  of  any 
such  claim  as  may  be  shewn  by  evidence. 
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The  Oonrt,  [Le  Oband,  A.  J.,]  rejected  the  prayer  of  the  plaintiff 
and  also  rejected  the  first,  second,  and  fonrth  prayers  of  the  defend- 
ants, and  granted  the  third  prayer  of  defendants. 

To  the  rejection  of  the  plaintiff's  prayer,  and  the  granting  of  the 
third  prayer  of  defendants,  the  plaintiff  excepted,  and  prosecuted 
this  appeal. 

*  The  caase  was  argued  before  Abc^eeb,  C.  J.,  Dobsey,  -q- 
Spbncb,  and  Mabtin,  J  J.  *®* 

NeUon  and  W.  F.  Oiles^  for  the  appellant. 
R.  Johnson  and  David  Stewartj  for  the  appellees. 

DoBSBY,  J.  delivered  the  opinion  of  this  Court.  The  bill  of  ex- 
ceptions taken  by  the  appellant  in  this  cause,  is  to  the  County  Court's 
refusal  to  grant  the*prayer  made  by  him,  and  to  the  granting  of  the 
third  prayer  of  the  defendants. 

The  plaintiff'  prayed  the  Court  to  instruct  the  jury,  "  that  if  they 
believed  the  facts  set  out  in  the  foregoing  statement,  the  defendants 
have  waived  the  adduction,  by  the  plaintiff,  of  the  preliminary  proofs 
required  by  the  conditions  annexed  to  said  poliey  of  insurance,  and 
that  such  waiver  dispenses  the  plaintiff  from  now  offering  evidence 
of  his  having  furnished  the  same." 

Assuming  that  the  letter  of  the  defendants,  of  the  3d  of  March, 
1840,  was  a  flat  denial  of  the  plaintiff's  right  to  recover,  upon  a 
ground  going  to  the  merits  of  the  plaintiff's  claim,  and  having  no  ref- 
erence to  the  preliminary  proofs  thereof,  to  be  furnished  to  the  de- 
fendants, (which,  for  the  plaintiff,  is  the  most  favorable  light  in 
which  it  could  be  regarded,)  the  plaintiff's  prayer  was  properly  re- 
jected by  the  Court.  It  carried  the  doctrine  of  implied  waiver  of 
preliminary  proofs  far  beyond  any  of  the  cases  referred  to  in  support 
of  it;  and  farther  than  it  can  be  legitimately  extended  upon  the 
principles  on  which  it  is  founded. 

In  the  case  of  AUegre  vs.  I'he  Maryland  Ins.  Co.  6  H.  dk  J.,  408 
the  preliminary  proof  omitted  to  be  furnished  to  the  underwriters, 
was  the  invoice  of  the  cargo  insured,  which,  with  all  the  preliminary 
proofs  requisite  in  that  case,  were  of  such  a  character,  that  furnish- 
iog  them  by  the  insured,  at  the  date  of  the  letter  from  the  Insurance 
Conipauy,  would  have  been  a  sufficient  compliance  with  the  provi- 
sions of  the  policy,  in  respect  to  the  preliminary  proofs ;  and  a  requi- 
sition for  their  production,  could,  by  the  assured,  at  once  have  been 
complied  with. 

The  principles  upon  which  the  waiver  of  preliminary  proofs  de- 
pend, are  correctly  stated  in  the  case  of  McMastera  and  Bruce  vs. 
Ifc«  Western  Mut  Ins.  Co.,  25  Wendell^  382,  where  the  Court  say, 
**the  law  is  well  settled,  that  if  there  be  a  formal  ♦defect  in  ^^^ 
the  preliminary  proofs,  which  could  have  been  supplied  had  an  *^^ 
objection  been  made  by  the  underwriters,  to  payment  on  that  ground ;. 
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if  they  do  not  call  for  a  docnment,  for  instance, orznake  an  objection 
on  the  ground  of  its  absence  or  imperfection,  bnt  put  their  refusal 
apon  other  grounds,  the  production  of  such  further  preliminary  proofe 
will  be  considered  as  waived."  And  speaking  of  the  interviews  be- 
tween the  insured  and  the  agents  of  the  company,  the  Court  farther 
say,  ^'  had  the  objection  been  made  in  the  course  of  these  interviews, 
the  defects  might  at  once  have  been  remedied." 

In  the  case  of  the  ^tna  Fire  Ins.  Co.  vs.  2\/ler^  16  Wendell^  401, 
Ohanceilor  Walworth  says,  ^Hhe  law  is  well  settled  in  this  State^ 
that  if  there  is  a  formal  defect  in  the  preliminary  proofis,  required  by 
the  policy  or  the  custom  of  the  place,  and  which  could  probably  bare 
been  supplied,  had  any  objection  been  made  by  the  underwriters,  to 
the  payment  of  the  loss  on  that  ground ;  if  the  insurers  do  not  call 
for  the  document,  or  make  no  objection  on  the  ground  of  its  absence 
or  imperfection,  but  put  their  refusal  to  pay  distinctly  on  some  other 
ground,  the  production  of  such  further  preliminary  proof  will  be  con- 
sidered as  waived."  And  in  2  Wendell^  71,  Ocean  Ins.  Co.  vs.  Franm, 
it  is  decided,  that  ^' where  the  underwriters  make  no  objection  to  the 
sufBciency  of  proof  of  interest,  but  put  their  refusal,  to  pay  on  the 
ground  that  they  are  not  liable  for  the  loss,  it  is  a  waiver  of  prelimi- 
nary  proof  of  interest."  Why  is  it  such  waiver  t  Because,  had  the 
objection  been  then  raised,  the  proof  of  interest,  according  to  the 
stipulations  of  the  policy,  could  then,  and  would  have  been  adduced 
by  the  assured. 

But  what  is  the  objection  to  the  sufficiency  of  the  preliminary 
proofs  in  the  case  now  before  us  t  It  is,  that  the  notice  of  the  loss 
b3'  fire,  was  not  *<  forthwith  "  given,  and  a  particular  account  of  the 
loss  or  damage,  '^  as  soon  after  as  possible,"  delivered  by  the  assured 
to  the  assurers.  Suppose  the  objection  had  been  raised  in  the  letter 
of  the  president  of  the  Insurance  Company,  of  the  3d  March,  1840, 
could  the  appellant  have  bettered  his  condition!  Would  notice  then 
^iven,  or  an  account  of  loss  then  delivered,  have  been  a  compliance 
with  the  conditions  of  the  policy  T  Unquestionably  not.  There  is  no 
-  ^  ground,  •therefore,  for  the  implication  of  the  waiver  insisted 
*  ^  •  on  by  the  appellant.  He  could  not  have  removed  the  objection 
had  it  been  made;  he  has  sustained  no  injury  by  its  non-diselosore. 
The  conduct  of  the  appellees  has  lulled  him  into  no  false  security: 
has  prejudiced  him,  neither  in  the  way  of  fraud,  nor  surprise. 

Suppose,  however,  it  were  otherwise,  and  that  the  objection,  if 
raised,  could  then  have  been  obviated  by  the  appellant,  we  think  the 
letter  of  the  underwriters,  of  the  3rd  of  March,  1840,  repels  every 
presumption  of  any  waiver  on  their  part,  and  is  an  explicit  warning 
and  annunciation  to  the  appellee,  that  they  designed  to  waire 
nothing,  and  that  on  the  trial  of  any  action  which  he  might  institute 
against  them,  he  must  come  prepared  to  prove  everything,  which, ac- 
cording to  the  terms  and  conditions  of  the  policy  of  insurance,  it  was 
necessary  to  prove,  to  entitle  him  to  recover. 
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For  the  reasons  we  have  stated,  we  think  the  County  Court  were 
right  in  rejecting  the  appellant's  prayer. 

The  third  prayer  of  the  appellees,  to  the  granting  of  which  the  ap- 
pellant has  excepted,  is,  ^' that  the  plaintifi's  are  not  entitled  to  re- 
eorer,  because  they  have  not  offered  evidence,  that  they  forthwith  gave 
notice  of  the  loss  to  the  defendants,  or  as  soon  as  possible  after  the 
fire  occurred,  delivered  to  them  the  particular  account  of  their  loss 
or  damage,  signed  by  them,  as  the  nature  of  the  ca^^  admitted,  and 
made  proof  of  the  same  by  his  oath,  and  by  his  books  and  accounts, 
and  other  proper  vouchers,  as  required  by  the  seventh  condition  at- 
tached to  the  policy." 

To  enable  us  to  judge  of  the  correctness  of  the  Court's  conduct,  in 
granting  this  prayer,  the  meaning  of  the  terms,  '*  forthwith,"  and, 
*^  as  soon  as  possible,"  as  used  in  the  policy  of  insurance,  ought  to  be 
aseertained.  To  give  to  them  their  literal  import,  would,  in  almost 
every  case  of  loss  by  fire  that  occurs,  strip  the  insured  of  all  hope  for 
indemnity  for  the  loss  incurred ;  and  policies  of  insurance  against 
fire,  would,  as  to  the  insured,  instead  of  being  contracts  of  indemnity, 
as  they  profess  to  be,  become  engines  of  fraud  and  injustice  in  the 
hands  of  the  underwriters,  and  a  recovery  by  the  insured,  would  be 
rarely,  indeed,  if  ever  practicable.  Such  a  construction,  -^^ 
•therefore,  has  not  been  sanctioned  by  Courts  of  justice.  *^" 
The  true  meaning  of  those  terms  is,  with  due  diligence,  or  without 
unnecessary  procrastination  or  delay,  under  all  the  circumstances  of 
the  case.  See  Inman  vs.  Western  Fire  Ins.  Co,j  12  Wendell^  461, 
where  it  was  determined  that,  "  forthwith,"  in  such  a  policy,  imposes 
upon  the  insured  nothing  more  than  what  is  called  due  diligence 
under  all  the  circumstances  of  the  case ;  and  Cornell  vs.  Le  Ray,  9 
Weiulell,  166,  where  it  was  decided,  that  ^^  the  assured  is,  as  soon 
after  the  fire  as  possible,  to  deliver  in  a  particular  account  of  such 
loss  or  damage,  and  this  means  no  more,  than  it  is  to  be  done  with 
due  diligence,  under  all  the  circumstances  of  the  case;  there  is  to  be 
no  unnecessary  procrastination  or  delay." 

In  all  ordinary  cases,  whether  due  diligence  has  been  used  by  the 
insured,  or  he  has  been  guilty  of  no  unnecessary  procrastination  or 
delay  under  all  the  circumstances  of  the  respective  cases,  are  ques- 
tions of  fact  to  be  determined  by  a  jury.  We  cannot  assent  to  the 
proposition  contended  for  by  the  appellees,  that  the  same  transmis- 
sion of  notice  of  loss  necessary  to  constitute  due  diligence  on  the 
part  of  the  insured  in  this  case,  that  according  to  ''  The  Law  Mer^ 
^hantj^^  and  an  unbroken  chain  of  decisions  of  Courts  of  justice,  is 
deemed  due  diligence  by  the  holder  of  a  bill  of  exchange  or  promis- 
sory note,  seeking  to  charge  those  contingently  liable  for  the  payment 
thereof,  viz:  that  notice  must  be  transmitted  to  those  sought  to  be 
charged  by  it,  by  the  next  mail  after  the  dishonoi*  of  the  bill  or  note. 
Such  a  rule,  as  an  unbending  principle  of  law,  has  not,  and  we  think 
ought  not,  to  be  applied  to  contracts  like  that  now  before  this  Court. 
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And  in  reference  to  such  contracts,  we  entirely  concar  with  the 
views  and  principles  so  perspicnoasly  and  forcibly  stated,  in  not^^ 
{p,)  to  page  451,  of  1  Stark,  an  Ev.^  as  follows,  ^Mn  general,  qaestioDs 
of  reasonable  time,  reasonable  care,  dae  diligence,  probable  caose, 
and  such  like,  depend  so  mach  on  their  own  peculiar  circnmstaDoes 
as  not  to  admit  conveniently  of  any  general  rules,  and  it  is  of  greater 
convenience  to  depend  on  the  judgment  and  discretion  of  a  jury,  de- 
ciding on  a  comparison  of  the  circumstances  with  the  ordinary 
course  of  practice,  or  with  reference  to  the  ordinary  principles  of  fair 
^^  *and  honest  dealing,  than  to  introduce  such  a  multiplicity  ot 
^^^  legal  rules  and  definitions  as  would  be  necessary  for  the  doe 
decision  of  cases,  subject  to  such  infinite  variety  of  circumstances. 
It  is,  in  truth,  a  matter  of  important  and  obvious  policy,  rather  to 
refer  questions  of  this  nature  as  matters  of  fact  to  a  jury,  than  te 
irame  legal  rules  applicable  to  particulars.  The  difficulty  of  framing 
precise  rules  must,  in  such  circumstances,  be  very  great,  for  the 
reasons  adverted  to,  unless  they  be  founded  on  some  prominent  and 
decisive  incidents.  Whenever  the  Court  decides  upon  circumstanoett, 
the  decision  would  become  a  precedent  and  rule  of  law,  and  as  such 
decision  would  afibrd  room,  by  comparison,  for  a  great  number  of  dis 
tinctions,  the  obvious  effect  would  be,  to  multiply  such  decisions  and 
distinctions  to  a  very  inconvenient  and  burthensome  extent.  On  the 
other  hand,  by  abstaining  from  legal  decision,  except  in  cases  where 
some  decisive  rule  or  principle  of  law  is  clearly  applicable,  and  by 
adopting  in  others  the  inference  of  the  jury,  in  point  of  fact,  sub- 
stantial justice  is  administered  in  simplicity,  and  free  from  perplexity 
occasioned  by  nice  and  subtle  distinctions,  and  conflicting  decisions. 
And  this  is  an  advantage,  and  by  no  means  an  unimportant  one,  in- 
cident to  the  system  of  trial  by  jury :  the  law  can  thus  deal  in  general 
definitions  and  leave  the  rest  as  fact  to  the  jury,  without  multiplying 
decisions  and  precedents;  but  if  the  Judges,  and  not  the  jury,  were 
to  decide,  every  decision  would  become  a  precedent,  and  legal  dis- 
tinctions would  be  multiplied  to  an  excessive  extent." 

According  to  the  facts  in  this  case,  as  appearing  on  the  record, 
would  it  be  irrational  in  the  jury  to  conclude,  that  the  plaintiff  had 
been  guilty  of  no  want  of  due  diligence  in  not  forwarding  a  notice  of 
the  loss  by  the  mail  of  Wednesday,  by  reason  of  his  being  so  occu- 
pied on  Tuesday  in  doing  ''everything  in  his  power  for  the  safety 
and  protection  of  the  property  insured,"  which,  by  the  express 
terms  of  the  policy,  he  was  bound  to  do,  that  he  had  neither  time, 
nor  opportunity,  to  put  the  notice  in  the  post  office  in  time  for  the 
mail  of  that  day. 

-  The  defendant's  third  prayer,  withdrawing  from  the  consideration- 
and  finding  of  the  jury  the  question,  as  to  due  diligence  in  giving 

-  notice  of  the  loss  by  fire,  and  the  question  whether  •there 
1  vU  ^j^g  j^Qy  unnecessary  delay  in  delivering  the  particular  account 
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of  the  Io9S,  we  think  that  in  granting  that  prayer,  the  County  Court 
were  in  error. 

But,  conceding  that  we  are  wrong  in  the  opinion  we  have  ex- 
pressed, as  to  the  tribunal  by  which  the  question  of  due  diligence  in 
giving  notice,  to  the  Insurance  Company,  of  the  time  of  loss,  is  to  be 
determined,  and  that  to  shew  due  diligence,  the  plaintiff  must  prove 
that  such  notice  was  put  into  the  post  office  in  time  for  the  next 
mail,  (after  the  fire,)  from  Farransville  to  Baltimore,  the  County 
Ooart.  in  granting  the  third  prayer  of  the  defendants,  took  that  fact 
from  the  consideration  of  the  jury,  and  determined  it  in  the  nega- 
tive; although  there  was  evidence  before  the  jury,  from  which  it  was 
competent  for  them  to  find,  if  they  believed  from  the  evidence,  the 
fact  so  to  be,  that  such  notice  was  put  into  the  post-office,  in  time  to 
have  been  transmitted  in  the  first  mail,  after  the  fire,  from  Farrans- 
ville to  Baltimore.  On  this  ground,  if  all  others  were  wanting,  we 
think  there  is  error  in  the  Court  below  in  giving  to  the  jury  the  in- 
atmction  prayed  for  in  the  defendant's  third  prayer. 

We  concur  with  the  County  Court  in  its  rejection  of  the  plaintiff's 
prayer,  but  dissent  from  its  granting  the  defendant's  third  prayer, 
and  therefore  reverse  its  judgment. 

Judgment  reversed^  and  procedendo  awarded. 


Phujep  Turneb  vb.  James  T.  N.  Maddox,  Ex'r  of  Eleanor 

W.  Turner. — December,  1845. 

Under  the  Act  of  1785,  ch.  80,  sec.  11,  the  Courts  have  power  to  enter  judg- 
ments on  awards  returned  under  that  Act,  notwithstanding  the  death  of 
either  of  the  parties  to  the  cause  referred,  (a) 

So  in  an  action  upon  a  contract  to  indemnify  one  from  the  consequences  of 
a  judgment  to  be  rendered  in  a  pending  suit,  and  which  suit  was  re- 
ferred under  the  Act  of  1785,  and  during  the  reference,  the  person  to  be 
indemnified  died,  the  defendant,  the  guarantor,  cannot  impeach  the 
validity  of  such  judgment  by  showing  the  death  of  the  defendant 
therein,  before  it  was  rendered  upon  the  award. 

^Evidence  should  correspond  with  the  allegation  of  the  declaration,  -g ^  « 
or  be  confined  to  the  point  in  issue,  -(b)  1 V 1 

In  an  action  by  an  executor  to  recover  back  money  alleged  to  have  been  paid 
by  bis  testatrix  in  her  life-time,  he  cannot  show  a  payment  by  himself 
after  her  death. 


(a)  S^  Rev.  Code,  Art.  67,  X,  sec.  3. 

(b)  See  Waish  vs.  QHmor,  8  H.  &  J.  294,  note  (d),  to  the  same  effect.  The 
objection  to  a  variance  between  the  allegations  of  the  declaration  and  the 
proof,  should  be  made  in  the  Court  below  by  objecting  to  the  evidence  when 
offered,  or  by  a  prayer  properly  framed  for  that  purpose;  if  not  so  made  it 
will  not  be  heard  in  the  Court  of  Appeals.  Strauss  vs.  Young,  86  Md.  255; 
Leopard  vs.  Canal  Co.  1  Gill,  170,  note. 
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Appeal  from  St.  Mary's  County  Court.  This  was  an  action  of 
assumpsit  brought  on  the  11th  July,  1843,  by  the  appellee,  who  de- 
clared, that  the  appellant,  on  the  23rd  January,  1838,  in  considera- 
tion that  the  said  E.  W.,  then  administratrix  as  aforesaid,  inhabiting 
in  this  State;  that  is  to  say,  at,  &c.,  had  a  settlement  by  which  sbe 
paid  to  the  said  Philip  all  his  right,  title,  claim  and  interest  to  the 
personal  estate  of  Henry  Turner ;  he,  the  said  P.,  undertook  and 
faithfully  promised,  that  he,  the  said  P.  would  indemnify  her,  the 
said  E.  W.,  administratrix  as  aforesaid,  against  all  and  any  charges 
and  damages  whatsoever,  for  and  by  reason  of  a  suit  pending  be- 
tween L.  E.  T.  and  the  said  E.  W.  T.,  administratrix  of  H.  T.  And 
the  said  James  T.  N.  in  fact  saith,  that  the  said  E.  W.  giving  faith 
and  credit  to  the  promise  and  assumption  aforesaid,  of  the  aforesaid 
P.,  afterwards,  &c.,  did  pay  over  to  the  said  P.  all  his  right,  title, 
claim  and  interest  as  aforesaid.  And  the  said  James  T.  N.  in  fact 
further  saith,  that  afterwards,  &c.,  the  said  L.E.T.  obtained  a  judg- 
ment against  her,  the  said  E.  W.,  and  thereby  recovered  a  consid- 
erable sum  of  money,  amounting,  in  the  whole,  to  the  sum  of,  &c. 
And  the  said  E.  W.,  in  her  life-time,  had  also  thereby  been  pat  to 
very  great  charges,  and  forced  to  lay  out  and  expend  sundry  other 
large  sums  of  money,  for  her  costs  accruing  on  her,  the  said  E.  W., 
defending  the  said  suit,  amounting  to  the  further  sum  of,  &c.,  as  by 
the  record  of  the  said  County  Court  may  more  fully  appear;  of  all 
which  premises  the  said  P.  afterwards,  &c.,  had  notice.  And  so  the 
said  James  T.  N.,  executor  as  aforesaid,  saith,  that  the  said  Philip 
did  not  indemnify  her,  the  said  Eleanor  W.,  according  to  the  promise 
and  assumption  aforesaid,  of  him,  the  said  Philip. 

The  defendant  pleaded  non  assumpsit. 

1st  Exception. — At  the  trial  of  the  cause  the  plaintiff  read  >in  eri- 
dence  the  agreement  between  Philip  Turner  and  Mrs.  Eleanor 
Turner,  viz : 

♦"I  have  this  day,  January 23rd,  1838,  had  a  settlement 
mVZ  ^i^;jj  ]^rg^  Eleanor  W.  Turner,  administratrix  of  Henry  Turner, 
and  have  received  all  my  right,  title,  claim  and  interest  in  and  to  the 
personal  estate  of  Henry  Turner,  of  hi;:  administratrix,  Eleanor  W. 
Turner.  And  I  hereby  bind  myself  to  indemnify  her,  the  said 
Eleanor  W.  Turner,  against  any  and  all  losses  which  may  aocme 
from  a  suit  now  pending  between  Lewis  E.  Turner  and  Mrs.  Eleanor 
W.  Turner,  administratrix  of  Henry  Turner;  the  said  suit  having 
been  instituted  against  Eleanor  W.  Turner,  as  administratrix  of 
Henry  Turner,  who  was  security  for  Josiah  Turner,  on  his  guardian'* 
bond,  from  which  bond  there  was  a  balance  due  to  the  said  Lewis  E- 
Turner.  Philip  Tuknee. 

Test :— J.  T.  N.  Maddox." 

And  then  oi!'ered  to  read  in  evidence  a  judgment  of  the  State  of 
Maryland,  for  the  use  of  Lewis  E.  Turner,  against  Mrs.  Eleanor 
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Tomer,  administratrix  of  H.  T.,  rendered,  on  the  16tb  March,  1839, 
for  1609.70,  on  an  award. 

The  defendant  then  offered  to  prove,  by  a  legal  and.  competent 
witness,  that  Mrs.  E.  W.  T.,  the  defendant  in  said  jndgmeut,  died  on 
the  19th  June,  1838,  for  the  pntpose  of  shewing  that  said  judgment 
was  a  nullity Y  having  been  rendered  against  a  dead  person.  But  the 
Court,  [Kbt  and  Dorset,  A.  J.,]  refused  to  allow  the  defendant  to 
give  the  said  evidence  to  the  jnrr,  but  permitted  the  judgment  to  be 
read  in  evidence  by  the  plaintiff,  to  which  refusal  the  defendant 
excepted. 

2ik1  Exception. — The  plaintiff  to  support  the  issue  on  his  part^ 
joined  in  addition  to  the  evidence,  incorporated  in  first  bill  of  excep- 
tioDS,  which  is  made  part  hereof,  then  read  in  evidence  to  the  jury 
the  8aid  judgment  therein  mentioned,  and  offered  to  prove  by  a  com- 
petent witne.<«s,  that  the  [executor  of  Mrs.  E.  W.  T.,  paid  to  witness, 
who  was  plaintiff  in  the  said  judgment,  the  amount  thereof,  after 
the  death  of  Mrs.  E.  W.  Turner,  but  the  defendant  objected  to  the 
said  testimony  going  to  the  jury,  under  the  pleadings  in  this  cause; 
the  Court  permitted  the  said  evidence  to  go  to  the  jury,  to  which 
permission  of  the  Court  the  defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he  ap- 
I)eaied  to  this  Court. 

*  The  cause  was  argued  before  Aboheb,  C.  J.,  Dorset,  ^^q 
Cmimbees,  Magrudeb,  and  Martin,  J  J.  193 

J.  Johnson^  for  the  appellant. 

Mabtin,  J.,  delivered  the  opinion  of  this  Court.  This  case  comes 
before  us  upon  an  appeal  from  St.  Mary's  County  Court,  and  presents, 
for  our  examination,  the  opinion  of  the  Court  as  expressed  on  qnes- 
tioDs  of  evidence,  in  two  bills  of  exception. 

A  suit  was  instituted  by  the  appellee  against  the  appellant,  on  the 
10th  of  July,  1843,  and  was  brought  upon  a  contract  of  indemnity, 
given  by  the  defendant  below  to  the  plaintiff's  testatrix,  as  adminis- 
tratrix of  Henry  Turner,  on  the  23d  of  January,  1838,  in  which  the 
appellant  stipulated  to  indemnify  the  appellee's  testatrix  against 
any  loss  that  might  accrue  to  her,  from  a  suit  then  depending  be- 
tween her,  as  such  administratrix,  and  Lewis  E.  Turner. 

The  contract  was  executed  by  Philip  Turner,  and  was  in  these 
words : 

'^  I  have  this  day,  23d  January,  1838,  had  a  settlement  with  Mrs. 
Eleanor  W.  Turner,  administratrix  of  Henry  Turner,  and  have  re- 
ceived all  my  right,  title,  claim  and  interest,  in  and  to  the  pei*sona] 
estate  of  Henry  Turner,  of  his  administratrix,  Eleanor  W.  Turner, 
and  I  do  hereby  bind  myself  to  indemnify  the  said  Eleanor  W.  Tur- 
ner, against  any  and  all  losses  that  may  accrue,  from  a  suit  now 
pending  between  Lewis  E.  Turner  and  Mrs.  Eleanor  W.  Turner,  ad- 
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ministratrix  of  Henry  Tarner,  the  said  salt  having  been  institnted 
iigainst  Eleanor  W.  Tnrner,  as  administratrix  of  Henry  Tamer,  who 
was  security  for  Josiah  Tamer,  on  his  guardian's  bond,  from  which 
there  was  a  balance  due  to  the  said  Lewis  E.  Turner." 

The  declaration  contained  only  one  count  upon  the  indemnity,  and 
alleged,  that  Lewis  E.  Turner  obtained  a  judgment  against  the  plain- 
tilTs  testatrix,  and  thereby  recovered,  a  large  sam  of  money;  and 
that  the  plaintiiTs  testatrix,  in  her  life-time,  had  also  thereby,  been 
^  put  to  great  charges,  and  forced  to  lay  *  out  and  expend  other 

^^^  large  sums  of  money,  for  defending  the  said  sait.  The  issoe 
was  joined  on  the  plea  of  non  assumpsit 

At  the  trial  of  the  cause,  the  plaintiff  having  proved  the  contract 
of  indemnity,  offered  to  read  in  evidence  to  the  jury  the  short  copy 
of  a  judgment,  in  the  name  of  the  State  of  Maryland,  for  the  use  of 
Lewis  E.  Torner,  against  the  plaintiff's  testatrix,  as  administratrix 
of  Henry  Turner,  rendered  in  St.  Mary's  County  Court,  the  16th 
March,  1839,  on  award,  for  the  sum  of  (609.70,  with  interest. 

The  defendant  then  offered  to  prove,  that  Eleanor  Turner,  the  de- 
fendant in  the  judgment,  died  on  the  19th  of  June,  1838:  for  the 
purpose  of  showing  that  the  judgment  was  a  nullity,  having  been 
rendered  against  a  dead  person.  The  Court  refused  to  allow  the  de- 
fendant to  give  such  evidence  to  the  jury,  but  permitted  the  judg- 
ment to  be  read  in  evidence  by  the  plaintiff.  To  this  refusal  by  the 
Court,  the  defendant  excepted,  and  this  forms  the  subject  of  the  first 
oxception. 

By  the  11th  section  of  the  Act  of  Assembly  of  1785,  ch.  80,  it  is 
provided,  '^  that  all  causes,  referred  by  consent  of  parties  and  rule  of 
Court,  shall  be  continued  until  an  award  is  returned,  and  if  the  death 
of  either  of  the  parties  happen  before  an  award  is  returned,  and 
judgment  thereon,  such  cause  shall  not  abate  by  the  death ;  and  opoo 
reasonable  notice  to  the  persons  succeeding  to  the  interest  of,  or  rep- 
resenting the  deceased  in  the  matter  or  thing  in  cont-est,  and  not 
being  a  minor,  the  arbitrators  shall  proceed  to  a  determination,  and 
return  their  award ;  upon  which,  judgment  may  be  entered  by  the 
Court,  and  such  judgment  shall  be  good  and  suflScient  in  law,  not- 
withstanding the  death  of  either  of  the  parties." 

The  judgment  read  in  evidence  by  the  plaintiff,  was  rendered  upon 
an  award,  and  it  is  seen  that  the  power  to  enter  a  judgment  of  this 
character,  is  conferred  upon  the  Court,  by  the  express  terms  of  the 
11th  section  of  the  Act  of  1785,  ch.  80,  non  obstante^  the  death  of 
either  of  the  parties. 

The  validity  of  the  judgment  could  not,  therefore,  be  affected  in 
any  manner,  by  the  death  of  Mrs.  Eleanor  Turner,  and  we  think,  the 
evidence  offered  by  the  defendant,  to  prove  that  fact,  was  properly 
rejected  by  the  Court,  as  irrelevant  and  immaterial. 

*  The  plaintiff  having  offered  in  evidence  the  contract  of 
1®*  indemnity,  and  the  judgment  of  the  16th  of  March,  1839, 
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already  adverted  to,  proposed  to  prove,  that  the  execator  of  Eleanor 
Tamer,  the  plaintiff  in  the  action,  after  her  death,  paid  the  amount 
of  the  jodgment  recovered  against  her,  to  Lewis  E.  Turner,  the  plain- 
tiffin  the  judgment. 

The  defendant  objected  to  this  evidence ;  but  the  Court  suffered 
it  to  go  to  the  jury.  And  the  question  presented  in  the  second  ex- 
ception, is,  whether  this  testimony  was  admissible  nnder  the  plead- 
ings iu  the  cansef 

We  are  of  opinion  that  it  was  not.  It  is  a  settled  principle^  gov- 
erning in  the  production  of  evidence,  that  it  must  correspond  with 
the  allegations  of  the  declaration,  and  be  confined  to  the  point  in 
issae.    A  late  writer,  on  the  law  of  evidence,  says : 

^<The  pleadings  at  common  law,  are  composed  of  the  written  alle- 
gations of  the  parties,  terminating  in  a  single  proposition,  distinctly 
affirmed  on  one  side,  and  denied  on  the  other,  called  the  issue.  If  it 
is  a  proposition  of  fact,  it  must  be  tried  by  the  jury  upon  the  evidence 
addaced.  And  it  is  an  established  rule,  which  we  state  as  the  first 
role,  that  the  evidence  offered  must  correspond  with  the  allegations, 
and  be  confined  to  the  point  in  issue."     Or.  E.^  58. 

In  the  case  of  Clarice  against  the  Statej  use  JDamally  S  0.  dt  J.,  125, 
the  Court  of  Appeals  say :  <^  The  rejoinder  had  placed  the  issue 
entirely  on  the  collection  and  receipt,  by  Richard  Hall,  of  the  money 
claimed  as  guardian,  for  his  ward ;  and  all  the  aforegoing  evidence 
intended  to  establish  the  fact,  of  his  having  discharged  himself  of 
liability,  by  the  payment  of  the  sum  proved  to  be  in  his  hands,  to  a 
saccessor,  legally  qualified  to  act,  was  foreign  to  the  issue,  and  was, 
therefore,  inadmissible  proof."  The  same  proposition  is  announced 
by  the  Court,  in  the  case  of  the  Pennsylvania^  Delaware  and 
Maryland  Steam  JSfamgation  Company  against  Dandridge^  S  O.  dt  J, 
313. 

Testing,  then,  the  question  of  the  admissibility  of  the  evidence, 
by  this  familiar  rule,  the  only  enquiry  that  can  arise,  is,  whether 
there  is  to  be  found  in  the  declaration  in  this  case,  any  *  aver- 
ment,  that  the  judgment  rendered  against  Eleanor  Turner,   *^^ 
was  paid  by  the  executor  T 

An  examination  of  the  declaration  will  show,  that  there  is  no  such 
allegation.  The  only  averment  connected  with  the  loss  to  which  Mrs. 
Tarner  had  been  subjected,  in  consequence  of  the  suit  depending 
between  her  and  Lewis  E.  Turner,  and  against  which  she  was  to  be 
protected  by  the  contract  of  indemnity,  **  were  charges  to  which  she 
had  been  put,  and  money  which  she  had  been  forced  to  pay,"  in  her 
life-time ;  and  that  there  is,  between  an  allegation  of  this  kind  and 
proof  of  the  payment  of  the  judgment,  after  her  death,  by  her  execu- 
tor, a  fatal  variance,  is  a  proposition  too  clear  for  dispute. 

We  think,  therefore,  that  the  opinion  of  the  Court  below,  as  ex- 
pressed in  this  exception,  is  erroneous,  and  must  be  reversed.    But 

10  3  G. 
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as  the  evidence  would  be  admissible  in  a  different  form  of  pleading, 
we  shall  order  a  procedendo. 

Judgment  reversed,  and  procedendo  awarded. 


Joseph  B.  Burroughs  vs.  Philip  Clarke,  E.  B.  Abkll  and 

John  Geeenwell. — ^December,  1845. 

It  is  a  departure  in  pleading,  where  after  a  defendant  has  |>leaded  perform- 
ance of  the  condition  of  a  bond  generally,  and  the  plaintiff  has  replied 
a  breach  of  the  condition,  for  the  defendant  to  rejoin  the  insolvencj  of 
the  plaintiff,  and  transfer  of  his  right  of  action  to  a  trustee. 

Departure  in  pleading,  may  be  taken  advantage  of  by  general  demurrer. 

Appeal  from  St.  Mary's  County  Court.  This  was  an  action  of 
debt,  brought  on  the  17th  August,  1840,  by  the  appellant  against  the 
appellees.  The  plaintiff  declared  on  a  bond,  executed  2d  May,  1838, 
with  condition,  that  Philip  Clarke  do,  and  shall  prosecute,  with  effect, 
the  writ  of  replevin  recited  in  the  bond,  against  the  appellant,  and 
shall  well  and  truly  return,  &c.,  and  pay  and  satisfy  all  damages. 
The  defendants  below,  pleaded  general  performance,  and  the  plaintiff 
♦  replied,  that  P.  C.  did  not  prosecute  the  replevin  with  effect 
*•' •    to  his,  the  plaintiff's  damage. 

To  this  the  defendants  rejoined,  that  Joseph,  the  appellant,  had 
petitioned  for  the  benefit  of  the  insolvent  laws,  and  that  Philip 
Clarke  had  been,  in  due  form  of  law,  appointed  his  trustee,  and  enti- 
tled to  sue  for  and  recover  all  his  interests,  of  whatever  nature,  at 
and  before  the  time  of  the  institution  of  this  suit,  &c. 

To  this  the  plaintiff  demurred,  and  the  County  Court  rendered 
judgment  on  the  demurrer  for  the  defendants.  The  plaintiff  ap- 
pealed to  this  Court. 

The  cause  was  argued  before  Archeb,  C.  J.,  Dorset,  Cham- 
bees,  MAasuDEB,  and  Martin,  JJ. 
Crainj  for  the  appellant. 
(No  counsel  appeared  for  the  appellees.) 

Magruder,  J.  delivered  the  opinion  of  this  Court.  To  an  action 
upon  a  replevin  bond,  given  by  the  first  named  defendant,  as  princi- 
pal, and  the  other  two  defendants,  as  his. securities,  i)erfonnanc6 
was  pleaded  in  this  suit.  The  replication  is,  that  the  defendant, 
Clarke,  did  not  prosecute  his  writ  with  effect ;  thereupon  the  defen- 
dants rejoin,  that  the  appellant  was  a  petitioner  for  the  benefit  of 
the  insolvent  laws,  and  the  first  named  defendant  was  appointed  bis 
trustee,  and  was  entitled  to  sue  for  and  recover  all  his  interests  d 
whatever  nature,  at  and  before  the  time  of  the  institution  of  this 
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suit.    To  this  the  plaintiff  demarred,  and  the  Court  overruled  the 
demurrer. 

It  would,  perhaps,  be  difficult  to  maintain,  that  the  matter  set 
forth  iu  the  rejoinder,  and  as  it  is  set  forth,  constitutes  a  defence  to 
this  action.  But  of  this  it  is  unnecessary  for  us  to  speak.  Even  if, 
when  pleaded  properlj,  it  was  a  bar  to  the  action,  still  this  rejoinder 
is  a  departure  from,  or  relinquishment  of  his  first  plea,  and  a  defen- 
dant is  not  permitted  to  depart  from  one  defence  which  he  has  first 
made,  in  order  to  have  recourse  to  another.  If  departures  in  plead- 
ing were  to  be  allowed,  it  has  been  justly  said,  ^'  he  who  has  a  bad 
cause  would  never  •  be  brought  to  issue,  and  he  who  has  a  ^ 
good  one,  would  never  obtain  the  end  of  his  suit."  For  this  *^® 
reason,  if  there  were  no  other,  the  demurrer  ought  to  have  been  sus- 
tained. It  is  well  settled,  that  a  departure  in  pleading  is  matter  and 
substance,  and  need  not  be  specially  demurred  to.  See  Archhold  on 
Pleading,  283.  Judgment  reversed^  and  procedendo  awarded. 


ABTEflfiSA  BuDD  v9.  Walteb  T.  Brooke  et  aL  Lessee. — ^Decem- 
ber, 1846. 

Where  an  objection  is  made  to  the  admissibility  of  evidence  in  mass,  with- 
out specification,  if  any  part  of  it  is  admissible  for  the  purpose  for  which 
it  was  offered,  it  is  not  error  in  the  Court  to  overrule  the  objection.-  (a) 

Where  an  entire  prayer  is  good  in  part,  and  bad  in  part,  the  Court  is  not 
bound  to  perform  the  duty  of  counsel,  analyze  the  subject-matter  of  the 
prayer,  admit  a  part,  and  reject  the  residue;  but  may  content  itself,  in 
granting,  or  rejecting  the  same,  according  to  its  merits,  as  presented  in 
its  entirely,  (b) 

A.  tract  of  land  described  in  the  patent,  as  lying  on  the  south  side  of  a  creek 
called  C.  Creek,  beginning  at  a  marked  white  oak,  standing  on  the  west 
side  of  a  little  creek  caUed  St.  K^s  Creek,  and  running  E.  N.  E.  up  C. 
for  breadth,  the  length  of,  &c.,  to  a  marked  oak,  would  not  by  force  of 
the  terms,  ^'running  E.  N.  E.  up  the  creek,"  bind  on  the  creek,  for 
they  merely  indicate  the  general  direction  of  the  line  referred  to,  and 
the  line  must  be  run  from  boundary  to  boundary. 

But  where  the  patent  further  described  the  land,  which  was  a  tract  of  four 
sides,  by  stating  how  it  was  bounded  on  the  E.,  S.  and  W.,  and  that  it 


(a)  Affirmed  in  Waters  vs.  Daahiell^  1  Md.  474;  Oaither  vs.  Martin^  8  Md. 
156;  Emory  vs.  OwingSy  8  Md.  185;  NaUor  vs.  Bowie^  8  Md.  256;  Hatton  vs. 
Mcaish,  6  Md.  416;  Carroll  vs.  Granite  Co.  11  Md.  408;  Berry  vs.  Matthews, 
13  Md.  559;  Morrison  vs.  Whiteside,  17  Md.  458;  Curtis  vs.  Moore,  20  Md.  97; 
Colma  vs.  Warf<yrd,  20  Md.  387;  Levy  vs.  Taylor,  24  Md.  293;  Everett  vs.  Neff, 
28  Md.  185;  Scarlett  vs.  Academy  of  Music,  46  Md.  146;  Burgoon  vs.  Bixler,  55 
Md.  889.  And  evidence  offered  for  a  particular  purpose  may  be  properly 
rejected,  though  admissible  generally,  or  for  some  other  purpose.  Oood- 
hand  vs.  Benton,  6  G.  &  J.  328. 

(b)  Approved  in  Stewart  vs.  Spedden,  5  Md.  448;  Preston  vs.  Leighton,  6 
Md.97. 
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was  bounded  on  the  N.  (where  its  first  line  runs,)  with  C.  Greek,  this 
controls  the  location  of  the  first  line,  and  requires  it  also  to  bind  on  the 
creek. 

It  is  of  no  moment  in  what  part  of  a  patent  a  binding  expression  is  found, 
wherever  found  it  must  be  applied  according  to  its  true  meaning. 

In  giving  construction  to  a  patent,  the  Court  is  bound,  as  far  as  possible,  to 
reconcile  all  its  parts,  and  gratify  the  full  meaning  and  import  of  eveiy 
word. 

The  course  of  a  line  is  in  no  case  held  to  interpose  any  obstacle  to  the  grati* 
fication  of  a  conflicting  binding  call. 

Deeds  are  to  be  most  strongly  construed  against  the  grantor,  for  the  benefit 
of  the  grantee. 

When  a  tract  of  land  called  to  begin  at  a  marked  tree,  thence  running  op 
and  with  a  creek  two  hundred  perches,  to  another  marked  tree,  it  should 
1  oo  ^  *  located  to  run  from  the  beginning  tree,  so  as  to  bind  on  the 
IW  creek,  to  the  second  boundary;  but  if  that  boundary  cannot  be 
found  on  the  creek,  a  line  may  be  supplied,  from  the  end  of  the  two 
hundred  perches  on  and  with  the  creek,  to  the  second  boundary.  It 
would  be  against  our  practice  to  supply  a  line  from  such  second  bound- 
ary to  the  nearest  point  on  the  creek. 

The  patent  for  W.  described  it  as  lying  on  the  S.  side  of  a  creek,  beginning 
at  a  marked  oak  by  the  creek  side,  and  running  S.  V{.  down  the  creek 
for  breadth,  the  length  of  one  hundred  perches  to  a  marked  oak,  stand- 
ing upon  a  point  at  the  mouth  of  the  said  creek;  bounding  on  the  S. 
by  a  line,  &c.  drawn  S.  E.  into  the  woods  three  hundred  and  twenty 
perches,  to  a  bounded  oak:  on  the  E.  by  a  line,  &c.  drawn  N.  E.  from 
the  end  of  the  former  line  to  a  bounded  hickory,  that  intersects  a  paral- 
lel line  drawn  N.  W.,  to  the  first  marked  oak  on  the  N.,  with  the  said 
parallel  on  the  W.  with  the  said  creek.    Held: 

The  first  line  of  W.  binds  on  the  creek. 

The  second  boundary  of  W.  being  lost,  and  the  spot  where  it  stood  being 
incapable  of  identification,  if  the  creek  had  not  been  called  for,  the  fint 
line  must  be  run  from  the  beginning  by  its  course  and  distance,  the  best 
means  left  of  ascertaining  its  true  location  and  terminus. 

The  description,  ''standing  upon  a  point  at  the  mouth  of  a  creek,'^is  too 
vague  and  indefinite  to  control  the  positive  expressions  of  the  patent  as 
to  course  and  distance;  and  is  not  of  itself  sufficient  evidence  of  its 
locality. 

Certainty  is  the  controlling  object  in  all  locations. 

A  binding  call  for  a  creek,  and  also  for  a  marked  tree  having  relation  to  a 
line  of  a  tract  of  land,  changes  the  general  rule,  that  the  line  calling 
for  a  lost  boundary  must  be  run  by  course  and  distance. 

Where  there  are  two  imx)erative  calls,  both,  if  practicable,  must  be  gratified. 

Where  there  were  two  calls,  one  for  a  line  to  bind  on  a  creek,  and  tbe  other 
to  terminate  at  a  marked  tree,  if  the  latter  cannot  be  found,  nor  its  spot 
identified,  the  distance  must  be  expended  on  the  creek,  and  no  interpo- 
lated line  can  be  supplied. 

Proof  that  a  point  shown  on  the  plots  was  the  outermost  and  most  promi- 
nent point  at  the  mouth  of  the  creek,  and  the  first  point  reached  in  run- 
ning the  first  line  of  W.  with  a  general  description  of  such  point,  is  doi 
evidence  tending  to  prove  that  the  marked  oak  once  stood  there. 
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If  for  any  reason,  no  matter  whether  it  be  for  the  reason  assigned  or  not, 
the  testimony  objected  to,  be  inadmissible  for  the  purpose  for  which  it 
is  offered,  it  should  be  rejected  by  the  Court,  (c) 

The  variation  of  the  compass  has  no  application  to  a  line  which  must  be  run 
according  to  the  calls  in  the  patent,  which  are  to  be  gratified  in  the 
same  manner,  as  if  no  course  for  the  line  were  expressed  in  the  patent. 

Where  defence  is  taken  on  warrant  of  resurvey,  an  ancient  plot,  to  be  given 
in  evidence,  must  be  correctly  located  under  the  warrant,  upon  the  plots 
prepared  for  the  trial  of  the  cause.  Where  it  is  so  unintelligibly  repre- 
sented upon  such  plots  and  the  explanations,  as  that  it  was  almost  im- 
possible for  either  the  Ck)urt  or  jury  to  say  whether  the  locations  on  the 
plot  *  offered  in  evidence,  were  truly  located  on  the  plots  in  the  ng\g\ 
cause  or  not,  such  ancient  plot  cannot  be  used  as  proof,  (d)  ^IWlW 

In  ejectment,  the  plaintiff  declared  for  a  tract  of  land  called  '' Nonesuch,  ^^ 
and  professed  to  locate  it  according  to  its  patent.  There  was  no  location 
of  it  as  a  parcel  of  land,  made  up  of  other  tracts,  which  had  acquired 
a  name  by  reputation;  under  such  circumstances  the  plaintiff  would 
not  be  permitted  to  prove,  that  ''Nonesuch^'  was  known  by  its  reputed 
name  as  comprising  such  other  parcels,  though  these  were  located,  for 
the  defendant  could  not  have  had  any  opportunity  to  counterlocate  it  by 
its  acquired  or  reputed  character,  (e) 

Whether  lands  may  be  declared  for,  or  recovered  by  their  reputed  name,  qr. 

To  render  an  exemplified  copy  of  a  deed  admissible  in  evidence,  to  prove 
title  to  the  land  which  the  deed  professed  to  convey,  it  must  appear  to 
have  been  executed  with  all  the  essential  forms  required  to  warrant  its 
enrolment  under  the  laws  of  this  State. 

In  1684,  the  law  required  that  such  a  deed  should  be  acknowledged  before 
some  of  the  judicial  tribunals  or  public  officers,  enumerated  in  the  Acts 
of  Assembly,  and  recorded  within  one  year. 

The  recording  of  a  deed  not  authorized  by  Act  of  Assembly,  gives  it  no  ad- 
ditional validity,  and  the  record  thus  made,  or  the  exemplified  copy 
therefrom,  is  no  more  evidence  of  the  existence  of  the  deed,  than  would 
be  a  copy  of  such  deed  certified  by  any  private  individual.  (/ ) 

None  of  the  various  Acts  prescribing  the  mode  in  which  conveyances  of 
land  are  to  be  made,  direct  the  certificate  of  the  acknowledgment  of  a 
deed  to  be  recorded,  except  that  of  the  acknowledgment  of  a  feme 
covert ;  yet  it  has  been  a  uniform  custom  of  all  recording  officers,  to 
record  such  acknowledgments,  and  their  authentication  of  such  record- 
ing, have,  in  all  the  tribunals  of  the  State,  been  received  as  sufficient 
evidence  of  such  acknowledgments. 

The  Acts  of  1692,  ch.  80;  1699,  ch.  42;  and  1715,  ch.  89;  only  cured  such 
defective  conveyances  as  had  been  recorded  within  the  year. 

Where  a  deed  professes  to  convey  part  of  a  parcel  of  land,  called  A.  and  in 
giving  its  description  by  course  and  distance,  it  has  but  two  straight 


(e)  See  Sothoron  vs.  Weems,  3  G.  &  J.  270,  note  (b). 

[d]  Cited  in  Clary  vs.  KimmeU,  18  Md.  255;  Langley  vs.  Jones,  26  Md.  474. 
See  Bev.  Code,  Art.  64,  sec.  25. 

(e)  Cited  in  Newman  vs.  Young,  80  Md.  419.    See  Bev.  Code,  Art.  64,  sees. 
26,27. 

(/)  Approved  in  Cole  vs.  Pennington,  83  Md.  480.    See  Cheney  vs.  Wat- 
hms,  1  H.  &  J.  826. 
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lines,  which  can  embrace  no  deed  nor  any  part  of  a  tract,  it  is  not  evi- 
dence of  title  or  location. 

The  time  of  recording  a  deed,  is  sometimes  a  matter  to  be  determined  by  the 
Court,  sometimes  a  question  to  be  submitted  to  the  finding  of  a  jnry. 

If  it  plainly  appears  from  the  endorsement,  officially  made  upon  a  deed  or 
its  exemplification,  that  it  has  not  been  recorded  within  the  time  pre- 
scribed by  law ;  and  there  is  no  admissible  evidence  in  contravention  of 
of  such  endorsement,  then  the  admissibility  of  the  deed  or  its  exempli- 
fication, in  evidence,  is  determined  by  the  Court;  but  if  there  be  ench 
admissible  contravening  testimony  legally  sufficient,  then  the  time  of 
recording,  with  a  hypothetical  instruction  from  the  Court,  will  be  sub- 
mitted to  the  jury,  {g) 

Where  it  did  not  appear  by  any  endorsements  on  the  exemplification  of  & 
deed,  which  had  been  recorded,  whether  it  had  been  so  recorded  in  or 
out  of  time,  it  is  for  the  jury  to  determine  whether  it  was  recorded  in 

^g^  ^   time.  *  and  the  Court,  without  any  proof  upon  the  point,  cannot  oon* 

^"  *  elude  it  was  in  time. 

An  exemplified  copy  of  a  will,  made  in  another  State,  admitted  to  pnAat 
there,  and  certified  from  the  records  of  such  State,  devising  lands  in 
Maryland,  is  not  evidence  of  title  in  the  devisee  here.  (%) 

Of  wills  of  land  in  Maryland,  our  own  Courts  only,  are  authorized  to  take 
probat,  (h) 

The  Court  will  not  direct  the  jury  to  presume  conveyances  to  a  party  or  his 
heirs,  where  the  proof  of  possession,  on  which  the  presumption  is 
founded,  is  not  clear  and  sufficient,  both  as  to  the  character  of  the  pos- 
session, and  its  duration. 

In  construing  a  grant,  it  is  the  duty  of  the  Court,  first,  to  ascertain  what  the 
parties  intended  should  be  effected  by  it. 

That  intention  being  collected  from  an  inspection  of  the  grant  itself,  it  is  the 
duty  of  the  Court  to  give  it  such  an  interpretation  as  wUl  effectuate  it, 
provided  the  terms  and  expressions  used  in  the  grant,  will  admit  of 
such  a  construction. 

Where  a  patent  recited  that  S.  on  behalf  of  herself  and  W.  and  R.  infants, 
by  her  petition  set  forth,  that  T.  her  deceased  husband,  did  theretofore 
set  forth,  by  his  petition,  that  there  was  escheat,  &c.,  and  being  the  first 
discoverer,  prayed  to  be  admitted  to  its  purchase,  &c.,  and  paid  for  the 
same;  but,  before  the  said  T.  obtained  a  grant,  he  died,  having  devised 
the  aforesaid  escheat  land  to  his  wife,  S.  during  widowhood,  and  after- 
wards, to  be  equally  divided  between  W.  and  R.  and  she  prayed  that  a 
grant  might  issue,  agreeably  to  the  bequest  of  the  said  T.  which  was 
granted  to  S. ,  W.  and  R.  to  have  and  to  hold  unto  the  said  S. ,  W.  and  B. 
their  heirs  and  assigns  forever.  Held :  that  the  habendum  in  the  patent, 
should  not  control  its  premises,  which  was  to  vest  in  the  grantees  the 
same  estate  which  they  respectively  would  have  taken  under  the  will 
of  T. 

The  technical  meaning  of  the  word  premises,  in  a  deed  of  conveyance,  is 
everything  which  precedes  the  habendum^  and  it  is  in  the  premises  of  a 
deed  that  the  thing  is  really  granted. 


[g)  Cited  in  Barry  vs,  Hoffman^  6  Md.  87. 
(h)  Approved  in  Beatty  vs.  Masoriy  80  Md.  411. 
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The  limitation  contained  in  the  habendum  of  a  deed,  where  it  is  in  conflict 

with  the  estate  given  in  the  premises,  must  be  rejected,  and  that  in  the 

premises  prevail,  (i) 
A  grantor  shall  not  be  allowed  to  contradict  or  retract,  by  any  subsequent 

part  of  a  deed,  the  gift  made  in  the  premises. 
The  refusal  of  a  prayer,  which  ought  not  to  have  been  granted,  though  made 

upon  erroneous  constructions  of  the  evidence,  is  not  error  in  the  County 

Court,  (k) 

Appeal,  from  Charles  Goanty  Gourt.  This  wa^  an  action  of  eject- 
ment brought  on  the  15th  May.  1838,  by  the  appellees  against  the 
appellant.  The  plaintiffs  declared  for  nineteen  undivided  twentieth 
parts  of  a  tract  of  land  called  ^'  Nonesnch,"  beginning  at  a  bounded 
hickory  *  standing  on  the  south  side  of  Ghickamaxan  Greek,  ^^^ 
the  original  boundary  of  Nonesnch,  and  running  thence  with  *"'* 
the  lines  of  the  tract  of  land  called  ^^  Nonesuch,"  corrected  from  the 
original  grant  of  Nonesuch  to  the  year  1800;  south  sixty-four  de- 
grees forty-two  minutes  weut,  forty  perches ;  then  north  fifty-one  de- 
grees forty-eight  minntes  west,  eight  perches  to  Ghickamuxan  Greek ; 
then  down  and  with  said  creek  to  Potomac  Biver;  then  down  and 
with  said  river  to  a  free  stone,  the  upper  comer  of  Fletcher's  Addi- 
tion ;  then  leaving  the  river  and  running  with  the  lines  of  Nonesuch, 
Booth  forty-seven  degrees  forty-eight  minutes  east,  one  hundred  and 
twenty-five  perches;  then  north  seventy-five  degrees  fifty  seven 
minates  east,  one  hundred  and  thirty-six  perches ;  then  with  the  di- 
Tiding  line  between  the  said  tract  and  part  of  the  said  tract  retained 
hyBichard  Brooke,  north  eight  degrees  east,  one  hundred  and  thirty- 
four  perches;  then  with  a  straight  line  to  the  beginning,  containing, 
&c. 

To  this  declaration  a  certain  William  Budd  appeared^  &c.,  pleaded 
not  guilty,  and  took  defence  upon  warrant  of  resurvey,  which  was 
accordingly  issued.  His  death  being  afterwards  suggested,  his  devi- 
see,  the  present  appellant,  appeared  to  defend  the  action,  &c.  The 
jory  found  a  verdict  for  the  plaintiff. 

Ist  Exception. — At  the  trial  of  this  cause,  the  plaintiff,  to  support 
the  issue  on  his  part,  read  in  evidence  the  patent  of  Allanson's 
Folly,  Wicksall,  and  AspinaPs  Hope,  the  plats  and  explanations  of 
plaintiff's  locations  filed  in  this  cause,  viz: 

^'  Grant  to  Thomas  Allanson  for  400  acres  in  Piscataway  Biver. 
Allanson's  Folly.  Osecilius,  &c : — Know  ye,  that  we  do  hereby  grant 
QQto  tbe  said  Thomas  Allanson  a  parcel  of  land  called  ^  Allanson's 
Folly,'  lying  on  the  east  side  of  Piscataway  Biver,  on  the  south  side 
of  a  creek  in  thfe  said  river  called  '  Ghincomuxen  Greek,'  beginniuj? 


(i)  Affinned  in  FarquJiarson  vs.  Eichdherger^  15  Md.  72;  Winter  vs.  Oor- 
wcfc,  51  Md.  185;  Peyton  vs.  Ayres,  2  Md.  Ch.  66.  The  habendum  cannot 
perform  the  office  of  devesting  the  estate  already  vested  by  the  deed ;  for  it 
is  void  if  it  be  repugnant  to  the  estate  granted.     Winter  vs.  Gorsuch,  supra, 

(fc)  Cf .  Sothoron  vs.  Weems,  3  G.  &  J.  270. 
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at  a  marked  white  oak,  standing  on  the  west  side  of  a  little  creek 
called  '  St.  Katharine's  Greek,'  and  running  east  northeast  ap  Chin- 
comuxen  for  breadth  the  length  of  two  hundred  perches  to  a  marked 
oak,  standing  by  a  marsh  side  against  a  hammock  of  trees  that 
^^^  standeth  in  the  marsh,  bounded  on  the  east  with  a  line  drawn 
ZOa  «  southeast  f?om  the  said  oak,  into  the  woods  for  the  lengtb  of 
three  hundred  and  twenty  perches  to  a  marked  oak;  on  the  south 
with  a  line  drawn  southwest  from  the  end  of  the  former  line  nntilit 
intersect  a  parallel  line  drawn  from  the  first  marked  oak  at  Saint 
Katharine's  Greek;  on  the  west  with  the  said  parallel ;  on  the  north 
with  Ghincomuxen,  containing,  &c.  Given  at  St.  Mary's,  under  oar 
great  seal  of  our  said  Province  of  Maryland,  this  23d  day  of  Jnne,  id 
the  ^32d  year  of  our  dominion  over  our  said  Province  of  Maryland, 
Anno  Domini,  1663.     Witness,  &c." 

^'  John  Hinchinson — patent — ^200  acres.  Wicksall.  Gsecilins,  &c. 
To  all  persons  to  whom,  &c : — Know  ye,  that  we  do  hereby  grant 
unto  him,  the  said  John  Hinchinson,  a  parcel  of  land  called  ^Wick- 
sall,' lying  in  Gharles  Gounty,  on  the  south  side  of  St.  Michael^ 
Greek,  formerly  called  '  Ghickamuxon.'  Beginning  at  a  marked 
oak  by  the  creek  side,  being  the  bounded  tree  of  the  land  fornierlj 
laid  out  for  the  said  Allanson,  called  '  Allanson's  Folly,'  and  rnn* 
ning  southwest  down  the  creek,  for  breadth  the  length  of  one  hun- 
dred perches,  to  a  marked  oak  standing  npou  a  point  at  the  month 
of  the  said  creek,  bounding  on  the  south  by  a  line  drawn  southeast, 
into  the  woods,  the  length  of  three  hundred  and  twenty  perches  to 
a  bounded  oak ;  on  the  east  by  a  line  drawn  northeast  from  the  end 
of  the  former  line,  the  length  of  oue  hundred  perches  to  a  boonded 
hickory  that  intersects  a  parallel  line  drawn  northwest,  to  the  first 
marked  oak  on  the  north,  with  the  said  parallel  on  the  west  with 
the  said  creek,  containing  and  now  laid  out  for  two  hundred  acres, 
more  or  less,  benefits  thereunto  belonging,  Boyal  Mines  excepted. 
To  have  and  to  hold  the  same  unto  him,  the  said  John  Hitchinson, 
his  heirs  and  assigns  forever,  to  be  holden  of  us  and  oar  heirs,  as 
of  our  manor  of  Pangaya,  in  free  and  common  soccage,  by  fealty 
only  for  all  manner  of  services,  yielding  and  paying  therefor,  yearlj, 
unto  us  and  our  heirs,  at  our  receipt  at  St.  Mary's,  at  the  two  most 
usual  feasts  in  the  year,  viz.,  at  the  feast  of  the  Annunciation  of  the 
Blessed  Virgin  Mary,  and  the  feast  of  St.  Michael,  the  Arch- Angel, 
by  even  and  equal  portions,  the  rent  of  four  shillings  sterling,  in  sil* 
^g^M  ver  or  gold,  and  for  a  fine  upon  every  •  alienation  of  the  said 
"^^^  land,  or  any  part  or  parcel  thereof,  one  whole  year's  rent  in 
silver  or  gold,  or  the  full  value  thereof  in  such  commodities  as  we 
and  our  heirs,  or  such  officer  or  officers  appointed  by  us  or  our  hein 
from  time  to  time,  to  collect  and  receive  the  same^  shall  accept  in 
discharge  thereof,  at  the  choice  of  us  and  our  heirs,  or  such  officer  or 
officers  as  aforesaid ;  provided,  that  if  the  said  John  Hinchinson,  his 
heirs  or  assigns,  shall  not  pay  unto  us  or  our  heirs,  or  such  officer  or 
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ofiBcers  as  aforesaid,  the  said  sum,  for  a  fine  before  such  alienation, 
and  enter  the  said  alienation  upon  record,  either  in  the  Provincial 
Court  or  in  the  County  Court,  where  the  said  parcel  of  land  lieth, 
within,  &c.  Given  at  the  five  and  twentieth  day  of  November,  in 
the  sixth  and  thirtieth  year  of  our  dominion  over  our  said  Province 
of  Maryland,  A.  D.  1667.    Witness,  &c." 

^*  Henry  Aspinall — patent — 150  acres.  Aspinall's  Hope.  Charles, 
&c.  To  all  persons : — Enow  ye,  that  we  do  hereby  grant  nuto  him, 
the  said  Henry  Aspinall,  all  that  tract  or  parcel  of  land  called  'As- 
pinall's Hope,'  lying  in  Charles  County,  and  beginning  at  a. bounded 
oak,  bound  tree  of  a  parcel  of  land  called  '  Wicksall,'  standing  on 
the  south  side  of  Chickamuxon  Creek,  on  a  point  at  the  mouth  of 
the  said  creek;  running  thence  south  southwest  eighty  perches; 
thence  south  by  east  forty  perches  to  a  bounded  chestnut  oak ;  thence 
binding  upon  Fletcher's  Addition,  southeast  one  hundred  and  twen- 
ty-five perches  to  a  bounded  red  oak ;  thence  east  and  by  north  one 
hundred  and  ten  perches  to  an  oak  in  the  line  of  *  Wicksall,'  theuce 
binding  on  '  Wicksall,'  to  the  first  bound  tree,  containing,  &c. 
Given  at  our  City  of  St.  Mary's,  &c.,  this  16th  of  March,  in  the  sev- 
enth year  of  our  dominion  over  our  said  Province,  &c.,  Anno  Domini, 
1681,  &c.    Witness  ourself." 

Ute  plaintiff'  located  a  plat  made  out  b^'  Theophilus  Hanson,  in  an 
ejectment  where  Walter  Brooke's  lessee  was  plaintiff,  and  James 
Davis  was  defendant,  which  original  plat  is  endorsed,  *'  filed  23d  Oc- 
tober, 1789,"  and  which  is  herewith  returned;  all  the  locations  made 
on  said  original  plat  are  copied  on  the  present  plat  in  this  case. 

The  plaintiff  locates  AUanson's  Folly  according  to  the  patent 
thereof,  beginning  at  A,  &c. 

*The  plaintiff  locates  Nonesuch  by  the  patent  thereof,  ^^^^ 
beginning  at  C,  a  locust,  &c.  ^Uo 

The  plaintiff'  locates,  for  his  pretensions,  a  deed  from  Walter  T. 
Brooke  and  Bichard  Brooke  to  Lott  Mason,  dated  2nd  of  October, 
1824,  beginning  at  C,  the  beginning  of  Nonesuch,  and  running 
thence,  &c. 

The  plaintiff  then  read  in  evidence  the  various  plots,  surveys  and 
explanations  of  the  surveyor,  under  the  warrant  in  this  cause,  as 
maule  by  directions  of  both  parties,  and  which  are  sufficiently  stated 
in  the  opinion  of  this  Court;  and  then,  for  the  purpose  of  establish- 
ing the  beginning  of  AUanson's  FoUy,  at  black  A,  marked  on  the 
plats  in  this  cause,  offered  to  give  in  evidence,  by  James  Brawner, 
Esq.,  a  competent  witness,  that  in  the  survey  made  prior  and  pre- 
paratory to  the  executiou  of  the  deed  of  Bichard  Brooke,  and  Walter 
T.  Brooke,  to  Lott  Mason  in  1824,  for  a  part  of  that  tract  or  parcel  of 
land  called  Nonesuch,  beginning  at  a  bounded  hickory,  standing  on 
the  south  side  of  Chickamuxon  Creek,  the  original  beginning  bound- 
ary of  Nonesuch,  and  running  thence  with  the  lines  of  the  tract  of 
land  called  '^  Nonesuch,"  corrected  from  the  original  grant  of  None- 
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sach  to  the  year  1800 ;  soath  sizty-foar  degrees  forty-two  minaieB 
west,  forty  perches ;  then  north  fifty-one  degrees  forty-eight  minates 
west,  eight  perches  to  Chickamuxon  Greek ;  then  down  and  with 
said  creek  to  Potomac  Biver ;  then  down  and  with  said  river  to  a 
free  stone,  the  upper  corner  to  Fletcher's  Addition ;  then  leaving 
the  river  and  running  with  the  lines  of  Nonesnch,  south  forty-seven 
degrees  forcy-eight  minutes  east,  one  hundred  and  twenty-five  per- 
ches ;  then  north  seventy-five  degrees  fifty-seven  minutes  east,  one 
hundred  and  thirty  six  perches;  then  with  the  dividing  line  between 
the  said  tract  and  part  of  the  said  tract  retained  by  Bichard  Brookef 
north  eight  degrees  east,  one  hundred  and  thirty-four  perches;  then 
with  a  straight  line  to  the  beginning,  &c. 

Tbe  first  line  of  said  deed,  a»  then  run  in  the  presence  of  said  Lett 
Mason  and  Bichard  Brooke,  stopped  at  or  near  the  point  A,  and  the 
beginning  of  said  deed  was  found  at  the  point  black  G  on  the  plats; 
that  the  said  lines  of  said  deed,  as  then  *  run  in  1824,  do  cor- 
^Uo  respond  with  the  lines  of  said  deed,  as  surveyed  and  located 
by  the  plaintiff  on  the  plats  in  this  cause,  and  that  on  the  sarvey 
made  in  this  cause,  the  said  first  line  of  said  deed  to  Lott  Mason, 
did  terminate  at  black  A,  as  located  on  the  plats  of  this  cause,  and 
was  run  with  tbe  usual  allowance  for  variation,  from  the  date  of  said 
survey,  in  1824.  t 

And  the  said  plaintiff  accompanied  said  offered  evidence  with  an 
offer  of  further  evidence,  to  prove,  that  prior  to  the  year  1824,  the 
said  Bichard  Brooke,  who  is  yet  alive  and  within  this  county,  de- 
clared, that  tbe  said  point  marked  black  A,  was  the  beginning  of 
Allanson's  Folly ;  and  further  offered  to  prove,  by  the  deed  to  Lott 
Mason  aforesaid,  by  the  defendant's  locations  and  explanations,  num- 
bered 8,  made  on  amendment  of  plats  8th  March,  1824,  and  by  the 
last  will  and  testament  of  Lott  Mason,  and  the  last  will  and  testa- 
ment of  William  Budd. 

8th  explanation  of  the  defendant  is  as  follows,  viz : 

^^  8th.  The  defendant  locates  for  her  defence,  in  addition  to  Davis^ 
Park  above,  the  seizin  and  possession  of  Bichard  Brooke  and  Walter 
T.  Brooke,  of  part  of  a  tract  of  land  called  Nonesuch,  according  to 
deed  of  said  Walter  T.  Brooke  and  Bichard  Brooke,  to  Lott  Mason. 
The  possession  and  seizin  of  Lott  Mason  of  the  same  land,  and  his 
dying  seized  and  possessed.  The  will  of  Lott  Ma^on,  and  the  seizin 
and  possession  of  tbe  same  land  by  William  Budd,  and  his  dying  so 
seized  and  possessed.  Tbe  will  of  said  William  Budd,  and  the  seizin 
and  possessions  of  the  defendant;  and  confines  her  defence  to  Davis' 
Park  as  above,  and  that  p:irt  of  Nonesuch  as  above;  beginning  that 
part  of  Nonesuch,  as  above,  at  C,  and  running  thence,  (according  to 
the  proof  of  the  lines,  boundaries  and  possessions  of  the  parties 
above,)  in  tbe  red  drawn  lines,  dotted  with  black  No.  10,  11,  to 
Chickamuxon  Greek ;  then  down  and  with  said  creek  to  Potomac 
Biver ;  then  down  and  with  Potomac  Biver  to  B ;  then  with  the  red 
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drawn  lines,  dotted  black,  and  No.  17  and  18  to  A ;  then  in  the  black 
drawn  line  No.  4  to  K;  then  to  the  beginning,  containing,  &c. 

The  will  of  Lott  Mason,  dated  11th  June,  1828,  contained  the  fol- 
lowing devise : 

•  "  I  give  and  devise  to  my  nephew,  William  Badd,  my  plan-  ^g^^ 
tation  on  the  river  called  '  Nonesuch,^  or  commonly  known   '^^  ■ 
by  the  name  of  *  Brooke's  Ferry,'  and  my  dwelling  plantation,  with 
the  several  tracts  thereto  belonging,  which  I  now  have  a  right  or 
title  to,  to  him  and  his  heirs  forever." 

The  will  of  William  Biidd  devised  to  his  wife,  Artemisa  Budd^ 
'^ all  my  estate,  both  real  and  personal, during  her  life;"  and  that 
the  said  defendant  claims  title  to  the  lauds  in  dispute,  through  and 
under  said  Bichard  Brooke,  and  that  the  said  point  black  A,  is  one 
of  the  corners  of  the  land  known  and  reputed  as  ^^  Nonesuch." 

The  defendant  objected  to  all  such  evidence  for  the  purpose  offered, 
and  prayed  the  Court  to  reject  the  same;  but  the  Court,  [Stephen^ 
C.  J.,  ELey  and  Dobset,  A.  J.,]  overruled  said  objection,  and  allowed 
the  plaintiff  to  give  the  evidence  above  offered  and  objected  to.  The 
defendant  excepted. 

2nd  Exception. — At  the  trial  of  this  cause,  the  plaintiff,  in  addi- 
tion to  the  evidence  stated  in  the  preceding  bill  of  exceptions,  made 
a  part  thereof,  gave  evidence  to  prove,  that  the  second  boundary  of 
Allanson's  Folly,  stood  at  the  point  marked  6  on  the  plats  filed  in 
this  cause  ;  and  then  moved  the  Court  to  instruct  the  jury,  that  upon 
the  true  construction  of  the  patent  of  Allanson's  Folly,  its  first  line 
must  be  run  from  the  true  beginning  thereof,  as  found  by  the  jury, 
so  as  to  bind  on  Chickamuxon  Creek,  to  the  place  where  the  jury 
shall  find  the  second  boundary  of  Allanson's  Folly  stood ;  and  if  the 
jury  shall  find,  that  the  said  first  and  second  boundaries  of  Allan- 
son's  Folly,  or  either  of  them,  do  not  stand  on  Chickamuxon  Creek, 
thea  it  is  lawful  to  supply  a  course  from  the  point  of  said  creek, 
nearest  to  said  boundaries,  or  either  of  them  respectively.  Which 
instruction  and  opinion  the  Court  gave.    The  defendant  excepted. 

3rd  Exception. — The  plaintiff,  in  the  trial  of  this  cause,  in  addi- 
tion to  the  evidence  in  the  preceding  bills  of  exceptions,  which  are 
made  a  part  of  this,  having  read  in  evidence  the  patent  of  Wicksall, 
proceeded  to  show  that  it  was  truly  located,  by  locating  the  termi- 
nation of  its  first  line,  at  the  point  marked  and  designated  on  the 
plats  as  Moss'  Point,  relying  on  the  •  several  explanations  of  ^^^ 
his  location  of  Wicksall,  filed  in  this  cause,  as  the  place  where  *^" 
the  oak  tree  stood,  and  which  is  the  point  of  intersection  on  the 
plats  of  red  line  marked  12,  and  black  line  marked  50 ;  but  the 
defendant,  by  his  counsel,  objected,  upon  the  ground  that  the  place 
where  the  second  boundary  of  Wicksall,  as  described  in  the  patent, 
(being  a  marked  oak,)  stood,  was  not  sufficiently  designated  in  the 
plots  or  explanations ;  but  the  Court,  [Key  and  Dobset,  A.  J.,] 
were  of  opinion,  and  so  instructed  the  jury,  that  by  the  plots  and 
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explanations,  the  place  where  the  second  boundary  of  Wicksall,  as 
described  in  the  patent,  stood,  was  sufficiently  designated  at  thei)oint 
aforesaid,  being  the  termination  of  the  first  line  aforesaid,  12  and 
50;  as  mentioned  on  the  plots;  to  which  instruction  of  the  Court,  the 
defendants  excepted. 

4th  Exception. — ^In  addition  to  the  evidence  contained  in  the  afore- 
going bills  of  exception,  which  are  made  parts  of  this,  the  plaintifl', 
in  further  support  of  the  issues  on  their  part  joined,  and  to  show 
that  the  marked  oak,  described  in  the  patent  of  Wicksall,  as  the 
secood  boundary  thereof,  formerly  stood  at  the  point  where  the  second 
line  marked  50  on  the  plots,  intersects  Ghickamuxon  Creek,  marked 
Moss'  Point,  as  claimed  to  be  located  in  the  third  bill  of  exceptions, 
offered  to  prove  by  Francis  Dunnington,  a  competent  witness,  sworn 
upon  the  survey,  that  he  was  present  at  the  running  of  the  line  from 
small  f,  on  the  plots,  to  the  termination  thereof,  at  Moss'  Point, 
marked  on  the  plots;  that  said  point  is  the  outermost  and  most 
prominent  point  at  the  mouth  of  Chickamuxon  Creek ;  that  there 
were  two  or  three  small  points  run,  but  none  on  the  river;  that  at 

the  mouth  of  the  creek,  and  that  said  Moss'  Point  is  the  first 

point  reached,  in  running  first  line  of  Wicksall;  that  near  said  point, 
the  bank"  terminated  abruptly,  and  seemed  as  if  a  portion  might 
have  been  worn  away  by  the  action  of  the  waters,  and  the  lapse  of 
time ;  that  at  said  point  there  was  no  tree,  nor  did  he  ever,  at  any 
time,  hear  that  a  tree  had  stood  upon  the  said  point ;  to  the  admis- 
sibility of  all  which  evidence,  to  prove  that  the  marked  oak,  men- 
tioned in  said  patent  of  Wicksall,  as  the  second  boundary  thereof) 
stood  at  the  said  point,  as  located  in  the  plots,  the  defendants,  by 
^ -^  their  •  counsel,  objected ;  but  the  Court,  [Key  and  Dobset, 
^^^  A.  J.,]  overruled  the  objection,  and  permitted  the  evidence  to 
go  t>o  the  jury,  for  the  purpose  of  showing  where  the  marked  oak, 
the  second  boundary  of  Wicksall,  formerly  stood.  The  defendant 
excepted. 

5th  Exception. — At  the  trial  of  this  cause,  in  addition  to  the  evi- 
dence contained  in  the  preceding  bills  of  exceptions,  which  are  made 
a  part  thereof,  the  plaintiff  read  in  evidence  the  patent  of  Aspinall's 
Hope,  (previously  inserted,)  and  proved  its  beginning  at  Moss' 
Point,  where  the  line  marked  50,  strikes  the  water  line  of  Ghicka- 
muxon Creek,  being  the  point  distinguished  on  the  plots  by  the 
words  <*  Moss'  Point."  And  the  plaintiff  then  claimed,  to  run  the 
first  line  of  Aspinall's  Hope  according  to  its  true  course  and  dis- 
tance, as  given  in  said  patent,  with  an  allowance  of  thirty  degrees 
of  variation  to  the  westward  of  said  patent  course,  drawn  with  the 
usual  allowance  for  variation,  from  the  date  of  said  patent,  so  as  to 
bind  the  said  Potomac  Biver ;  and  for  the  purpose  of  claiming  said 
allowance  of  variation  in  said  line  of  Aspinall's  Hope,  the  plaintiff 
offered  to  prove,  by  James  Brawner,  a  competent  surveyor,  who 
made  the  plots  and  executed  the  surveys  n  this  caase,  that  he  cai 
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ascertain  to  a  mathematical  certainty,  from  the  plats  in  this  caase, 
and  the  locations  thereon  made  by  him,  according  to  his  several  sur- 
veys, the  variation  required  on  the  patent  course  of  the  first  line  of 
Wicksall,  (from  the  date  of  said  patent  of  Wicksall,)  so  as  to  bind 
said  first  line  of  Wicksall  on  Chickamnxon  Creek,  and  that  the 
variation  required  for  that  purpose  in  said  first  line  of  Wicksall^ 
over  and  above  the  variation  usually  allowed  in  similar  cases,  is 
thirty-eight  degrees  to  the  westward;  to  which  evidence  the  defend- 
ant, by  her  counsel,  objected,  upon  the  ground  that  the  first  line  of 
Wicksall  is  not  located  on  the  plots  in  this  cause^  by  course  and  dis- 
tance, and  that  admitting  such  variation  to  exist  between  the  first 
line  of  Wicksall,  according  to  the  course  and  distance  in  the  patent, 
and  the  said  fii*st  line  as  located  on  the  plots  in  this  cause,  it  is  no 
evidence  to  authorize  the  jury  to  find  similar  variation,  in  order  to 
bind  the  first  line  of  AspinalFs  Hope,  on  the  Potomac  River,  because 
the  said  river  is  not  called  for  by  the  patent  of  Aspinall's  Hope ; 
•  but  the  Court,  [Stephen,  C.  J.,  Kbt  and  Doesby,  A.  J.,]  ^^^ 
overruled  the  objection,  and  admitted  the  evidence  to  go  to  '^*" 
the  jury,  to  which  opinion  and  admission  of  said  evidence  by  the 
Court,  the  defendant  excepted. 

6th  Exception. — At  the  trial  of  this  cause,  the  plaintifi",  in  addi- 
tion to  the  evidence  contained  in  the  preceding  bills  of  exception^ 
which  are  hereby  incorporated  into  this,  read  in  evidence  the  patent 
of  Aspinall's  Hope,  previously  inserted,  and  claimed  to  run  its  first 
line  from  its  alleged  beginning,  at  Moss'  Point,  as  distinguished  on 
the  plots  in  this  cause,  as  to  which  beginning,  he  offered  evidence  to 
the  jury,  according  to  its  true  course  and  distance,  with  an  allowance 
of  thirty  degrees  of  variation  to  the  westward,  (over  and  above  the 
usual  allowance  of  variation,)  so  as  to  bind  said  first  line  on  and 
with  the  Potomac  River ;  and  for  the  purpose  of  proving  said  varia- 
tion on  said  first  line,  the  plaintiff^  offered  to  prove,  by  F.  E.  Dun- 
nington,  that  he  was  present  at  the  survey  in  this  cause,  when  the 
surveyor  ran  the  lines  of  Aspinall's  Hope,  from  said  Moss'  Point 
around  to  the  beginning;  that  at  said  survey,  when  he  was  present,' 
the  said  surveyor  ran  the  black  dotted  line  from  Moss'  Point,  which 
is  the  course  and  distance  line  of  said  Aspinall's  Hope's  first  line, 
with  the  usual  allowance  for  variation,  but  did  not  run  said  line 
binding  on  Potomac  River,  and  that  he  has  known  the  land  included 
within  said  lines,  so  ran  around  to  the  beginning,  for  more  than  forty 
years,  where  William  Milstead,  now  dead,  resided  on  said  land,  and 
acknowledged  himself  the  tenant  of  Commodore  Walter  Brooke, 
now  deceased,  the  grandfather  of  some  of  plaintiffs  lessors,  and  the 
father  of  other  of  them.     And  that  the  said  land  is  part  of  the 
tract,  which  he  always  heard  and  understood  was  called  and  known 
as  **  Nonesuch." 

And  the  plaintiff*  further  offered  to  prove,  that  the  persons  living 
on  said  land,  included  in  said  lines  as  aforesaid,  have  for  the  last 
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forty  years,  held,  possessed,  cultivated  and  used  np  to  the  edge  of 
Potomac  Biver;  that  he  never  heard  or  knew  the  said  land  to  be 
called  AspinalPs  Hope  until  the  day  of  survey ;  to  which  evideooe^ 
for  the  purpose  aforesaid,  the  defendant,  by  her  counsel,  objects; 
oil  ^"^  ^^^  Court  were  of  opinion,  that  the  •evidence  above 
^'■'-  offered,  was  admissible  to  go  to  the  jury,  for  the  purpose  afore- 
said, admitted  the  same ;  and  to  which  opinion  and  admission  the 
defendant  excepted. 

7th  Exception. — At  the  trial  in  this  cause,  in  addition  to  the  oti- 
dence  contained  in  the  former  bills  of  exception,  which  are  herein 
incorporated,  the  plaintiff  further  to  support  the  issue  on  his  part 
joined,  and  for  the  purpose  of  establishing  the  true  location  of  the 
line  of  the  patent  of  Aspinall's  Hope,  calling  to  run,  binding  on 
Fletcher's  Addition,  from  the  place  where  the  plaintiff  alleges  stood 
the  chestnut  oak,  as  called  for  in  said  patent  of  Aspinall's  Hope, 
marked  red  B  on  the  plats  in  this  cause ;  and  proved  by  F.  E.  Dan- 
nington,  to  be  the  upper  corner  of  Fletcher's  Addition,  offered  to 
read  in  evidence  a  plot  made  out  by  Theophilus  Hanson,  surveyor 
in  a  cause  in  the  General  Court  of  Maryland,  wherein  the  lessee  of 
Walter  Brooke,  was  plaintiff,  and  James  Davis,  defendant;  and 
accompanied  said  offered  evidence  with  a  farther  offer  to  read  the 
locations  made  en  said  plot  by  Commodore  Walter  Brooke,  the  lessor 
of  the  plaintiff  in  said  cause,  together  with  his  explanations  of  his 
locations  on  said  plot,  (all  of  which  said  locations,  explanations  and 
plot,  it  is  hereby  agreed,  may  be  read  in  the  Court  of  Appeals, 
together  with  the  record  in  said  recited  cause,  from  the  original 
papers  in  said  cause,  filing  among  the  records  of  said  General  Court, 
to  have  the  like  effect  as  if  the  same  were  herein  fully  incorporated;) 
and  further  offered  to  prove,  by  James  Brawner,  a  competent  sar- 
veyor,  who  made  the  plots  iu  this  cause,  that  he  did  actually  run  in 
the  survey  in  this  cause,  the  second  line  of  Fletcher's  Addition, 
according  to  the  patent  course  and  distance  thereof,  reversing  its 
course  and  distance  from  red  B  aforesaid,  with  the  usual  allowance 
for  variation,  from  the  date  of  said  patent  of  Fletcher's  Addition, 
which  line  is  marked  on  the  plots  in  this  cause  52,  and  at  the  termi- 
nation of  which  line,  no  red  oak  could  be  found  or  proved,  as  called 
for  in  said  patent.  To  all  which  evidence,  for  the  purpose  afore- 
said, the  defendant,  by  her  counsel,  objected,  under  the  plots  and 
explanations  in  this  case,  but  the  Court  overruled  the  objection,  and 
permitted  the  said  plot  and  explanations  thereof,  made  by  said 
Walter  T.  Brooke,  to  be  read  in  evidence  to  the  •  jury,  so  far 
£1^  as  the  said  line  from  red  B,  above  described,  to  its  termina- 
tion on  the  plots  in  this  cause,  to  which  permission  of  the  Coort, 
the  defendant  excepted. 

8th  Exception. — At  the  trial  of 'this  cause,  in  addition  to  the  evi- 
dence contained  in  the  preceding  bills  of  exception,  made  a  part 
hereof,  the  plaintiff',  for  the  purpose  of  shewing  that  the  patents  of 
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Aspinall's  Hope,  Wicksall,  and  part  of  the  patent  of  Allanson's 
Folly,  as  located  by  him  on  the  plots  of  this  caase,  have  acquired  by 
reputation  the  name  of  Nonesuch,  then  offered  in  evidence  by  F.  E. 
Dannington,  a  competent  witness,  that  he  was  present  and  sworn 
on  the  survey  in  this  cause  of  the  patents  of  Wicksall,  AspinalPs 
Hope  and  Allanson's  Folly,  as  located  by  the  plaintiff  on  the  plots ; 
that  he  has  known  the  lands  included  within  the  lines  of  said  patents 
as  above  located,  for  more  than  forty  years  past,  and  that  the  same 
lands  included  within  the  lines  of  said  patents  of  W.,  A.  Hope,  and 
part  of  A.  F.,  as  located  by  the  plaintiff  on  the  plots  in  this  cause, 
he  has  frequently  heard  called  in  the  neighborhood,  previous  to  the 
institution  of  this  suit,  by  the  name  of  <^  Nonesuch  ;"  but  the  said 
Dannington  at  the  same  time  proved,  on  cross-examination  by  the 
defendant's  counsel,  that  he  never  saw  Nonesuch  surveyed;  but 
from  the  holdings  he  believes  Nonesuch  covers  more  land  than  is  in- 
cluded within  the  lines  of  said  patents  of  Wicksall,  Aspinall's  Hope 
and  part  of  Allanson's  Folly,  as  above  located,  but  the  land  so  in- 
clnded  in  the  patents  of  Wicksall,  Aspinall's  Hope,  and  part  of  the 
patent  of  Allanson's  Folly,  as  above  located,  are  covered  by  the 
land  called  ^^  Nonesuch,"  as  aforesaid.  And  the  plaintiff  then, 
farther  to  shew  the  extent  and  lines  of  the  land  called  <' None- 
such," offered  to  read  in  evidence  the  location  by  the  defendant 
on  the  plots  in  this  cause  of  a  tract  of  land  called  <^  Nonesuch," 
together  with  the  defendant's  explanations  of  her  said  location. 

To  all  which  offered  evidence  the  defendant  by  her  counsel  ob- 
jected, but  the  Court  overruled  said  objection,  and  allowed  the  plain- 
tiff to  give  in  evidence  the  testimony  of  said  Dunnington,  so  offered 
by  the  plaintiff;  and  the  Court  also  decided  to  allow  the  defendant 
to  give  in  evidence  at  her  option,  the  matters  •  stated  by  the  ^-m^ 
said  Dunnington  on  his  cross-examination  as  aforesaid;  and  ^^^ 
the  Court  farther  allowed  the  plaintiff  to  read  in  evidence  the  de- 
fendant's location  of  the  land  called  ^<  Nonesuch,"  on  the  plots  in 
this  cause,  together  with  the  defendant's  explanations  of  said  loca- 
tion; to  all  which  ruling  and  decision  of  the  Court,  the  defendant 
excepted. 

9th  Exception. — At  the  trial  of  this  cause,  the  plaintiff,  in  addi- 
tion to  the  evidence  contained  in  the  preceding  bills  of  exceptions, 
made  a  part  hereof,  offered  to  read  in  evidence  to  the  jury  the  enrol- 
ment of  a  deed  from  Humphrey  Aspinall  to  Elizabeth  Swinburne, 
her  heirs  and  assigns,  dated  1st  March,  1684,  for  all  that  parcel  of 
land  called,  lying,  situate  and  being  in  Charles  County,  being  part 
of  a  parcel  of  land  called  ^^  Allanson's  Folly,"  lying,  &c.;  also  a  parcel 
of  land  called  ^'  Wicksall,"  lying  on  the  south  side  of  St.  Michael 
Creek,  formerly  called  Chingomuxon  Creek ;  beginning  at  a  bounded 
oak,  &c.;  also  a  parcel  of  land  called  ^^  Aspinall's  Hope,"  being,  &c.; 
and  beginning  at  a  bounded  oak,  a  bounded  tree  of  a  parcel  of  land 
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called   <'  Wicksalt,"  ataDding  on  the  south  side  ot*   Ghingomaxon 
Greek,  on  a  point  at  the  month  of  the  said  creek,  &;c. 

^^  Becorded  in  liber  L,  folio  132,  a  book  found  among  the  records 
of  Charles  County  Court ;  also  the  deed  or  assignment  of  William 
Moss  to  George  Mason,  recorded  in  liber  Z,  folio  291;  and  the  enrd- 
ment  of  a  deed  from  Humphrey.  Aspinall  to  Elizabeth  Swinbame, 
found  in  said  last  mentioned  liber  Z,  at  page  196,  (the  said  liber  Z 
being  one  of  the  land  records  of  Charles  Oounty,)  and  which  last 
mentioned  deed,  from  said  Aspinall  to  Swinburne,  immediately  pre- 
cedes the  enrolment  in  said  record  of  said  deed  from  Moss  to  Mason. 
Capt.  Robert  Collson,  in  the  behalf  of  Col.  Oeo.  Mason,  desires 
the  two  deeds  following  to  be  recorded,  the  said  Col.  Mason  living; 
in  the  Colony  of  Virginia." 

The  first  was  the  deed  aforesaid  of  1st  March,  1684,  to  which  no 
certificate  of  acknowledgment  was  appended,  though  certified  to  be 
a  copy  by  the  clerk  of  Charles  County  Court,  &c. 

The  deed  from  William  Moss  to  George  Mason,  dated  18th  Jane, 
1705,  was  in  confirmation  of  a  conveyance  to  Elizabeth  Swinburne, 
from  Humphrey  Aspin;^]],  to  which  no  acknowledgment  was  appended, 
nor  did  it  appear  when  recorded. 

^  ^  *  And  the  plaintiff  further  offered  to  accompany  said  deeds, 
'^**  by  reading  in  evidence  a  duly  certified  copy  or  extract  of  the 
rent-rolls  of  Maryland,  shewing  Wicksall  and  Aspinall's  Hope  to 
have  been  in  possession  of  Col.  Mason,  of  Virginia. 

"  Acres,  200.— Yearly  rent,  "4  *'—*  Wicksall,' snrv'd  3rd  FeViy, 
1667,  for  i?hos.  Allanson,  assigned  John  Hitchiuson,  on  the  S.  side 
St.  Michael's  Creek,  formerly  called  Chingomuxon — ^Poss'r  Coil. 
Mason,  in  Virginia — ^This  land  is  said  to  be  escheat." 

In  testimony  that  the  aforegoing  is  a  true  copy  from  old  ren^roIl, 
No.  1,  for  Saint  Mary's  and  Charles  Counties,  iblio  353,  one  of  the 
records  belonging  to,  and  remaining  in  the  Western   Shore  Land 

Office  of  Maryland,  I  have  hereunto  set  my  hand  and 

[Seal.]         affixed  my  official  seal,  this  25th  day  of  April,  1842. 

Geobqe  G.  Bbeweb, 
Reg'r  Land  Off.,  W.  S.,  Md. 

"  Acres,  150. — Yearly  rent,  "  6  '* — '  Aspinall's  Hope,'  surv'd  12th 
Feb'y,  1667,  for  Henry  Aspinall,  at  a  b'd  oak,  a  b'd  tree  of  a  parcel 
of  land  called  '  Wicksall,'  on  the  S.side  Chingomuxon  Creek.— Poss'r 
Col.  Mason,  in  Virginia. — This  land  is  said  to  be  escheat,  and  is 
escheated  into  Nonesuch." 

In  testimony  that  the  aforegoing  is  a  true  copy  from  old  rent-roll, 
No.  1,  for  St.  Mary's  and  Charles  Counties,  folio  356^  one  of  the 
records  belonging  to,  and  remaining  in  the  Western  Shore  Land 

Office  of  Maryland,  I  have  hereunto  set  my  hand  and 

[Seal.]         affixed  ray  official  seal,  this  25th  day  of  April,  1842. 

Geobge  G.  Bbeweb. 
Eeg'r  Land  Off".,  W.  S.,  Md. 
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Also,  the  will  of  Oeorge  Mason,  of  Virginia,  dated  29th  Jannary, 

1715,  which  contained  the  following  devise : 

*^Item. — I  give  and  bequeath  unto  my  son,  Thomas  Mason,  all  the 
land  which  I  bought  of  William  Moss,  in  Maryland,  and  all  the  land 
that  I  bought  of  Michael  Vanlandegham,  in  Stafford  County,  to  him 
and  his  heirs  forever." 

•This  will  was  admitted  to  probat  in  Virginia,  14th  Nov.    ^^m 

1716,  and  certified  from  the  records  of  Court  there,  to  be  a  **^ 
true  copy ;  and  also  certified,  by  the  presiding  Judge,  under  the  Act 
of  Congress,  as  in  due  form,  and  by  the  proper  officer. 

And  farther  offered  in  evidence,  that  the  said  G^o.  Mason,  the  tes- 
tator, left  at  his  death,  iis  issue  of  his  third  wife,  two  infant  sons, 
named  Thomas  and  Francis,  and  their  sole  sister  of  the  whole  blood 
named  Sarah — that  said  Thomas  and  Francis  died  while  infants 
without  issue,  leaving  their  said  sister  Sarah  as  their  sole  heir-at-law, 
which  said  Sarah  Mason  intermarried  with  Thomas  Brooke,  and  was 
with  her  said  husband  in  the  possession  of  the  lands  in  dispute, 
whom  she  survived,  and  died  previous  to  the  year  1786,  leaving  sur- 
viving her,  Walter  Brooke,  her  eldest  son,  and  Bichard  Brooke,  her 
grandson,  by  Bichard  Brooke  her  second  son,  which  said  Bichard, 
son  of  said  Sarah,  died  previously  to  said  Sarah ;  and  the  plaintiff 
farther  offered  in  evidence,  that  the  lands  in  dispute  were  possessed 
by  said  Sarah  during  her  life,  and  by  said  Walter  Brooke,  after  her 
death,  and  that  after  his  death,  in  1798,  the  same  were  possessed  by 
Walter  D.  Brooke,  the  eldest  son  of  said  Walter,  until  his  death,  in 
1811,  and  from  that  time  by  the  widow  of  said  Walter  D.  Brooke,  in 
behalf  of  his  children,  until  1824,  when  the  deed  to  Lot  Mason  was 
executed;  and  farther  gave  evidence  to  shew,  that  some  of  the  les- 
sors of  the  plaintiff  are  the  heirs-at-law  of  said  Walter  Brooke, 
and  that  others  of  them  are  the  heirs-at-law  of  said  Walter  D, 
Brooke. 

To  the  whole  of  which  evidence,  as  above  offered,  the  defendant 
objects;  but  the  Court  overruled  said  objection,  and  permitted  the 
deeds,  aforesaid,  and  will  to  be  read  in  evidence,  so  far  as  they  pur- 
port to  convey  or  devise  the  tracts  of  land  called  ^^  Wicksall ''  and 
^  Aspinall's  Hope,"  as  located,  by  the  patents  thereof,  on  the  plots 
in  this  cause;  and  the  Court,  [Stephen,  C.  J.,  Key  and  Dobsey, 
A.  J.,]  allowed  all  the  other  evidence  so  offered  to  be  given  in  evi- 
dence, and  upon  the  said  evidence  so  admitted,  the  Court  instructed 
thejaryas  follows:  that  if  the  jury  find,  from  the  evidence  aforesaid, 
that  the  said  Geo.  Mason,  the  above  testator,  and  those  claiming 
under  him,  •  were  in  the  exclusive,  uninterrupted  and  adverse  ^p^g^ 
possession  of  the  said  tracts  of  land  called  "  WicksalP'  and  '^^^ 
*^  Aspinall's  Hope,"  from  the  date  of  said  deed  from  Moss  to  said 
Mason,  claiming  under  said  deed,  down  to  the  year  1824,  then  the 
jury  may  and  ought  to  presume  regular  conveyances  from  the  original 
patentees  of  said  tracts  of  land  to  the  said  Geo.  Mason  and  his  heirs ; 
11  3  O. 
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to  the  admission  of  which  said  evidence,  and  the  giving  of  whiek 
said  instrnctions,  the  defendant  excepted. 

10th  Bill  of  Exception. — At  the  trial  of  this  caase,  the  plaintiff, 
fnrther  to  support  the  issue  joined  on  his  part,  in  addition  to  the  evi- 
dence contained  in  the  aforegoing  bills  of  exceptions,  made  a  part 
hereof,  gave  in  evidence  the  patent  of  ISTonesuch : 

'^  Sarah  Brooke,  Walter  and  Bichard  Brooke's  patent — 450  acres— 
'  !N"onesuch.'  Frederick,  &c.: — Know  ye,  that  whereas  Sarah  Brooke* 
(on  behalf  of  herself,  and  Walter  and  Bichard  Brooke,  infants,  under 
the  age  of  twenty-one  years,)  of  Charles  County,  by  her  humble  peti- 
tion to  our  agents  for  management  of  land  affairs  within  this  Province, 
did  set  forth,  that  Thomas  Brooke,  the  petitioner's  husband,  late  of 
Charles,  deceased,  did  heretofore,  by  his  petition,  set  forth,  thsLt  there 
was  escheat  to  us  the  following  tracts  or  parcels  of  land,  lying  and 
being  in  the  county  aforesaid,  and  contiguous  to  each  other,  viz:  one 
hundred  acres,  part  of  a  tract  or  parcel  of  land  called  ^Allanson's 
Folly,'  originally,  on  the  23rd  June,  A.  D.  1663,  granted  unto  a  cer- 
tain Thomas  Allanson,  for  four  hundred  acres ;  ^  Wicksall,'  originally, 
on  the  25th  November,  A.  D.  1667,  granted  unto  a  certain  John 
Hitchinson  for  two  hundred  acres,  and  '  Aspinall's  Hope,'  originallj, 
on  the  16th  March,  1681,  granted  unto  a  certain  Henry  Aspinall,  for 
one  hundred  and  fifty  acres,  all  which  tracts  were  the  right  of  a  cer- 
tain Henry  Aspinall,  who  died  thereof  possessed,  intestate  and  with- 
out heirs,  or  making  any  legal  disposition  thereof^  by  which  means 
the  same  became  escheat  to  us ;  and  the  petitioner,  Thomas  Brooke, 
being  the  first  discoverer,  humbly  prayed  to  be  admitted  to  its  par- 
chase,  (be  it  escheat  by  the  means  aforesaid,  or  by  any  other  ways  or 
means  whatsoever,)  and  a  special  warrant  to  resurvey  the  same,  with 
Ol'y  ^^^®^^y  ^^  adding  any  *  contiguous  vacancy,  and  reduce  the 
'^-^  '  whole  into  one  entire  tract;  and  that  on  return  of  a  certificate 
of  such  resurvey,  he  paying  the  purchase  money,  and  complying 
with  all  other  requisites  usual  in  such  cases,  might  have  our  grant  of 
confirmation  issue  unto  him  thereon,  which  was  granted  him,  and  ac- 
cordingly a  warrant  on  the  18th  January,  1743,  unto  him  for  that 
purpose  did  issue;  in  pursuance  of  which  warrant  a  resurvey  was 
made,  and  the  certificate  thereof  returned  into  our  land  office,  by 
which  it  appears  the  aforesaid  tracts  or  parcels  of  escheat  land  con- 
tain the  quantity  of  three  hundred  and  ninety-six  acres,  and  that 
there  was  the  quantity  of  fifty-four  acres  of  vacant  land  added,  for 
which  said  escheat  and  vacancy,  the  said  Thomas  Brooke,  in  his  life- 
time, paid  and  satisfied  unto  Benjamin  Tasker,  Esq.,  our  present 
agent  and  receiver  general,  for  our  use,  as  well  as  the  sum  of,  &c^ 
being  the  purchase  money  agreed  upon  for  the  said  escheat,  as  the 
sum  of,  &c.,  caution  for  the  said  vacancy,  as  also  the  sum  of,  &c.,  for 
some  improvements  mentioned  to  be  made  on  the  said  vacancy;  bnt 
before  the  said  Thomas  Brooke  obtained  our  grant  of  confirmation 
for  the  same,  he  died,  and  by  his  last  will  and  testament,  devised  the 
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aforesaid  escheat  land,  with  the  vacancy  added,  in  manner  and  form 
foUowing,  that  is  to  say : 

'*ltem. — I  give  and  bequeath  onto  my  dear  and  loving  wife,  Sarah 
Brooke,  all  that  tract  or  parcel  of  land  whereon  I  now  dwell,  near 
Chiekamnxon,  in  Charles  County,  distinguished  by  name,  according 
to  the  patent  of  escheat,  now  in  the  office,  together  with  all  the 
negroes,  stock  and  other  personal  estate  I  am  now  possessed  of,  to  be 
enjoyed  by  her  during  the  term  of  her  widowhood,  afterwards  to  be 
equally  divided  between  my  two  sons,  Walter  and  Eichard  Brooke ; 
but  if  either  of  my  before  mentioned  sons  die  without  issue,  then  I 
give  and  bequeath  his  part  of  the  aforesaid  tract  of  land  and  personal 
estate  to  the  survivor  of  Yny  two  youngest  sons,  Walter  andBichard ; 
bnt  if  both  of  my  said  sons  should  die  without  issue,  then  I  will  and 
bequeath,  that  the  aforesaid  tract  of  land  and  personal  estate  should 
be  equally  divided  between  my  loving  wife,  Sarah,  and  my  eldest 
son,  Thomas  Brooke,  to  them  and  their  heirs  forever,  my  wife  having 
her  first  choice. 

*The  petitioner,  therefore,  humbly  prayed,  that  forasmuch  ^i  a 
as  all  requisites  were  complied  with,  our  grant  of  confirmation  '^^^ 
might  issue  on  the  certificate  now  in  the  land  office,  agreeable  to  the 
bequest  aforesaid,  which  we  have  thought  fit  to  condescend  unto,  ac- 
cording to  Charles,  Lord  Baron  of  Baltimore,  &c.  We  do,  therefore, 
in  consideration  thereof,  and  other  the  premises,  give,  grant  and  con- 
firm unto  them,  the  said  Sarah  Brooke,  Walter  Brooke  and  Bichard 
Brooke,  all  of  them,  the  aforesaid  tracts  or  parcels  of  escheat  land, 
now  resurveyed,  with  the  vacancy  added,  reduced  into  one  entire 
tract,  and  called  ^'  Nonesuch,"  and  bounded  as  follows :  Beginning, 
&c.  To  have  and  to  hold  the  same  unto  the  said  Sarah  Brooke, 
Walter  Brooke  and  Bichard  Brooke,  their  heirs  and  assigns  forever, 
to  be  holden  of  us  and  our  heirs,  in  free  and  common  soccage  by  fealty 
only.    Sealed  27th  August,  1763,"  &c. 

And  the  plaintiff  gave  proof  to  shew,  that  it  was  truly  located  by 
the  plaintiff  on  the  plots  in  this  cause,  fhe  said  plaintiff,  at  the 
same  time,  declaring,  that  he  relied  upon  said  patent  for  the  purpose 
of  claiming  title  to  any  vacancy  granted  by  said  patent,  and  to  that 
part  of  AUanson's  Folly  included  within  the  lines  of  said  patent  of 
Nonesuch. 

And  the  plaintiff  farther  gave  evidenee  to  shew,  that  Walter 
Brooke  survived  Sarah  Brooke  and  Eichard  Brooke,  the  other 
grantees  in  said  patent ;  and  farther  offered  in  evidence  the  posses- 
sion of  Sarah  Brooke,  of  said  land,  included  within  the  lines  of  said 
patent;  and  after  her  death,  previous  to  the  year  1786,  the  posses- 
sion of  the  same  land  by  Walter  Brooke,  (the  survivor  of  said  Sarah 
Brooke  and  Eichard  Brooke,  the  other  grantees  in  said  patent;)  and 
that  Eichard  Brooke,  son  of  the  devisee,  Eichard  Brooke,  men- 
tioned in  said  will  of  Thomas  Brooke,  was  in  possession,  after  his  full 
age,  of  the  part  of  the  tract  called  ^^  Nonesuch,"  lying  east  of  the 
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black  line,  on  the  plots  marked  from  red  A  to  black  K,  and  that  for 
more  than  twenty  years  before  the  said  suit  was  brought,  the  said 
Bichard,  and  those  claiming  under  him,  have  been  in  the  exdnsive 
possession  of  said  part  of  ISTonesuch ;  and  the  exclusive  possession  of 
the  residue  of  said  tract  of  land  called  ^'  Nonesuch,"  according  to  the 
location  on  patent  thereof,  was,  by  Walter  Brooke,  and  after  the 
oio  <1®*^^  ^^  *  t^®  ^^^^  Walter,  in  1798,  the  continued  possession 
'**'^  of  the  said  residue  of  Nonesuch,  by  eldest  son,  Walter  D. 
Brooke,  until  his  death,  in  1811,  and  after  his  death,  the  possession 
thereof  by  the  widow  of  Walter  D.  Brooke,  in  behalf  of  her  children, 
by  said  Walter  D.  Brooke  until  1824,  when  the  deed  to  Lott  Mason, 
aforesaid,  was  executed. 

And  the  defendant,  thereupon,  offered  in  evidence  the  escheat 
warrant  granted  to  Thomas  Brooke ;  his  will  as  recited  in  the  patent 
aforesaid ;  and  the  petition  of  the  said  Sarah  Brooke. 

Whereupon  the  plaintiff  prayed  the  Court  to  instruct  the  jury,  that 
according  to  the  true  construction  of  the  patent  of  Nonesuch,  afore- 
said, the  said  Sarah,  Richard  and  Walter  Brooke,  the  grantees 
therein,  were  joint  tenants,  in  fee  simple,  of  the  land  granted  by  said 
patent,  and  that  if  the  jury  find,  that  said  Walter  survived  said 
Sarah  and  Richard,  the  other  patentees^  then  the  fee  simple  in  said 
lands,  so  granted,  devolved  upon  said  Walter;  which  instruction  the 
Court  granted.    The  defendant  excepted. 

11th  Bill  of  Exception. — Upon  the  evidence  contained  in  the  afore- 
going bills  of  exceptions,  the  defendant  prayed  the  Court  to  institict 
the  jury,  that  if  they  find,  from  the  evidence  in  the  cause,  that 
Thomas  Brooke  obtained  a  certificate  of  survey  of  the  laud  in  con- 
troversy, in  the  year  1743,  as  escheat  land ;  and  that  he  complied 
with  all  the  requisites  necessary  to  obtain  a  patent;  and  that  he  de- 
vised the  land  in  controversy ;  and  that  the  land  in  controversy,  and 
that  the  persons  claiming  under  him — Walter  Brooke  and  Richard 
Brooke,  their  descendants,  through  which  Richard  Brooke,  the  de- 
fendant, claims  title,  had  possessed  the  land  in  severalty,  the  jnry 
might  presume,  from  the  great  length  of  time  since  the  date  of  the 
certificate  of  survey,  that  a  grant  had  issued  to  Thomas  Brooke,  or 
to  his  devisees,  in  pursuance  of  his  will;  which  instruction  the  Court 
refused  to  give.    The  defendant  excepted. 

12th  Bill  of  Exception. — Upon  all  the  evidence  incorporated  in  the 
bills  of  exceptions,  the  defendant  prayed  the  Codrt  to  instruct  the 
jury,  that  the  plaintiffs  cannot  claim  title  to  the  lands  in  controversy, 
and  maintain  an  action  of  *  ejectment  for  the  same,  in  virtue 
22(1  Qf  tije  grant  from  the  Lord  Proprietary  to  Sarah  Brooke, 
Walter  Brooke,  and  Richard  Brooke,  because  said  grant  is  repugnant 
to,  and  in  violation  of  the  express  terms  of  the  will  of  Thomas 
Brooke  and  is  a  fraud  upon  his  devisees ;  provided  the  juiy  find, 
from  the  evidence  in  the  cause,  that  Thomas  Brooke  obtained  the 
escheat  warrant  for  the  land  in  controversy,  and  paid  the  composi- 
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tioQ  money  previoas  to  his  death;  which  iDStruction   the  Coart 

refased  to  give.     The  defendant   excepted,   and   prosecated  this 

appeal. 

The  cause  was  argued  before  Aboheb,  G.  J.,  Dobset,  Chambebs, 
MAaBUDEB,  and  Mabtin,  J  J. 

Alexander  and  MeMahon^  for  the  appellants.  B.  J.  Brent,  for  the 
appellee. 

»• 

DoBSET,  J.  delivered  the  opinion  of  this  Court.  The  Court  below 
was  right  in  rejecting  the  appellant's  prayer  in  the  first  bill  of  excep- 
tions. Instead  of  its  specifying  the  parts  of  the  testimony,  to  which 
the  objection  was  intended  to  apply,  the  Court  was  called  upon  to 
reject  it  in  mass.  If  any  part  of  it,  therefore,  was  admissible,  for  the 
purpose  for  which  it  was  offered,  the  Couii;,  in  overruling  the  prayer, 
committed  no  error.  Where  an  entire  prayer,  made  to  the  Court,  is 
good  in  part,  and  bad  in  part,  that  is,  which  the  Court  ought  to 
grant  in  part,  and  in  like  manner  refuse,  had  the  subject-matter  been 
properly  divided,  and  a  distinct  prayer  made  on  each  subdivision,  the 
Court  is  not  bound  to  assume,  what  appropriately  belongs  to  counsel, 
the  duty  of  analyzing  the  subject-matter  of  the  prayer,  and  ad- 
mitting that  which  ought  to  be  granted,  and  rejecting  that  which 
ODght  not }  but  the  Court  may  content  itself  in  granting  or  rejecting 
the  prayer,  according  to  its  merits,  as  presented  in  its  entirety. 
There  is  no  error,  therefore,  in  the  Court's  opinion  complained  of  in 
the  firat  bill  of  exceptions ;  some  of  the  evidence,  objected  to,  being 
undeniably  admissible.  See  Mliot  et  al,  vs.  Peirsol  et  aL,  1  Peters, 
338,  and  Moore  vs.  The  Bank  of  Metropolis,  13  Peters,  310. 

•The  appellees'  prayer,  in  the  second  bill  of  exceptions,  g^^^i 
which  was  granted  by  the  Court,  was  "to  instruct  the  jury,  '*'•* 
that  upon  the  true  construction  of  the  patent  of  Allanson's  Folly,  its 
first  line  must  run  from  the  true  beginning  thereof,  as  found  by  the 
jury,  80  as  to  bind  on  Chickamuxon  Creek  to  the  place  where  thb 
jury  shall  find  the  second  boundary  of  Allanson's  Folly  stood;  and 
if  the  jury  shall  find  the  said  first  and  second  boundaries  of  Allanson's 
Folly,  or  either  of  them,  do  not  stand  on  Chickamuxon  Creek,  then 
it  18  lawful  to  supply  a  course  from  the  point  of  said  creek  nearest  to 
said  boundaries,  or  either  of  them,  respectively."  If  there  are  bind- 
ing expressions  in  the  patent  of  Allanson's  Folly,  whieh  binds  its 
first  line  on  Chickamuxon  Creek,  the  granting  of  that  part  of  the 
prayer  which  relates  to  the  first  boundary,  would  follow  as  a  matter 
of  course,  according  to  the  settled  principles  of  locations,  in  actions 
of  ejectment  in  Maryland,  as  established  by  the  decisions  of  its  high- 
est judicial  tribunals.  But  not  so  as  to  the  second  boundary.  In- 
stead of  the  line,  supplied  to  reach  that  boundary,  being  run  from 
the  point  on  the  creek  nearest  to  it,  the  line  must  be  run  from  the 
point  on  the  creek  where  the  two  hundred  perches  (the  distance  ex- 
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pressed  in  the  patent,)  expended  on  the  meanders  of  the  creek  ter- 
minate. The  line  from  that  point  to  the  second  boandary  is  the  line 
to  be  supplied  to  connect  that  boundary  with  the  binding  call  of  the 
first  line  of  Allanson's  Folly,  with  the  creek.  In  determining  on  the 
correctness  of  the  remaining  portion  of  the  Court's  decision  in  this 
bill  of  exceptions,  all  we  have  to  do  is  to  ascertain,  from  an  inspee- 
tion  of  the  patent  of  Allanson's  Folly,  whether,  from  the  true  con- 
struction of  the  calls  and  expressions  in  the  grant,  its  first  line  does 
imperatively  bind  on  the  creek.  Allanson's  Folly  is  described  in  the 
patent  as  lying  '^  on  the  south  side  of  a  creek  called  Chincomoxon 
Greek,  beginning  at  a  marked  white  oak,  standing  on  the  west  side 
of  a  little  creek  called  St.  Katharine's  Creek,  and  running  east  north 
east  up  Chincomuxon,  for  breadth  the  length  of  two  hundred  perches 
to  a  marked  oak."  Had  no  other  more  binding  expression  in  relation 
to  this  line  been  used  in  the  patent,  the  line  must  be  run  in  a  straight 
direction  from  boundary  to  boundary;  the  words,  *^ running  ap  a 
creek,"  *not  being  a  binding  call,  but  merely  indicating  the 
general  direction  of  the  line  referred  to.  This,  however,  is 
not  the  only  binding  expression  in  the  patent  in  relation  to  this  line 
as  one  of  the  bounds  of  the  entire  tract,  which  has  four  sides  to  it 
The  patent,  after  stating  how  the  tract  of  land  is  '*  bounded  "  on  the 
east,  hov?  it  is  ^^ bounded"  on  the  south,  and  how  it  is  << bounded" 
on  the  west,  states  that  it  is  bounded  on  the  north  (where  its  first 
line  runs,)  with  Chincomuxon.  In  arriving  at  the  true  copstraction 
of  this  patent,  it  is  a  matter  of  no  moment  that  this  binding  expres- 
sion is  used  after  all  the  other  lines  and  bounds  of  the  tract  of  laod 
had  been  given.  Appearing  where  it  does,  it  as  much  controls  the 
location  of  the  first  line  as  if  it  had  immediately  preceded  it  in  the 
patent.  By  adopting  this  construction,  we  reconcile  all  its  parts, 
and  gratify  the  full  import  and  meaning  of  every  word  in  the  patent, 
except  the  course  of  the  line>  which  in  all  cases  is  held  to  interpose 
no  obstacle  to  the  gratification  of  a  conflicting,  binding  call;  bat 
disregard  this  binding  call,  and  there  are  virtually  expunged  from 
the  patent,  the  words,  <'  on  the  north,  with  Chincomuxon,"  words  so 
emphatically  inserted  to  declare  and  establish  the  northern  bounds 
of  the  land  granted.  Thus  reversing  one  of  the  most  just  and  sound 
principles  of  law,  that  deeds  are  to  be  construed  most  strongly  against 
the  grantor  for  the  benefit  of  the  grantee.  And  this  reversal  will  be 
made  after  this  rule  of  construction  has  been  adopted  and  proclaimed 
in,  perhaps,  every  land  trial  in  the  State,  where  its  influence  ooaM 
have  been  felt.  Nothing  but  the  error  of  the  County  Court,  in  fix- 
ing the  place  of  the  beginning  of  the  supplied  line  to  reach  the  sec- 
ond l>oundary,  prevents  our  giving  to  it«  granting  the  prayer  of  the 
appellees  in  this  bill  of  exceptions  our  entiro  concurrence. 

Were  the  County  Court  right  in  overruling,  as  it  did,  the  appel 
lant's  objection  to  the  location  of  the  first  line  of  Wicksall  as  termi- 
nating at  the  extremity  of  the  point  at  the  mouth  of  the  creek,  is 
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the  only  qaestion  for  oar  cousideration  nnder  the  third  bill  of  excep- 
tions T 

The  boandary  being  lost,  and  no  evidence  being  addaced  of  the 
place  where  it  stood,  the  appellees,  disregarding  the  *  coarse  g^^oo 
and  distance,  located  the  line  as  above  mentioned,  upon  the  '^'^^ 
ground,  as  we  presume,  that  although  no  proof  was  offered  as  to  the 
actual  locality  of  the  tree  itself,  yet  that  the  patent,  by  bindmg  the 
line  on  the  creek,  so  identified  the  spot  where  it  stood,  that  the 
<S0Drse  and  distance  are  to  be  disregarded ;  and  that  by  proving  to 
what  point  the  call  referred,  the  termination  of  the  line  was  estab- 
lished as  at  the  extremity  of  the  point.  The  first  line  of  Wicksall 
calls  to  rnn  southwest  down  the  creek  for  breadth  the  length  of  one 
hundred  perches,  to  a  marked  oak  standing  upon  a  point  at  the 
month  of  the  said  creek,  and  this  line  is  made  to  bind  on  the  creek, 
by  language  almost  identical  with  that,  which  we  have  said  binds 
the  first  line  of  Allanson's  Folly  on  the  creek.  But  for  this  binding 
-caU,  under  the  proofs  in  this  cause,  we  think  that  this  location  of 
the  first  line  of  Wicksall,  in  disregard  of  its  course  and  distance, 
would  be  manifestly  erroneous.  Where  a  bounded  tree,  called  for  as 
standing  at  the  end  of  a  line,  cannot  be  found,  nor  the  particular 
spot  where  it  stood,  be  identified,  to  run  the  line  by  its  coarse  and 
distance,  is  the  best  means  left  of  ascertaining  its  true  location  and 
terminus.  The  fact  that  the  boundary  called  for  is  represented  by 
the  patent  as  standing  upon  a  point  at  the  mouth  of  a  creek  is,  in  the 
event  of  its  loss,  too  vague  and  indefinite  to  control  the  positive  ex- 
pressions of  the  grant,  as  to  coarse  and  distance.  By  pursuing  the 
coarse  and  distance,  we  have  the  fixed  and  specified  means  of  ob- 
taining the  identity  of  the  spot  where  the  line  is  to  terminate.  To 
reject  the  course  and  distance,  is  to  determine  that  the  particular 
spot  on  which  the  boundary  stood  is  ascertained  with  reasonable 
certainty.  The  statement  in  the  patent,  that  it  stood  on  a  point  at 
the  mouth  of  a  creek,  is  not,  of  itself,  sufficient  evidence  of  it«  iden- 
tical locality.  Such  a  point  may  be  ten  feet  long,  or  it  may  be  a  mile 
long,  and  it  may  be  subject  to  the  same  uncertainty  as  to  its  breadth. 
There  is  no  semblance  of  analogy  between  such  points  and  mathe- 
matical points.  The  expre^ion,  standing  on  a  point  at  the  mouth 
of  a  creek,  identifies  no  particular  spot  as  that  whereon  the  tree 
called  for  stood.  The  expression  in  the  grant  is  equally  gratified 
whether  yoa  locate  the  tree  on  the  north  end,  or  the  south  end,  the 
^ast  *  side,  or  the  west  side  of  the  point.  The  call  for  a  bounded  Ao>i 
tree,  standing  on  a  point  at  the  mouth  of  a  creek,  where  the  '*'** 
tree,  and  spot  where  it  stood,  are  lost,  and  are  both  incapable  of  as- 
certainment with  a  reasonable  degree  of  certainty,  ascertains  with 
less  certainty  than  the  course  and  distance,  the  termination  of  the 
line,  and  therefore,  cannot  control  them ;  certainty  being  the  con- 
trolling object  in  all  locations.  But  the  peremptory  binding  call  for 
the  creek,  in  the  patent  of  Wicksall,  changes,  in  this  case,  the  gen- 
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eral  rale,  that  a  line  calling  for  a  lost  boundary  mast  be  ran  by  its^ 
coarse  and  distance.  If  the  tree  had  not  been  lost,  there  woald  have 
been  two  imperative  calls,  both  of  which,  if  practicable,  mast  have 
been  gratified.  The  line  must  have  terminated  at  the  tree,  and  it 
mast  have  been  made  to  bind  on  the  creek,  until  its  distance  (that  is 
number  of  perches,)  was  exhausted  at  some  spot  on  the  margin  of 
that  projection  of  land  at  the  mouth  of  the  creek,  called  the  point 
And  if  the  tree  called  for  had  stood  at  some  distance  from  that  spot, 
a  line,  not  called  for  in  the  patent,  must  be  run  from  it  tosuch  bound- 
arj.  See  Dorsey^s  Ejectment^  69  and  70,  and  the  diagram  in  the 
same  book,  50.  But  if,  as  here,  the  bounded  tree  be  lost,  and  the 
spot  where  it  stood  incapable  of  ascertainment  with  a  reasonable  de- 
gree of  certainty,  there  can  be  no  such  interpolated  line,  and  the  line 
in  question  must  terminate  at  the  spot  above  mentioned.  There  is 
nothing  in  the  calls  in  the  patent  of  Wicksall  which  terminates  its 
first  line  at  the  extreme  verge  of  Moss'  Point.  In  perfect  consist- 
ence with  those  calls,  it  might  have  terminated  at  any  other  place 
upon  the  margin  of  that  point.  We,  therefore,  think  the  Court  be- 
low erred  in  assuming,  as  a  matter  of  law,  and  so  instructing  the 
jury,  that  the  termination  of  the  first  line  of  Wicksall  was  at  the 
northwestern  extremity  of  Moss'  Point. 

In  overruling  the  appellant's  objection  to  the  testimony  of  the  ap- 
pellees in  the  fourth  bill  of  exceptions,  we  think  the  County  Court 
erred,  not  only  for  the  reasons  we  have  stated,  as  to  the  second  bill 
of  exceptions,  but  upon  another  ground : — the  testimony  ofiered  had 
no  tendency  to  prove  where  the  marked  oak  stood,  and  therefore 
should  have  been  rejected  on  account  of  its  immateriality. 
^^-       •There  is  error  in  the  Court's  opinion,  overruling  the  appel- 
'^'^^  lant's  objection  to  the  testimony  offered  in  the  fifth  bill  of  ex- 
ceptions.   If  for  any  reason,  no  matter  whether  it  be  for  the  reason 
assigned  or  not,  the  testimony  objected  to,  be  inadmissible  for  the 
purpose  for  which  it  is  offered,  it  should  be  rejected  by  the  Court. 
The  appellees  having  proved  the  beginning  of  Aspinall's  Uope  to  be 
^<at  the  points .  distinguished  on  the  plots,  by  the  words.    Moss' 
Point,"  claimed  to  run  the  first  line  of  Aspinall's  Hope  accordiug  to 
its  courses  and  distances,  as  in  the  patent  thereof,  ^^  with  an  allow- 
ance of  thirty  degrees  of  variation  to  the  westward  of  said  patent 
course,  drawn  with  the  usual  allowance  for  variation  from  the  date 
of  said  patent,"  so  as  to  bind  on  the  Potomac  River;   and  for  the 
purpose  of  sustaining  said  allowance  for  variation  in  the  first  line  of 
Aspinall's  Hope,  offered  to  prove,  by  James  Brawner,  a  competent 
surveyor,  who  made  the  plats  and  executed  the  surveys  in  this  case, 
that  he  could  ascertain  to  mathematical  certainty,  from  the  plots  in 
this  cause,  and  the  locations  made  by  him,  according  to  his  several 
surveys,  the  variation  required  in  the  patent  course  of  the  first  line 
of  Wicksall,  (from  the  date  of  said  patent  of  Wicksall,)  so  as  to  bind 
said  first  line  of  Wicksall  on  Chickamuxon  Creek,  and  that  the  vari- 


BUDD  V8.  BROOKE  et  al.—S  GILL.  169 

ation  reqaired  for  that  purpose,  in  said  first  line  of  Wicksall,  over 
and  above  the  variation  usually  allowed  in  similar  cases,  is  thirty- 
eight  degrees  to  the  westward.    To  this  evidence  the  defendants 
objected;  but  the  Court  overruled  the  objection,  and  permitted  the 
evideDce  to  go  the  jury.    In  so  doing,  we  think  the  County  Court 
was  dearly  in  error.    The  testimony  offered,  had  no  connection  with 
or  bearing  upon  the  question,  as  to  what  correction  ought  to  be 
allowed  for  the  variation  of  the  magnetic  needle,  to  ascertain  the 
trne  original  location  of  lands  held  by  courses  and  distances.    To 
open  the  door  to  such  proof,  under  the  circumstances  in  which  it  was 
offered,  would  unsettle  the  rights  of  all  land-holders,  whose  estates 
are  held  by  courses  and  distances,  and  introduce  a  multiplicity  of  liti- 
gation aud  confusion  in  land  titles,  of  which  the  foresight  of  man 
can  form  no  estimate.    It  would  unsettle  the  whole  theory  of  allow- 
ance for  variation  in  the  surveying  of  lands,  as  practised  under  and 
*  established  in  Maryland,  and  substitute  in  its  place  a  stand-   ooa 
ard  ever  changing  and  utterly  uncertain,  and  which  had  not   '•'*'' 
the  slightest  relevancy  to  the  allowance  which  ought  to  be  made, 
according  to  the  established  principles  and  experience  of  ages,  upon 
the  subject.    The  first  line  of  Wicksall,  by  the  terms  of  its  patent, 
binds  on  Chickamuxon  Creek,  and  in  running  it,  thiarefore,  its  course 
is  rejected,  and  the  line  run  in  conformity  to  the  imperative  call,  in 
the  same  manner  as  if  its  course  had  not  been  expressed  in  the 
patent.    In  locating  the  first  line  of  Wicksall,  you  do  not  run  it  the 
course  expressed  in  the  patent,  corrected  for  variation  by  such  a  num- 
ber of  degrees,  as  will  make  it  conform  to  the  binding  call  imposed 
on  it;  but  you  reject  altogether  the  course  in  the  patent,  and  run 
the  line  the  course  which  will  gratify  the  call,  in  the  same  manner  as 
if  no  course  for  the  line  were  expressed  in  the  patent.    You  gratify 
the  call  and  shape  your  course  by  the  point  of  the  needle,  and  the 
question  of  variation  has  nothing  to  do  with  such  a  proceeding.    If 
a  due  south  line,  with  a  binding  expression  in  the  patent,  which  takes 
it  dne  north,  is  to  be  located,  the  surveyor  must  run  the  line  due 
north  by  the  point  of  the  needle,  and  in  such  a  case,  he  never  dreams 
that  he  is  doing  what,  if  the  testimony  objected  to  be  admissible, 
we  assume  that  he  has>  done,  viz :  corrected  the  course  in  the  patent 
one  hundred  and  eighty  degrees,  as  an  allowance  for  variation.    In 
changing  the  course  to  gratify  a  call,  the  line  is  run  accordingly, 
either  to  the  east  or  to  the  west,  without  regard  to  the  fact,  whether, 
from  the  date  of  the  original  survey  to  the  time  of  the  location  of 
the  line,  the  variation  of  the  needle  has  been  to  the  east  or  to  the 
west,  and  consequently,  no  such  fact  could  be  deduced  from  it,  as 
that  for  which  such  testimony  has  been  offered  in  the  case  before  us. 
Of  the  opinion  of  the  County  Court,  in  the  sixth  bill  of  exceptions 
we  think  the  appellant  has  equal  cause  to  complain.    The  Court 
onght  to  have  rejected  the  testimony,  for  the  purpose  for  which  it 
was  offered,  as  well  for  the  reasons  assigned  in  the  preceding  bill  of 
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€xceptioD8,  as  on  accoant  of  its  immateriality  and  irrelevancy  to  the 
subject-matter,  which  was  designed  to  be  deduced  from  it.  It  had 
^  not  the  slightest  tendency  to  prove,  *  that  an  allowance  of 
'^'^  '  thirty  degrees,  over  and  above  the  iisaal  allowances,  oaght  to 
be  made,  for  the  purpose  of  binding  on  the  Potomac  Biver,  the  first 
line  of  Aspinall's  Hope.  What  was  the  testimony  offered  in  this 
bill  of  exceptions  to  establish  this  unnatural  and  irrational  allowanoe 
for  variation  T  First,  the  patent  of  Aspinall's  Hope,  which  gave  uot 
the  slightest  countenance  to  such  a  deduction;  and  secondly,  the 
oral  proofs  that  the  tenants  of  Walter  Brooke  and  those  claiming 
under  him,  had  possessed  the  land  lying  between  the  first  and  second 
line  of  Aspinall's  Hope  and  the  Potomac  Biver ;  but  that  the  witneas 
never  knew  or  heard  that  the  land  so  possessed  was  called  Aspinall's 
Hope ;  on  the  contrary,  that  he  always  heard  and  understood,  that 
it  was  called  and  known  as  ^<  Nonesuch,"  a  tract  of  land  located  in 
this  cause,  as  containing  the  land  in  question.  How  this  proof  had 
any  tendency  to  establish  this  extraordinary  allowance  for  variation, 
we  are  unable  to  discover. 

The  only  ground  for  an  objection  to  the  testimony  offered  in  the 
eeventh  bill  of  exceptions,  which  we  can  discover,  is,  that  the  loca> 
tions  made  of  the  plot  offered  in  evidence,  have  been  sonnintelligiUj 
represented  on  the  plots  and  explanations  in  this  cause,  that  it  was 
almost  impossible  for  either  the  Court  or  jury  to  say,  whether  the 
locations  on  the  plot  offered  in  evidence,  were  truly  located  on  the 
plots  filed  in  this  cause.  And  upon  no  other  principle,  than  its  appa- 
rently correct  location,  could  it  be  given  in  evidence,  to  support  any 
of  the  locations  made  on  the  plots  before  us.  It  is  true,  that  the  sor- 
veyor  has  certified,  in  his  explanations  returned  with  the  plots,  that 
^*  the  plaintiff  locates  a  plot  made  out  by  Theophilus  Hanson,  in  an 
ejectment  suit,  wherein  the  lessee  of  Walter  Brooke  was  plaintiff, 
and  James  Davis  was  defendant,  which  said  plot  is  endors^,  'filed 
23d  of  October,  1789.' "  '^  All  the  locations  made  on  said  plots,  are 
transferred  or  copied  on  the  plots  returned  in  this  cause,  and  are  to 
be  taken  and  considered,  to  all  intents  and  purposes,  the  same  as 
original  locations  in  this  cause,  as  well  as  evidence  of  the  locations 
made  by  Walter  Brooke,  in  said  ejectment  auit;  and  will  also  be 
relied  on  by  the  plaintiff,  as  explanatory  of  the  grounds  of  said  eject- 
ment, the  finding  of  the  jury,  and  the  possession  delivered  to  said 
^^^  Walter  Brooke,  •  by  judgment  of  the  General  Court  of  Maiy- 
'^'^^  land."  But  how  the  lines  thus  located,  are  distinguishable 
from  the  other  locations  on  the  plots ;  where  they  commence  or  ter- 
minate ;  with  what  calls  or  by  what  courses  and  distances  they  are 
run,  we  are  left  to  speculate  on  the  wide  ocean  of  conjecture  and  an* 
certainty,  without  chart  or  compass  to  guide  us,  on  our  hopeless  voy- 
age of  discovery.  If  there  be  any  case  in  which,  on  account  of  an 
almost  infinitude  of  locations,  and  a  failure  of  the  surveyor  to  tk 
with  the  plots  returned,  the  explanations  requisite  to  their  compre- 
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hension  bj  the  Coart  and  jnry,  this  Court  would  be  justified  in  revers- 
ing the  judgment  and  remanding  the  case  for  a  new  trial, — the  pre- 
sent is  a  fit  case  for  the  exercise  of  such  a  power. 

Had  the  plots  and  explanations  returned  by  the  surveyor  in  this 
caose,  identified,  as  they  ought  to  have  done,  the  lines  to  sustain  the 
location,  of  which  the  plot  offered  in  evidence  was  adduced,  audit  had 
appeared  that  they  had  been  truly  located,  then,  would  the  plot 
offered  in  evidence  have  been  clearly  admissible.  But,  in  conse- 
quence of  the  defects  of  the  plots  and  explanations  of  the  surveyor, 
it  not  appearing  affirmatively  to  the  Court,  that  the  lines  in  question 
had  been  truly  located,  conformably  to  their  location  on  the  plot  from 
which  they  were  taken,  on  the  objection  raised  to  the  plot  offered  in 
evidence,  we  think  the  Court  below  ought  to  have  rejected  it. 

In  admitting,  for  the  purpose  for  which  it  was  offered,  the  testi- 
mony of  the  appellees,  objected  to  by  the  appellant  in  her  eighth  bill 
of  exception,  we  also  impute  error  to  the  Court  below.  The  plain- 
tiffs below  had  not  located  Wicksall,  Aspinall's  Hope,  and  part  of 
Allanson's  Folly,  as  a  body  of  land,  which  had  acquired  the  name  of 
Nonesuch,  by  reputation.  On  the  contrary  their  location  of  None- 
sneb  professed  to  have  been  made  according  to  its  patent ;  and  the 
location  of  Nonesuch,  as  made  by  the  appellant,  and  offered  in  evi- 
dence by  the  appellees,  is  also  stated  to  have  been  made  agreeably  to 
the  patent.  There  being,  then,  no  location  of  Nonesuch,  as  a  parcel 
of  land  which,  by  reputation,  had  acquired  that  name,  there  could 
have  been  no  counter-location  thereof,  and  consequently,  the  evidence 
offered  to  prove  it,  was  out  of  the  issues  in  the  cause. 

*  In  what  we  have  said  on  this  bill  of  exceptions,  we  are  not  ooq 
to  be  understood  as  intimating  any  opinion,  that  under  the  "^"^^ 
circumstances  of  this  case,  (if,  indeed,  under  any  circumstances  it 
could  be  done,)  the  appellees  could  recover  the  lands  in  controversy, 
under  the  name  of  Nonesuch,  as  a  name  acquired  by  reputation. 

Had  the  County  Court,  in  the  ninth  bill  of  exception,  as  it  did  in 
the  first,  have  contented  itself  with  simply  overruling  the  general 
objection  raised  to  all  the  testimony  offered,  and  leaving  it,  as  being 
no  otherwise  objected  to,  to  go  to  the  jury,  for  the  reasons  assigned 
by  us  in  the  examination  of  the  first  bill  of  exceptions,  the  course 
pursued  by  the  County  Court  would  have  been  sustained  by  this 
Court.  But  such  was  not  the  course  pursued  by  the  Court  below. 
It  did  not  content  itself  with  overruling  the  objection  made,  and 
permitting  the  testimony  to  pass  to  the  jury  as  otherwise  unob- 
jected to,  but  it  proceeded  to  analyse  the  proof,  and  to  pronounce  its 
opinion  to  the  jury  upon  the  admissibility  of  several  portions  of  it, 
and  asserted  all  the  evidence  offered,  to  be  admissible,  and  gave 
thereon  an  instruction  as  to  its  legal  effect  and  operation,  In  doing 
80,  the  Court  did  not,  as  in  the  first  bill  of  exceptions,  assume  a 
mere  passive  attitude  by  permitting  testimony  to  go  to  the  jury,  to 
which  no  valid  objection  had  been  urged ;  but  its  action  was  posi- 
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tive ;  it  decided,  that  not  only  were  certain  ennmerated  portions  of 
the  testimony  competent  to  go  to  the  jary,  bnt  that  all  of  it  was  ad- 
missible before  them.  If  then,  any  portion  of  the  testimony  offered 
in  this  bill  of  exceptions  (material  to  the  issnes  on  the  trial  before 
the  jury,)  was  incompetent,  the  judgment  of  the  County  Goart  must 
be  reversed.  The  duty,  therefore,  to  some  extent,  devolves  npon  os, 
of  examining  the  several  parts  of  the  evidence  submitted  to  the  jury, 
to  see  how  far  each  and  every  poi*tion  of  it  is  admissible.  The  first 
part  of  the  testimony,  the  admissibility  of  which  is  sanctioned  by  the 
County  Court,  is  the  copy  of  the  deed  from  Humphrey  S.  Aspinall  to 
Elizabeth  Swinburne,  and  the  copy  of  the  deed  from  Willitfm  Moss 
to  George  Mason,  and  the  <3opy  of  George  Mason's  will.  To  render 
an  exemplified  copy  of  a  deed,  admissible  in  evidence,  to  prove  title 
^^  to  the  land  which  the  deed  •  professes  to  convey,  it  most 
'^^^  appear  to  have  been  executed  with  all  the  essential  forms  ^^ 
quired  to  warrant  its  enrolment  under  the  laws  of  this  State.  Id 
1684,  (the  date  of  the  alleged  deed  from  Humphrey  S.  Aspinall  to 
Elizabeth  Swinburne,)  the  Act  of  Assembly  required  that  sach  a 
deed  should  be  acknowledged  before  some  of  the  judicial  tribunals  or 
public  officers,  enumerated,  and  recorded  within  one  year.  From  the 
copy  before  us,  it  does  not  appear  that  this  deed  had  been  acknow- 
ledged pursuant  to  the  provisions  of  the  Act  of  1674,  ch.  2.  The  re- 
cording of  it,  therefore,  not  being  authorized  by  the  Act  of  Assembly, 
gave  to  it  no  additional  validity,  and  the  record  thus  made,  or  the  ex- 
emplified copy  therefrom,  is  no  more  evidence  of  the  existence  of  the 
deed  than  would  be  a  copy  of  such  deed  certified  by  any  private 
individual.  This  objection  to  the  admissibility  of  the  copy,  has  been 
attempted  to  be  obviated  by  the  assertion,  that  the  Act  of  1674,ch.2, 
did  not  require  the  recording  of  the  certificate  of  the  acknowledgment 
of  a  deed  for  lands.  It  is  a  sufficient  answer  to  this  assertion  to  state, 
that  it  is  sustained  by  no  judicial  sanction  in  this  State.  That  none 
of  the  various  Acts  of  Assembly  prescribing  the  mode  in  which  con- 
veyances of  land  are  to  be  made,  direct  the  certificate  of  the  acknow- 
ledgment of  a  deed  to  be  recorded,  except  the  certificate  of  the  acknow- 
ledgment of  a  feme  covert  Yet,  from  the  passage  of  the  Act  of 
1674' to  the  present  day,  it  has  been  the  uniform  custom  of  all  record- 
ing officers  to  record  such  acknowledgments;  and  their  authentica- 
tions of  such  recording,  have,  in  all  the  judicial  tribunals  of  the  State, 
been  received  as  sufficient  evidence  of  those  acknowledgments.  Such 
efficacy  could  not  have  been  given  by  Courts  of  justice  to  soch 
authentications,  unless  they  regarded  such  recording,  as  a  compli- 
ance with  the  requisitions  of  our  system  of  registration.  The  mio* 
ous  consequences  to  land  holders  resulting  from  this  novel  sugges- 
tion, are  too  obvious  and  alarming  to  permit  its  reoeiving,  for  a 
moment,  the  sanction  of  this  Court. 

The  deed  from  Aspinall  to  Swinburne,  derives  no  validity  from  the 
confirmatory  or  curing  provisions  in  the  Acts  of  1692,  ch.  30 ;  1699, 
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ch. 42;  ftDd  1715,  ch.  39;  or  either  of  them:  those  provisions  only 
cnring  such  defective  conveyances,  as  *  had  been  recorded  ^qi 
within  the  year.  That  deed  bears  date  on  the  first  day  of  -*•** 
March,  1684,  and  by  an  indorsement  upon  it,  properly  recorded  with 
it,  it  is  apparent  that  it  could  not  have  been  recorded  prior  to  the 
10th  day  of  December,  1705,  and,  therefore,  can  derive  no  aid  from 
the  confirmatory  enactments  of  1692, 1699,  and  1715.  It  would  have 
been  otherwise,  had  the  deed  appeared  to  have  been  recorded  within 
the  year.  That  is,  it  would  have  been  admissible  to  sustain  any 
locations  made  according  to  its  courses,  distances,  and  calls,  upon 
the  plots  in  this  cause.  To  that  extent  it  was  admissible  to  shew 
title,  or  sustain  the  correct  locations  of  Wicksall  and  Aspinall's 
Hope,  but  not  to  shew  title  to,  or  sustain  the  appellee's  locations  of 
part  of  Allanson's  Folly,  because  the  deed  professes  to  convey  ^^part 
of  a  parcel  of  land  called  Allanson's  Folly,"  and  in  giving  its  descrip- 
tion by  courses  and  distances,  it  has  but  two  straight  lines,  which 
.  can  embrace  no  deed,  or  any  part  of  the  tract  of  land  called  '<  Allan- 
son's  Folly." 

But  it  is  alleged,  that  the  time  of  the  recording  of  a  deed  is  a 
matter  of  fact  to  be  determined  by  the  jury,  and  not  a  matter  of 
law,  resting  in  the  decision  of  the  Court.  To  this,  as  an  universal 
proposition,  we  cannot  give  our  assent.  The  time  of  recording 
of  a  deed  is,  sometimes,  a  matter  to  be  determined  by  the  Court, 
and  sometimes  a  question  to  be  submitted  to  the  finding  of  a  jury. 
If  it  plainly  appears,  from  indorsements  ofBcially  made  upon  a  deed, 
or  its  exemplification,  that  it  has  not  been  recorded  within  the  time 
prescribed  by  law ;  and  there  is  no  admissible  evidence  in  contra- 
vention of  such  indorsements,  then  the  admissibility  of  the  deed,  or 
its  exemplification  in  evidence,  is  determined  by  t^e  Court  without 
any  reference  on  the  subject,  to  the  jury.  But  if  there  be  such  ad- 
missible contravening  testimony,  as  to  the  time  of  the  recording  of 
the  deed,  legally  sufficient  to  be  left  to  the  jury  to  warrant  them  in 
finding  that  the  deed  was  recorded  in  due  time,  then  is  the  question, 
as  to  the  time  of  recording  of  the  deed,  to  be  submitted  with  an 
hypothetical  instruction  from  the  Court  to  the  jury.  As  to  the 
exemplification  before  us,  there  is  no  such  contravening  testimony, 
and  the  objection  taken  to  its  admissibility  ought  to  have  been  sus- 
tained by  the  Court. 

*  In  regard  to  the  exemplified  copy  of  the  deed  from  William  ^09 
Moss  to  George  Mason,  the  facts  upon  which  its  admissibility  '^^'^ 
depends,  are  somewhat  variant  for  those  connected  with  the  deed 
from  Humphrey  S.  Aspinall  to  Elizabeth  Swinburne.  As  to  the 
former  deed,  it  does  not  appear  by  any  endorsements  upon  it, 
whether  it  was  recorded  in  time  or  out  of  time.  If  in  time,  though 
unacknowledged  and  not  indented,  by  the  curing  influence  of  the 
Act  of  1715,  ch.  47,  it  would  have  been  admissible  to  prove  title  to 
Wicksall  and  Aspinall's  Hope,  or  to  sustain  locations  made  in  con- 
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formity  to  it.  In  1705,  the  date  of  the  conveyaDce  from  Moes  to 
MasoQ,  a  deed  to  be  effectaal  for  the  conveyance  of  land,  mast  have 
been  recorded  in  one  year.  He  who  asserts  title  under  sach  a  convey* 
ance,  must  prove  its  enrolment  within  the  period  prescribed  by  law. 
The  antts  probandiy  in  that  respect,  rests  on  him.  The  deed,  it  is  troe, 
is  proven  to  have  been  recorded ;  bnt  as  to  the  time  of  its  enrolment, 
there  is  not  a  shadow  of  proof.  Why  such  proof,  so  accessible  to 
both  parties,  was  not  produced,  it  is  difficult  to  imagine.  Had  it 
been  adduced,  its  sufficiency,  in  point  of  fact,  to  establish  the  enrol' 
ment  of  the  deed  within  the  requisite  period,  was  a  matter  for  the 
determination  of  the  jury,  not  of  the  Court.  The  County  Court, 
therefore,  we  think  was  in  error,  in  assuming  the  jurisdiction  which 
appropriately  belongs  to  the  jury.  And  the  error  is  apparent,  when 
we  advert  to  the  circumstance,  that  the  Court  drew  its  oondasion, 
that  the  deed  was  enrolled  in  time,  without  any  proof  sustaining 
such  an  inference. 

As  respects  the  copy  of  George  Mason's  will,  offered  in  evidence 
by  the  appellees,  we  cannot  entertain  a  momentary  doubt  of  its  inad- 
missibility.  Of  wills  of  land  in  Maryland,  our  own  Courts,  only,  are 
authorized  to  take  probate.  If  a  title  to  lands  in  this  State,  is 
derived  under  Mason's  will,  its  existence  and  validity  must  be  proved 
by  other  tebtimony,  than  a  mere  exemplified  copy  of  probate,  in  a 
Court  in  the  State  of  Virginia. 

From  the  instruction  given  by  the  Court  to  the  jury,  in  this  bill  of 
exceptions,  we  also  dissent.  This  Court  having  determined,  that 
the  copies  of  the  deeds  from  Aspinall  and  Moss,  and  of  the  will  of 
Mason,  were  inadmissible,  as  evidence  under  •  the  circum- 
^99  stances  in  which  they  were  offered;  and  the  appellees  having 
shewn  by  their  own  testimony,  that  Sarah  Mason  was  not  an  heir- 
at-law  of  George  Mason,  and  as  such,  entitled  to  the  lands  in  con- 
troversy, her  possession  not  being  lawfully  derived  from  him,  cannot 
be  so  connected  with  his,  that  from  the  long  continuance  of  the 
possession  by  the  two,  (till  1824,)  regular  conveyances,  from  the 
patentees  of  Wicksall  and  Aspinall's  Hope,  might  be  presumed  to 
the  said  George  Mason.  The  possession  of  Sarah  Mason  being  oat 
of  the  question,  the  only  possession  on  which  this  presumption  of 
<^  regular  conveyances  from  the  original  patentees  "  of  Wictusall  and 
Aspinall's  Hope,  is  founded,  is  that  of  George  Mason.  And  what  is 
the  proof  of  possession  of  those  two  tracts  of  land,  and  of  its  oon- 
tinuance  by  George  Mason  Y  The  only  evidence  of  his  possession, 
is  an  extract  of  an  entry  from  old  rent-roll,  No.  1,  for  St.  Mary's  and 
Charles  Counties,  which  states  Col.  Mason,  of  Virginia,  to  be  the 
possessor.  But  when  that  entry  was  made,  or  for  how  many  years 
it  was  continued ;  whether  the  possession  lasted  for  one  year  or 
twenty  years,  the  admissible  evidence  in  the  cause,  furnishes  aa  with 
no  means  of  ascertaining.  For  aught  that  we  can  know.  Col.  Mason 
may  have  been  an  intruder,  and  possessor  for  one  year  only.    To 


BUDD  V8.  BROOKE  BT  AL.— 3  GILL.  175 

make  the  presamption  reqaired  in  support  of  sach  possession,  as 
that  proved  to  have  been  in  Col.  Mason,  cannot  meet  the  approval 
of  this  Coart.  Nor  can  we  readily  perceive  how  the  County  Court, 
after  sustaining  the  validity  of  thedeeds  from  Humphrey  S.  Aspi- 
drI)  to  Elizabeth  Swinburne,  and  from  William  Moss  to  Qeorge 
Ma.soD,  could,  in  opposition  to  those  deeds,  and  to  their  utter 
exclusioD,  direct  the  jury  to  presume  regular  conveyances  from 
the  original  patentees  of  Wicksall  and  AspinalPs  Hope,  to  George 
Masou.  If  the  deeds  of  Humphrey  S.  Aspinall  and  William 
Moas  were  sanctioned  by  the  Court,  they  repelled  the  idea  of 
conveyances  from  the  original  patentees  to  George  Mason;  and 
the  only  presumption  of  grants  that  could,  consistently  with  its 
own  decision,  be  raised  by  the  County  Court,  was  from  the  patentees 
of  Wicksall  and  Aspinall's  Hope  to  Humphrey  B.  Aspinall. 

*  Having,  already,  stated  sufficient  grounds  for  the  reversal  ^o^ 
of  the  judgment  of  the  County  Court  upon  the  ninth  bill  of  -*•** 
exceptions,  we  forbear  to  scrutinize  other  portions  of  the  testimony 
therein  detailed,  to  ascertain  if  they  be  not  obnoxious  to  the  objec- 
tion taken  to  their  admissibility. 

The  appellees,  in  the  tenth  bill  of  exceptions,  ^^  prayed  the  Court 
to  instruct  the  jury,  that,  according  to  the  true  construction  of  the 
patent  of  Nonesuch,  aforesaid,  the  said  Sarah,  Bichard  and  Walter 
Brooke,  the  grantees  therein,  were  joint  tenants,  in  fee  simple,  of 
the  land  granted  by  the  patent;  and  that  if  the  jury  find,  that  said 
Walter  survived  said  Sarah  and  Bichard,  the  other  patentees,  then 
the  fee  simple  in  said  lands  so  granted,  devolved  upon  the  said 
Walter."  This  instruction  the  Court  granted,  and  the  correctness 
of  their  so  doing,  is  the  question  we  must  decide,  under  the  tenth 
bill  of  exceptions.  In  construing  a  grant,  it  is  the  duty  of  the  Court, 
first,  to  ascertain  what  the  parties  intended  should  be  effected  by  it. 
And  that  intention  being  collected  from  an  inspection  of  the  grant 
itself,  it  is  the  duty  of  the  Court  to  give  to  it  such  an  interpretation 
as  will  effectuate  that  intention,  provided  the  terms  and  expressions 
nsed  in  the  grant,  will  admit  of  such  a  construction.  Looking  to 
the  premises  only  in  this  grant,  we  think  that  its  design,  and  the 
intention  of  the  parties  to  it,  are  too  clearly  and  fully  expressed,  to 
admit  of  any  i*easonable  doubt  as  to  what  they  were.  It  states,  in 
substance,  that  the  grantees  had  applied  for  the  grant  to  be  issued 
to  them,  agreeably  to  the  devise  or  ^^  bequest "  in  the  last  will  and 
testament  of  Thomas  Brooke,  and  that  the  grantor  had  consented  to 
make  the  grant  accordingly.  And  it  proceeds  to  state,  that  ^there- 
fore, in  consideration  thereof;"  that  is,  in  pursuance  of  such  intent 
and  agreement,  the  grantor  did  ^'  give,  grant  and  confirm  unto  .the 
grantees,  the  aforesaid  tracts  or  parcels  of  escheat  land,  now  resur- 
veyed,  with  the  vacancy  added,  reduced  into  one  entire  tract,  and 
called  Nonesuch,  and  bounded  as  follows,"  &c.  If  this  grant  had 
issued  without  the  ^^habendumy^  could  a  serious  doubt  have  been 
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arged,  bat  that  it  would  have  fally  effectnated  the  design  and  inten- 
tion of  both  the  grantor  and  grantees ;  and  that  the  tract  of  land 
OQ^  called  "Nonesuch,"  would  •  have  vested  in  the  grantees, 
agreeably  to  the  recited  clause  in  the  last  will  and  testament 
of  Thomas  Brooke  T  We  think  not.  It  matters  n9t  that  it  is  given 
to  the  grantees,  without  any  express  words  of  inheritance.  The 
terms  used  in  the  granting  clause  itself,  sufficiently  declare  the  in- 
tention of  the  grantor,  to  transfer  to  the  grantees  the  same  interests 
and  estates  in  the  land  granted,  with  which  it  was  designed  to  in- 
vest them,  by  the  last  will  and  testament  of  Thomas  Brooke;  and 
whether  such  declared  intent  preceded  or  succeeded  the  words,  give, 
grant,  &c.,  our  construction  of  this  clause  of  the  grant,  would  be  in 
nowise  changed  thereby. 

<^  The  technical  meaning  of  the  word,  premises,  in  a  deed  of  con- 
veyance, is  every  thing  which  precedes  the  habendum  ;"  "  and  it  is 
in  the  premises  of  a  deed,  that  the  thing  is  really  granted."  The 
premises  of  the  grant  before  us^  passing,  as  we  conceive,  the  lands 
granted  in  conformity  to  the  last  will  and  testament  of  Thomas 
Brooke,  and  the  declared  intent  of  both  grantor  and  grantees,  the 
next  enquiry  to  be  answered  is,  has  the  habendum  such  controlling 
influence  over  the  grant  as  to  defeat  the  estates  created  by  the 
premises,  and  substitute,  in  their  places,  entirely  different  estates, 
contrary  to  the  manifest  intent  of  the  parties  to  the  grant.  Accord- 
ing to  our  construction  of  the  grant,  made  by  the  premises,  it  is  in 
direct  conflict  with  that  contained  in  the  habendum.  Both  cannot 
prevail.  One  must  overrule  the  other.  Which  takes  precedence,  is 
the  question  T  In  our  opinion,  the  limitation  contained  in  the 
habendum  must  be  rejected,  and  the  estates  given  in  the  premises 
must  prevail.  In  2  Lomax^s  Dig.y  188,  it  is  stated,  that  ^<  where 
there  are  two  clauses  in  a  deed,  of  which  the  latter  is  coutradictoiy 
to  the  former,  there  the  former  shall  stand."  And  in  page  215,  of 
the  same  book,  it  is  said,  that  ''  where  the  habendum  is  repugnant 
and  contrary  to  the  premises,  it  is  void,  and  the  grantee  shall  take 
the  estate  given  in  the  premises.  This  is  a  consequence  of  the  mie 
already  stated,  that  deeds  shall  be  construed  most  strongly  against 
the  grantor;  therefore  he  shall  not  be  allowed  to  contradict  or  re- 
tract, by  any  subsequent  part  of  the  deed,  the  gift  made  in  the 
promises." 

^  •  It  follows  from  the  views  we  have  expressed,  that  we  think 

^^^   the  County  Court  erred  in  granting  the  appellee's  prayer  in 
the  tenth  bill  of  exceptions. 

It  is,  we  think,  apparent  that  the  prayer  of  the  defendant  below,  in 
the  eleventh  bill  of  exceptions,  has  not  been  correctly  transcribed  in  the 
record  transmitted  to  this  Court,  it  being,  in  a  great  measure,  nnin- 
telligible.  We,  however,  have  no  alternative  but  to  assume,  that 
the  County  Court  acted  upon  it  in  the  form  in  which  it  appears 
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before  as ;  and,  therefore,  on  account  of  its  uninteUigibility,  properly 
rejected  it. 

We,  also,  concar  with  the  County  Court  in  its  refusal  to  grant  the 
defendant's  prayer  in  the  twelfth  bill,  of  exceptions,  but  for  very 
different  reasons  from  those  which  influenced  the  action  of  that 
tribunal.  Under  the  Act  of  1825,  ch.  117,  the  only  point,  decided 
by  the  Court  below,  was  the  insufficiency  of  the  cause  assigned,  in 
bar  of  the  appellee's  right  to  recover.  The  prayer  was,  ^^  that  the 
plaintiffs  cannot  claim  title  to  the  lands  in  controversy,  and  main- 
tain an  action  of  ejectment  for  the  same,  in  virtue  of  the  grant  from 
the  Lord  Proprietary  to  Sarah  Brooke,  Walter  Brooke,  and  Eichard 
Brooke,  because  said  grant  is  repugnant  to,  and  in  violation  of  the 
express  terms  of  the  will  of  Thomas  Brooke,  and  is  a  fraud  upon  his 
devisees."  In  responding  to  this  prayer,  the  County  Court  was 
bound  to  give  its  true  construction  to  this  grant,  so  far  as  concerns 
the  objection  urged  against  it.  That  construction,  this  Court  have 
said,  so  far  from  being  repugnant  to,  is  in  perfect  consonance  with 
the  will  of  Thomas  Brooke,  and  is,  consequently,  no  fraud  upon  his 
devisees.  In  this  view  of  the  question  we  must  say,  that  the  Court 
below  committed  no  error  in  its  refusal  of  the  appellant's  prayer  in 
her  tweltth  bill  of  exceptions. 

We  concur  with  the  County  Court  in  its  rejection  of  the  appel- 
lant's prayers  in  the  first,  eleventh  and  twelfth  bills  of  exceptions ; 
bat  dissenting  from  its  instruction  to  the  jury  in  the  second  and 
third  bills  of  exceptions,  and  from  its  overruling  the  appellant's 
objections  to  the  evidence  offered  in  the  fourth,  fifth,  sixth,  seventh, 
eighth  and  ninth  bills  of  exceptions,  and  from  *its  granting  g^^^ 
tbe  appellee's  prayer  in  the  tenth  bill  of  exceptions,  we  re-  '^*' • 
verse  its  judgment.  Judgment  reversed. 


Alexandeb  McKee,  Administrator  of  James  MgKee  vs.  James 

Baden. — ^December,  1845. 

In  an  action  by  an  administrator,  to  recover  the  value  of  goods  sold  and 
delivered  by  him,  where  the  issues  were  made  up  on  the  pleas  of  non 
asswnpftit^  and  payment,  the  defendant  proved  the  admission  of  the 
plaintiff  to  the  defendant,  that  there  was  no  necessity  for  the  defendant 
giving  his  notes  for  the  articles  purchased,  as  he,  the  plaintiff,  would 
give  the  defendant  credit  for  the  amount,  on  a  judgment  due  from  the 
plaintiff's  intestate  to  the  defendant.  There  was  no  evidence  that  the 
defendant  consented  to  the  arrangement.    Held,  no  defence  to  the  action. 

The  plaintiff  then  proved,  that  the  judgment  in  question  had  been  assigned 
by  the  defendant  prior  to  the  sale;  Held,  that  if  the  plaintiff  was  igno- 
rant of  the  assignment,  at  the  time  of  his  admission,  and  if  the  defend- 
ant^ at  the  same  time,  concealed  the  fact  of  such  assignment  from  him, 
it  was  a  fraud  on  the  plaintiff. 

12  3G. 
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Appeal  from  Prince  George's  Ooonty  Coart.  This  was  an  action 
of  assumpsit  brought  by  the  appellant  on  the  16th  December,  1842, 
against  the  appellee,  for  articles  sold  and  delivered  by  the  appellant 
to  him,  to  amount  of  $212.50.  The  defendant  pleaded  non  <i8sump9iit 
and  payment,  on  which  issue  were  joined. 

At  the  trial  of  this  cause,  the  plaintiff  first  proved  to  the  jury,  by 
the  testimony  of  John  L.  Townshend,  the  sale  and  delivery  of  arti- 
cles charged  in  the  account  on  which  the  present  suit  is  brought,  at 
a  sale  made  by  the  plaintiff  as  the  administrator  of  one  James 
McKee,  at  the  prices  therein  charged. 

The  defendant  then  gave  in  evidence  to  the  jury,  that  the  plain- 
tiff admitted  to  defendant,  in  the  presence  of  witness,  the  said  plain-, 
tiff's  intestate,  James  McKee,  was  indebted  to  defendant  in  a  larger 
sum  than  the  amount  of  defendant's  purchase  at  the  sale  of  said 
plaintiff,  as  administrator  of  said  James  McKee;  and  that  there  was 
no  necessity  for  defendant's  giving  him  his  note  for  the  articles  pnr- 
chased  at  the  sale,  and  for  the  *  value  of  which  this  action  is 
4o9  brought,  as  he,  the  plaintiff,  would  give  defendant  credit  for 
the  amount  so  purchased  on  the  debt  due  from  plaintiff's  intestate 
to  said  defendant. 

The  plaintiff  objected  to  the  admissibility  of  said  evidence,  under 
the  pleadings  and  issues  in  the  cause,  and  prayed  the  (Tourt  so  to 
instruct  the  jury.  But  the  Oourt,  [G.  Dorset,  A.  J.,]  refused  to 
grant  the  instruction,  and  were  of  opinion  and  so  instructed  the 
jury,  that  the  aforesaid  evidence,  if  believed  by  them,  amounted  in 
law  to  payment  of  said  account  for  the  articles  so  as  aforesaid  sold 
and  delivered  by  the  plaintiff  to  the  defendant,  If  they  should  And 
from  the  evidence,  such  sale  and  delivery ;  to  which  opinion  of  the 
Ck>urt,  and  the  refusal  to  grant  the  instruction  as  prayed,  the  plain- 
tiff excepted. 

The  plaintiff  then,  for  the  purpose  of  explaining  to  the  jury  the 
agreement,  so  as  aforesaid  given  in  evidence  by  the  defendant  to 
the  jury,  read  to  the  jury,  from  the  dockets  of  Prince  George's  Gonnty 
Court,  the  record  of  a  judgment  rendered  in  said  Court  in  favor  of 
the  said  defendant  against  the  said  James  McKee,  which  judgment 
appeared,  from  the  said  docket,  to  be  entered  for  the  use  of  ooe 
Samuel  Childs,  at  the  April  Term,  1827 ;  and  for  the  further  ose  of 
Hopkins  and  Moore,  at  subsequent  terms  of  said  Court,  and  con- 
tinued so  entered  to  the  use  of  Childs  and  Hopkins  and  Moore,  down 
to  the  time  of  the  said  sale,  and  the  time  of  the  agreement  aforesaid; 
and  then  proved,  that  the  said  agreement  was  entered  into  with 
reference  to  the  said  judgment ;  and  that  the  plaintiff'  and  defend- 
ant, upon  said  agreement,  referred  to  the  aforesaid  judgment,  and 
none  other. 

The  defendant  further  proved  to  the  jury,  that  the  plaintiff  ad- 
mitted to  witness,  in  a  conversation  held  with  him  since  the  institu- 
tion of  this  suit,  that  after  the  said  judgment  had  been  entered  for 
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the  use  of  Ghilds,  the  defendant  in  this  action  gave  the  plaintiff's 
intestate  an  order  on  said  Ghilds  (who  had  sold  defendant's  tobacco,) 
for  the  amount  dae  on  said  judgment  to  Ghilds,  and  that  the  said 
judgment  then  belonged  to  said  defendant. 

The  plaintiff  then  prayed  the  Gourt  to  instruct  the  jury,  that  if 
they  find,  from  the  evidence  in  the  cause,  that  at  the  time  ^^q^ 
*  the  plaintiff  made  the  aforesaid  agreement,  it  had  relation  '^^^ 
to  the  aforesaid  judgment ;  and  if  they  further  find,  that  said  judg- 
ment was  assigned,  at  the  time,  to  the  said  Ghilds  and  Hopkins  and 
Moore,  and  stood  on  the  docket  of  the  Gourt  so  assigned,  that  then 
said  agreement  to  give  the  defendant  credit,  if  believed  by  them, 
was  inoperative  and  void  for  the  want  of  consideration.  But  the 
Gonrt  refused  to  grant  the  prayer  of  the  plaintiff's  counsel,  and 
instructed  the  jury,  that  said  agreement,  if  believed  by  them,  did 
operate  in  law  as  a  payment  of  said  account,  although  they  might 
find  from  the  evidence,  that  it  related  to  said  judgment,  and  that 
said  judgment  was  assigned  to  the  said  Hopkins  and  Moore  at  the 
time  of  said  agreement ;  provided  they  further  find  from  the  evi- 
dence, that  the  plaintiff  had  no  knowledge  of  said  assignment  at  the 
time  of  said  agreement.  To  which  opinion  of  the  Gourt,  and  to  their 
refusal  to  grant  the  plaintiff's  prayer,  the  plaintiff  also  excepted. 

The  verdict  and  judgment  being  against  the  plaintiff,  he  appealed 
to  this  Gourt. 

The  cause  was  argued  before  Aboheb,  G.  J.,  Dorset,  Spenge, 
Magbudeb,  and  Mabtin,  JJ. 

T,  F.  Bowie^  for  the  appellant.    D.  0.  Diggs,  for  the  appellee. 

Mag-budeb,  J.,  delivered  the  opinion  of  this  Gourt.  The  plain- 
tiff* sold  goods,  a  part  of  the  estate  of  his  intestate,  James  McKee, 
to  the  defendant,  and  to  recover  the  value  of  those  goods,  this  suit 
was  instituted  in  Prince  George's  Gounty  Gourt.  The  sale  of  the 
goods,  and  at  the  prices  charged,  was  proved,  and  the  plaintiff  was 
entitled  to  a  verdict  for  the  sum  claimed,  unless  in  the  testimony 
introduced  into  the  exception  taken  in  the  case,  there  is  to  be  found 
proof  that  the  claim  was  discharged. 

It  appears,  that  sometime  previously  to  the  sale,  a  judgment  was 
recovered  against  the  plaintiff's  intestate,  upon  a  claim  which  the 
defendant  had  against  him ;  and  it  is  insisted,  that  an  agreement 
between  the  parties  to  this  suit,  will  defeat  the  plaintiff's  action. 
All  that  the  exception  tells  us,  in  relation  to  this  agreement,  is  to  be 
found  in  these  words  : 

•"The  plaintiff  admitted  to  the  defendant,  in  the  presence  ^yin 
of  witness,  that  there  was  no  necessity  for  the  defendant  giv-  '*'*^ 
ing  his  notes  for  the  articles  purchased  at  the  sale,  and  for  the  value 
of  which  this  action  is  brought,  as  he,  the  plaintiff,  would  give  the 
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defendant  credit  for  the  amount  so  parchased,  on  the  debt  due  from 
the  plaintifPs  intestate  to  said  defendant." 

It  is  impossible  that  such  testimony  could  be  of  any  advantage  to 
the  defendant.  The  testimony  must  be  misstated,  though  it  is  oat 
of  our  power  to  correct  it.  The  attempt  on  the  part  of  the  defend- 
ant, it  is  presumed,  was  to  prove  an  agreement  between  himself  and 
the  plaintiff,  that  one  of  them  proposed,  and  it  was  agreed  to  by  the 
other,  that  the  amount  of  the  goods  purchased,  and  which  was  less 
than  the  amount  of  the  judgment,  should  be  deducted,  by  the  defend- 
ant, from  the  amount  of  the  judgment ;  yet  it  nowhere  appears,  that 
the  defendant  consented  to  any  such  arrangement. 

The  plaintiff,  then,  to  show  that  the  defendant,  if  he  had  entered 
into  such  an  agreement,  could  not  have  executed  it,  offered  preof, 
that  the  judgment  of  the  defendant  had  been  assigned  to  another 
person;  and  the  plaintiff,  thereupon,  asked  the  Court  to  instmct 
the  jury,  that  if  the  agreement  had  relation  to  that  judgment,  (of 
this  there  was  proof,)  and  the  judgment  had  been  assigned  pie- 
viously  to  other  persons,  (a«  was  proved,)  then  the  agreement  was 
inoperative,  &c. 

The  Court,  after  refusing  to  give  this  instruction,  proceeded  to 
instruct  the  jury,  that  ^^  said  agreement,  if  believed  by  the  jury,  did 
operate  in  law  as  payment  of  said  account,  although  they  might  find 
from  the  evidence,  that  it*  related  to  said  judgment,  and  that  said 
judgment  was  assigned  to  said  H.  and  M.,  at  the  time  of  said  agree- 
ment, provided  they  further  found  from  the  evidence,  that  the  plain- 
tiff had  no  knowledge  of  said  assignment  at  the  time  of  said  agree- 
ment." 

We  are  of  the  opinion,  that  if  the  plaintiff  was  ignorant,  at  the  time 
of  the  agreement  for  the  assignment,  the  defendant  could  have  no 
right  to  the  credit  which  he  claimed.  If,  in  truth,  the  defendant 
did  make  the  agreement,  and  at  the  time,  concealed  from  the  plain- 
tiff the  assignment  of  the  judgment,  then  he  practised  a  gross  fraod 

-  upon  the  plaintiff.  Nor  can  it  •be  understood,  how  the 
"^^^  defendant  could  pay  this  claim  with  the  judgment,  which 
the  instruction  assumes,  had  become  the  property  of  others. 

The  pleas  in  this  case,  are  non  assumpsit  and  payment,  and  it  has 
been  made  a  question,  whether  the  testimony  will  support  either  of 
those  pleas,  or  whether,  in  order  to  avail  himself  of  it,  the  defendant 
must  not  plead  accord  with  satisfaction.  This  question  may  properij 
arise  when  a  different  statement  of  facts  is  furnished.  All  that  can 
be  said  at  present  is,  that  there  is  in  the  record  no  agreement,  which 
upon  any  issues  that  could  have  been  joined,  would  have  entitled 
the  defendant  to  a  verdict,  or  have  warranted  the  instructions  that 
were  given.  Judgment  reversed^  and  procedendo  ordered. 
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T.  Baldwin,  ase  of  J.  Owens  vs.  Bobeet  Weight  and  Dewitt 
Kent,  No.  8.  T.  Baldwin  vs.  Eobeet  Weight,  No.  9. 
Same  vs.  Same,  No.  11.  Eli  Baldwin  et  al.  vs.  Robeet 
Weight,  No.  12.  Joseph  Owens  vs.  Robeet  Weight, 
No.  14.— Deceiuber,  1845. 

Where  a  defendant  in  a  judgment  moves  to  quash  a  ca,  sa.  issued  against 
him,  upon  the  ground  that  he  had  attached  the  debt  due  by  him  to  the 
plaintiff  in  his  own  hands,  he  ought  to  show  that  the  attachment  was 
regularly  levied  in  his  hands. 

An  actual  attachment  laid  by  the  defendant  in  his  own  hands,  would  be 
decisive  against  his  liability  to  be  taken  in  execution  for  the  same  debt, 
and  the  pendency  of  the  attachment  would  furnish  a  ground  for  quash- 
ing the  ca.  so,  until  it  be  decided. 

A  defendanf  may  plead  a  pending  attachment  against  the  claim  of  the  plain- 
tiff. 

An  attachment  issued  without  any  return  of  service,  is  not  attended  with 
the  same  consequences. 

The  overruling  a  motion  to  quash  an  attachment  is  not  the  subject  of  an 
api>eal.    It  is  only  interlocutory  matter,  (a) 

The  process  of  attachment  on  judgment,  under  the  Act  of  1715,  ch.  40,  sec. 
7,  is  considered  as  an  execution,  and  governed  by  the  same  principles. 
ib) 

An  alias  attachment  cannot  be  sued  out  before  the  first  is  returned.  The 
second  writ  is  grounded  on  the  first,  and  the  return  thereof. 

*  It  cannot  be  assumed  from  the  neglect  or  failure  of  a  sheriff  to  re-  n^gp 
turn  an  attachment,  that  there  has  been  no  service  of  it,  and  un-  ^^^^ 
less  such  fact  was  made  to  appear  to  the  Court,  it  would  not  be  justified 
in  issuing  a  second  attachment. 

Where  a  plaintiff  assigned  a  judgment  before  process  of  attachment  was 
sued  out  against  him  by  one  of  his  creditors,  the  attaching  creditor, 
though  defendant  in  the  judgment,  can  obtain  no  lien  under  his  attach- 
ment to  defeat  the  assignee. 

Where  a  judgment  has  been  entered  for  the  use  of  a  party  who  disclaimed 
the  assignment  to  him,  the  defendant  may  move  the  Ck)urt  to  strike 
out  the  use,  and  upon  proof  of  such  disclaimer,  the  Court  may  strike  it 
out. 

The  general  rule  is,  that  a  party  to  the  record  cannot  be  examined  as  a  wit- 
ness; but  upon  a  motion  to  strike  out  the  use  to  which  a  suit  or  judg- 
ment has  been  entered,  the  legal  plaintiff  may  be  examined  to  prove  the 
consideration  of  the  assignment.  The  contest  is  solely  between  the  de- 
-  fendant  and  the  cestui  que  use,  and  the  witness  is  not  liable  for  the  costs 
of  the  motion. 

(a)  Approved  in  Green  vs.  Hamilton,  16  Md.  328;  Mitchell  vs.  Chesnut,  31 
Md.  527;  First  Nat,  Bank  vs.  Weckler,  52  Md.  89;  Parkhurst  w.  Qitizens 
Bank,  61  Md.  259.  No  appeal  lies  from  an  order  refusing  to  quash  an  attach- 
ment. Before  appealing,  the  record  should  show  that  a  judgment  of  con- 
demnation was  entered  on  the  attachment.  Ibid.  See  also  Boteler  vs.  State, 
7  G.  &  J.  78,  note, 

(h)  Approved  in  Orifflth  vs.  Ins.  Co.  7  Md.  108. 
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Appeals  from  Prince  George^s  Coanty  Court.  The  record  in  No. 
8  showed^  that  on  the  13th  Aagast,  1841,  Thomas  Baldwin,  for  the 
use  of  J.  Owens,  sued  oat  a  writ  of  ca.  sa,  against  Bobert  Wright 
and  Dewit  Kent,  upon  a  judgment  rendered  in  October,  1838,  for 
the  sum  of  $360  and  costs,  returnable  to  the  2d  Monday  in  October, 
1841.  The  writ  was  returned  cepi.  as  to  B.  W.,  who  moved  to  qaash 
it. 

1st.  Because  the  defendant  had,  subsequently  to  the  rendition  of 
the  judgment  above  recited,  recovered  a  judgment  in  the  same  Ck>art 
against  T.  B.,  and  sued  out  an  attachment  thereon,  prior  to  the  im- 
petration  of  the  said  writ  of  ca.  sa.^  and  laid  it  in  the  hands  of  the 
said  B.  W.,  as  will  appear,  &c. 

The  County  Court  quashed  the  writ,  and  discharged  the  defend- 
ant.   T.  B.  appealed  to  this  Court. 

The  record  in  No.  11,  showed  that  on  the  11th  June,  1840,  Eobert 
Wright  sued  out  an  attachment  on  a  judgment  rendered  at  April 
Term,  1840,  against  Thomas  Baldwin.  This  writ  not  being  returned, 
a  second  writ  was  issued  on  the  23d  November,  1840, -and  returned, 
not  attached;  but  was  amended  by  the  deputy  sheriff,  the  high- 
sheriff  being  dead,  and  returned,  laid  in  the  hands  of  Bobert  Wright, 
to  amount  of  $355,  and  summoned,  &c. 

•The  defendant,  Thomas  Baldwin,  moved  to  quash  this  at- 
'***'  tachment. 

1st.  Because  the  amended  return  is  made  in  the  name  of  a  sheriff^ 
and  purports  to  be  made  by  a  sheriff  who  died  before  the  amended 
return,  or  motion  therefor  was  made. 

2d.  Because  the  writ  of  attachment  was  returned,  not  attached, 
to  April  Term,  1841,  by  the  sheriff,  and  was  renewed,  by  the  order 
of  the  plaintiff,  to  the  present  term,  who  has  thereby  admitted  the 
truth  and  validity  of  the  said  return. 

3d.  The  return  is  not  made  on  the  oath  of  any  person  authorized 
by  law  to  return  such  process. 

4th.  The  writ  in  this  case  issued,  when  another  writ  of  attachment 
on  the  same  judgment  was  outstanding. 

At  April  Term,  1843,  Bobert  Wright,  the  garnishee,  filed  a  short 
copy  of  the  judgment  of  October  Term,  1838.  T.  Baldwin^  use  of  J. 
Owens  vs.  E,  W,  and  D.  K.^  and  motion  to  condemn  that  jadgmeot 
under  his  attachment. 

The  County  Court  overruled  the  motion  of  Thomas  Baldwin,  to 
quash  the  amended  return  to  the  writ  of  attachment.  The  garnishee 
then  filed  a  deposition,  shewing  that  Joseph  Owens,  the  c.  q.  use  of 
the  judgment  aforesaid,  had  declared  to  B.  W.,  that  he,  Owens,  had 
no  interest  in  the.  said  judgment,  and  no  knowledge  of  the  said  entry 
for  his  use. 

At  April  Term,  1844,  Thomas  Baldwin  offered  to  file  a  plea  that 
B.  W.  had  no  goods  of  his  in  his  hands,  to  be  condemned,  &c,  and 
prayed  judgment  accordingly. 
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On  motion,  the  County  Court  refused  to  receive  this  plea,  and  ren- 
dered judgment  of  condemnation  of  the  goods,  &c.,  of  T.  B.,  in  the 
hands  of  B.  W.    From  this,  Thomas  Baldwin  appealed. 

The  facts  of  No.  Si  and  No,  12  are  sufficiently  stated  in  the  opinion 
of  this  Court. 

The  record  in  No.  14  was  an  action  of  debt  commenced  by  Thomas 
Baldunfij  use  of  J,  Owens  vs.  Wright  and  Kent,  on  the  23d  April,  1836, 
returned  non  sunt,  and  renewed  on  the  13th  May,  1836,  returned 
eepij  as  to  B.  W.  The  defendants  both  appeared.  The  cause  of  ac- 
tion appeared  to  be  assigned  by  endorsement  of  the  1st  February, 
1836,  to  J.  Owens  by  Thomas  Baldwin,  and  the  plaintiflfs  recovered 
judgment. 

•At  April  Term,  1843,  the  defendants,  W.  and  K.,  moved  g^MM 
the  County  Court  for  a  rule  in  J.  Owens,  to  show  cause  why  '*'*'* 
the  use  to  which  the  cause  had  been  entered  should  not  be  stricken 
out,  which  was  granted  to  the  following  term.  The  rule  was  served 
on  J.  Owens,  and  upon  showing  cause.,  he  offered  to  swear  to  this 
Court,  Thomas  Baldwin,  the  legal  plaintiff,  to  prove  the  considera- 
tion of  the  original  assignment.  The  County  Court  [Key  and  C. 
DoBSEY,  A.  J.,]  refused  to  hear  him  and  the  said  J.  Owens  ex- 
cepted. 

The  Court  then  ordered  the  use  to  be  stricken  out,  and  the  said  J. 
Owens  prosecuted  this  appeal. 

These  causes  were  all  argued  together  as  one  cause,  by  consent, 
before  Aboheb,  C.  J.,  Dobsey,  Chambebs,  Magbudeb,  and  Mab- 

TIN,  JJ. 

J.  Johnson,  for  T.  and  £.  Baldwin  and  J.  Owens.  Alexaiider,  for 
Wright  and  Kent. 

Abgheb,  C.  J.  delivered  the  opinion  of  this  Court.  It  appears  in 
this  case,  No.  8,  that  Baldwin,  at  October  Term,  1838,  recovered  a 
judgment  against  Wright  and  DewitKent,  for  the  sum  of  $360,  with 
interest  and  costs.  That  on  13th  July,  1841,  the  plaintiff  issued  a 
ea.  sa,,  returnable  to  October  Term,  1841,  under  which  Wright  was 
taken.  That  Wright,  on  the  return  of  the  writ,  moved  to  quash  the 
execution,  on  the  ground,  that  subsequently  to  the  rendition  of  the 
judgment,  he,  Wright,  had  recovered  a  judgment  in  the  same  Court 
agaiust  Baldwin,  the  plaintiff,  to  the  execution,  and  had  issued  an 
attachment  thereon,  and  laid  the  same  in  his  own  hands,  prior  to 
the  issuing  out  of  the  ea.  sa»,  at  the  suit  of  Baldwin  against  him.  On 
this  motion,  the  ca.  sa>  was  quashed  by  the  Court.  The  proceedings 
npoD  the  attachment  do  not  appear  in  this  record,  but  by  an  agree- 
ment of  the  parties,  the  facts  in  records  No.  d,  11, 12  and  14,  are  to 
be  considered  as  parts  of  this  record,  so  far  as  they  are  applicable. 

There  is,  as  we  apprehend,  no  evidence  of  the  service  or  any  valid 
attachment  in  the  case  of  Wright  vs.  Baldtoin,  for  reasons  which  we 
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shall  advance  iu  a  sobsequeDt  case.  If  this  *  be  so,  then  the 
^^^  queHstion  woald  be,  how  far  issain^  of  the  attachmeDt,  by 
Baldwin,  without  any  evidence  of  a  levy  of  the  attachment  in  the 
hands  of  Wright,  could  operate  to  induce  the  Court  to  quash  the 
ca.  sa. 

An  actual  attachment  laid  on  the  credits  of  Baldwin  in  Wright's 
hands,  would,  no  doubt,  be  decisive  upon  this  subject,  and  the  pen- 
dency of  such  attachment  would  furnish  a  good  ground  for  quashing 
the  ca.  9a.  The  defendant  may  plead  a  pending  attachment  against 
the  claim  of  a  plaintiff,  and  upon  the  ground  that  such  a  plea  woald 
be  available,  as  a  defence,  it  ought  to  be  received  to  quash  the  ca.  so., 
the  party  issuing  his  ca.  sa.  has  his  remedy  on  the  judgment  only 
suspended  by  its  being  quashed,  for  if  the  attachment  should  be  ul- 
timately defeated,  he  has  it  in  his  power  to  renew  the  ca.  sa.;  but  if 
the  court  refuse  to  quash  the  ca.  sa.j  the  defendant  wonld  be  com- 
pelled to  pay  the  money  to  the  plaintiff,  although  he  might  be  enti- 
tled to  a  condemnation  of  the  credits  in  his  hands.  But  the  fact 
'  that  an  attachment  had  been  issued  to  effect  the  credits  of  Baldwin, 
without  any  return  of  service,  ought  not  to  be  attended  with  the 
same  consequences.  The  Court  cannot  know  in  whose  hands  the 
attachment  will  be  laid,  or  whether,  if  it  be  levied,  it  will  be  levied 
so  as  to  furnish  Wright,  against  whom  the  ca.  sa.  issues,  with  any 
ground,  whatever,  for  the  interference  of  the  Court  in  quashing  the 
ca.  sa.  We,  therefore,  think  the  Court  were  in  error  in  quashing  the 
ca.  sa.,  and,  therefore,  reverse  their  judgment. 

Judgment  reversed^  and  procedendo  awarded. 

The  record  in  this  case.  No.  9,  shows,  that  at  April  Term,  1840, 
Wright  recovered  a  judgment  against  Baldwin  for  the  sam  of 
$505.92,  interest  and  costs,  and  on  the  23d  of  November,  1840,  issued 
attacLment  thereon.  By  agreement  of  the  parties,  this  attachment 
is  to  be  considered  as  having  been  first  returned,  attached.  But,  at 
the  succeeding  term,  the  sheriff  obtained  leave  to  amend  his  retoni, 
and  thereupon  returned,  that  he  had  laid  the  writ  in  the  hands  of 
Wright  himself,  and  summoned  him  as  garnishee. 

*  The  defendant  moved  to  quash  the  writ  of  attachment, 
'^'*^  and  the  return  thereto,  for  reasons  which  it  will  not  be  neces- 
sary to  state. 

The  Court  overruled  the  motion  to  quash,  and  from  this  judgment 
an  appeal  has  been  taken.  The  record  shows  no  final  judgment  to 
have  been  pronounced  by  the  Court  from  such  a  judgment,  which  is 
only  interlocutory,  no  appeal  will  lie.  Appeal  dismissed. 

An  attachment  in  No.  11  was  issued  on  the  11th  of  June,  1840,  re- 
turnable to  October  Term,  1840.  This  attachment  was  not  returned, 
and  at  the  same  term  an  alias  attachment  issued.  These  proceedings 
were  taken  out  by  Wright,  on  a  judgment  obtained  by  him  against 
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Baldwin,  and  professed  to  be  grounded  on  the  7th  sec.  of  the  Act  of 
1715,  eh.  40,  which  aathotizes  an  attachment,  instead  of  any  other 
execution,  to  issue  on  a  judgment.  This  process,  under  this  Act,  is 
eonsidered  by  the  terms  of  the  Act,  as  an  execution,  and  in  our 
judgment  should  be  governed  by  the  same  principles.  Assuming 
this  principle  to  be  true,  the  doctrines  determined  by  this  Court,  in 
Turner  and  Walker^  3  0.  dt  J,  385,  are  decisive  against  the  right  to 
take  out  an  ahas  attachment  before  the  first  is  returned.  The  second 
writ  is  grounded  on  the  first,  and  the  return  thereof;  and  the  first 
ought,  therefore,  to  be  returned  before  the  second  can  legally  issue. 
It  cannot  be  assumed,  from  the  neglect  or  failure  of  a  sheriff  to  re- 
turn the  first  attachment,  that  there  has  been  no  service  of  it,  and 
unless  such  fact  was  made  to  appear  to  the  Court,  it  would  not  be 
justified  in  issuing  a  second  attachment.  The  first  may  have  been 
served,  and  if,  in  such  a  case,  a  second  attachment  should  be  deemed 
lawful,  there  might  be  a  double  levy  for  the  same  debt,  which  would 
operate  great  oppression  and  injustice.  From  such  a  determination 
no  injury  could  result  to  a  plaintifi'.  He  possessed  the  power  to  rule 
the  sherifi",  to  return  the  process,  which  might  have  been  coerced  by 
the  Court  without  delay,  and  if  injury,  in  any  manner,  resulted  from 
the  conduct  ot  the  sheriff,  the  law  furnished  the  plaintiff  redress 
against  him.  This  renders  it  unnecessary  •  to  examine  the  ^^.y 
qnestion,  how  far  it  was  competent  for  the  deputy  sheriff,  -**  • 
after  the  death  of  sheriff,  to  return  the  second  attachment,  or  to 
amend  the  return  after  it  was  made,  for  if  the  alias  attachment  was 
illegal  because  there  was  no  return  to  the  first,  an  enquiry  into  the 
legality  of  these  proceedings  would  be  unimportant. 

In  this  view  of  the  subject,  the  Court  should  have  decided  in 
favor  of  the  motion  to  quash  the  attachment,  and  ought  not,  there- 
fore, to  have  entered  a  judgment  of  condemnation. 

Judgment  reversed. 
* 

In  No.  12,  Thomas  Baldwin  recovered  judgment  against  Robert 
Wright  and  Dewit  Kent,  at  October  Term  of  Prince  George's  County 
Court,  1838.  On  the  16th  April,  1840,  Thomas  Baldwin  conveyed  to 
the  appellants,  among  other  property,  the  judgment  he  had  thus  ob- 
tained. On  the  17th  of  April,  1840,  Robert  Wright  issued  his  attach- 
ment  on  a  judgment  he  had  theretofore  obtained  against  Thomas 
Baldwin.  The  Court  decided,  that  Wright  acquired  a  lien  on  the 
judgment  of  Baldwin  against  Wright  and  Kent,  in  virtue  of  his 
judgment  against  Baldwin,  and  the  attachment  by  him  issued  on  his 
judgment  against  Baldwin. 

The  date  of  the  transfer  to  the  appellants  is  prior,  in  point  of  time, 
to  the  attachment  of  Wright,  so  that  it  is  clear  the  attachment 
could  not  give  a  prior  equity  to  Wright. 

But  it  is  contended,  that  Wright  could  have  set  off  his  judgment 
Against  the  judgment  obtained  by  Baldwin  against  Dewit  Kent  and 
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Wright.  Sopposing  this  judgment  coald  have  been  set  off,  still,  as 
the  assignment  bears  date  on  the  16th  April,  1840,  and  the  attach- 
ment issued  by  Wright  was  not  issued  until  the  day  after,  (the  17th 
of  April,  1840,)  there  can  exist  no  foundation  whatever  for  the 
claim  set  up  by  Wright. 

Judgment  reversed^  and  procedendo  awarded. 

The  evidence  adduced  by  the  defendant  in  No.  14,  justified  the 
Oourt  in  the  judgment  they  gave.    The  evidence  of  Brooke  proves, 

.  that  Owens  disclaimed  the  assignment,  and  although  *Bald- 
'^'*^  win  proves,  that  the  assignment  was  made  to  Owens,  for  a 
valuable  consideration,  if  his  testimony  be  admitted,  that  fact  will 
not  prevent  the  gratification  of  the  defendant's  motion,  for  as  Owens 
disclaimed  the  assignment,  he  acquired  no  right  in  it. 

We  think  the  Court  erred  in  rejecting  the  testimony  of  Baldwiu. 
The  general  rule  is,  that  a  party  to  the  record  cannot  be  examined  as 
a  witness.  But,  in  this  motion,  to  strike  out  the  use,  we  do  not  cud- 
sider  Baldwin,  as  in  any  manner,  a  party.  The  contest  is  solelj 
between  the  defendant,  and  the  cestui  que  use,  and  he  is  in  no  manoer 
liable  for  the  costs.  Judgment  affirmed. 


EOBEBT  W.  Cabtbb,  Adm'r  of  W.  6.  Cabteb  vs.  W.  H.  Tuck, 
Adm'r  of  Samuel  Fowleb. — December,  1845. 

The  plaintiff  declared  for  sundry  matters  and  things,  properly  chargeable 
in  account,  as  per  account  filed,  and  for  money  paid,  &o.  At  the  tml 
of  the  cause,  under  the  general  issue,  he  abandoned  his  account.  Hdd: 
that  under  the  money  count,  he  might  give  evidence  of  money  paid,  not 
included  in  the  account  filed. 

The  account  filed  by  a  plaintiff,  with  a  count  in  his  declaration  for  sandrf 
matters  and  things,  properly  chargeable  in  accoun^,  is  not  a  bill  of  par- 
ticulars, though  it  is  an  essential  part  of  such  count. 

It  is  the  office  of  a  bill  of  particulars,  to  inform  the  defendant  what  is 
claimed  under  each  count  in  the  narr.  be  they  many  or  few.  (a) 

Under  the  4th  sec.  of  the  Act  of  1885,  ch.  201,  in  cases  of  contract,  a  verdict 
under  one  hundred  dollars,  will  not  sustain  the  jurisdiction  of  the 
County  Court,  (b) 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  assumpsit,  commenced  on  the  28th  April,  1841,  by  Samuel  Fowler, 
in  his  life-time,  against  the  appellant.    The  pleadings  are  sufiScientlj 


(a)  Cited  in  Scott  vs.  Leary.  34  Md.  400;  Blade  vs.  Woodrow,  89  Md.  212. 
See  also  Bev.  Code,  Art.  64,  sec.  84,  sub-sec.  107;  2  Poe's  Pldg.  chap.  7: 
Randall  vs.  Olenn,  2  Gill,  290;  School  Com'rs  vs.  Adorns^  48  Md.  860;  Wdxr 
vs.  Fickey,  52  Md.  501. 

(6)  Cited  in  Ott  vs.  Dill,  7  Md.  256;  Abbott  vs.  Qatch,  18  Md.  386;  B\a^ 
vs.  Culler,  26  Md.  552.    See  O^ReiUy  vs.  Murdoch,  1  Gill,  25,  note. 
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stated  in  the  opinion  of  this  Court.  The  declaration  claimed  dam- 
ages in  the  sam  of  $1,000.  The  jury  found  a  verdict  for  963.  The 
defendant  moved  for  a  judgment  of  non  pros,,  which  the  Court  over- 
ruled, and  rendered  judgment  for  the  damages  claimed,  to  be  released 
on  payment  of  the  verdict,  interest,  and  costs. 

*  Exception. — ^The  plaintiff  to  maintain  the  issue  on  his  part  ^^^ 
joined,  having  abandoned  his  account  filed  with  the  declara-  "^^^ 
tion,  offered  to  prove,  by  one  William  Watson,  that  the  plaintiff's  in- 
testate, in  his  lifetime,  the  said  Samuel  Fowler,  and  the  said  William 
G.  Garter,  agreed,  that  the  said  Samuel  should  pay  to  the  witness 
the  som  of  fifty  dollars,  which,  by  agreement  between  the  said 
Carter,  in  his  life-time,  and  the  said  witness,  the  said  William  G. 
Carter  owed,  and  agreed  to  pay  to  the  said  witness;  and  that  under 
an  agreement,  between  the  said  Fowler  and  the  said  W.  G.  C,  and 
the  witness,  and  at  the  instance  and  request  of  said  W.  G.  C,  the 
said  S.  F..,  in  his  life-time,  paid  the  said  sum  of  fifty  dollars  to  the 
said  witness,  some  time  in  the  year  1839. 

The  defendant  objected  to  the  said  evidence  going  to  the  jury,  as 
inadmissible,  under  the  pleadings  in  the  cause,  and  prayed  the  Court 
to  instruct  the  jury,  that  the  plaintiff  was  not  entitled  to  recover  for 
any  claim  or  sums  of 'money,  except  those  specified  and  included  in 
his  account,  filed  with  his  declaration,  which  instruction  the  Court, 
[C.  DOBSET,  A.  J.,]  refused  to  give,  and  permitted  the  said  evidence 
to  go  to  the  jury,  as  evidence  under  the  issues  joined  on  the  count 
or  counts;  and  were  of  opinion,  and  so  instructed  the  jury,  that  the 
plaintiff,  upon  the  money  counts  in  his  declaration,  was  entitled  to 
recover  for  the  said  sum  of  fifty  dollars,  if  they  believed  from  the 
evidence  aforesaid,  that  the  said  sum  of  fifty  dollars  was  paid  to  the 
witness,  by  the  said  Samuel  Fowler,  as  aforesaid,  jn  the  life-time  of 
the  said  defendant's  intestate ;  to  which  opinion  of  the  Court,  and 
their  instruction  to  the  jury,  and  their  permitting  the  said  evidence 
to  go  to  the  jury,  the  defendant  excepted. 

The  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Abgheb,  C.  J.,  Dorset,  Spenge, 
MAaBUDER,  and  Martin,  JJ. 
1\  F.  BowiSj  for  the  appellant.     W.  H.  Tuck,  for  the  appellee. 

•Spenob,  J.  delivered  the  opinion  of  this  Court.  This  was  ^^c^ 
an  action  of  assumpsit  in  Prince  George's  County  Court.  '^Olr 

The  declaration  contained  a  count  for  sundry  matters'  and  articles 
properly  chargeable  in  account — the  common  money  counts ;  there 
was,  also,  an  account  filed  with  the  declaration.  The  defendant 
pleaded  non  (assumpsit 

The  exception  sets  forth,  that  at  the  trial  the  plaintiff  abandoned 
the  account  which  he  had  filed  with  his  declaration,  and  proved  by  a 


188  CAETEE  vs.  TUOK.— 3  GILL. 

witness  that  the  plaintiff's  intestate,  at  the  instance  and  at  the  re- 
quest of  the  defendant's  intestate,  paid  to  the  witness  fifty  dollars. 

To  which  evidence  the  defendant,  by  his  coansel,  objected,  as  io- 
admissible  ander  the  pleadings  in  this  cause,  and  prayed  the  Coart 
to  instruct  the  jury,  that  the  plaintiff  was  not  entitled  to  recover  any 
claim  or  sums  of  money,  except  those  specified  and  included  in  his 
account  filed  with  his  declaration ;  which  instruction  the  Coort  re- 
fused to  give,  but  were  of  opinion,  and  so  decided,  that  it  was  eri 
dence  under  the  common  counts. 

Our  first  enquiry  is,  therefore,  whether  there  was  error  in  this 
judgment  of  the  County  Court? 

The  counsel  for  the  appellant  insisted,  that  the  account  filed  by  the 
plaintiff  in  this  case  was,  if  not  identical  with,  at  least  so  far  like  a 
bill  of  particulars,  as  to  serve  the  ofiice,  and  have  the  same  legal 
efi'ect  in  pleading,  as  a  bill  of  particulars.  We  think  the  aocoaot 
filed  in  this  case  is  distinguishable  from  a  bill  of  particulars.  It  is 
the  office  of  a  bill  of  particulars,  to  extend  to,  and  inform  tbe  an- 
tagonist party,  what  is  claimed  under  each  count  in  the  nan.,  be 
they  many  or  few,  whereas  the  account  filed  in  this  case  forms  an 
essential  part  of  the  first  CDunt  in  the  narr.,  and  without  which  it 
would  be  defective :  it  shews  what  the  matters  and  articles  propeilj 
chargeable  in  account,  as  set  forth  in  this  count,  were;  and  does  not, 
like  a  bill  of  particulars,  profess  to  inform  the  defendant,  with  par- 
ticularity, what  is  claimed  under  every  count  in  the  declaration',  for 
these  reasons  the  evidence  was  properly  admitted  under  the  common 
<x)unt8.  We  make  this  decision,  after  having  fully  considered  tbe 
gprn-m  case  so  much  relied  on  in  the  argument,  •of  De  Sobry^Esr 
^**    of  De  Laistre  vs.  Be  Laistre,  2  H.  di  J.  191. 

The  question  of  jurisdiction  raised  in  this  case  we  consider  settled 
by  the  decision  in  the  case  of  Beall  and  Blackj  December  Term,  1843, 
where  this  Court  say,  'Mn  cases  of  contract  a  different  principle 
seems  to  have  prevailed,  and  in  all  such  cases,  the  sum  recovered,  and 
not  the  matter  put  in  demand,  is  made  to  decide  the  question  of 
jurisdiction." 

From  this  rule  no  departure  has  been  made  by  the  Act  of  1831). 
"  In  all  cases  of  debt  or  contract,  expressed  or  implied,  it  is  the  real 
debt  or  damage  which  founds  the  jurisdiction." 

By  the  4th  section  of  the  Act  of  1835,  it  is  provided,  "  that  if  any 
plaintiff  brings  such  action  in  the  County  Court,  and  the  verdict  of 
the  jury  is  for  a  sum  not  exceeding  the  sum  herein  before  limited  and 
prescribed  (namely,  f  100,)  for  the  extent  of  the  jurisdiction  of  tbe 
District  Court,  in  the  several  actions  herein  respectively  specified, 
judgment  shall,  in  such  case  be  given  for  the  defendant  with  cost&^ 
We  are  of  the  opinion,  therefore,  that  the  judgment  of  tbe  Coflrt 
below  is  erroneous ;  that  it  should  have  been  for  the  defendant  with 
costs.  Judgment  reversed^  and  procedendo  awarded. 
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John  F.  Chesley  vs.  Geo.  W.  Tayloe. — December,  1845. 

G.  brought  an  action  of  debt  against  the  maker  of  a  single  bill,  payable  to 
6.  and  declared  upon  it  under  the  Act  of  1829,  ch.  51,  as  assigned  to 
him  in  writing.  The  defendant  pleaded  in  bar,  that  it  was  not  assigned 
in  writing  to  the  plaintiff,  but  endorsed  in  blank  by  the  obligee;  upon 
general  demurrer  the  Court  rendered  judgment  for  the  plaintiff. 

The  assignee  of  a  bond,  or  other  chose  in  action^  is  unable  to  maintain  an 
action  on  the  instrument,  in  his  own  name,  by  the  provisions  of  the  Act 
of  1829,  unless  there  was  an  assignment  of  it  in  writing,  signed  by  the 
party  authorized  to  make  the  same. 

A  blank  endorsement  and  delivery  of  the  bill  constituted  the  party  to  whom 
it  was  delivered,  its  absolute  owner;  and  conferred  upon  the  holder  the 
power  to  fill  up  the  blank,  with  a  full  assignment  of  the  interest  to  him- 
self, (a) 

*  When  the  blank  is  filled  up.  it  becomes  an  assignment  in  writing  ^mn 
by  the  party  who  endorsed  it  in  blank;  and  though  the  assign-  '^O^^ 
ment  may  not  be  completed  until  the  time  of  trial,  it  is  regarded,  for 
the  purposes  of  the  suit,  as  having  been  made  when  the  instrument  was 
endorsed,  [b) 

When  the  plaintiff  declared  upon  a  single  bill  as  the  assignee  in  writing 
thereof,  and  the  defendant  pleaded,  that  he  was  a  minor  at  the  period  of 
the  execution  of  the  bill; — to  which  the  plaintiff  replied:  ratification 
after  full  age; — on  which  replication  the  issue  was  made  up;  the  defend- 
ant, at  the  trial,  cannot  ask  an  instruction  to  the  jury,  that  the  plaintiff 
is  not  entitled  to  recover,  because  the  single  bill  was  endorsed  in  blank 
at  the  time  the  suit  was  brought,  and  the  assignment  over  the  name  of 
the  obligee,  only  written  at  the  bar,  after  the  jury  had  been  empanelled. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  debt,  commenced  on  the  9th  September,  1842,  by  the  appellee 
against  the  appellant.  The  plaintiff"  declared  upon  the  single  bill  of 
John  F.  Chelsey  and  W.  G.  Sanders,  Jr.,  dated  5th  August,  1841, 
payable  nine  months  after  date,  to  Eli  S.  Baldwin  or  order,  for  $100, 
with  interest,  assigned  by  him  to  the  plaintiff,  by  assignment  in 
writing,  for  value  received,  and  then  delivered  to  the  plaintiff.  The 
oyer  tendered  with  the  declaration,  showed  the  following  endorse- 
ment on  the  single  bill. 

"For  value  received,  I  hereby  assign  and  transfer  the  within  single 
bill  to  Geo.  W.  Taylor,  or  order,  and  direct  the  contents  thereof  to  be 
paid  to  him.  E.  S.  Baldwin." 


ia)  Approved  in  ShriverYs.  Lambom,  12  Md.  174;  Canfteld  vs.  Mcllwaine, 
32  Md.  99;  Lucas  vs.  Byrne.  85  Md.  498;  Jackson  vs.  Mj/ers,  48  Md.  862.  See 
Bev.  Code,  Art.  64,  sec.  41,  et  seq. ;  Bowie  vs.  Duvalh  1  G.  &  J.  60,  note  (c): 
McNuliy  vs.  Cooper.  8  6.  &  J.  185;  Ktnt  vs.  SomerviHe.  7  G.  &  J  198;  Hamp- 
son  vs.  Oirens.  55  Md.  585. 

(6)  Approved  in  Canfield  vs.  Mcllwaine^  82  Md.  99;  Lucas  vs.  Byrne^  35  Md. 
493. 
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• 

The  defendant  pleaded  in  bar : — 

1st.  That  at  the  time  of  the  institation  of  this  suit,  and  the  impe- 
tration  of  the  writ  original  In  this  cause,  the  said  single  bill  on  which 
the  said  action  is  brought,  was  not  assigned  in  writing  to  the  said 
plaintiff  by  the  obligee  in  said  single  bill,  but  was  only  endorsed  bj 
said  obligee,  Eli  S.  Baldwin,  in  blank,  and  this,  &c. 

2nd.  That  he  was  a  minor  at  the  time  of  the  making  of  the  9aid 
single  bill. 

The  plaintiff  demurred,  generally,  to  the  first  plea,  and  the  Coanty 
Court  sustained  the  demurrer;  and  as  to  the  second  plea,  he  replied, 
that  the  defendant,  after  he  came  of  full  age,  ratified  and  oonfijmed 
the  original  contract  as  his  act  and  deed. 

.^  *  The  defendant  traversed  the  replication,  on  which  issae 
'•^*'  was  joined,  and  the  jury  found  a  verdict  for  the  plaintiff  on 
that  issue. 

At  the  trial  of  this  cause,  the  plaintiff,  to  support  the  issue  on  his 
part  joined,  offered  in  evidence  to  the  jury,  the  single  bill  follow- 
ing: 

''  100  Dollars. — ^Nine  months  after  date,  we  promise  to  pay  Eli  S. 
Baldwin,  or  order,  the  sum  of  one  hundred  dollars,  for  value  received, 
with  legal  interest  from  date.  Witness  our  hands  and  seals,  this 
5th  day  of  August,  1841.  John  F.  Ohe^let,        [Seal. 

W.  6.  Sanders,  Jb.,    [Seal.]" 

Endorsed. — ^^  For  value  received,  I  hereby  assign  and  transfer  the 
within  single  bill  to  George  W.  Taylor,  or  order,  and  direct  the  cod- 
tents  to  be  paid  to  him.  E.  S.  Baldwin." 

And  proved  the  same  to  be  in  the  hand-writing  of  the  defendants, 
and  the  endorsement  of  Eli  S.  Baldwin,  the  obligee,  to  be  in  his 
hand-writing. 

The  defendant,  then,  to  maintain  the  issue  on  his  part  joined, 
offered  in  evidence,  to  the  jury,  that  the  single  bill  upon  which  the 
suit  was  brought  in  this  cause,  was  not  assigned  in  full,  in  writing, 
at  the  time  of  the  institution  of  this  suit ;  that  the  assignment  in 
full,  endorsed  on  the  back  of  said  single  bill,  was  made  at  bar,  and 
after  the  jury  was  empanelled ;  that  at  the  time  of  the  institution 
of  the  suit,  and  before  that  time,  the  said  single  bill  had  been  en- 
dorsed in  blank,  only,  in  the  hand-writing  of  the  obligee  in  said  sin- 
gle bill,  Eli  S.  Baldwin,  and  filed  with  the  original  narr. 

Whereupon,  the  defendant  prayed  the  Court  to  instruct  the  jury, 
that  the  plaintiff,  under  the  pleadings  in  the  cause,  and  the  saidevi- 
<lence,  if  believed  by  the  jury,  was  not  entitled  to  recover,  becaose 
the  said  single  bill  was  endorsed  in  blank  at  the  time  this  suit  was 
instituted,  and  the  assignment  over  the  name  of  the  obligee  was 
only  written  at  bar,  after  the  jury  were  empanelled,  which  said  in- 
struction the  Court,  [Stone,  C.  J.,  and  C.  Dorset,  A,  J.,]  refused 
to  give. 

The  defendant  prosecuted  this  appeal. 
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•The  cause  was  argued  before  Aboheb,  C.  J.,  Dorset,   ^--' 

Spence,  Magbudbb,  and  Mabtin,  JJ.  5B54 

C.  C.  MagrudeTj  for  the  appellant.     T.  F.  Bowie,  for  the  appellee. 

Mabtin,  J.  delivered  the  opinion  of  this  Court.  In  this  case,  an 
action  of  debt  was  instituted  by  the  appellee,  in  his  own  name, 
against  the  appellant,  on  a  single  bill  executed  by  the  appellant  and 
William  G.  Saunders,  in  these  words : 

"  Nine  months  after  date,  we  promise  to  pay  Eli  S.  Baldwin,  or 
order,  the  sum  of  one  hundred  dollars,  for  value  received,  as  witness 
oor  hands  and  seals,  this  5th  day  of  August,  1841," 

The  plaintiff  in  his  amended  declaration,  after  t'eciting  the  bill, 
alleged  that  Eli  S.  Baldwin,  to  whose  order  the  single  bill  was  paya- 
ble, assigned  the  same  to  the  plaintifiP,  by  assignment  in  writing,  for 
Taloe  received,  and  delivered  the  said  single  bill  to  the  plaintiff,  by 
reason  whereof,  and  by  force  of  the  statute  in  such  case  provided, 
the  defendant  became  liable  to  pay  the  plaintiff  the  sum  mentioned 
in  the  bill. 

To  this  declaration  the  defendant  pleaded : 

1st.  That  the  plaintiff  was  not  entitled  to  maintain  his  action, 
because  at  the  time  of  the  institution  of  the  suit,  the  single  bill  was 
not  assigned  in  writing  to  the  plaintiff  by  the  obligee  in  the  bill,  but 
was  endorsed  in  blank ;  and 

2d.  That  the  defendant  was  a  minor  at  the  period  of  the  execu- 
tion of  the  note. 

The  plaintiff  demurred  to  the  first  plea,  and  on  a  joinder  in  de- 
mnrrer,  judgment  was  entered  in  his  favor.  To  the  second  plea 
there  was  a  replication,  averring,  that  the  contract  was  ratified  by 
the  defendant  after  he  had  attained  the  age  of  twenty-one  years ; 
opon  which  issue  was  joined. 

At  the  trial  before  the  jury,  the  plaintiff  offered  in  evidence  the 
bill  obligatory,  with  the  following  endorsement : 

''For  value  received,  I  hereby  assign  and  transfer  the  within  sin- 
^e  bill  to  George  W.  Taylor,  or  order,  and  direct  the  contents  to  be 
paid  to  him.  (Signed,)  E.  S.  BAiiDWiN." 

*  The  defendant  then  offered  in  evidence  to  the  jury,  that  ^ce 
the  above  assignment,  as  it  appears  in  full,  was  not  on  the  '^^^ 
back  of  the  note  at  the  time  of  the  institution  of  the  suit,  but  was 
made  at  bar  after  the  jury  were  empanelled ;  and  that  at  the  insti- 
tution of  the  action,  the  single  bill  was  endorsed  only  in  blank,  in  the 
band-writing  of  the  obligee,  and  filed  with  the  original  narr.  The  de- 
fendant then  prayed  the  Court  to  instruct  the  jury,  that  the  plaintiff 
was  not  entitled  to  recover  on  the  pleadings  and  evidence  in  the 
caase,  because  the  single  bill  was  endorsed  in  blank  at  the  time  the 
8Qit  was  brought,  and  the  assignment  over  the  name  of  the  obligee 
was  only  written  at  bar  after  the  jury  had  been  empanelled.  This 
instruction  the  Court  refused  to  give,  and  the  defendant  excepted. 


w 
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The  defendant  pleaded  in  bar : — 

Ist.  That  at  the  time  of  the  institution  of  this  suit,  and  the  impe- 
tration  of  the  writ  original  in  this  cause,  the  said  single  bill  on  whieb 
the  said  action  is  brought,  was  not  assigned  in  writing  to  the  said 
plaintiff  by  the  obligee  in  said  single  bill,  but  was  only  endorsed  by 
said  obligee,  Eli  8.  Baldwin,  in  blank,  and  this,  &g, 

2nd.  That  he  was  a  minor  at  the  time  of  the  making  of  the  said 
single  bill. 

The  plaintiff  demurred,  generally,  to  the  first  plea,  and  the  Goanty 
Court  sustained  the  demurrer;  and  as  to  the  second  plea,  he  replied, 
that  the  defendant,  after  he  came  of  full  age,  ratified  and  confirmed 
the  original  contract  as  his  act  and  deed. 

^  *  The  defendant  traversed  the  replication,  on  which  issoe 
4oS  was  joined,  and  the  jury  found  a  verdict  for  the  plaintiff  on 
that  issue. 

At  the  trial  of  this  cause,  the  plaintiff,  to  support  the  issue  on  his 
part  joined,  offered  in  evidence  to  the  jury,  the  single  bill  follow- 
ing: 

^^  lUO  Dollars. — Nine  months  after  date,  we  promise  to  pay  Eli  S. 
Baldwin,  or  order,  the  sum  of  one  hundred  dollars,  for  value  received, 
with  legal  interest  from  date.  Witness  our  hands  and  seals,  this 
5th  day  of  August,  1841.  John  F.  Okesley,        [Seal. 

W.  Q.  Sandbbs,  Jb.,    [Seal. 

Endorsed. — "  For  value  received,  I  hereby  assign  and  transfer  the 
within  single  bill  to  George  W.  Taylor,  or  order,  and  direct  the  con- 
tents to  be  paid  to  him.  £.  S.  Baldwin.'' 

And  proved  the  same  to  be  in  the  hand-writing  of  the  defendants, 
and  the  endorsement  of  Eli  S.  Baldwin,  the  obligee,  to  be  in  his 
hand-writing. 

The  defendant,  then,  to  maintain  the  issue  on  his  part  joined, 
offered  in  evidence,  to  the  jury,  that  the  single  bill  upon  which  the 
suit  was  brought  in  this  cause,  was  not  assigned  in  full,  in  writing, 
at  the  time  of  the  institution  of  this  suit ;  that  the  assignment  in 
full,  endorsed  on  the  back  of  said  single  bill,  was  made  at  bar,  and 
after  the  jury  was  empanelled;  that  at  the  time  of  the  institntioo 
of  the  suit,  and  before  that  time,  the  said  single  bill  had  been  en- 
dorsed in  blank,  only,  in  the  hand- writing  of  the  obligee  in  said  sin- 
gle bill,  Eli  S.  Baldwin,  and  filed  with  the  original  narr. 

Whereupon,  the  defendant  prayed  the  Court  to  instruct  the  jury, 
that  the  plaintiff,  under  the  pleadings  in  the  cause,  and  the  saidevi- 
<lence,  if  believed  by  the  jury,  was  not  entitled  to  recover,  becaose 
the  said  single  bill  was  endorsed  in  blank  at  the  time  this  suit  was 
instituted,  and  the  assignment  over  the  name  of  the  obligee  was 
only  written  at  bar,  after  the  jury  were  empanelled,  which  said  in- 
Btniction  the  Court,  [Stone,  C.  J.,  and  0.  Dobsey,  A.  J.,]  refused 
to  give. 

The  defendant  prosecuted  this  appeal. 
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•The  cause  was  argued  before  Aboheb,  C.  J.,  Dobsbt,   ^^^ 

Spenoe,  Magbudbb,  and  Mabtin,  JJ.  S54 

C.  C.  Magruder,  for  the  appellant.     T.  F.  Bowie,  for  the  appellee. 

Mabtin,  J.  delivered  the  opinion  of  this  Court.  In  this  case,  an 
action  of  debt  was  instituted  by  the  appellee,  in  his  own  name, 
against  the  appellant,  on  a  single  bill  executed  by  the  appellant  and 
William  G.  Saunders,  in  these  words : 

*<  Nine  months  after  date,  we  promise  to  pay  Eli  S.  Baldwin,  or 
order,  the  sam  of  one  hundred  dollars,  for  value  received,  as  witness 
oor  hands  and  seals,  this  5th  day  of  August,  1841," 

The  plaintiff  in  his  amended  declaration,  after  k^citing  the  bill, 
alleged  that  Eli  S.  Baldwin,  to  whose  order  the  single  bill  was  paya- 
ble, assigned  the  same  to  the  plaintiff,  by  assignment  in  writing,  for 
valoe  received,  and  delivered  the  said  single  bill  to  the  plaintiff,  by 
reason  whereof,  and  by  force  of  the  statute  in  such  case  provided, 
the  defendant  became  liable  to  pay  the  plaintiff  the  sum  mentioned 
in  the  bill. 
To  this  declaration  the  defendant  pleaded : 
Ist.  That  the  plaintiff  was  not  entitled  to  maintain  his  action, 
because  at  the  time  of  the  institution  of  the  suit,  the  single  bill  was 
Dot  assigned  in  writing  to  the  plaintiff  by  the  obligee  in  the  bill,  but 
was  endorsed  in  blank ;  and 

2d.  That  the  defendant  was  a  minor  at  the  period  of  the  execu- 
tion of  the  note. 

The  plaintiff  demurred  to  the  first  plea,  and  on  a  joinder  in  de- 
oanrrer,  judgment  was  entered  in  his  favor.  To  the  second  plea 
there  was  a  replication,  averring,  that  the  contract  was  ratified  by 
the  defendant  after  he  had  attained  the  age  of  twenty-one  years ; 
apon  which  issue  was  joined. 

At  the  trial  before  the  jury,  the  plaintiff  offered  in  evidence  the 
bill  obligatory,  with  the  following  endorsement : 

*^For  value  received,  I  hereby  assign  and  transfer  the  within  sin- 
gle bill  to  George  W.  Taylor,  or  order,  and  direct  the  contents  to  be 
paid  to  him.  (Signed,)  E.  S.  Baldwin." 

*  The  defendant  then  offered  in  evidence  to  the  jury,  that  ^-- 
the  above  assignment,  as  it  appears  in  full,  was  not  on  the  '^^^ 
back  of  the  note  at  the  time  of  the  institution  of  the  suit,  bat  was 
made  at  bar  after  the  jury  were  empanelled ;  and  that  at  the  insti- 
tation  of  the  action,  the  single  bill  was  endorsed  only  in  blank,  in  the 
hand-writing  of  the  obligee,  and  filed  with  the  original  narr.  The  de- 
fendant then  prayed  the  Court  to  instruct  the  jury,  that  the  plaintiff 
was  not  entitled  to  recover  on  the  pleadings  and  evidence  in  the 
cause,  because  the  single  bill  was  endorsed  in  blank  at  the  time  the 
BQit  was  brought,  and  the  assignment  over  the  name  of  the  obligee 
was  only  written  at  bar  after  the  jury  had  been  empanelled.  This 
instruction  the  Court  refused  to  give,  and  the  defendant  excepted. 
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or  in  their  joint  names,  ^'  the  party,  claimant,  must  comply  with  the  con- 
dition, (a) 

But,  although  the  written  acknowledgment  is  not  produced,  a  Court  of 
equity  will  entertain  the  enquiry,  whether  the  condition  has  been  in 
point  of  fact  complied  with. 

4mm  d^  *  Evidence  that  leaves  no  doubt  of  the  fact,  that  at  one  time  the  claims 
<«09  were  authenticated,  as  the  deed  required,  yet  that  the  certificates 

signed  by  W.  and  B.  were,  at  a  subsequent  period,  surrendered,  on  an 
agreement  to  receive  in  lieu  thereof,  the  certificate  and  promise  of  W. 
alone,  the  claimants  consenting  to  make  no  claim  upon  B.  personallj, 
on  the  express  condition,  they  should  still  hold  their  claim  and  lien 
under  the  mortgage  to  the  trustees,  shows,  that  the  condition  in  the 
deed  has  been  in  fact  complied  with. 

The  parties  were  not  required  by  the  deed,  to  preserve  the  acknowledgment 
•  of  their  claims,  and  have  it  ready  at  all  times  to  be  produced  with  tbe 
claim. 

The  acceptance  of  the  certificate  of  W.  was  no  surrender  of  the  claim  under 
the  trust.  The  property  in  the  hands  of  the  trustees,  may  be  regarded 
as  the  primary  and  principal  fund. 

Where  a  creditor  has  a  lien  on  a  specific  fund,  an  agreement  to  make  no 
claim  against  one  of  two  principals  in  a  debt,  on  the  express  condition, 
that  he  shall  retain  the  lien,  will  not  defeat  his  remedy  against  the  fund. 

Where  a  bill  was  dismissed,  not  upon  its  merits,  but  under  a  rule  further  to 
proceed  in  the  cause,  it  is  not  necessary  to  qualify  the  order  of  dismissal, 
by  saying  it  shall  be  without  prejudice  to  the  rights  of  the  complain- 
ants. 

The  Act  of  1883,  ch.  802,  sec.  6,  provides,  that  no  point  relating  to  the  com- 
petency of  witnesses,  or  admissibility  of  evidence,  shall  be  raised  in  the 
Appellate  Court,  unless  it  shall  plainly  appear  by  the  record,  that  such 
point  had  been  raised  by  exceptions  filed  in  the  cause  in  the  Chancery 
Court,  (b) 

The  incompetency  of  a  witness  is  not  now  noticed,  unless  objected  to  by 
exceptions. 

It  is  an  universal  practice  in  Chancery,  that  exceptions,  like  other  formal 
papers,  filed  in  a  cause,  must  be  signed  by  a  solicitor  of  the  Court. 

The  return  by  an  officer,  before  whom  depositions  are  taken,  by  consent  or 
by  order  of  Court,  that  objections  were  furnished  to  him  to  be  filed,  and 
filed  in  a  cause,  is  not  filing  exceptions  in  the  Court  of  Chancery,  in 
compliance  with  the  Act  of  1882,  ch.  802. 

The  reservation  of  all  legal  exceptions  usually  inserted  in  an  order  of  the 
Court  of  Chancery,  permitting  evidence  to  be  taken  in  a  cause,  does  not, 
since  the  Act  of  1882,  ch.  802,  authorize  the  Chancellor  to  make  objec- 
tions at  the  hearing,  to  the  competency  of  a  witness.  That  was  formerly 
tbe  practice  of  the  Court,  but  the  Act  was  passed  to  prevent  it. 

Appeal  from  the  Court  of  Chancery.  The  claim  in  this  eaase, 
arose  under  tbe  following  deed : 

^^  This  indenture,  made  the  11th  October,  1816,  between  William 
Warren  and  William  B.  Wood,  managers  of  the  new  theatre,  on, 

(a)  Approved  in  Mason  vs.  Martin,  4  Md.  187. 

(h)  Cited  in  CHbbs  vs.  Gale.  7  Md.  87;  Cherry  vs.  Stein,  11  Md.  19;  OrtwiM 
vs.  Cockey^  48  Md.  186.    See  Harwood  vs.  Jones,  10  Q.  &  J.  367. 
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^.,  of  the  one  part,  and  William  Owyon,  Fielding  Lucas,  Jr.,  John 
Prick,  Jonathan  Meredith,  and  George  Hume  Stewart,  all  of,  &c., 
trastees  on  behalf  of  the  subscribers  to  the  stock  in  the  said  thea- 
tre, of  the  other  part.  Whereas,  •  the  several  persons,  whose  ^ 
Dames  are  contained  in  the  list  or  schedule  hereunto  annexed,  '^^V 
at  the  instance  and  request  of  the  said  W.  W.,  and  W.  B.  W.,  have 
heretofore  subscribed  for  such  and  so  many  shares  of  stock  in  the 
Ealtimore  Theatre  aforesaid,  as  are  set  opposite  their  respective 
names,  and  have  advanced  and  paid  to  the  said  W.  W.,  and  W.  B. 
W.,  the  sum  of  $200  for  each  of  the  said  shares  of  stock,  to  assist  in 
erecting  the  said  theatre  on  the  three  lots  of  gronnd  on  the  east 
side  of  Hollidaj  street,  in  the  City  of  Baltimore,  hereinafter  par- 
ticularly mentioned  and  described,  on  the  express  <u)ndition  and 
promise  of  the  said  W.  W.  and  W.  B.  W.,  that  they  would  convey 
the  said  theatre,  and  the  said  three  lots  of  ground  on  which  the 
«ame  is  erected,  to  five  persons,  being  stockholders  as  aforesaid.  In 
tmst,  to  secure  to  each  and  every  of  the  said  stockholders  and  his 
assigns,  the  right  of  free  admission  of  one  person  for  each  share,  to 
all  performances  which  shall  take  place  or  be  exhibited  in  the  said 
theatre  to  a  public  audience,  for  pay  or  emolument,  (except  on  such 
nights  as  the  profits  arising  from  the  performance,  shall  be  appro- 
priated to  the  benefit  of  some  actor  or  actors,  who  shall  be  under 
contract  with  the  managers,  to  perform  one  whole  season  at  least,) 
nntil  the  sum  of  $200,  so  lent  and  advanced  for  each  share  respec- 
tively, should  be  fully  paid  to  the  said  stockholders,  severally,  or 
their  assigns ;  the  right  of  free  admission  as  aforesaid,  to  be  deemed 
and  considered  as  in  lieu  onlj'  of  the  interest  on  the  said  $200,  with- 
cat  impairing  the  right  to  receive  the  full  principal,  and  such  right 
to  each  share  of  stock,  to  be  assignable  at  the  will  of  the  stock- 
hohler,  and  the  right  of  free  adnojission  to  be  transferrable  generally 
or  for  any  special  period,  not  less  than  one  whole  season.  And 
farther  in  trust,  to  secure  the  payment  of  all  claims  against  the  said 
managers,  for  work  and  labor,  and  materials,  performed  or  furnished, 
for  the  use  of  the  said  theatre,  and  for  which  the  claimant  now  has, 
or  hereafter  shall  have,  a  written  acknowledgment,  signed  by 
the  said  W.  W.,  and  W.  B.  W.,  or  by  either  of  them,  in  their  joint 
names. 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  W.  W., 
and  W.  B.  W.,  lor  and  in  consideration  of  the  above  •recited  ^An 
premises,  and  for  and  in  consideration,  &c.,  have  granted,  -^^^ 
&c.,  and  by  these  presents  do  grant,  &c.,  unto  the  said  William 
Gwynn,  &c.,  the  survivor  or  survivors  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  all  those  three  lots,  &c.  To  have  and  to 
hold  the  said  three  lots,  &c.,  above  mentioned,  and  hereby  granted, 
&C.,  unto  them,  the  said  William  Gwynn,  &c.,  and  the  survivors  or 
anrvivor  of  them,  and  to  the  heirs  and  assigns  of  such  survivor, 
forever.    In  special  trust  and  confidence,  nevertheless,  for  the  use, 


196  OBOSS  ET  AL.  M.  OOHBN  bt  al.— 3  OILL. 

benefit  and  behoof  of  each  and  every  of  the  sabflcribers  to  the  stoek 
in  the  said  theatre  mentioned,  and  their  ezecators,  adminiatraton 
and  assigns,  respectively,  to  secure  the  said  stockholders  and  their 
assigns,  the  right  to  free  admission  to  all  performances  in  the  said 
theatre,  (except  as  is  hereinbefore  excepted,)  with  the  foil  permis- 
sion to  transfer  the  use  of  such  right  for  any  one  whole  season  or 
longer,  as  above  specified,  until  the  said  W.  W.,  and  W-  B.  W^ 
their  heirs,  &c.,  or  assigns,  shall  pay  and  satisfy  the  said  respective 
stockholders  or  their  assigns,  the  full  sum  of  $200  for  each  share  of 
stock  subscribed,  and  acknowledged  to  be  paid  and  advanced  to  the 
said  W.  W.,  and  W.  B.  W.    And  in  further  trust,  to  secure  the  pay- 
ment of  all  claims  for  work,  laborer  materials  for  the  said  theatre, 
acknowledged  and  signed  by  the  said  W.  W.,  and  W.  B.  W.,  or 
either  of  them,  as  before  mentioned ;  and  it  is  hereby  declared,  to 
be  the  agreement,  and  true  intent  and  meaning  of  the  parties  hereto, 
and  of  those  interested  in  the  said  trust,  that  no  claim  shall  be  made 
by  the  said  stockholders,  or  their  assigns,  for  the  payment  of  tire 
sums  of  money  advanced  on  the  shares  of  stock  to  the  said  W.  W^ 
and  W.  B.  W.,  nor  by  the  said  W.  W.,  and  W.  B.  W.,  or  their 
assigns,  to  destroy  or  put  an  end  to  the  right  of  free  admission,  to 
which  the  owners  of  the  said  shares  of  stock  are  entitled,  by  repay- 
ing the  amount  of  the  money  advanced  to  them  as  aforesaid,  antil 
the  expiration  of  ten  years  after  the  date  hereof;  and  that  ontil 
default  shall  be  made  by  the  said  W.  W.,  and  W.  B.  W.,  in  the  pay- 
ment of  any  sum  of  money  which  can  and  shall  be  lawfully  claimed 
and  demanded  of  them,  under  the  provisions  of  this  deed,  the  said 
W.  W.,  and  W.  B.  W.,  and  their  heirs  and  assigns,  shall  and  may 
have  •  the  full  and  free  use,  occupation,  control  and  enjoy- 
'^^^    ment  of  the  said  theatre  and  lots  of  ground,  with  the  appur- 
tenances, subject  only  to  the  right  of  free  admission  of  the  said 
stockholders,  and  their  assigns,  as  reserved  in  this  indenture.    And 
the  said  William  Owynn,  &Cm  for  themselves,  their  heirs,  executors, 
and  administrators,  do  hereby  covenant,  grant,  promise  and  agree, 
to  and  with  the  said  W.  W.,  and  W.  B.  W.,  their  heirs  and  assigns, 
that  on  the  payment  of  all  sum  and  sums  of  money,  due  on  aceoant 
of  the  said  shares  of  stock  to  the  owners  thereof,  and  also,  all  sum 
or  sums  of  money  that  may  be  due  and  owing  for  work,  labor  or 
materials,  in  manner  and  form  aforesaid,  that  then  they,  the  said 
William  Qwynn,  &c.,  and  the  survivor  or  survivors  of  them,  or  the 
heirs  of  such  survivor,  shall  and  will,  on  the  reasonable  request,  and 
at  the  proper  cost  and  charge  in  the  law  of  them,  the  said  W.  W^ 
and  W.  B.  W.,  their  heirs  or  assigns,  make,  execute,  acknowledge 
and  deliver,  or  cause  and  procure  to  be  made,  executed,  acknow- 
ledged and  delivered,  in  due  form  of  law,  a  good  and  sufiScient  deed 
or  deeds,  conveyance  or  conveyances,  assurance  or  assurances,  de- 
vice or  devices,  in  law,  for  the  eii'ectual  conveying,  releasing,  and 
confirming  unto  them,  the  said  W.  W.,  and  W.  B.  W.,  their  heirs 
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And  aasigus,  forever,  the  said  theatre,  lots,  &c.,  and  that  free  and 
dear,  and  freely  and  clearly,  acquitted,  exonerated  and  discharged, 
of  and  from  all,  and  all  manner  of  claim  of  them,  the  said  William 
Gwynn,  &c.,  their  heirs,  executors,  administrators  and  assigns,  or 
any  other  person  or  persons  whatever,  claiming  or  to  claim,  by  from 
<jr  under  them,  or  any  of  them ;  or  by  or  through  their,  or  any  of 
their  means  or  procurement.    In  testimony  whereof,  &c." 

A  schedule  of  names,  proprietors  of  one  hundred  and  twenty-six 
shares,  was  appended  to  this  deed. 

On  the  28th  May,  1839,  a  bill  was  filed  by  a  number  of  the  stock- 
holders, against  the  trustees  and  managers,  praying  a  sale  of  the 
theatre  and  lot  on  which  it  was  erected,  and  after  answers,  a  decree 
was  passed  for  a  sale. 

On  the  25th  March,  1842,  Sarah  Brown  and  others,  administrators 
of  Stewart  Brown,  filed  their  petition,  alleging  they  had  a  large 
daim  against  the  theatre,  for  materials  furnished  *  by  their  g^ ^o 
intestate,  for  its  erection  and  use,  and  being  informed  that  a  '^^'^ 
sale  was  delayed,  by  consent  of  parties,  prayed  that  it  might  be 
peremptorily  ordered  to  be  made. 

In  1843,  John  Gross,  as  surviving  partner  of  Andrew  Cross,  and 
Stewart  Brown,  of  the  firm  of  A.  &  J.  Cross  &  Company,  and  the 
administrators  of  Stewart  Brown  and  Thomas  Symington,  adminis- 
trator of  William  Stewart,  filed  their  petition,  and  after  stating  the 
previous  proceedings  in  the  cause,  and  the  indenture  of  1816,  alleged, 
that  they  were  claimants,  whose  claims  were  intended  to  be  pro- 
tected by  the  said  deed  of  1816,  and  the  payment  of  which  is  secured, 
thereby,  eqnally  with  the  said  stockholders,  and  that  they  are  unable 
to  obtain  payment,  except  by  a  sale  of  the  theatre.  Prayer,  for 
leave  to  take  proof  in  support  of  their  claim,  and  their  right  to  de- 
mand a  sale,  &c. 

In  support  of  their  claim,  the  petitioners,  under  the  usual  order 
of  Court,  examined  Wm.  Gwynn,  Esq.,  one  of  the  trustees  in  the 
deed  of  1816,  who  proved,  that  the  firm  of  A.  &  J.  Cross  &  Co.,  of 
which  firm  the  late  Stewart  Brown  was  a  member,  did  furnish  lum- 
her  for  the  erection  of  the  Baltimore  Theatre,  which  was  commenced 
in  1812;  that  he  does  not  know  what  was  the  amount  of  their  bill 
for  the  same,  but  that  it  was  considerably  more  than  92,000,  and  was 
so  admitted  by  Messrs.  Warren  and  Wood,  the  managers  of  said 
theatre,  for  whom  deponent  acted  as  agent.  From  a  memorandum 
in  deponent's  possesssion,  and  herewith  filed,  marked  exhibit  O,  the 
claim  of  A.  &  J.  Cross  &  Co.,  against  said  theatre,  admitted  by 
Warren  and  Wood,  amounted,  with  interest  on  the  1st  June,  1815, 
to  $2,650.  As  agent  of  said  Warren  and  Wood,  deponent  collected 
the  subscriptions  to  the  stock  of  said  theatre,  and  paid  the  bills  for 
them  against  the  theatre. 

That  William  Stewart,  in  his  life-time,  furnished  the  stone  work 
for  the  erection  of  said  theatre,  and  that  deponent,  as  agent  of 
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Warren  and  Wood,  paid  part  of  his  claim  againtit  tfae  theatre,  aod 
from  said  memorandum  in  his  possession,  (exhibit  O,)  the  amoant  of 
his  claim  therefor,  on  the  1st  June,  1815,  was  $1,051.28,  witbont 
interest. 

^^^  •  That  he  does  not  know  the  specific  payments,  bat  various 
'^"*'  payments  were  made  by  deponent  on  such  claims,  on  the  1st 
May,  1828 ;  that  deponent  acting  for  Wm.  Warren,  had  a  settlemeDt 
of  the  claim  of  A.  &  J.  Cross  &  Co.,  and  there  waa  found  to  be  dne 
upon  the  1st  November  of  that  year,  from  said  Warren,  the  sam  of 
$1,300,  as  appears  from  the  promissory  note  of  the  said  Warren, 
produced  before  deponent,  and  herewith  filed,  marked  Exhibit  B; 
that  the  said  promissory  note  is  in  deponent's  hand-writing,  and  was 
signed  by  William  Warren,  in  deponent's  presence,  and  on  that  occa- 
sion the  parties  admitted  the  sum  mentioned  in  said  note  to  be  the 
amount  due. 

That  there  was  due  upon  the  claim  of  William  Stewart  aforesaid, 
the  sum  of  $850.  on  the  first  day  of  July,  1826,  as  appears  from  the 
paper  marked  Exhibit  A,  produced  before  deiK)nent,  and  herewith 
filed ;  that  said  paper  is  in  the  body  thereof,  in  the  hand- writing  of 
deponent,  and  was  signed  by  William  Warren,  in  his  own  proper 
hand-writing. 

That  at  an  early  period,  after  the  materials  were  furnished,  by  A* 
&  J.  Cross  &  Co.,  and  William  Stewart,  their  claims  were  ascertained 
and  acknowledged  by  William  Warren,  in  the  joint  names  of  Warrea 
and  Wood,  which  certificates  of  acknowledgment  were  prepared  by 
deponent,  to  certify  the  claims  against  said  theatre. 

That  sometime  about  the  year  1826,  said  William  B.  Wood  sold 
out  his  interest  in  said  theatre  to  William  Warren,  and  it  was  made 
a  condition  of  said  purchase,  as  deponent  knows  from  the  parties,, 
that  said  Warren  should  pay  all  the  claims  of  persons  holding  sach 
certificates  against  the  theatre;  and  that  he  should  get  said  claim- 
ants to  accept  the  said  Warren's  individual  liability  and  certificate, 
in  lieu  of  the  joint  liability  and  certificate  of  Warren  and  Wood, 
that  the  only  two  claims  then  unpaid,  which  would  come  under  the 
deed  of  trust,  were  the  claims  of  said  A.  &  J.  Cross  &  Co.,  and  Wil- 
liam Stewart,  who  agreed  to  accept  the  individual  certificates  of  said 
Warren,  upon  the  express  condition,  however,  that  they  reserved 
their  lien  or  claim  under  the  deed  of  trust,  which  reservation  and 
agreement  is  evidenced  by  a  memorandum,  appended  to  the  claims 
^  of  A.  &  J.  Cross  &  Co.,  marked  exhibit  C,  and  which  •  prop- 
'^"^  erly  and  truly  represents  the  understanding  and  agreement  of 
said  claimants,  and  Warren  and  Wood,  on  the  former  receiving  the 
individual  certificates  of  William  Warren;  that  upon  receiving  the 
individual  certificates  of  William  Warren,  the  joint  certificates  of 
William  Warren  and  Wood,  were  delivered  up. 

That  in  regard  to  exhibit  C,  the  hand-writing  of  which,  and  of  the 
initials  thereto,  deponent  does  not  know. 


CROSS  ET  Ai..  V8.  COHEN  et  ai..— 3  GILL.  109 

That  be  is  well  acquainted  with  the  haDdwriting  of  William  War- 
ren and  William  B.  Wood,  and  that  he  has  recently  examined  their 
answers  in  the  Chancery  office,  referred  to  in  the  interrogatory,  and 
the  signatures  to  said  answers  are  in  the  handwriting  of  said  War- 
ren and  Wood,  respectively;  and  that  the  paper  now  produced  to 
bim,  and  mentioned  in  said  interrogatory,  as  papers  marked  No.  1, 
was  in  his  band  at  the  time  be  examined  said  answers,  and  is  in  de- 
ponent's opinion  and  belief,  a  true  copy  thereof. 

On  the  2d  December,  1843,  William  Gwynn,  Esq.,  being  cross- 
examined,  on  the  part  of  Mendez  I.  Cohen,  one  of  the  stockholders 
ID  said  theatre,  upon  certain  interrogatories  herewith  filed,  the  said 
Gwynn  further  deposed  and  said  as  follows :        * 

That  the  claims  of  Cross  &  Co.,  and  Stewart,  were  against  War- 
ren and  Wood,  as  managers  of  the  theatre,  and  are  among  the  claims 
referred  to  in  the  deed  of  trust,  from  Warreu  and  Wood  to  five  trus- 
tees, of  whom  deponent  was  one;  deponent  has  no  knowledge  of  any 
legal  steps  having  been  taken,  for  the  collection  of  said  claims  of 
Warren  and  Wood,  otherwise  than  by  proceedings  in  Chancery,  to 
sell  the  theatre  property,  which  said  Warren  and  Wood  had  mort- 
gaged to  five  trustees,  of  which  deponent  was  one.  A  bill  was  filed 
by  Cross  &  Co.,  and  Stewart,  praying  such  sale ;  no  legal  steps  were 
taken  against  Warren  and  Wood,  individually,  for  the  collection  of 
said  claims. 

That  the  theatre,  if  sold,  would  not  produce  within  95,000  of  the 
amoQut  due  the  stockholders ;  deponent  cannot  tell  the  number  of 
stockholders. 

*The  exhibit  O,  referred  to  by  the  witness,  contained  a  list  ^a^ 
of  claims  against  the  theatre.  The  note  of  William  Warren,  '^^^ 
for  91,300,  dated  1st  May,  1828,  payable  six  months  afterdate,  to  W. 
Owynn,  as  trustee,  for  value  received,  in  materials  for  the  said  thea- 
tre, when  first  built;  endorsed;  William  Gwynn,  trustee. 

Exhibit  C.  '^I  have  received  from  William  Warren,  in  lieu  of  this 
from  Warren  and  Wood,  thereby  consenting  to  make  no  claim  on 
William  Wood  personally,  for  my  account  against  the  Baltimore 
Theatre,  but  on  the  express  condition,  that  I  still  hold  my  claim  and 
lien  on  the  theatre  and  lot,  under  the  mortgage  to  the  trustees,  as 
well  as  on  said  William  Warren. 

loth  August,  1826.  S.  B.»' 

Exhibit  A,  was  the  acknowledgment  of  William  Warren,  of  1st 
July,  1826,  of  balance  due  to  William  Stewart,  9850,  for  work  and 
labor,  and  materials  for  the  Baltimore  Theatre,  payable  with  interest, 
the  payment,  whereof,  is  secured  by  a  mortgage  of  the  said  theatre 
to  W.  G.  and  others,  in  trust. 

The  objection  raised  in  the  Court  of  Chancery  to  this  deposition 
and  exhibits,  is  particularly  set  forth  in  the  opinion  of  this  Court. 

The  petition  of  the  appellants  was  also  answered  by  Warren  and 
Wood,  who  admitted  their  claims,  their  origin  and  existence,  and 
disclaimed  all  present  interest  in  the  theatre. 
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The  Ohancellor,  [Bland,]  od  the  15th  January,  1844,  decreed  as 
follows : 

^^  Although  it  appears  from  the  proofs,  that  the  petitioners  were  at 
one  time  creditors,  whose  claims  against  the  said  managers  was  for 
work  and  labor,  or  materials,  performed  orfnrnishedon  the  said  thea- 
tre, yet,  as  they  have  now  here  prodaced  no  written  acknowledg- 
ment thereof,  signed  by  the  said  William  Warren  and  William  B. 
Wood,  or  by  either  of  them,  in  their  joint  names,  according  to  the 
terms  of  the  said  indenture,  of  the  11th  October,  1816,  ander  which, 
alone,  the  said  petitioners  can  have  any  standing  here,  in  this  sait, 
as  creditors.  It  is  therefore  ordered,  that  the  said  petitions  be  dis- 
missed, with  costs."* 

From  this  decree  the  petitioners  appealed  to  this  Oourt. 

^^  *  The  cause  was  argued  before  Aboheb,  0.  J.,  Dorsby, 
'*'"'  Ghambebs,  Spenoe,  Magbudeb,  and  Mabtcn,  J. 

Brown  and  Brune^  for  the  appellants,  contended:  1.  Their  claims 
being  respectively  for  materials  furnished  for  the  theatre,  and  used 
in  its  erection,  and  having  been,  soon  after  such  materials  were  fur- 
nished, acknowledged  by  a  writing,  signed  by  William  Warren,  in 
the  joint  names  of  himself  and  partner,  William  B.  Wood,  were  em- 
braced within  the  terms  of  the  deed  of  trust,  of  the  11th  October, 
1816,  and  secured  by  its  provisions,  equally  with  the  stockholders 
therein  mentioned.  2.  The  subsequent  surrender  of  these  acknow- 
ledgments, and  the  substitution  therefor  of  the  acknowledgments 
signed  by  William  Warren,  in  his  individual  name,  under  the  agree- 
ment proved  by  Mr.  Owynn,  did  not  release  the  rights  of  appellants, 
previously  acquired,  to  participate  in  the  security  afforded  by  the 
deed  of  trust,  nor  impair  the  liens,  which  they  then  held  to  the  prop- 
erty conveyed  by  said  deed. 

They  cited :  2  8to.  JSq.^  521 ;  4  Mad.,  161 ;  1  CoUyeTj  409;  ClageU 
vs.  Salmon,  5  0.  db  J.,  361 ;  Duffy  vs.  Orr,  1  Clark  dbMn.,  253;  Kirbg 
vs.  Taylor^  6  John.  C.  B.,  242;  Fowellon  Devises^  ch.  25,666;  22  Law. 
Lib.,  355 ;  CaUkill  Bank  vs.  Messenger^  9  Cow.,  37. 

Olenn,  for  the  appellees,  cited,  Pierpoint  vs.  Orahamj  4  Was.  C.  C. 
^  Bep.j  232 ;  Cheever  vs.  Clarke,  7  &  •  d&  B.,  510;  Kirbyys.  Tof 
'*"  •  lor,  6  John.  C.  B.,  242 ;  Shaw  vs.  Pratt,  22  Pick.,  308,  is  against 
all  the  authorities.  Supervisors  of  Chenango  vs.  BirdsaU,  4  Wend., 
457;  10  Wheat  384,385;  Oreenleaf  on  Evid,,  199,  398;  Eoughan  vs. 
Sandys,  2  Sim.  do  Stuart,  221;  1  Con.  Eng.  C.  Bep.y  427;  Feredayx%. 
Wightwiek,  4  Buss.  C.  B,,  114, 115;  Act  of  1832,  ch.  302;  Co.  LitL, 
212 ;  Esp.  N.  P.,  281;  Steinmanv&.  Magnus,  11  East,  390. 

Ghambebs,  J.  delivered  the  opinion  of  this  Court.  The  legal  con- 
struction of  the  deed  of  trust,  dated  11th  October,  1816,  is  one  of  the 
material  points  on  which  this  cause  must  be  decided,  and  manj 
authorities  have  been  cited  to  sustain  the  different  views  taken  by 
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the  respective  ooansel.  After  a  fall  cousideration  of  these  aatfaori- 
ties,  we  have  arrived  at  the  coDclusion,  that  the  priority  claimed  by 
the  appellees  for  the  stockholders  cannot  be  sustained. 

It  cannot,  certainly,  be  successfnlly  contended,  that  the  origin  and 
nature  of  their  debt  gave  them  stronger  claims,  in  equity,  upon  the 
trust  fund.  The  labor  and  materials  furnished  by  the  appellants, 
contributed  to  enhance  the  value  of  the  trust  property,  which  had 
been  purchased  with  the  funds  lidvanced  by  the  stockholdei*s.  The 
improvement  of  the  city,  and  a  desire  to  introduce  theatrical  amuse- 
ments, doubtless  operated,  in  some  degree,  as  inducements  for  the 
sobscriptious  and  advances  of  stockholders,  who  could  not  fail  to  con- 
sider the  enterprise  as  one  of  some  hazard.  The  appellants  fur- 
nished their  materials  and  labor  in  the  ordinary  routine  of  their  re- 
spective business  operations,  and  must  be  presumed  to  have  had  at 
least  an  equal  claim,  and  it  would  seem,  an  equal  expectation  of  pay- 
ment. 

Where  it  can  be  done  withont  violating  the  plain  and  express 
terms  of  the  instrument  creating  the  trust.  Chancery  will  administer 
a  trust  fund  which  comes  into  its  possession  and  control,  so  as  to 
give  an  equal  proportion  to  each  creditor,  which  is  considered  but 
another  mode  of  expressing  its  purpose  to  ^^do  equal  justice  to  all." 

There  are  no  such  provisions  in  this  deed  as  to  require  a  departure 
from  this  rale. 

*The  trusts  of  the  deed  are  ^Ho  secure  the  stockholders  aaq 
the  right  of  free  admission  to  performances,"  "until  Warren  '•"^ 
and  Wood  shall  pay  the  stockholders  or  their  assigns,  the  full  sum 
of  two  hundred  dollars  for  each  share  subscribed ; "  '*  and  in  further 
trust,  to  secure  the  payment  of  all  claims  for  labor  or  materials,"  &c. 

!Now  it  is  remarkable,  that  there  is  not  any  where  in  the  deed  an. 
express  stipulation,  to  pay  the  two  hundred  dollars  per  share. 

It  is  covenanted,  that  the  stockholders  shall  not  exact  payment 
until  the  expiration  of  ten  years,  and  that  Warren  and  Wood  shall 
not  be  permitted,  for  that  period,  to  repay  the  advances  of  two  hun- 
dred dollars  per  share,  and  thus  terminate  the  right  to  free  admis- 
sion; and  there  are  covenants  securing  the  possession  to  Warren  and 
Wood  during  those  ten  years,  and  binding  the  grantees  to  reconvey 
on  payment  of  jbhe  money  intended  to  be  secured.  All  parts  of  the 
4eed  indicate  the  intention  to  secure  the  repayment  of  these  ad- 
vances, but  there  is  no  express  covenant  to  pay.  This  omission 
seems  to  be  scarcely  consistent  with  the  allegation,  that  the  leading 
object  of  the  deed  was  to  secure  a  preference  for  these  advances  over 
claims  for  labor  and  materials. 

It  is  true,  this  preference  might  be  made  without  such  express 
stipulation  to  pay,  but  certainly  the  absence  of  it  is  not  calculated  to 
impress  the  belief,  that  the  preferred  payment  was  very  distiqctly 
before  the  mind  of  those  who  prepared  and  executed  the  deed. 
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Reliance  was  placed  on  tbe  circamBtance,  that  the  claims  of  the 
stockholders  are  first  mentioned  in  the  declaration  of  trust,  and  that 
the  claims  for  labor  and  matlBriais  are  provided  for  as  a  ^farther 
trust." 

It  was  well  answered,  that  where  more  than  one  claim  or  claims 
were  provided  for,  it  was  necessary  to  mention  them  successively, 
and  that  the  order  of  enumeration  does  not  give  preference.  There 
seems  to  be  no  more  evidence  of  intended  priority  by  connecting  the 
two  classes,  as  here,  by  the  words,  ^^  in  further  tmst,'^  than  by  more 
brief  terms  of  conjunction.  In  trust  to  ^^pay  A  his  debt,  and  B  his 
9 AO  ^®^^  " — "  ^^  trust  to  •  pay  A  his  debt,  and  in  further  trust  to 
'^'"'  pay  B  his  debt " — or  "  to  pay  A  his  debt,  and  also  B  his  debt,'* 
are  but  differerent  modes  of  expressing  the  trust  to  be  for  the  pay- 
ment of  the  two  debts  of  A  and  B ;  and  neither  will,  alone,  entitle  A 
to  receive  his  claim  to  the  exclusion  of  B,  if  the  fund  be  insufficient 
to  pay  both. 

It  is  objected,  however,  that  the  condition  upon  which,  alone,  tbe 
claims  of  the  appellants  were  to  be  paid,  has  not  been  complied  with, 
by  producing  the  certificate  of  Warren  and  Wood,  or  of  one,  in  their 
joint  names. 

There  is  no  rule  of  equity  which  will  afford  relief  to  such  a  party 
failing  to  comply  with  an  express  condition,  except  its  performance 
be  prevented  by  fraud  or  fault  of  the  adverse  party,  or  by  inability 
arising  from  unavoidable  accident. 

This  doctrine  is  ably  discussed 'in  the  case  of  BcUh  and  Maniague^ 
3  Ocues  in  Chancery^  55,  and  is  sustained  by  the  authorities  cited  at 
bar. 

But  the  matter  for  consideration  here,  is  whether  the  condition 
has  been,  in  point  of  fact,  complied  with;  and  t^^ls,  it  is  said^is 
proved  by  the  evidence  of  William  Gwynn. 

His  competency,  as  a  witness,  therefore,  was  a  point  much  debated. 
It  is  unnecessary  to  say  what  would  have  been  the  opinion  of  the 
Court,  if  exceptions  had  been  taken  in  the  Chancery  Court,  aooord- 
ing  to  the  directions  of  the  Act  of  1832,  ch.  302. 

That  Act  provides,  that  no  point  relating  to  the  competency  of 
witnesses,  or  the  admissibility  of  evidence,  shall  be  raised  in  thm 
Court,  unless  it  shall  plainly  appear,  by  the  record,  t|^at  such  point 
had  been  raised  by  exceptions  filed  in  the  cause  in  the  Ghancery 
Court.  It  is,  therefore,  quite  unimportant  that  objections  can  be 
stated,  which,  if  properly  urged,  would  show  the  witness  incompe- 
tent, inasmuch  as  this  Court  cannot  consider  or  notice  the  point, 
unless  the  Act  has  been  pursued. 

The  material  enquiry  then,  is,  have  exceptions  been  filed  in  this 
cause,  in  the  Chancery  Court  T 

In  relation  to  the  alleged  exceptions,  we  learn  from  the  record,  in 
the  return  of  the  justice  of  the  peace  before  whom  the  testimony  vft^ 
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taken,  that  he,  the  justice  of  the  peace,  *  "returned,  with  the  ^.^^ 
deposition,  certain  suggestions  and  protest,  left  with  him  by  *•  •  ^ 
Nathaniel  Williams,  Esq.,  to  be  filed  in  his  own  behalf,  and  in  behalf 
of  other  trustees  therein  named." 

In  another  part  of  the  record,  is  a  paper  in  the  following  words : 
^^  Cohen  and. others  vs.  Otoynn  and  others.  In  Chancery.  Under  the 
order  of  Court  for  the  taking  of  testimony,  the  majority  of  the  trus- 
tees make,  before  the  justice,  to  be  annexed  to  his  return,  the  follow- 
ing suggfestion  and  protest : 

Ist.  They  protest  against  all  evidence  to  snpf)ort  any  claim  or 
claims  which  is  or  are  unaccompanied  by  a  written  acknowledgment 
signed  by  William  Warren  and  William  B.  Wood,  or  by  one  of  them, 
in  their  joint  names. 

2nd.  They  protest  against  any  evidence,  unless  it  is  adduced  to 
prove  the  claim  of  the  petitioners,  and  that  they  are  creditors  se- 
cured by  the  deed  of  trust. 

3rd.  They  protest  against  the  evidence  of  William  Owynn,  Esq.,  an 
reserved  by  the  Chancellor. 

Baltimore,  27th  November,  1843." 

By  whom  filed,  or  when,  we  only  know  by  the  information  in  the 
return  of  the  justice.  This  is  the  paper,  and  the  only  one,  which  is 
claimed  as  the  "exceptions  filed  in  the  Court  of  Chancery." 

Without  stopping  to  ascertain,  whether  the  language  of  this  paper 
does  really  import  an  objection  to  the  "competency  of  William 
Gwynn,  as  a  witness,  or  to  the  admissibility  of  his  evidence,"  or 
whether  professing,  as  it  does  in  the  justice's  return,  to  be  intended 
for  a  cas^  in  which  Mr.  Williams,  with  others,  was  a  trustee,  it  could 
apply  to  this  case,  in  which  Mr.  Williams  does  not  a)>pear  Ix^fore  the 
Court  in  the  character  of  a  trustee,  he  having  been  a  trustee  only 
for  the  tiCrm  of  ten  years,  ending  in  1836,  as  is  expressly  alleged  in 
the  bill,  and  stated  in  the  joint  answer  of  himself  and  others;  the 
necessary  enquiry  is  forced  upon  the  Court,  whether  it  be  such  an 
^'exception"  as  the  Act  of  1832  contemplates Y  It  is  an  universal 
nde  of  practice  in  Chancery,  that  exceptions  like  other  formal  papers 
filed  in  the  cause,  must  be  signed  by  a  solicitor  of  the  Court.  If  a 
bill  is  not  thus  signed,  it  may,  in  any  stage  of  the  cause,  be  taken  oif 
the  files  of  the  Court.  2  Mad.  Ch.  167.  ♦  So  of  an  answer. 
B.  331.  A  plea  must  in  like  manner  be  signed.  lb,  295.  *••  * 
And  so  must  an  exception.  16.  346.  The  qualification  made  by  the 
wcond  rule  of  the  Chancery  Court,  does  not  affect  this  case. 

This  practice  is  as  proper,  as  it  is  universal.  Without  it,  every  in- 
dividual in  the  cause,  whether  complainant  or  defendant,  might  file 
'D  the  Court  papers  of  any  and  every  character,  which  caprice, 
Pi^jadice,  passion  or  malignity  might  suggest,  and  without  responsi- 
bility; whereas,  a  solicitor  who  should  violate  the  decorum  or  dignity 
of  the  Court,  could  be  dealt  with  summarily,  according  to  the  nature 
and  magnitude  of  his  breach  of  professional  duty. 
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This  paper  is  not  only  not  signed  by  a  solicitor  in  the  caase,  bat  it  Ib 
not  signed  by  any  one. 

Nor  was  it  ^<  filed  in  the  Court  of  Chancery/'  within  the  meaning 
of  the  Act.  Its  object  was  to  prevent  surprise,  by  raising  points  here 
in  relation  to  testimony  not  raised  in  the  Conrt  below.  It  may  y&j 
well  occur,  that  in  the  haste  of  executing  a  commission,  or  an  order 
to  take  testimony,  objections  to  portions  of  it  may  be  taken,  which 
afterwards,  on  consideration,  will  be  abandoned ;  or,  as  is  frequently 
the  case,  evidence  is  taken  without  objection,  which  afterwards  is 
considered  inadmissible,  thus  showing  that  the  taking,  or  omitting 
to  tiake  objection  before  the  commissioner,  is  not  a  sure  iruide  by 
which  to  know  the  points  in  relation  to  it,  raised  in  the  Court  below. 
This  case  illustrates  this  position : 

The  decree  says,  ^^  it  appears  from  the  proofs,  that  the  petitioners, 
the  present  appellants,  were  at  one  time  creditors,"  &c.,  whereby,  it 
appears,  the  Chancellor  did  act  upon  the  testimony  of  Gwynn,  as 
there  was  no  other  such  proof  in  the  cause. 

In  this  way,  objections  suggested  at  the  execution  of  the  commis- 
sion, and  afterwards  practically  abandoned  at  the  hearing,  might  be 
again  relied  upon  in  this  Court.,  in  obvious  violation  of  the  design  of 
the  law. 

The  return  by  an  oflScer,  before  whom  depositions  are  taken,  by 
consent  or  by  order  of  Court,  that  objections  were  furnished  to  him 
oiyo  ^  ^  ^^^^  ^^  ^^^  cause,  is  not  '^filing  exceptions  in  the 
^74  •  Court  of  Chancery,  in  compliance  with  the  Act  of  1832,  ch. 
302." 

It  has  been  urged  that  here,  by  the  terms  of  the  order,  ^<  all  legal 
exceptions  "  are  expressly  reserved.    This  is  not  tenable  ground. 

The  order,  with  this  reservation,  is  passed  ex  parte^  and  as  matter 
of  course,  on  a  proper  application ;  and  according  to  the  English 
practice,  and  the  former  practice  in  Maryland,  all  objections  were 
open  at  the  hearing,  and  then  was  the  proper  time  for  making  them, 
the  exceptions  being  reserved,  to  be  then  considered.  2  Ves.  A  Bea, 
401,  Murray  and  IShadweU. 

If  the  order  was  absolute,  to  allow  the  defendant  to  be  a  witness, 
it  might  conclude  the  adverse  party,  but  with  the  reservation,  the 
evidence  of  a  defendant  thus  taken,  came  before  the  Court  subject  to 
all  objections  at  the  hearing  below,  or  if  not  urged  there,  the  objec- 
tions might  be  stated  in  this  Court  after  appeal,  as  is  now  claimed. 
But  this  is  exactly  what  the  Act  of  1832,  intended  to  prevent,  by  de- 
nying to  this  Court  the  authority  to  notice  any  such  objection,  unless 
the  record  makes  it  appear,  that  '<  exceptions  "  were  filed,  not  before 
the  commissioner,  but  *^  in  the  Court  of  Chancery." 

In  10  (?.  (6  J.  414,  Jones  and  Hardesiy^  one  witness  had  been  ex- 
amined, without  any  notice  to  the  adverse  party,  and  another  wit- 
ness was  a  defendant  in  the  cause,  who  had  been  examined  under 
the  commission,  without  any  previous  order;  yet  the  Court  was  pro- 
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hibited  from  noticing  these  objections,  which,  bat  for  the  Act  of  1832^ 
would  have  been  conclusive. 

William  Owjnn's  testimony,  then,  being  in  the  case,  does  it  prove 
a  compliance  with  the  terms  of  the  deed  T  It  leaves  no  doubt  of  the 
fact,  that  at  one  time,  the  claims  of  the  appellant  were  authenticated, 
as  the  deed  required;  but  the  certificates  signed  by  Warren  & 
Wood,  were,  at  a  subsequent  period,  surrendered  on  an  agreement,  to 
receive  in  lieu  thereof  the  certificate  and  promise  of  Warren  alone, 
the  claimants  ^'consenting  to  make  no  claim  on  Wm.  Wood,  person- 
ally, but  on  the  express  condition,  they  should  still  hold  their  claim 
and  lien,  under  the  mortgage  to  th6  trustees."  Now  it  has  been  con- 
ceded, that  a  strict  compliance  with  such  a  condition,  must  oiyo 
•  be  i>roved  by  a  party  claiming  under  it.  There  is,  however,  -^  •  ** 
no  rule  which  authorizes  a  Court  of  equity,  to  add  other  or  more 
rigid  restrictions  than  those  contained  in  the  contract. 

As  in  all  other  cases,  the  object  and  intent  of  the  parties,  as  ex- 
pressed in  the  instrument,  should  be  ascertained,  and  such  an  inter- 
pretation given  to  the  whole  and  each  part  as  will  best  efiect  that 
intention. 

The  condition  was  apparently  introduced  to  protect  others  havinj^ 
an  interest  in  the  integrity  of  the  fund  against  claims  not  properly 
chargeable  against  it.  As  Warren  &  Wood  being  partners,  had 
authority,  each,  to  use  the  names  of  both,  it  may  be  difiicult  to  dis- 
cover how  that  protection  was  increased,  by  requiring  either  to  sub- 
scribe ^'  in  the  name  of  both,"  rather  than  for  himself  alone.  It  is 
sufficient,  however,  that  it  does  plainly  and  clearly  so  require,  and 
when  the  claim  was  authenticated  by  the  required  signature,  the 
claimant  had  an  immediate  and  positive  right,  as  a  cestui  que  trtist 
under  the  deed. 

If  afterwards  the  acknowledgment  had  been  destroyed  by  acci- 
dent, would  it  destroy  the  pre-existing  right  T  If  even  lost  by  the 
claimant's  negligence,  could  that  fact  put  an  end  to  such  right  T 
Certainly  not,  while  it  was  admitted,  either  that  he  had  before  the 
deed,  or  afterwards,  procured  the  acknowledgment  as  required. 

It  is  not  said  the  a^sknowledgment  must  be  preserved,  and  be  at 
all  times  ready  to  be  produced  with  the  claim  ;  there  is  nothing  in 
the  object  or  meaning  of  the  parties  that  requires  an  interpretation, 
BQch  as  these  additional  terms  would  give  to  their  contract }  and 
therefore,  it  is  not  requisite  to  prove  any  such  additional  fact. 

It  only  remains  then  to  be  seen,  whether  the  appellants  have  sur- 
rendered their  rights,  under  the  deed,  by  the  surrender  of  the  certifi- 
cates of  Warren  and  Wood,  and  by  receiving  the  individual  notes  of 
Warren,  with  the  express  condition,  that  they  should  not  thereby 
lose  their  claim  and  lien  under  the  deed.  None  of  the  cases  referred 
to  on  this  branch  of  the  case,  are  precisely  similar  in  principle  to 
this. 
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The  debt  was  here  due,  origiDally,  from  Warren  and  Wood.  They 

^  executed  the  deed  of  trust  to  the  appellees,  as  trustees* for 
'^  •  ^  their  creditors,  of  the  very  property,  for  the  improvement  and 
increased  value  of  which,  they  became  debtors  to  the  appellants,  and 
which,  it  appears  by  the  recital  in  the  deed,  was  at  the  commence- 
ment of  the  enterprise  agreed  to  be  conveyed  to  the  trustees  for  the 
purpose  mentioned.  The  property  thereby,  became  legally  and  equi- 
tably bound  for  the  payment  of  these  claims,  and  the  trustees  ooold 
be  compelled  so  to  apply  it.  They  had  voluntarily  assumed  the 
liability,  in  respect  to  this  property  which  previously  attached  to 
Warren  and  Wood.  When  the  joint  notes,  or  acknowledgment  of 
Warren  and  Wood  were  passed  to  the  appellants,  does  not  appear; 
uor  is  it,  perhaps,  at  all  important. 

In  fact,  the  original  agreement,  as  recited  in  the  deed,  would  seem 
to  indicate,  that  the  property  in  the  hand  of  the  trustees  was  to  be 
regarded  as  the  primary  and  principal  fund. 

It  is  said  to  have  been  pledged  as  the  consideration  for  the  sub- 
scriptions, and,  of  course,  before  the  claims  of  the  appellants  arose; 
and  the  deed  was  the  execution  of  that  pledge.  The  acknowledg- 
ments were  not  required  to  be  in  terms  which  should  make  Warren 
and  Wood  personally  liable,  it  was  to  be  an  evidence  of  debt  against 
the  trustees ;  against  the  fund.  In  this  view  of  the  case,  the  trus- 
tees representing  the  fund  might  well  be  considered  as  principals. 

But  it  is  not  necessary  to  put  the  case  on  that  ground.  The 
authorities  referred  to,  are  sufficient  to  sustain  the  proposition,  that 
where  a  creditor  has  a  lien  on  a  specific  fund,  an  agreement  ^to 
make  no  claim  "  against  one  of  two  principals  in  the  debt,  ^^  on  the 
express  condition,  that  he  shall  retain  the  lien,  will  not  defeat  his 
remedy  against  the  fund.'' 

There  has  been  no  such  long  continued  silence,  or  laches,  as  to 
amount  to  presumptive  payment.  The  facts  in  the  case  account  for 
the  delay  ;  and  show  repeated  efforts  to  enforce  the  claim. 

The  only  other  ground  on  which  the  appellees  claim  that  the  remedy 
has  been  lost,  to  wit,  the  order  dismissing  the  bill  filed  by  the  appel- 
lees, cannot  be  sustained. 

The  bill  was  dismissed,  not  upon  its  merits,  but  under  a  rale 

^      further  to  proceed  in  the  cause,  and  in  such  cases  it  is  not 

Zlo  •iiecesary  to  qualify  the  order  by  saying,  that  it  shall  be 

without  prejudice  to  the  rights  of  complainants.    See  Sto,  Eq»  K 

611 ;  See  793 ;  1  Barbour^s  Ch.  Pr.  246 ;  2  lb.  200. 

The  Court  will  sign  a  decree  reversing  the  decree  of  the  Chao- 
cellor  and  remanding  the  cause,  to  be  proceeded  on  in  the  Chancery 
Court  according  to  the  principles  herein  declared. 

Decree  reversed^  and  cause  remanded. 
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CoLMOBE  Beanes  VS.  SAMUEL  HAMILTON. — December,  1845. 

The  plea  of  limitations,  to  a  scire  facias  to  revive  a  juflgment,  ought  to  state 
the  time  when  the  judgment  was  rendered,  otherwise  it  is  defective  on 
special  demurrer. 

Appeax  from  Prince  G-eorge's  County  Court.  On  the  3rd  Octo- 
tober,  1842,  Samael  Hamilton  sned  out  a  writ  of  scire  fiwias^  to  re- 
vive a  judgment  recovered  by  him  'against  the  appellant,  at  April 
Term,  1828.  The  defendant  appeared,  and  after  oyer  of  the  writ, 
pleaded  nul  tiel  record^  and  limitations,  in  which  latter  plea  it  was 
alleged,  *^  that  the  jndgment,  aforesaid,  in  the  writ  of  scire  facia»^ 
aforesaid  mentioned,  was  had  and  recovered  against  him,  the  said 
defendant,  on  the  —  day  of ,  and  not  after;  ^  and  "  that,"  &c. 

The  plaintiff  replied  there  was  such  a  record,  and  demurred  spe- 
cially to  the  second  plea,  on  which  issues  in  law  were  joined.  The 
County  Court,  on  production  of  the  record,  found  the  first  issue  for 
the  plaintiff,  and  also  sustained  the  demurrer,  and  rendered  judg- 
ment of  ^at 

The  defendant  appealed  to  this  Court. 

The  cause  was  argued  before  Abcheb,  C.  J.,  Dobsey,  Spenoe, 
Magrudeb,  and  Mabtin,  JJ. 
C.  C.  Magrvder^  for  the  appellant. 
W.  H.  Tuck  and  J.  Johnson^  for  the  appellee. 

•Dobsey,  J.  delivered  the  opinion  of  this  Court.  The  g^^g^ 
ground  of  the  special  demurrer,  filed  in  this  case  to  the  appel-  '^  •  " 
lant's  plea  of  limitations,  is,  that  blanks  were  left  in  the  plea,  in  its 
allegation  of  the  time  when  the  judgment  was  rendered,  on  which 
the  scire  facias^  in  the  case  before  us,  had  issued.  The  allegation, 
in  which  the  blanks  are  left,  forms  a  customary  part  of  such  a  plea, 
and  cannot  be  regarded  as  a  wholly  immaterial  part  of  it.  It  is 
repagnaut  to  nothing  which  precedes  or  succeeds  It ;  and  is  an  appro- 
priate allegation  in  connection  with  the  judgment  to  which  it  relates. 
The  omission  to  fill  up  the  blanks  in  question,  we  therefore  think, 
formed  a  fit  subject  for  a  special  demurrer.         Judgment  affirmed. 


T.  T.  SoMEBVELL  VS.  S.  H.  SoMEBVELL.— December,  1845, 

An  executor  who  had  paid  specific  legatees,  discovering  a  deficiency  of 
assets  to  pay  creditors,  and  a  consequent  over-payment  to  legatees,  can- 
not maintain  an  action  at  law  to  recover  back  such  over-payment  from  a 
particular  legatee.    A  Court  of  law  cannot  take  into  consideration,  as  a 
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Court  of  equity  would  do,  the  mode  in  which  the  funds  might  have  been 
pplied.  (a) 

Appeal,  from  Calvert  Gounty  Goart.  This  was  an  action  of 
assampsit  brought  by  the  appellaot  against  the  appellee,  and  the 
whole  cause  is  safflcieutly  stated  in  the  opinion  of  this  Court.  The 
plaintiff  below  appealed. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Spenoe,  Maqbu- 
DEB,  and  Mabtin,  J  J. 
Boyldy  (D.  A.  0.)  for  the  appellant. 
Randall  and  N.  Brewer,  for  the  appellee. 

Spenoe,  J.  delivered  the  opinion  of  this  Conrt.  Action  of  assump- 
sit in  Calvert  Connty  Court.  The  declaration  contained,  a  connt  for 
work  and  labor;  common  money  counts;  a  count  on  an  acooont 
stated  ;  and  a  special  *  count,  which  charged,  that  the  plain- 
'^  •  •  tiff,  as  executor  of  John  Somerville,  had  paid  over  to  the 
defendant,  as  one  of  the  specific  legatees  of  his  testator,  her  speciAc 
legacy,  valaed  at  9293.20.  That  as  such  executor  he  had  overpaid 
the  estate,  by  reason  whereof  the  defendant  became  liable  to  ood- 
tribute  and  pay  the  plaintiff  959.31,  so  overpaid. 

To  this  declaration  the  defendant  pleaded  nan  assumpsitj  and  the 
Statute  of  Limitations. 

The  plaintiff,  at  the  trial,  offered  in  evidence  the  will  of  his  testa- 
tor; the  inventories;  his  second  administration  account,  shewing 
an  over-payment  of  91991.91 ;  and  various  receipts  from  the  specific 
legatees,  and  among  them,  the  defendant's,  and  there  rested  his  case. 

^'The  defendant,  by  her  counsel,  prayed  the  Court  to  instruct  the 
jury,  that  from  the  declaration  and  pleading,  and  evidence  in  the 
cause,  the  plaintiff  cannot  recover:  1st.  Because  this  Court  has  DOt 
full  jurisdiction  over  the  sabject^matter  thereof.  2nd.  Because  the 
remedy  of  the  plaintiff,  (if  any  he  have,)  is  in  a  Court  of  equity, 
where  alone,  all  the  parties  can  be  brought  before  the  Conrt,  and 
full  justice  done  to  all  interested,  by  a  final  decree,  in  the  premises; 
of  which  opinion  was  the  Court,  and  so  instructed  the  jnry." 

The  only  question  presented  in  this  case  for  our  revision,  and  the 
only  one  which  we  intend  to  decide  is,  whether  the  Connty  Conrt,  as 
a  Conrt  of  law,  had  jurisdiction  f 

This  was  an  action  at  law,  to  recover  back  a  part  of  a  specific 
legacy,  which,  as  executor,  the  plaintiff  had,  by  reason  of  a  defi- 
ciency of  assets  to  pay  in  full  creditors  and  legatees,  overpaid  to  the 
defendant. 

In  the  case  of  Johnson  vs.  Johnson,  3  B,  dt  P.  169,  Lord  Alvanley, 
Ch.  J.,  says,  ^^if  an  executor,  thinking  he  has  settled  the  affairs  of 


(a)  Cited  in  ZoUickoffer  vs.  Seth^  44  Md.  874. 


ISAAC  V8.  WILLIAMS.- 3  GILL.  209 

his  testator,  pay  the  legacies,  I  have  no  difflcalty  in  saying,  that  a 
Ooart  of  common  law  would  not  entertain  an  action  for  money  had 
and  received,  againvSt  a  legatee,  since  snch  a  Goart  cannot  take  into 
consideration,  as  a  Goart  of  equity  woald  do,  the  mode  in  which  the 
funds  might  have  been  applied."  In  Doe  on  demise  of  Lord  Saye 
and  Sele  vs.  Ouy,  3  Ectst  R,j  123,  Lord  Ellenborough,  Ch.  J.,  gp^^ 
•  said:  "  But  it  never  could  be  doubted,  but  that  at  law  the  '^ •  ^ 
interest  in  any  specific  thing  bequeathed,  vests  in  the  legatee  upon 
the  assent  of  the  executor.  If  it  should  afterwards  appear  that 
there  is  a  deficiency  of  assets. to  pay  creditors,  the  Court  of  Ghan- 
oery  will  interfere,  and  make  the  legatee  refund,  in  the  proportion 
required." 

Mr.  Justice  Story  in  his  Commentary  on  Equity,  page  507,  sec.  534, 
in  commenting  on  the  jurisdiction  of  Gourts  of  equity,  in  cases  of 
adminiKtration  nnd  settlement  of  estates,  uses  this  language  :  '^  But 
the  fact  of  its  being  a  constructive  trust,  is  not  the  sole  ground  of 
jurisdiction.  Other  auxiliary  grounds  also  exist ;  such  as  the  neces- 
sity of  taking  accounts,  ^d  compelling  a  discovery ;  and  the  con- 
sideration, that  the  remedy  at  law,  when  it  exists,  is  not  plain,  ade- 
quate, and  complete. 

We  think,  therefore,  both  upon  principle  and  authority,  there  was 
no  error  in  the  judgment  of  the  County  Court. 

Judgment  affirmed. 


Joseph  Isaac  vs.  Ruth  Williams. — December,  1845. 

Id  aD  action  of  replevin  for  negroes,  upon  the  plea  of  property  in  the  plain- 
tiff, it  appeared,  in  the  proof  of  the  plaintiff,  that  the  defendant  had 
paid  him  the  sum  of  twenty-five  cents  for  hire,  on  several  occasions,  for 
one  of  the  negroes,  and  declared  she  would  do  so  as  long  as  the  plaintiff 
would  suffer  her  to  keep  possession,  and  admitted  she  had  received 
clothing  from  the  plaintiff,  for  the  children,  which  he  had  purchased,  in 
her  presence,  for  them;  that  the  defendant  had  enquired  of  the  plaintiff, 
whether  he  would  agree  to  sell  the  negroes,  and  the  plaintiff  refused  to 
sell  them.  The  plaintiff  also  offered  proof  of  an  agreement  between  him 
and  the  defendant,  that  the  plaintiff  was  to  clothe  the  children,  and  the 
defendant  to  pay  hire  for  them,  until  the  plaintiff  thought  proper  to 
take  the  mother  and  children  home.  The  defendant  proved,  that  the 
slaves  were  born  in  her  possession,  and  so  continued  up  to  the  institu- 
tion of  this  action;  that  the  plaintiff  married  her  daughter;  that  when 
he  demanded  possession  of  the  negroes,  before  he  brought  his  action,  he 
refused  to  state  how  he  claimed  them;  the  defendant  stated  to  the  plain- 
tiff how  she  had  giveh  them  to  her  daughter,  conditionally,  to  which  he 
made  no  reply.  • 

*  Held,  there  were  facts  in  the  proof  from  which  the  jury  might  infer,  gp^g^ 
that  the  plaintiff  had  acquired  title  to  the  negroes,  otherwise  '^•" 
than  by  gift:  that  if  the  jury  found  his  claim  to  be  in  pursuance  of  a 
gift  from  his  mother-in-law.  an  express  delivery  and  transfer  of  the  use 
and  possession  was  indispensable  under  the  Act  of  1768,  ch.  13. 

14  3  a. 
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If  the  plaintiff's  title  did  not  flow  from  a  gift,  then  evidence  of  awitnen 
who  saw  the  delivery,  was  not  necessary;  the  delivery,  like  other  facte, 
may  be  proved  by  inferential  testimony,  (a) 

In  a  controversy  between  two  parties,  one  claiming  certain  negroes  as  pur- 
chased from  the  other,  the  proof  on  one  side  consisting  of  facte  from 
which  a  sale  might  be  inferred — the  other  resisting  the  claim,  as  owner, 
who  only  designed  to  make  a  conditional  gift, — the  admissions  of  the 
latter,  from  which  a  sale  might  be  inferred,  will  not  estop  her  from 
showing  the  true  nature  and  character  of  her  right,  (b) 

Where  the  whole  proof  in  a  cause  was  oral,  and  the  jury,  in  its  oonsideia^ 
tion,  might  infer  title  either  in  the  plaintiff  or  defendant,  as  they  sboald 
happen  to  make  inferences  from  the  proof,  it  is  error  in  the  Coanty 
Court  to  consider  the  proof  as  establishing  only  one  view  of  the  cause, 
and  instruct  the  jury,  absolutely,  upon  that  hypothesis.  Such  a  course 
decides  the  matter  iiM>ontroversy,  which  could  alone,  from  the  evidence, 
be  determined  by  the  jury. 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  replevin  instituted  on  the  23rd  Marcji,  1841,  by  the  appellant 
against  the  appellee,  for  a  negro  woman  named  Harriet,  and  her  four 
children,  Washington,  Mary,  Joseph  and  John. 

The  defendant  pleaded  nan  cepit,  and  property  in  herself,  and 
property  in  another,  and  not  in  the  plaintiff.  The  plaintiff  joined 
issue  on  the  first  plea  and  replied  property  in  himself,  on  which  issne 
was  also  joined. 

The  jury  found  a  verdict  for  the  defendant  on  all  the  issues. 

At  the  trial  of  this  cause,  the  plaintiff,  to  maintain  the  issues  on 
his  part  joined,  proved,  that  in  18^^,  the  witness  being  at  the  house 
of  the  plaintiff,  the  defendant  came  there,  and  in  the  presence  of 
the  witness,  paid  to  the  plaintiff  twenty-five  cents,  for  one  year's 
hire  of  negro  Harriet,  one  of  the  negroes  replevied  in  this  case,  and 
at  the  same  time  called  on  this  witness  to  notice  the  payment  of 
said  hire.  That  this  witness  asked  the  defendant,  if  she  paid  the 
plaintiff  hire  for  said  negro  Harriet?  When  the  defendant  said, 
that  she  had  always  paid  hire  for  said  negro,  and  that  she  woald 
Ofin  ^"^^^'^^  *o  ^^  s^  ^^  ^^^S  as  the  •  plaintiff  would  suffer  her  to 
'^^^  keep  possession  of  said  negro,  or  so  long  as  she,  the  said  de- 
fendant, thought  proper  to  hire  said  negro.  The  plaintiff  farther 
proved,  by  the  same  witness,  that  in  1841,  he,  at  the  request  of  the 
plaintiff,  went  with  him  to  the  house  of  the  defendant  to  demand 
the  delivery  of  the  negroes  sued  for  in  this  case;  and  that  od  that 
occasion  the  defendant  said,  that  she  had  paid  hire  in  the  presence 
of  Bichard  Isaac,  Anne  Isaac,  W.  W.  Hall,  and  this  witness;  and 
that  the  defendant,  at  the  same  time,  stated,  that  she  had  received, 
from  the  plaintiff,  clothing  for  the  children  of  Harriet,  the  other 

(a)  Cited  in  Bowie  vs.  Bowie^  1  Md.  97;  Hitch  vs.  Davis^  8  Md.  Gh.  269. 

(b)  Cited  in  Howard  vs.  Carpenter^  11  Md.  279.  See,  as  to  estoppel  geiM- 
rally,  Alexander  vs.  Walter^  8  Gill,  248. 
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negroes  mentioned  in  this  sait.  This  witness  further  proved,  that 
when,  in  1841,  the  plaintiff  demanded  said  negroes  of  the  defendant, 
she  said,  that  she  had  never  designed  the  children  of  Harriet  for 
the  plaintiff;  that  she  wanted  said  negroes  to  pay  her  debts,  and 
that  after  her  debts  were  paid,  and  after  her  death,  they  could  be 
divided  amongst  her  heirs-at-law :  when  the  plaintiff  said,  that  he 
coald  dispose  of  his  own  servants.  The  plaintiff  further  proved,  by 
another  witness,  that  in  the  winter  after  the  death  of  Mrs.  Isaac, 
the  wife  of  the  plaintiff,  and  one  of  the  daughters  of  the  defendant, 
who  died  in  the  fall  of  1834,  she  was  in  the  house  of  the  plaintiff, 
when  the  defendant  being  present,  asked  the  plaintiff*  if  he  would 
agree  to  sell  negro  Harriet,  and  her  children,  the  negroes  mentioned 
in  this  suit;  that  Harriet  had  selected  a  Mf.  Hyatt  for  her  master, 
if  the  plaintiff  would  agree  to  sell  them ;  that  the  plaintiff  asked 
the  defendant,  if  she  did  not  recollect  a  promise  he  had  made  his 
wife,  the  daughter  of  the  defendant,  on  her  death  bedf  that  the 
defendant  said  yes,  but  that  promises  to  dead  people  were  nothing ; 
that  the  plaintiff  said  they  were  something  to  him,  and  that  he 
would  not  sell  them,  but  that  he  would  take  said  negroes  home; 
that  the  defendant  then  said  that  negro  Harriet  would  not  be  satis- 
fied at  the  plaintiff's,  that  his  rules  were  too  severe  for  her;  that 
the  defendant  then  asked  the  plaintiff  to  permit  her  to  keep  posses- 
sion of  said  negroes  as  long  as  she  lived,  or  until  the  plaintiff  wanted 
them,  that  she,  the  said  defendant,  would  take  good  care  of  said 
Harriet,  and  her  children,  for  the  plaintiff's  daughters.  The  plain- 
tiff further  proved,  by  this  witness,  that  the  promise  referred  to,  as 
having  been  •  made  by  the  plaintiff  to  his  wife  on  her  death  g^^^ 
bed,  was,  that  he,  the  plaintiff,  would  give  said  negroes  to  his  '^®* 
daughters.  He  further  proved,  by  this  witness,  that  at  the  time  the 
defendant  asked  the  plaintiff  if  he  would  sell  said  negroes,  the  de- 
fendant stated,  as  the  reason  why  she  desired  the  plaintiff  to  sell 
them,  that  the  money  put  at  interest  would  be  better  for  the  plain- 
tiff's children.  He  further  proved,  by  this  witness,  that  in  frequent 
^conversations,  held  with  the  defendant,  she  always  heard  the  de- 
fendant call  the  negroes,  Polly's  negroes,  that  is,  the  negroes  of  the 
plaintiff's  wife.  The  plaintiff,  further  to  maintain  the  issues  on  his 
part  joined,  proved,  by  another  witness,  that  in  1838,  1839,  or  in 
1840,  the  witness  being  a  merchant,  the  plaintiff  and  defendant 
were  present  at  his  store  when  the  defendant  said  to  the  plaintiff, 
that  it  was  time  those  children  had  their  summer  clothes;  that  the 
plaintiff  then  told  the  witness  to  cut  off  the  clothing,  which  he  did ; 
this  clothing  was  paid  for  by  the  plaintiff*.  The  plaintiff  further 
proved,  by  another  witness,  that  in  1836,  he  was  present  at  the 
plaintiff's  house  when  he  saw  the  defendant  pay  the  plaintiff  twenty- 
five  cents,  which  she  said  was  the  hire  for  negro  Harriet,  for  that  year; 
that  W.  W.  Hall  was  present,  and  was  called  on  by  the  defendant 
to  witness  the  payment  of  said  hire.     He  also  proved,  by  this  wit- 
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ness,  that  in  1836,  the  plaintiff  farnished  clothing  for  the  children 
of  Harriet.  That  the  defendant  stated,  in  the  presence  of  this  wit- 
ness, that  there  was  an  agreement  between  the  plaintiff  and  defend- 
ant, by  which  the  plaintiff  and  defendant  was  to  clothe  the  children 
of  Harriet,  and  that  the  defendant  was  to  pay  hire  for  Harriet,  until 
the  plaintiff  thought  proper  to  take  said  Harriet  and  her  children 
home.  The  plaintiff,  further  to  maintain  the  issues  joined  on  his 
part,  proved,  by  another  witness,  that  in  1838,  the  defendant  came 
to  the  plaintiff's,  and  asked  the  plaintiff,  whether  he  had  the  cloth- 
ing for  Harriet's  children  T  that  the  plaintiff'  brought  the  cloth  out 
and  cut  it  off,  when  the  defendant  said,  the  plaintiff*  had  not  given 
enough,  when  the  plaintiff  told  defendant  to  cut  it  off;  that  the 
plaintiff  stated  to  the  defendant  that  he  should,  the  next  year,  take 
said  servants  home,  that  they  were  old  enough  to  earn  their  clothes; 
that  the  defendant  then  said,  that  Washington,  •one  of  the 
^^"^  children  of  Harriet,  was  becoming  useful  to  her,  and  asked 
the  plaintiff  to  let  him  stay  with  her!  the  defendant  said,  that 
Mary,  one  other  of  Harriet's  children,  should  be  put  out  near  her 
mother,  who  could  attend  to  her:  that  the  plaintiff  then  said,  that 
he  could  hire  out  and  attend  to  his  own  servants.  He  further  proved, 
by  the  same  witness,  that  in  the  latter  part  of  1838  or  1839,  the  de- 
fendant being  again  at  the  house  of  the  plaintiff,  held  twenty-five 
cents  in  her  hand;  that  this  witness  being  the  grandson  of  the  de- 
fendant, asked  her  for  it;  that  the  defendant  turned  to  the  plaintiff 
and  said,  that  she  had  brought  it  to  pay  for  the  hire  of  Harriet,  and 
paid  it,  accordingly,  to  plaintiff.  He  further  proved,  by  the  ftame 
witness,  that  in  1840,  the  defendant  asked  the  plaintiff,  if  he  would 
pay  the  doctor's  bill  for  said  negroes  !  That  the  plaintiff  said  no, 
that  such  was  not  the  contract;  that  the  defendant  said,  that  she 
knew  the  agreement  was,  that  the  only  expense  to  which  the  plain- 
tiff should  be  put,  was  the  clothing  of  the  children,  but  she  said, 
that  she  was  not  able  to  pay  tlie  doctor's  bill,  when  the  plaintiff 
said,  that  if  she  would  bring  the  bill  to  him,  he  would  get  the  doctor 
to  separate  the  items,  and  would  pay  them. 

The  defendant,  then,  to  maintain  the  issues  joined  on  her  part, 
proved,  by  a  competent  witness,  that  he  had  been  the  family  physi- 
cian of  the  defendant  for  thirty-six  years ;  that  shortly  before  the 
commencement  of  this  suit,  he  met  the  plaintiff  in  the  road,  when 
the  plaintiff  asked  witness  if  he  did  not  know  that  negro  Harriet  be- 
longed to  him,  when  witness  said  to  the  plaintiff',  that  he  had  never 
heard  of  any  such  thing ;  that  he  had  heard  that  she  had  been  giveu, 
conditionally,  by  the  defendant  to  the  wife  of  the  plaintiff,  provided 
she  survived  the  defendant;  that  the  plaintiff  said,  that  he  had  sap- 
posed  all  the  world  knew  that  said  negroes  belonged  to  him;  that 
he,  the  witness,  asked  the  plaintiff  how  he  claimed  title  to  said  oe 
groes  T  to  which  he,  the  plaintiff,  made  no  reply,  but  said  that  be 
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conid  prove  that  he  had  always  received  hire  tor  Harriet,  and  clothed 
her  children. 

The  plaintiff  then  proved  by  this  witness,  that  at  a  subseqaent 
period  the  plaintiff  asked  him  to  separate  the  items  of  ^qq 
^charge  in  his  bill  against  defendant  for  his  attendance  on  '^^^ 
said  negroes,  which  the  plaintiff  said  he  wonld  pay,  but  the  witness 
declined  to  do  so,  unless  at  the  request  of  the  defendant,  who,  u[)on 
being  consulted,  refused  to  consent. 

The  defendant  further  proved,  by  another  witness,  that  negro 
Harriet  was  born  in  the  possession  of  the  defendant,  and  continued 
iu  her  possession  up  to  the  commencement  of  this  suit.  The  defend- 
ant further  proved  by  this  witness,  that  Mrs.  Isaac,  the  wife  of  the 
plaintiff,  died  in  J834.  The  defendant  further  proved  by  another 
witness,  W.  W.  Hall,  that  he  went  to  the  defendant's  house  on  the 
day  the  plaintiff  went  there  to  demand  said  negroes ;  that  when  he 
got  there,  the  plaintiff  and  William  Williams  were  there ;  that  when 
the  plaintiff  demanded  the  negroes,  he,  the  witness  (being  the  grand- 
son of  defendant,)  told  plaintiff  that  he  should  not  have  them  unless 
he  took  them  lawfully;  that  he,  the  witness,  asked  the  plaintiff  how 
be  claimed  the  negroes,  but  that  the  plaintiff  would  not  satisfy  him  ; 
that  the  defendant  stated  that  she  had  only  given  Harriet  to  Mrs. 
Isaac,  the  daughter  of  defendant,  if  she  should  survive  her,  the  de- 
fendant, but  that  she  never  intended  Harriet's  children  for  plaintiff, 
or  his  wife,  defendant's  daughter.  The  witness  does  not  recollect 
whether  the  plaintiff  made  any  reply. 

The  plaintiff  then  proved  by  a  competent  witness,  that-  iut  1838, 
1839,  or  1840,  Wm.  Hall,  the  last  witness  for  defendant,  told  this 
witness  that  he  had  just  come  from  his  grandmother's  (the  defend- 
ant,) and  that  he  had  told  his  grandmother  that  she  was  a  great 
blockhead  to  raise  said  negro  children  for  the  plaintiff. 

The  defendant  further  proved  by  competent  testimony,  that  when, 
in  March,  1841,  the  plaintiff  went  with  a  witness  to  the  iiouse  of  the 
defendant  to  demand  of  her  the  said  negroes,  the  defendant  told  the 
plaintiff  he  should  not  have  them ;  that  she  wanted  them  to  pay  her 
debts;  and  that  when  that  was  accomplished,  he,  the  plaintiff,  and 
the  Halls,  her  children  and  grandchildren,  should  have  them.  And 
she,  the  defendant,  further  proved,  by  another  competent  witness, 
that  he,  the  witness,  went  to  the  house  of  the  defendant,  who  is  his 
grandmother,  •  in  March,  1841,  and  found  the  plaintiff,  who  ^^^ 
had  gone  there  with  a  witness  to  demand  the  said  negroes ;  '•^* 
that  the  plaintiff  said  he  had  come  for  the  negroes,  and  would  have 
them,  when  the  witness,  who  was  irritated  at  plaintiffs  conduct, 
said  he  should  not  have  them  unless  he  recovered  them  by  law;  that 
the  defendant  then  declared  in  the  presence  of  the  plaintiff  that  she 
had  never  intended  the  children  of  Harriet  for  the  plaintiff  or  his 
wife  in  any  event;  that  she,  the  defendant,  had  given  Harriet,  the 
mother  of  the  other  negroes  sued  for  in  this  action,  to  the  plaintiff's 
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wife,  who  died  in  1834,  provided  that  she  survived  her,  the  defend- 
ant. And  the  witness,  who  gave  this  evidence,  upon  being  interro- 
gated, said  that  he  had  no  recollection  that  the  plaintiff  made  any 
answer  to  this  remark  of  the  defendant. 

And  the  defendant  further  proved,  by  several  witnesses,  that  she 
is  now  nearly  or  quite  eighty  years  of  age,  and  has  little  or  no  prop- 
erty, except  the  negroes  sued  for  in  this  action ;  and  that  she  has  a 
daughter  living  who  has  children,  and  several  grandchildren,  the 
children  of  another  daughter  now  deceased. 

The  defendant  prayed  the  Court  to  instruct  the  jury : — 

That  if  they  find  from  the  evidence  that  the  negro  Harriet,  in  the 
proceedings  mentioned,  was  verbally  given  by  the  defendant  to  plain- 
tiff's wife  in  her  life-time,  but  that  there  was  no  express  delivery  of 
such  negro  to  the  plaintiff,  or  his  wife,  in  purauance  of  such  gift; 
and  that  the  sole  use  and  possession  of  such  negro  was  not  trans- 
ferred to  the  plaintiff  or  his  wife  ;  that  then  the  supposed  gift  was 
void,  and  the  verdict  of  the  jury  must  be  for  the  defendant. 

The  plaintiff'  objected  to  said  prayer,  and  on  his  part  prayed  the 
Court  to  instruct  the  jury : — 

That  if  they  should  believe,  from  the  evidence,  that  at  varioos 
times,  from  1834  to  1840,  the  defendant  acknowledged  the  title  to 
said  negroes  to  be  iu  the  plaintiff*,  and  that  the  defendant,  daring 
that  period,  paid  hire  for  Harriet,  and  that  the  children  of  Harriet 
were  clothed  by  the  plaintiff  by  agreement  between  the  plaintiff  and 
the  defendant.  The  defendant,  at  the  time  she  paid  the  hire  and 
received  the  clothes,  acknowledged  the  title  in  said  negroes  to  be  in 
the  plaintiff',  and  requested  the  plaintiff'  to  sell  said  property;  that 
then  such  •  payment  of  hire,  and  acknowledgment  of  title,  if 
'^^^  believed  by  the  jury,  is  evidence  of  title  in  the  plaintiff  to  the 
negroes  in  controversy. 

The  Court  granted  the  prayer  of  the  .defendant,  and  rejected  the 
prayer  of  the  plaintiff  as  made;  but  granted  it  with  the  following 
modification : 

But  if  the  jury  should  be  of  opinion  that  the  admissions  of  owner- 
ship and  payment  of  hire  were  adopted  as  a  substitute  for  the  deliv- 
ery of  possession,  that  these  admissions  are  not  competent  to  convey 
title  to  the  property,  unless  accompanied  with  previous  delivery. 

To  the  refusal  of  the  Court  to  instruct  the  jury,  as  prayed  by  the 
plaintiff,  and  to  the  instructions  given  by  the  Court  to  the  jury,  the 
plaintiff  excepted. 

The  plaintiff  then  prayed  the  Court  to  instruct  the  jury : — 

That  the  question  to  be  decided  by  the  jury  in  this  case,  is  whether 
the  plaintiff  in  this  action  has  title  to  the  property  in  controversy; 
and  that  if  they  should  believe,  from  the  evidence,  that  the  defend- 
ant has,  upon  all  occasions,  acknowledged  the  title  of  said  negroes 
to  be  in  the  plaintiff*,  and  has  treated  the  same  as  the  property  of 
the  plaintiff*,  then  that  said  plaintiff  is  entitled  to  recover. 
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The  Court  rejected  this  prayer,  and  the  plaintiff  excepted. 

The  plaintiff  then  further  prayed  the  Coart  to  instract  the  jnry : — 

That  if  the  jary  believe  the  evidence  offered  on  the  part  of  the 
plaintiff,  of  the  admission  and  declarationn  of  the  defendant,  relative 
to  the  manner  or  terms  on  which  she  held  the  negroes  in  controversy, 
that  she  paid  hire  for  one  of  them  to  the  plaintiff',  and  held  the  same, 
and  the  other  negroes  as  the  slaves  of  plaintiff,  always  admitting 
them  to  be  the  negroes  of  the  plaintiff,  as  stated  by  the  defendant. 
Then  in  order  to  maintain  the  issae  joined  on  his  part,  it  is  not  ne- 
cessary for  the  plaintiff  to  prove  by  a  witness  present  at  the  time  of 
the  actual  delivery  of  these  negroes,  at  the  time  his  title  is  supposed 
to  commence ;  but  the  delivery,  and  all  the  circumstances  necessary 
to  prove  title  in  the  plaintiff*,  may  be  inferred  from  the  proof  offered 
in  this  cause,  as  above  stated,  if  the  same  be  believed  by  the  jury. 

•The  Court  refused  to  give  this  instruction,  as  it  was  ^^^ 
prayed,  but  granted  it  with  this  modification :  But  if  the  '^^^ 
jury  should  also  believe,  that  such  admissions  of  ownership  and  pay- 
ment of  hire,  and  the  other  acts  mentioned  in  this  prayer  were 
adopted  as  a  substitute  for  the  delivery  of  possession,  that  then  such 
admissions,  payment  of  hire,  and  other  acts,  are  not  competent  to 
convey  title  to  the  property,  unless  accompanied  with  previous  de- 
livery. 

The  plaintiff  excepted  to  the  refusal  of  the  Court  to  grant  his 
prayer,  and  to  the  instruction  given  by  the  Court  to  the  jury. 

The  plaintiff  then  prayed  the  Court  to  instruct  the  jury: — 

That  if  the  jury  should  believe,  from  the  evidence  in  this. cause, 
that  the  defendant  hired  the  negroes  mentioned  in  this  suit  from  the 
plaintiff,  and  annually  paid  to  the  plaintiff  hire  for  the  same  up  to 
the  commencement  of  this  suit,  that  such  hiring  by  the  defendant  is 
an  admission  of  title  in  the  plaintiff. 

The  Court  refused  to  graqt  this  instruction  as  prayed,  but  granted 
it  with  this  modification : — That  such  hiring  and  payment  of  hire 
does  not  preclude  the  defendant  from  shewing  that  she  had  not  di- 
vested herself  of  title  according  to  the  mode  pointed  out  by  law. 

The  plaintiff  excepted  to  such  refusal,  and  also  to  the  instruction 
given  by  the  Court. 

The  plaintiff  then  further  prayed  the  Court  to  instruct  the  jury : — 

That  if  the  jury  should  believe,  from  the  evidence  in  this  cause, 
that  after  the  death  of  the  plaintiff's  wife,  the  defendant,  bona  fidCy 
hired  said  negroes  from  the  plaintiff,  and  annually  paid  him  hire  for 
the  same,  down  to  the  commencement  of  this  suit,  then  her  posses- 
sion was  the  possession  of  the  plaintiff. 

The  Court  [Stone,  C.  J.,  Key  and  C.  Dobsby,  A.  J.]  refused  this 
prayer;  but  gave  the  instruction  with  this  modification  : — That  such 
possession  of  the  plaintiff  is  not  such  a  possession  as  is  required  by 
law  to  make  a  valid  parol  gift.  To  which  refusal  of  the  Court,  and 
also  to  the  instruction  given  as  aforesaid,  the  plaintiff  excepted. 
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The  plaintiff  prosecuted  this  appeal. 

oft«y       *  "^^^  cause  was  argued  before  Archer,  G.  J.,  Dobsby, 
-*87    spjence,  Magruder,  and  Martin,  JJ. 

Alexander^  for  the  appellant. 

C  C.  Magruder  and  J.  Johnson^  for  the  appellees. 

Archer,  G.  J.,  delivered  the  opinion  of  this  Gourt.  The  Court 
below  seem  to  have  considered,  that  the  plaintiff  could  only,  from 
the  evidence  adduced  in  the  cause,  sustain  his  claim  to  the  slaves 
in  controversy,  in  virtue  of  a  gift  made  of  them  by  the  defendant, 
and  that  to  support  such  a  claim  thus  founded,  it  was  indispensable 
for  liim  to  show  an  express  delivery  of  the  negroes  to  him  in  pur- 
suance of  the  gift,  and  the  transfer  of  the  use  and  possessioD,  in 
pursuance  of  the  Act  of  1763,  ch.  13. 

With  this  view  of  the  case  we  cannot  agree.  The  plaintiff,  on  bis 
part,  had  offered  evidence  of  the  payment  of  hire;  that  he  had 
furnished  clothes  for  the  children  of  Harriet;  that  the  defendant 
had  acknowledged  his  right  to  the  negroes,  and  his  power  to  sell  tbem. 
These  were  all  facts  from  which  the  jury  may  have  inferred,  tbat  the 
plaintiff  had  acquired  a  title  to  the  negroes  in  controversy, otherwise 
than  by  a  gift. 

We  by  no  means  intend  to  intimate,  that  from  the  whole  of  the 
evidence  in  the  cause,  the  jury  were  bound  so  to  find,  but  only  to 
say,  that  from  the  facts  offered  by  the  plaintiff,  which  have  been  re- 
ferred to,  the  jury  were  at  liberty  so  to  find. 

The  defendant,  on  her  part,  had  offered  evidence  from  which  the 
jury  might  find  a  parol  gift  of  the  negroes  to  the  plaintiff's  wife; 
and  on  the  hypothesis  of  the  existence  of  such  a  gift,  to  make  it 
valid  by  a  true  construction  of  the  Act  of  Assembly,  the  jury  muflt 
have  found  that  there  was  an  express  (delivery  of  the  negroes,  and 
the  transfer  of  the  use  and  possession  of  the  negroes  from  the  de- 
fendant to  the  plaintiff*.  But  evidence  of  a  witness  who  saw  the 
delivery,  was  not  necessary.  The  delivery,  like  other  facts,  may  be 
proved  by  inferential  testimony. 

The  above  remarks  present  our  views  of  the  law  of  the  case,  and 
it  will  be  only  necessary  to  apply  these  principles  to  the  prayers  and 
instructions  acted  upon  and  given  by  the  Gourt  below. 

•  There  was  evidence  to  support  the  prayer  offered  on  the 
^^^  part  of  the  defendant,  and  it  contains  a  true  exposition  of  the 
law,  on  the  supposition,  that  the  claim  of  the  plaintiff  rests  on  a 
parol  gift  of  the  subject  in  controversy. 

The  plaintiff's  first  prayer  should  have  been  granted  without 
modification,  as  we  have  seen  that  the  facts  therein  stated  famished 
evidence  of  title  in  the  plaintifl'. 

This  prayer,  as  modified,  ought  not  to  have  been  given  as  an  in- 
struction to  the  jury.    There  was  no  evidence  that  the  facts  therein 
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stated  were  adopted  as  a  substitute  for  the  delivery  of  possession. 
The  Court  might  have  instructed  the  jury,  if  they  found  that  the 
plaintiff's  claim  was  founded  on  a  parol  gift  oi  the  negroes,  that 
then  the  facts  inserted  in  the  plaintiff'^s  first  prayer  did  not  conduce 
to  show  title  in  the  plaintiff,  unless  they  should  infer,  from  such  facts, 
that  there  had  been  a  delivery  of  the  negroes.  This,  however,  they 
did  not  do,  and  the  modified  instruction  they  did  give,  being  obnox- 
ious to  the  objection  above  adverted  to,  we  think  was  erroneous. 

The  Court  rightly  rejected  the  second  prayer  of  the  plaintiff,  which 
excludes,  altogether,  the  evidence  offered  on  the  part  of  the  defend- 
ant, and  the  inferences  the  jury  might  lawfully  deduce  from  such 
evidence.  We  cannot  agree  with  the  counsel  for  the  appellant,  that 
the  acknowledgments  adverted  to  in  the  prayer,  estopped  the  de- 
fendant from  relying  on  her  defence.  We  have  not  considered  the 
doctrine  of  estoppel,  as  existing  between  landlord  and  tenant,  as  at 
all  applicable  to  such  a  case.  No  authority  has  been  cited  which 
conduces  to  such  a  conclusion. 

From  the  remarks  heretofore  made,  it  follows,  that  the  Court  were 
in  error  in  refusing  to  grant  the  plaintiff's  third  prayer.  Delivery 
may  be  inferred  from  facts  and  circumstances,  and  the  facts  and  cir- 
cumstances detailed  in  the  prayer  were  such,  that  the  jury  were  at 
liberty  to  draw  the  inferences  claimed  to  be  deducible  from  them. 

For  the  reasons  above  stated,  the  Court  were  in  error  in  granting 
the  prayer  as  modified. 

There  was  no  evidence  in  the  cause,  that  all  the  negroes  were 
hired.  The  evidence  on  this  subject  only  applies  to  Harriet.  For 
this  reason  the  fourth  prayer  was  rightly  rejected  •  by  the  ^qo 
Court,  and  the  granting  it  with  the  modification,  was,  for  the  "^^^ 
same  reason,  erroneous. 

This  instruction,  as  prayed,  if  it  had  been  confined  to  negro  Har- 
riet, would  have  been  right^  and  so,  also,  would  the  instruction,  as 
modified;  for  although  she  should  have  been  found  to  have  admitted 
the  plaintiff's  right,  she  was  not,  on  that  account,  debarred  from 
showing  that  the  plaintiff  had  no  title. 

The  fifth  prayer  of  the  plaintiff  is  liable  to  the  same  objection  as  the 
foarth;  and  the  Court  were  right  in  rejecting  it,  for  another  reason : 
whether  the  possession  of  the  defendant  was  the  possession  of  the 
plaintiff,  depended  on  the  enquiry,  whether  the  plaintiff's  title  wa^ 
derived  aliunde,  the  gift;  if  it  was  derived  from  the  gift,  then  the 
defendant's  possession  would  not  be  the  plaintiff's,  under  the  circum- 
stances assumed,  unless  the  jury  should  find  that  the  gift  was  accom- 
panied with  the  delivery  of  possession. 

The  Court,  we  think,  were  in  error  in  granting  the  prayer  as  modi- 
fied by  them,  because,  by  granting  it,  the  Court  decided  the  matter 
in  controversy  between  the  parties  which  could  alone,  from  the  evi- 
dence, be  determined  by  the  jury. 

Judgment  reversed,  and  procedendo  awarded. 
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Ohbistian  Sheppabd  et   al  vs.  The   State,  ase  of  Daniel 
Weisel,  Attorney  for  Claimants. — ^December,  1845. 

A  party  for  whom  a  sam  of  money  is  levied  by  the  commiBsionen  of  a 
county,  has  a  remedy  upon  the  collector's  bond  for  his  payment  His 
rights  are  within  the  very  terms  of  the  bond. 

The  collector's  bond  is  also  answerable  to  a  party  for  whom  money  is  levied, 

who  has  given  up  to  the  collector  the  order  of  the  oommissionen  on 

him,  and  received  in  lieu  thereof,  his  due  bill. 
Where  such  a  party  has  assigned  away  only  a  portion  of  his  claim  to  another,     | 

or  portions  of  it  to  several,  who,  also,  obtained  the  collector's  due  bill, 

the  bond  is  not  answerable  to  such  assignees;  otherwise  it  would  sano-     | 

tion  a  principle  most  burthensome  to  the  securities. 
Neither  is  the  collector's  bond  responsible,  where  a  bill  of  ezcbange,  or 

order,  drawn  by  the  assignee  of  a  claimant,  under  the  levy,  was  ao-  | 
^g^g^  cepted  by  the  *  collector,  unless  such  acceptance  were  produced  i 
tC\w\9  Q^  f;ij3  trial,  to  dhow  it  was  not  outstanding  in  the  bands  of  third      ' 

parties. 
An  accepted  bill,  unlees  drawn  on  a  particular  fund,  does  not  operate  to 

invest  the  payee  with  the  character  of  an  assign^  of  the  fund,  (a) 

Appeal,  from  Washington  County  Gonrt.  This  was  an  action  of 
debt,  bronght  on  the  19th  November,  1843,  on  the  bond  of  the  appel- 
lant and  others,  dated  16th  May,  1840,  conditioned  for  the  perform 
ance  of  the  office  of  collector  of  Washington  County,  and  the  sere- 
ral  duties  required  of  him  by  law. 

The  plaintiff  filed  a  list  of  claims  and  statement  of  facts,  viz: 

List  of  claims  against  Christian  Sheppard,  late  Collector  of  Taxes 
of  Washington  County,  in  the  hands  of  Daniel  Weisel,  as  attor- 
ney for  collection,  viz : 

1. — O.  H.  Williams'  order  in  favor  of  Geo.  ITpdegraff, 
for  one  day's  attendance  as  a  witness,  to  the 
grand  jury,  at  November  Term,  1840,  of 
Washington  County  Court I   l^ 

2.— C.   Sheppard's  due  bill   to  G.  Brewer,  of  12th 

January,  1842,  for U  43 

3. — C.  Sheppard's  due  bill  to  J.  Snider,  of  6th  June, 
1842,  with  interest  from  28th  December,  1841, 
fur 23  W 

4. — John  T.  Mason's  order  on  C.  Sheppard,  as  collec- 
tor of  the  taxes,  in  favor  of  A.  Annstrong, 
dated  December  17th,  1840,  and  accepted 
same  day,  by  C.  Sheppard,  for J106  35 

Cr.  paid  October  13th,  1842 18  81 

87  54 


(a)  See  Wilson  vs.  Carson,  12  Hd.  64;  Gill  vs.  Weller,  52  Md.  8. 
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For  use  of  Greo.  Fechtig,  executor  of  M. 

Hammond. 

5.— O.  H.  Williams'  order  on  (J.  Sheppard,  as  late 

collector  for  Washington  Coautj,  dated  9th 

October,  1841,  in   favor  of  John  Oarr,  and 

accepted  same  day  by  C.  Sheppard,  late  col- 

lector,  the  *  same  to  be  charged  to  Gen'l  201 

Williams'  account,  for  moneys  received,  as 

collector,  for  him,  for 166  00 

Or.  December  30th,  1841 8  76 

167  24 

For  use  of  D.  Weisel,  attorney  for  lot  Lot 
Ensey  &  Go. 
^^-Acconnt  of  Bobert  Catron,  against  G.  Sheppard, 

for  balance  on  tax  book  for  1840 213  76 

Gr.  in  judgment  already  entered  in  No.  278, 
app's  Mar.  T.  1843 52  83 

160  93 

7.^ohn  A.  Weaver's  order,  in   favor  of  Wesley 

Jefferson,  dated  8th  June,  1840.    Accepted 
7th  October,  1840,  by  G.  Sheppard,  collector, 

for 211  30 

Gr.  21st  March,  1841 J116  00 

7th  February,  1842 21  00 

136  00 

75  30 

Foi:  use  of  Gunningham  &  Baker. 

ft.~James  Gondy's  order  on  G.  Sheppard,  dated  4th 
September,  1841,  in  favor  of  Messrs.  W.  &  T. 
Yeakle,  and  accepted  6th  November,  1841, 
by  "  G.  Sheppard,"  for 100  00 

$616  44 
Deduct  first  order,  (No.  1,) 1  00 

615  44 
Interest  on  all  the  orders  to  date  of  judg- 
ment    120  24 


•735  68 


Interest  on  each  of  the  above  items  to  be  properly  calculated  from 
the  times  when  due,  and  to  be  added ;  and  the  above  principal  of 
9615.44,  to  bear  interest  from  the  date  of  the  judgment,  if  the  Gourt 
give  judgment  on  the  claims  for  the  plaintiff. 

•  The  above  claims  having  been  in  the  hands  of  Daniel  ^^^^ 
Weisel,  as  attorney  for  collection,  before  November  Term,  1842,    -••^'^ 
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of  WashiDgton  GonDty  Court,  and  salt  apon  the  bond  or  bonds  of  said 
Christian  Sheppard,  as  collector,  and  bis  securities,  and  the  securi- 
ties having  agreed  to  allow  a  judgment  or  judgments  for  the  same, 
with  the  usual  stay  of  execution,  provided  the  same  claimants  are 
legally  entitled  to  recover.  And  the  said  securities,  by  Jervis 
Spencer,  their  attorney,  having  examined  the  same,  and  being  ad- 
vised that  they  are  not  legally  bound  for  the  same,  it  is  agreed  be- 
tween the  said  securities  and  the  said  claimants,  by  the  said  respec- 
tive attorneys,  that  a  suit  or  suits  on  said  bonds  of  said  collector, 
may  be  docketed  against  said  Sheppard  and  his  securities,  as  of 
November  Term,  1842,  and  bronget  on  by  regular  continuances,  to 
the  present  November  Term,  1843,  of  said  Court;  the  said  suits  to 
be  for  the  use  of  Daniel  Weisel  as  attorney  for  the  claimants,  od 
the  claims  in  the  foregoing  list,  and  a  statement  of  facts  to  be 
Hgreed  on. 

And  in  case  the  Court  should  determine,  that  the  claimants  and 
drawers  of  said  orders  are  entitled  to  recover  on  said  bonds,  or  either 
of  them,  in  all  or  any  of  said  claims  in  said  list,  in  the  case  so  to  be 
docketed  and  tried  or  argued,  then  judgment  is  to  be  entered  at  this 
present  term,  for  so  much  as  the  Court  shall  det-ermine  can  be  re- 
covered on  said  bond  or  bonds,  for  the  use  of  Daniel  Weisel,  as 
attorney  for  thfe  respective  claimants,  with  a  stay  of  execution  for 
six  months ;  the  said  securities  reserving  the  right  of  appeal,  if  the 
^aid  questions  of  law  be  determined  against  them  in  the  County 
Court ;  and  the  said  claimants  reserving  the  right  of  appeal  like- 
wise. 

It  is  further  agreed,  that  if  any  of  the  claims  in  the  foregoing  list 
should  be  determined  as  recoverable  on  said  Sheppard's  bond,  for 
the  year  1839,  the  Court  may  give  judgment  for  the  same  in  this 
suit,  on  the  bond,  for  the  year  1840,  the  obligors  being  the  same  on 
both  bonds. 

It  was  also  agreed,  that  the  books  of  the  commissioners  of  Wash- 
ington County,  present  the  following : 

That  the  levy  for  the  year  1840,  was  made  on  the  2nd  day  of  June 
of  that  year,  amounting  to  $33,264.15,  as  follows : 

293  •  Amount  of  list  of  allowances, $22,712  64 

Commission  for  collecting 1,496  98 

For  road 5,375  00 

$29,584  52 
Surplus 3,680  00 

$33,164  52 
That  in  the  said  list  of  allowances  are  the  fol- 
lowing items : 
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For  jurors  and  State's  witnesses $35  00 

Bridge  fund 3,000  00 

To  Otho  H.  Williams WSG  70 

Same 42  53 

$729  23 


That  the  levy  for  O.  H.  Williams  above,  was  for  fees  due  him  by 
the  county. 

That  appended  to  said  ^'  list  of  allowances  "  and  levy,  is  the  follow- 
ing order : 

The  value  of  property  inthiscounty  being  910,080,045,  it  is  ordered 
by  the  commissioners,  that  a  rate  of  33  cents  per  the  JlOO  worth  of 
taxable  property,  be  collected  by  the  collector,  which  will  raise  the 
sam  of  $33,264.15;  which  sum  is  to  be  applied  by  him  to  the  afore- 
going charges,  including  his  commission  for  collection,  and  the  pay- 
ment of  the  amount  appropriated  for  the  repairs  of  the  public  roads 
under  the  direction  of  the  commissioners. 

June  2d,  1840.  Test,  Geo.  W.  Post,  CPk. 

And  that  Christian  Sheppard  was  appointed  collector  of  the  taxes 
for  Washington  County,  May  4th,  1840,  and  on  June  2d,  1840,  he  ac- 
cepted the  appointment,  and  exhibited  the  bond  dated  16th  May, 
1840,  which  was  approved. 

It  is  further  agreed,  that  the  following  are  the  facts  in  relation  to 
the  claims  filed  in  this  cause,  and  embraced  in  the  list  accompanying 
the  declaration,  and  numbered  from  1  to  8,  inclusive. 

No.  1. — Is  an  outstanding  order,  which  was  not  presented  to  the 
collector  until  after  he  had  closed  his  account  with  the  commission- 
ers, for  the  year  1840. — And,  on  such  settlement,  the  collector  had 
overpaid  the  appropriation  for  the  County  •Court  expenses  g^^^ 
for  that  year;  the  commissioners  having  made  a  general  ap-  '^"^ 
propriation  for  such  expenses  in  June  of  that  year. 

No.  2. — A  due  bill  to  George  Brewer,  of  12th  January,  1842,  for 
111.43. — This  was  given  by  Sheppard,  for  a  balance  due  to  said 
Brewer  as  a  supervisor  of  roads,  for  the  year  1840.  And  when  said 
due  bill  was  given,  the  said  Brewer  gave  up  to  said  Sheppard,  the 
commissioners' order  on  him  ;  the  said  Brewer  having  called  on  him 
then  for  a  settlement. 

No.  3. — A  due  bill  to  Jacob  Snider,  of  6th  June,  1842,  with  interest 
from  28th  December,  1841,  for  $23. — ^This  was  given  for  a  balance  due 
on  an  order  of  John  A.  Wever,  in  favor  of  Peter  Stover,  for  $30. 

The  commissioners  made  a  levy  in  1840,  for  the  purpose  of  build- 
ing a  bridge,  and  the  said  Wever  became  the  contractor  for  building 
it.  He  afterwards  obtained  an  order  from  the  commissioners  on  said 
bridge  fund,  and  then  gave  an  order  on  the  collector  for  $30,  to  said 
Stover,  who  transferred  it  to  Jacob  Snider,  which  was  lilted  by  the 
collector  when  he  gave  said  due  bill. 
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No.  4  — In  the  year  1840,  the  commissioners  made  a  levy  in  favor 
of  George  W.  Smith,  for  a  printer's  bill.  The  collector  paid  part  of 
it  to  said  Smith,  who  then  directed  the  collector  verbally,  or  orally, 
to  pay  the  residue  to  said  John  T.  Mason,  and  this  order  was  given 
by  Mr.  Mason  to  Alexander  Armstrong,  for  said  residae ;  and  was 
accepted  by  Sbeppard,  as  appears  on  said  order. 

No.  5. — In  the  year  1840,  the  commissioners  made  a  le\'y  in  favor 
of  Otho  H.  Williams,  of  which  an  amonnt  greater  than  that  ex- 
pressed in  this  order,  was  due  the  said  Williams  at  the  time  of  the 
drawing  and  acceptance  of  the  same. 

No.  6. — Robert  Catron's  claim,  for  $160.93. — ^That  is  a  balance  doe 
Catron,  on  certain  orders  in  favor  of  said  Catron  from  individuals, 
for  whom  specific  levies  were  made  by  the  commissioners,  in  the 
years  1839,  and  1840;  and  unsatisfied. 

No.  7. — John  A.  Wever's  order,  in  favor  of  Wesley  Jefferson,  of 
8th  June,  1840,  for  a  balance,  after  allowing  credits  endorsed  on  it, 
for  « 75.30. 

The  commissioners  made  a  levy  for  building  a  bridge,  in  1840,  and 
•  the  said  Wever  was  the  contractor  for  building  it.    •This 

Z^o  or(jer  was  drawn  by  said  Wever  on  said  Sheppard,  more  than 
the  amount  of  said  order  being  then  due  said  Wever,  for  said  bridge; 
and  the  said  Wever  charged  with  said  order,  when  accepted  by  said 
Sheppard. 

No.  8. — James  Condy's  order  on  C.  Sheppard,  of  4th  September, 
1841,  in  favor  of  the  Messrs.  Yeakle,  for  $100.  James  Gondy  was 
entitled  to  a  levy  made  by  the  commissioners  in  bis  favor,  as  a  mem- 
ber of  the  board,  in  1840,  and  he  executed  said  order  for  the  said 
sum ;  the  said  levy  being  then  due  to  him.  The  said  Sheppard,  af- 
terwards, gave  a  due  bill  to  the  said  Messrs.  Yeakle,  payable  in  ten 
days,  for  the  amount,  which  the  said  Yeakles  took,  and  held  for  some 
time;  they  still  retaining  the  said  order.  The  said  due  bill  was  then 
returned  to  said  Sheppard,  and  received  by  him ;  and  suit  was  after- 
wards brought  on  said  order,  and  a  judgment  rendered  by  George 
W.  Smith,  Esq.,  a  justice  of  the  peace,  for  the  amount  thereof; 
which  was  superseded  for  twelve  months,  from  and  after  the  18th 
day  of  April,  1842,  and  the  superseder  became  insolvent  before  the 
judgment  became  due. 

We  agree  to  the  foregoing  statement  of  facts  : 

D.  Weisbl, 

Attorney  for  plaintiff. 
Wm.  Price, 
Jebvis  Spenceb, 

Attorneys  for  defendants. 

The  attorney  of  the  plaintiff  having  calculated  the  intereston  the 
several  claims,  sued  on  in  the  above,  to  the  date  of  the  judgment, 
viz :  9th  April,  1844,  amounting,  in  all,  to  $120.24,  agreed,  that  if  any 
errors  be  discovered  in  said  calculation,  the  same  shall  be  corrected. 
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The  following  are  the  orders  and  claims  referred  to  in  the  aforego- 
ing list  of  claims : 

No.  1. 
By  Washington  County  Court,  November  Term,  1840. 
Ordered,  by  the  Court,  that  Washington  County  psiy  unto  George 
Updegraff  the  sum  of  one  dollar,  for  one  day's  attendance,  this  term, 
as  a  witness  to  grand  jury.  O.  H.  Williams,  Clk. 

•  No.  2.  206 

Hagerstown,  January  12th,  1842. 
Dae  Mr.  George  Brewer,  eleven  dollars  and  forty-three  cents,  for 
value  received. 
111.43.  C.  Sheppabd. 

No.  3. 

Hagerstown,  June  6th,  1842. 
Due  Jacob  Snider,  twenty-three  dollars,  for  value  received,  with 
interest,  from  28th  December,  1841. 
123.00.  C.  Sheppabd. 

No.  4. 
1106.35. — Mr.  C.  Sheppard,  collector  of  the  tax  for  Washiugton 
County,  will  please  pay  A.  Armstrong  one  hundred  and  six  dollars 
and  thirty-five  cents,  and  oblige, 
December  17th,  1840.  Jno.  Thompson  Mason. 

Accepted,  17th  December,  1840.  C.  Sheppabd. 

October  13th,  1842.    Paid  on  the  within  order  eighteen  dollars 
and  eighty-one  cents. 
*18.81.  Geo.  Fechtig. 

No.  5. 

Hagerstown,  Oct.  9th.  1841. 
1166. — Sir,  pay  to  John  Carr,  or  order,  one  hundred  and  sixty-six 
dollars,  and  charge  the  same  to  my  account,  for  moneys  received,  as 
collector,  for  me.  O.  H.  Williams,  Cl'k. 

To  Christian  Sheppard. 
Late  collector  for  Washington  County. 
Accepted  October  9th,  1841.         C.  Sheppabd,  late  Collector. 
1841,  December  30. — By  cash  to  D.  Weisel,  on  settlement  of  acts 
between  him  and  Sheppard,  on  tax  book,  1840,  $8.76. 

Christian  Sheppabd,  late  Collector. 
No.  6. 

To  Robert  Catron,  Dr. 

To  bal.  on  Tax  Book  for  1840 $213  76 

Interest  fr.  1st  Feb'y,  1841. 

Or.  this  am't  in  confession  of  judgm't 52  83 

•No.  7. 

1211.30.— Two  hundred  and  eleven  dollars.— Settled  with  '^^^ 
Wesley  Jefferson,  and  remains  due  him,  $211.30,  it  being  for  value 
received  of  him.    As  witness  my  hand,  this  8th  of  June,  1840. 

John  A.  Wevee. 
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October,  1840. — Pay  GaQniDgham  &  Baker,  or  bearer. 

Westly  Jefferson. 
Accepted  October  7th,  1840. 

Ghbistian  Sheppabd,  Collector. 
On  the  back  of  the  foregoing,  (No.  7,)  appear  the  following  endorse- 
ments : — 

March  Slat,  1841.— Pd.  on  the  within $115  00 

Feb'y  7th,  1842.— Received  on  the  within 21  00 

No.  8.     . 

Hagerstown,  September  4th,  1841. 
1100.— Mr.  C.  Sheppard  will  please  pay  Messrs.  W.  &  T.  Yakle 
one  hundred  dollars.    And  oblige  yours,  &g.  Jas.  Condy. 

Accepted,  6th  November,  1841.  C.  Sheppabd. 

Cpon  this  statement  of  facts,  the  County  Court  entered  judgment 
for  the  plainHff,  and  for  the  whole  amount  of  the  claims  filed,  with 
interest  from  9th  April,  1844,  and  costs. 
The  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Abcheb,  C.  J.,  Doksey,  Magbu- 
dee,  and  MaetiN,  JJ. 
Jervis  Spencer^  for  the  appellants.     Weisel^  for  the  appellees. 

Aeoheb,  C.  J.  delivered  the  opinion  of  this  Court.  Upon  the 
case  stated,  there  can  be  no  doubt  of  the  right  of  the  plaintiff  to 
recover,  so  far  as  regards  any  claimant  who  held  the  original  levy. 
Hi8  rights  would  be  within  the  very  terms  of  the  bond. 

Such  of  the  claimants  as  held  due  bills,  will  also  be  entitled  to 

a  judgment.    They  obtained  equitable  assignments  of  the 

ZHo  •orders.    The  due  bills  were  promises  to  pay  to  them  the 

amount  of  such  assignments,  and  they  might  maintain  an  action  in 

their  own  names  on  the  bond,  or  use  the  names  of  their  assignors. 

Some  of  these  claimants,  however,  obtained  drafts  on  the  collector. 
These  drafts,  except,  perhaps,  No.  5,  are  bills  of  exchange,  being 
payable  on  no  contingency,  and  not  out  of  any  particular  fund ,  and 
the  payees  could  never  recover  on  the  original  consideration  against 
the  drawers,  without  proving  notice  of  non-payment  of  the  accept- 
ances which  is  not  done.  The  payees,  then,  would  have  no  remedj 
against  the  drawers  without  such  proof,  and  their  only  remedy  for 
the  recovery  of  the  sums  due  them,  would  be  against  the  collector 
on  his  acceptances. 

The  holders  of  the  levy  could  not  sue,  unless  they  could  produce 
the  acceptances,  to  show  they  were  not  outstanding  in  the  hands  of 
third  parties.  Indeed,  this  would  be  impossible  for  them  to  do,  be- 
cause the  case  stated  shows,  that  these  acceptances  are  outstanding 
in  the  hands  of  the  payees. 

In  what  condition  would  the  collector  be  placed,  if  the  original 
holders  of  the  levy  could  sue  him  on  the  original  consideration  f 
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Certainly  the  payees  would  have  a  right  to  sue  and  recover  on  the 
acceptances,  and  if  so,  he  would  be  liable  to  a  double  recovery. 

So  far,  therefore,  as  regards  the  claims  arising  on  the  drafts  or 
billa  of  exchange,  the  drawer's  remedy  on  the  original  levy  is  gone. 
They  cannot  sue  on  such  levy,  because  they  have  drawn  bills  which 
have  been  accepted,  and  which  are  now  outstanding.  The  holders, 
therefor,  of  these  acceptances  could  not  sue  in  the  name  of  the 
drawers :  nor  can  the  claimants,  on  these  bills  of  exchange,  sue  as 
assignees.  Even  an  accepted  bill,  unless  drawn  on  a  particular  fund, 
does  not  operate  to  invest  the  payee  with  the  character  of  an  assignee 
of  the  fund.  The  case,  in  5  Hilly  418,  is  decisive  upon  this  point. 
See,  also,  Harrison  vs.  Williamsofij  2  Udw.  Rep.  430,  where  it  is  said, 
^^  a  bill  of  exchange  has  liot  the  effect  of  an  assignment  of  the  money 
for  which  it  is  drawn,  in  the  hands  of  the  drawee,  unless,  perhaps, 
where  it  is  drawn  on  a  *  particular  fund ;  and  then,  indeed,  ^^^ 
by  the  Law  Merchant,  it  loses  its  character  as  a  bill  of  ex-  '^W 
change.  The  remedy  of  the  payee  of  such  bill,  is  only  to  be  found 
in  a  suit  on  the  accepted  bill. 

Some  of  the  claims  are  on  orders  in  favor  of  individuals  for  por- 
tions, only,  of  the  claim  of  the  drawers,  for  which,  levies  had  been 
made  in  their  behalf.  To  make  the  securities  liable  in  such  cases, 
would  sanction  a  principle  most  burthensome  to  securities,  and 
would  put  it  in  the  power  of  individuals,  in  whose  behalf  levies 
should  be  made,  by  creating  numerous  assignees  of  portions  of  such 
levies,  to  burthen  the  securities  with  costs,  in  case  of  a  failure  of 
the  collector  to  pay,  to  which  they  would  not  be  subjected,  if  there 
had  been  an  entire  assignment. 

It  will  follow,  from  the  above  principles,  that  the  following  claims 
ought  to  be  allowed,  viz :  Nos.  2  and  6.  And  the  following  claims 
rejected,  !Nos.  1,  3,  4,  5,  7  and  8;  and  we  shall  direct  judgment  to  be 
entered  accordingly,  such  being  the  judgment  the  County  Court 
ought  to  have  entered.  Judgment  reversed^  i&c. 


Jacob  Bbewee  and  Thomas  Deapeb  v8.  Michael  P.  Smith. 

December,  1845. 

By  the  Act  of  1791,  ch.  68,  an  appeal  is  given  from  the  judgment  of  a  magis- 
trate to  the  next  Cgunty  Court;  but  such  appeal  shall  not  operate  as  a 
stay  of  execution,  or  superstdeas  of  the  judgment,  unless  an  appeal 
bond  be  filed  at  the  time  of  taking  such  appeal. 

Under  this  Act,  the  appeal  might  be  taken  at  any  time  after  the  rendition  of 
the  judgment,  provided  it  be  taken  to  the  County  Court  next  thereafter. 

By  the  Act  of  1818,  ch.  160,  appeals  not  taken  to  the  next  County  Court, 
shall  not  be  dismissed;  unless  the  Court  shall  be  satisfied,  that  the  ap- 
pellant had  notice  of  the  judgment,  at  least  ten  days  before  the  sitting 
of  the  County  Court. 

15  3  G. 
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The  sole  object  of  the  Act  of  1825,  ch.  68,  was  to  provide  a  remedy,  when 
executions  on  magistrate's  judgments  had  been  levied  within  foarteen 
days  after  their  rendition;  and  in  cases  where  an  appeal  had  beeD  taken, 
and  appeal  bond  filed,  within  such  fourteen  days,  it  was  to  operate  as  a 
supersedeas  of  an  execution  levied. 

The  policy  of  the  Acts  of  1818,  and  1825,  stated. 

g^g^g^  *  The  Act  of  1829,  ch.  236,  prescribes  the  terms,  conditions,  and  effect, 

S\3\9  of  appeals  from  magistrate's  judgments;  and  repeals,  except  in 
the  City  of  Baltimore,  the  provisions,  in  relation  to  such  appeals  in  the 
Acts  of  1818  and  1825,  and  is  a  substitute  therefor.  It  was  not  designed 
to  repeal  any  part  of  the  Act  of  1791. 

The  7th  sec.  of  the  Act  of  1881,  ch.  290,  is  declaratory  only,  and  does  not 
change  the  construction  of  the  Act  of  1829. 

In  an  action  upon  an  appeal  bond,  with  condition  to  prosecute  an  appeal 
from  a  judgment  of  a  justice  of  the  peace,  with  effect,  &c.,  it  is  no 
defence,  since  the  Act  of  1829,  ch.  286,  that  the  bond  was  executed 
more  than  sixty  days  after  the  date  of  the  judgment  therein  recited, 
and  from  which  the  appeal  was  taken. 

Appeal  from  Washington  County  Court.  This  was  an  action  of 
debt,  brought  on  the  13th  January,  1844,  by  the  appellee  against  the 
appellants,  on  the  bond  of  Rudolph  Herr,  Jr.,  Jacob  Brewer,  Thomas 
Draper,  and  Rudolph  Herr,  Sr.,  dated  the  —  October,  1841,  recit- 
ing :— 

><  Whereas  the  above  bound  Rudolph  Herr,  Jr.,  thinks  himself 
aggrieved  by  a  judgment  rendered  against  him  on  the  24th  day  of 
May  last,  by  Daniel  Hauer,  Esq.,  one  of  the  justices  of  the  peace  for 
the  said  county,  at  the  suit  of  Michael  P.  Smith,  for  the  sum  of 
$79.72,  debt,  and  83^  cents,  costs,  with  interest  from  the  24th  day 
of  May,  1841;  from  which  judgment  the  said  Rudolph  Herr,  Jr.,  is 
about  to  appeal  to  the  next  County  Court  for  Washington  Goanty, 
before  the  Judges  thereof. 

^^  Now,  the  above  obligation  is  such,  that  if  the  said  Rudolph  Herr 
shall  not  prosecute  his  appeal  at  the  County  Court  of  Washington 
County,  next  succeeding  the  date  of  this  appeal  bond,  with  effect, 
according  to  the  directions  of  the  Act,  entitled :  ^'  An  Act  for  the 
speedy  recovery  of  small  debts  out  of  Court,  and  to  repeal  the  Acts 
of  Assembly  therein  mentioned;  and  also  pay  and  satisfy  the  said 
Michael  P.  Smith,  his  executors,  administrators  and  assigns,  iu  case 
the  said  judgment  shall  be  affirmed,  as  well  as  the  debt,  damage  and 
cost,  adjudged  by  the  said  D.  Hauer,  Esq.,  as  also  all  costs  and  dam- 
age  that  shall  be  awarded  by  Washington  County  Court,  when  the 
said  appeal  shall  be  heard,  tried  and  determined,  then  the  above 
bond  to  be  and  remain  in  full  force  and  virtue,  otherwise  to  be  of  do 
effect." 

*  To  the  declaration,  assigning  a  breach  of  the  condition  of 
•"**   the  said  bond,  the  defendants  pleaded  : — 

1st.    That  the  said  Rudolph  Herr,  Jr.,  in  the  said  declaration 
mentioned,  did  prosecute,  with  effect,  the  said  appeal,  in  the  condi- 
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tion  of  the  said  writing  obligator^'  mentioned,  at  the  County  Court 
of  Washington  County,  to  wit,  at  November  Term,  1842,  of  said 
€oQrt,  as  by  the  record  and  proceedings  thereof  still  remaining  in 
said  Court,  at,  &c.,  more  fully  and  at  large  appears,  and  this  the  said 
defendants  are  ready  to  verify,  by  the  said  record.    Wherefore,  &c. 

2d.  That  although  they,  the  said  defendants,  did  sign  and  seal  the 
8aid  pretended  writing  obligatory,  in  the  declaration  mentioned,  yet 
the  same  was  so  executed  more  than  sixty  days  after  the  date  of  the 
jadgment  therein  recited,  and  from  which  said  appeal  was  taken. 
Wherefore,  the  said  defendants  say,  that  the  said  pretended  writing 
obligatory  is  void  in  law,  and  this  the  defendants  are  ready  to  verify. 
Wherefore,  &c. 

The  defendants  relinquished  their  first  plea,  and  the  plaintift'  de- 
marred  generally  to  the  second  plea,  on  which  the  defendant  joined. 
The  County  Court  sustained  the  demurrer,  and  the  defendants  ap- 
pealed to  this  Court  from  the  judgment  rendered  thereon  for,  &c. 

The  cause  was  argued  before  Abchsb,  C.  J.,  Dobset,  Cham- 
bers, Magbudeb,  and  Mabtin,  JJ. 
Weisel^  for  the  appellants.    Spence,  for  the  appellee. 

Dorset,  J.  delivered  the  opinion  of  this  Court.  By  the  Act  of 
1791,  chap.  68^  entitled  '*  an  Act  for  the  speedy  recovery  of  small 
debts  out  of  Court,  and  to  repeal  the  Acts  of  Assembly  therein  men- 
tioned,''  an  appeal  is  given  from  the  judgment  of  a  magistrate  ''to 
the  next  County  Court ;"  but  such  appeal  (it  is  provided)  shall  not 
operate  as  a  stay  of  execution  or  supersedeas  of  the  judgment,  unless 
an  appeal  bond  were  filed  at  the  time  of  making  the  appeal.  Under 
this  Act  of  Assembly,  the  appeal  might  be  taken  at  any  time  after 
the  rendition  of  the  judgment,  provided  it  be  taken  to  the  County 
Court,  next  •  thereafter.  Many  persons  having  lost  the  bene-  Qno 
fit  of  api)eal  on  judgments  given  by  magistrates  but  a  short  ^""^ 
time  before  the  succeeding  Court,  the  Legislature,  designing  to  rem- 
edy that  evil  by  the  third  section  of  the  Act  of  1818,  ch.  166,  enacted 
that  thereafter  ''no  appeal  from  the  judgment  of  a  justice  of  the 
peace  to  the  County  Court  shall  be  dismissed  because  the  same  had 
not  been  prayed  to  the  County  Court,  next  after  the  rendition  of 
such  judgment,  unless  the  Court  shall  be  satisfied  that  the  appellant 
had  notice  of  such  judgment  at  least  ten  days  before  the  sitting  of 
«aid  County  Court."  The  Act  of  1825,  ch.  68,  entitled  "  an  Act  reg- 
alating  appeals  from  magistrates' judgments,"  has  no  influence  upon 
the  question  now  before  us,  which  is,  simply,  whether  an  appeal  will 
lie  from  the  judgment  of  a  magistrate  to  the  next  County  Court  more 
than  sixty  days  after  the  rendition  of  the  judgment.  The  sole  object 
of  the  Act  of  1825,  was,  as  shewn  by  its  first  section,  to  provide  a 
remedy,  where  executions  on  magistrates'  judgments  had  been  levied 
within  fourteen  days  after  the  rendition  of  such  judgments.    This  is 
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most  manifest  from  the  second  section  of  that  law,  which  eDacta, 
^^  that  nothing  herein  contained  shall  be  construed  to  affect,  in  any 
way,  the  time  allowed  for  taking  appeals  from  magistrates'  judg- 
ments, or  the  legal  operation  of  appeal  bonds,  otherwise  than  as  in 
the  first  section  of  this  Act  is  expressed.'^    The  only  design  impata- 
ble  to  this  Act  was,  to  provide,  that  where  an  appeal  shall  be  taken, 
and  an  appeal  bond  filed  within  fourteen  days  after  the  judgment 
rendered,  an  execution  already  levied  on  such  a  judgment  should  be 
thereby  superseded.    The  Legislature  having,  by  the  Act  of  181S, 
chap.  166,  prohibited  the  dismissal  of  an  appeal  from  a  magistrate's 
judgment,  on  account  of  its  not  being  taken  to  the  next  County  Coart, 
ilnless  it  were  proved  that  the  appellant  had  knowledge  of  the  judg- 
ment at  least  ten  days  before  the  County  Court,  next  thereafter,  it 
was  found  that  appellants,  to  whom  such  knowledge  could  not  be 
brought  home,  might  take  their  appeals,  in  many  cases,  neariy 
twelve  months  after  the  rendition  of  the  judgments ;  if,  indeed, 
under  the  Act  of  1818,  there  was  in  such  cases  any  time  limited  for 
the  taking  of  appeals.    And  it  being  deemed,  or  found  by  experi- 
^         ence,  that  the  fourteen  *  days  allowed,  by  the  Act  of  1825,  for 
^"^  an  appeal  to  be  taken,  and  an  appeal  bond  filed,  so  as  to  ope- 
rate a  supersedeas  of  an  execution  levied  under  a  magistrate's  judg- 
ment, was  too  short  a  time  to  remedy  both  the  enumerated  defects 
in  those  Acts  of  Assembly,  the  third  section  of  the  Act  of  1829,  chap. 
236,  was  passed.    By  which  it  is  enacted,  <^  that  from  and  after  the 
passage  of  this  Act,  it  shall  and  may  be  lawful  for  any  persoo,  who 
may  think  him  or  herself  aggrieved  by  the  judgment  of  any  justice 
of  the  peace,  to  appeal  from  said  judgment  to  the  County  Court,  at 
any  time  within  sixty  days  from  the  date  of  the  same;  provided, 
that  the  person  so  appealing  shall  give  bond,  as  now  required  by 
law,  with  the  condition  that  the  appellant  shall  prosecute  his  or  her 
appeal  at  the  County  Court,  next  succeeding  the  date  of  the  appeal 
bond;  which  appeal  shall  have  the  same  effect  and  operation  as  a 
supersedeas  to  any  exception  on  such  judgment,  as  if  the  appeal  bond 
had  been  filed  within  the  time  now  prescribed,  and  the  Judges  of 
the  County  Court  shall  receive  and  hear  such  appeal,  in  as  full  and 
ample  a  manner  as  if  the  same  had  been  prosecuted  at  the  County 
Court,  next  after  the  rendition  of  the  judgment,  by  the  justice  of 
the  peace."    This  Act  of  1829,  chap.  236,  was  designed  to  repeal 
(except    in  the  City  of  Baltimore,)  the  h foremen tioned  provisions 
of  the  Acts  of  1818,  chap.  166,  and  1825,  chap.  68,  and  to  become  a 
substitute  therefor.    It  was  not  intended  to  repeal  any  portion  of  the 
right  of  appeal  conferred  by  the  Act  of  1791,  ch.  68 ;  but  was  an  ex- 
tension of  that  right,  in  permitting,  on  the  terms  prescribed,  a  party 
to  appeal  from  the  judgment  of  a  magistrate  to  the  second  County 
Court,  after  its  rendition;  provided  the  appeal  was  taken  within 
sixty  days  from  the  date  of  the  judgment.    The  right  to  prosecute 
an  appeal  to  the  next  County  Court,  after  the  rendition  of  the 
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jadgmeDt,  nndt^r  the  Act  of  1791,  so  far  from  being  repealed,  as  has 
been  contended,  by  the  Act  of  1829,  its  continuing  existence  is  dis- 
tinctly recognized  and  referred  to  by  the  Act  of  1829;  when,  in  ref- 
erence to  an  appeal  under  it,  it  declares,  that  ^<  the  Judges  of  the 
County  Court  shall  receive  and  hear  such  appeal  in  as  full  and  ample 
a  manner  as  if  the  same  had  been  prosecuted  at  the  County  Court, 
next  aft^r  the  rendition  of  the  judgment  by  the  justice  of  the  peace.'' 
•The  seventh  section  of  the  Act  of  1831,  chap.  290,  was  a  q^ - 
mere  declaratory  enactment,  and  gave  no  other  construction  «'^'* 
or  operation  to  the  third  section  of  the  Act  of  1829,  than  it  was  enti- 
tled to  without  it.  The  County  Court,  therefore,  very  properly  ruled 
good  the  appellee's  demurrer  to  the  second  plea  of  the  appellants. 

Judgment  affirmed. 


Mabia  C.  Miller  vs.  Thomas  C.  Stump. — December,  1845. 

J.  in  the  premises  of  a  deed,  recited,  that  he  had  covenanted,  in  May,  1818, 
with  M.  to  stand  seized  of  land,  to  the  use  of  J.  for  life,  and  to  and  for 
the  use  of  M.  his  heirs  and  assigns,  forever;  and  by  the  same  deed  it 
was  witnessed,  that  the  said  J.  hath  given,  granted,  and  enfeofifed  the 
same  lands  to  M.  his  heirs  and  assigns,  to  and  for  the  use  of  J.  for  life, 
and  after  his  decease,  to  and  for  the  use  of  M.  his  heirs  and  assigns  for- 
ever. The  grantee,  M.  mortgaged  his  estate  under  this  deed,  in  1834; 
and  J.  the  covenantor,  died  in  April,  1825.  M.  applied  for  relief,  under 
the  insolvent  debtor ^s  Act,  in  May,  1835,  several  years  before  which  he 
was  married.  Held,  that  his  widow  was  not  entitled,  at  common  law, 
to  dower  in  these  lands,  (a)  . 

The  Act  of  1818,  ch.  193,  gives  the  widow  a  right  to  dower  in  an  equitable 
estate,  but  that  right  cannot  operate  to  the  prejudice  of  H.  the  mort- 
gagee of  that  equity. 

Where  an  equitable  estate  in  land  is  mortgaged,  and  sells  for  more  money 
than  the  mortgage  debt,  in  some  cases  the  widow  may  be  entitled  to  a 
portion  of  the  surplus,  in  lieu  of  dower;  but  it  is  a  claim  for  which  a 
purchaser  of  the  equity  is  not  answerable,  (b) 

Where  the  land  of  the  ancestor  is  sold,  as  incapable  of  division,  and  pur- 
chased by  one  of  his  children,  who  gives  bond  for  the  purchase  money, 
yet  never  procures  a  conveyance,  the  widow  of  the  purchaser  cannot  be 


(a)  Cited  in  Lynn  vs.  OepJiart,  27  Md.  566;  Bank  of  Commerce  vs.  Owens^ 
31  Md.  324;  Glenn  vs.  Clarke,  53  Md.  604;  Bowie  vs.  Berry,  1  Md.  Ch.  454; 
S.  0.  8  lb,  862;  Purdy  vs.  Purdy.  3  Md.  Ch.  548;  Stewart  vs.  Beard,  4  Md. 
Ch.  833.  See  Hopkins  vs.  Frey,  2  Qill,  287.  Rev.  Code,  Art.  45,  sec.  1,  enacts 
that  a  widow  shall  be  entitled  to  dower  in  lands  held  by  equitable  title  in 
the  husband;  but  that  such  right  of  dower  shall  not  operate  to  the  prejudice 
of  any  claim  for  the  purchase  money  of  such  lands,  or  other  lien  on  the  same. 
It  is  settled  by  the  above  cases  that  the  wife^s  right  to  dower  in  the  equit- 
able estate  exists  only  where  the  husband  is  possessed  of  such  estate  at  the 
time  of  his  death. 

(&)  Cited  in  Bank  of  Commerce  vs.  Owens,  81  Md.  834. 
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endowed  to  tbe  prejudice  of  the  other  children,  lien  holders,  who  have 
not  been  paid  for  their  interest  in  their  father  ^s  estate. 

Gross- APPEALS  from  the  eqaity  side  of  Harford  C!oQDty  Goart* 
The  bill  in  this  cause  was  filed  od  the  2d  August,  1841,  by  M.  G. 
Miller,  au'd  alleged  that  William  F.  Miller  was  seized  in  fee,  and  pos- 
sessed of  several  parcels  of  land,  viz :  "  Hall's  Rich  Neck,"  "  Wind 
Mill  Hill,"  and  '^Margaret's  Mount,"  described  in  a  deed  from  John 
Wilson  to  William  Miller ;  that  in  1814,  W.  F.  M.  purchased  in  fee 
another  part  of  "  Hall's  •Rich  Neck,"  at  a  sale  made  under 
^^^  the  authority  of  Harford  County  Court,  by  commissioners  ap- 
pointed by  the  said  Court,  for  the  sale  and  division  of  the  real  estate 
of  Joseph  Miller,  for  which  he  paid  the  purchase  money,  and  was  in 
possession  by  the  said  commissioners,  and  so  continued  in  possessioQ 
of  this  and  the  other  tracts  of  land,  until  the  2l8t  May,  1825,  when 
he  petitioned  for  the  benefit  of  the  insolvent  laws,  and  conveyed  his 
property  to  Samuel  Bradford,  a  trustee,  for  the  benefit  of  his  credi- 
tors. That  the  trustee  sold  the  Wilson  lands  to  T.  C.  Stump,  and 
the  Miller  lands  to  Robert  Parker,  Jr.,  under  whom  T.  C.  S.  now 
claims.  That  Maria  and  W.  F.  Miller  were  married  before  2l8t  May, 
1825 ;  that  he  died  in  1840,  and  that  John  Wilson  died  20th  April, 
1825 ;  that  the  appellant,  upon  the  death  of  her  husband,  became 
entitled  to  dower,  and  has  received  nothing  for  it,  nor  in  lieu  of  it; 
that  T.  C.  S.  has  refused  to  assign  his  dower,  or  account  with  her  for 
it.    Prayer  in  conformity. 

The  answer  of  T.  C.  S.,  admitted  the  marriage,  and  that  W.  F.  M. 
had  an  equitable  interest,  at  one  time,  in  the  lands  mentioned  in  the 
bill.  The  conveyance  from  John  Wilson  to  W.  F.  M.,  was  also  ad- 
mitted; that  W.  F.  M.,  during  the  life  of  J.  W.,  on  1st  December, 
1824,  conveyed  all  his  interest,  under  W's  deed,  to  John  Herbert; 
that  Miller  had  no  interest,  under  Wilson's  deed,  of  which  his  wife 
could  be  endowed,  before  the  death  of  W.,  and  before  that  event 
took  place,  M.  had  conveyed  all  his  interest,  so  as  to  preclude  him 
from  holding  such  an  estate  as  his  wife  could  be  endowed  of;  that  as 
respects  the  other  parcel  of  land,  W.  F.  M.  never  paid  for  it,  and 
never  had  any  conveyance  of  it,  and  only  had  an  equitable  title  in 
it ;  and  his  estate  wob  sold  by  his  trustee,  during  his  life,  and  henoe 
his  wife  not  entitled  to  dower,  &c. 

The  cause  was  submitted  for  decree,  on  the  following  admissions 
and  statement  of  facts,  viz : 

It  is  admitted,  that  John  Wilson,  in  his  life-time,  and  on  and  be* 
fore  the  26th  May,  1813,  was  lawfully  seized  in  fee  simple,  of  the 
first  parcel  of  land  mentioned  in  the  bill  of  complaint  in  this  case, 
and  there  described  as  consisting  of  the  tracts,  called  '*  Hall's  Rich 
Neck,"  "Windmill  Hill,"  and  <' Margaret's  •  Mount;"  and 
•'"®  that  being  so  seized,  the  said  Wilson,  on  the  day  above  men- 
tioned, duly  executed  and  acknowledged  the  deed,  a  copy  whereof  i» 
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filed  herewith,  as  part  of  this  statement,  to  William  F.  Miller,  the 
late  husband  of  the  complainant;  and  which  deed  was  recorded, 
according  to  law.  That  said  Miller  resided  with  his  grandfather,  the 
said  John  Wilson,  on  said  land,  after  the  execation  of  said  deed,  and 
QDtil  the  death  of  said  John  Wilson.  That  said  John  Wilson  died 
on  the  23rd  day  of  April,  1825,  the  said  Miller  then  being  in  posses- 
sion of  said  land,  and  continuing  in  possession  autil  it  was  subse- 
qoently  sold  by  the  trastee,  as  hereinafter  mentioned. 

It  is  also  admitted,  that  said  W.  F.  M.,  on  the  1st  December,  1824, 
by  deed  of  that  date,  mortgaged  all  his  interest  in  said  land  to  John 
Herbert,  to  secure  the  payment  of  a  debt  of  $1,000,  as  by  a  copy  of 
said  deed,  herewith  filed,  will  appear ;  and  that  on  the  21st  day  of 
May,  1825,  the  said  M.  applied  for  the  benefit  of  the  insolvent  laws, 
and  was,  subsequently,  finally  discharged ;  and  that  upon  his  appli- 
cation, the  lands  aforesaid,  together  with  all  his  other  property, 
passed  to  Samuel  Bradford,  who  was  duly  appointed  the  trustee  for 
the  creditors  of  the  said  M.,  and  authorized  to  sell  all  said  property; 
that  said  trustee,  under  and  by  virtue  of  said  authority,  on  the  28th 
April,  1828,  sold  and  conveyed  to  said  defendant,  all  the  interest 
and  estate  of  said  M.,  in  and  to  the  lands  herein  mentioned,  for  the 
sum  of  $3,045.00,  under  which  said  sale  and  conveyance,  said  defend- 
ant has  continued  to  this  time,  seized  and  possessed  of  said  land. 
That  the  said  Samuel  Bradford,  trustee,  as  aforesaid,  sold  said  lands, 
to  satisfy  said  mortgage,  as  well  as  the  other  debts  of  the  said  Wil- 
liam  F.  Miller,  and  out  of  the  proceeds  of  said  sale,  the  said  trustee 
paid  to  the  legal  representatives  of  said  Herbert,  the  mortgagee 
aforesaid,  the  whole  amount  of  debt  and  interest  due  on  said  mort- 
gage, amounting  to  11,437.50 ;  and  the  residue  of  the  sales  of  said 
land,  after  the  payment  of  costs,  &c.,  was  applied  towards  the  pay- 
ment of  other  creditors  of  said  Miller. 

It  is  also  admitted,  that  Joseph  Miller,  the  father  of  the  said  Wil- 
liam  F.  Miller,  was,  in  his  life-time,  seized  in  fee  of  the  •  sec-  q^.^ 
ond  parcel  of  land  mentioned  in  said  bill,  (being  the  part  •'^  • 
therein  described,  as  purchased  from  the  commissioners  to  sell  said 
Joseph  Miller's  estate,)  and  died  seized  thereof,  on  or  about  the  year 
1813,  leaving  the  said  William  and  several  other  children,  his  heirs- 
aMaw.  That  on  the  16th  March,  1814,  the  said  William  F.  Miller, 
as  one  of  said  heirs-at-law,  filed  a  petition  in  Harford  County  Court, 
for  a  commission  to  divide  said  estate,  &c.,  under  the  Act  to  Direct 
Descents;  that  a  commission  thereupon  issued  to  five  commissioners, 
appointed  by  said  Court,  in  pursuance  of  said  Act  to  Direct  Descents, 
and  the  said  commissioners,  in  due  execution  of  the  powers  conferred 
on  them,  made  return  of  their  proceedings  on  said  commission, 
whereby  they  determined,  and  so  returned,  the  said  land  was  inca- 
pable of  division  among  the  said  heirs,  without  loss  to  all  the  par- 
ties concerned ;  and  did  further,  in  pursuance  of  their  said  powers, 
retaru  to  the  said  Court  their  valuation  of  said  lands,  all  which  re- 
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port  was  confirmed  by  said  Court.  That  all  the  heirs-at-law,  and 
persons  entitled  to  elect  to  take  said  land,  at  said  valuation,  refoaed 
to  take  said  land  at  the  valuation.  Whereupon,  said  Court  ordered, 
that  said  land  should  be  sold  by  said  commissioners,  and  said  com- 
missioners, afterwards,  and  on  the  2nd  day  of  March,  1816,  sold  the 
said  parcel  of  land,  upon  the  terms  prescribed  by  said  Court,  to  the 
said  William  F.  Miller,  at  the  sum  of  $15  per  acre,  and  took  the 
bonds  of  said  William  F.  Miller,  payable  to  the  respective  heirs-at- 
law,  aforesaid,  for  their  several  distributive  shares  of  said  purchase 
money,  all  which  said  sale  and  proceedings  were  confirmed  by  said 
Court ;  and  the  bonds  so  given  by  said  William  F.  Miller,  for  the 
purchase  money  aforesaid,  were  also  appi-oved  by  said  Court.  That 
there  remained  due  of  the  purchase  money  for  said  laud  to  the  heirs 
of  said  Joseph  Miller,  from  said  William  F.  Miller,  and  to  Dr.  John 
Archer,  a  creditor  of  said  Joseph  Miller,  a  sum  equal  to  the  sum  for 
which  the  said  Bra4lford,  as  trustee  as  aforesaid,  sold  the  same,  as 
hereinafter  mentioned,  to  Robert  Parker,  exclusive  of  the  expeoses 
of  selling  the  same,  and  that  the  same  was  sold  by  said  trustee,  to 
pay  said  purchase  money  and  debt,  as  well  as  the  other  claims 
against  said  William  F.  Miller. 

•  It  is  also  admitted,  that  said  W.  F.  M.,  never  received  a 
*^"^  deed  of  conveyance  of  the  legal  title  firom  the  said  commis- 
sioners, for  this  last  mentioned  parcel  of  land,  but  that  said  W.  F. 
M.,  was  put  in  possession  thereof  by  said  commissioners,  imme- 
diately alter  said  sale,  and  continued  in  the  occupation  and  enjoyment 
thereof,  until  said  land  passed,  with  his  other  property,  aforesaid,  to 
the  trustee,  aforesaid,  on  the  application  of  said  M.  for  tbe  benefit 
of  the  insolvent  laws. 

That  said  Bradford,  trustee  as  aforesaid,  sold  last  mentioned  land, 
in  1828,  to  Bobert  Parker,  and  that  out  of  the  proceeds  of  the  sale 
of  said  land,  which  had  formerly  belonged,  as  aforesaid,  to  Joseph 
Miller,  deceased,  the  whole  residue  due  to  the  heirs-at-law  and  repre- 
sentatives of  said  Joseph  Miller,  under  the  sale  made  by  said  com- 
missioners, was  paid,  as  a  preference  claim ;  that  the  said  Robert 
Parker,  subsequently,  and  in  the  life-time  of  said  William  F.  Miller, 
sold  and  conveyed  the  said  last  mentioned  land  to  said  defendant, 
who  has  continued  to  hold  the  same,  under  the  title  thus  derived,  to 
this  day. 

It  is  also  admitted,  that  the  said  complainant  at  the  time  of 
the  application  of  the  said  William  F.  Miller  for  the  benetit  of 
the  insolvent  laws,  as  aforesaid,  and  for  several  years  before,  was 
the  lawful  wedded  wife  of  said  Willla^m  F.  Miller,  and  so  contiuued 
until  the  time  of  his  death,  which  occurred  in  or  about  the  month  of 
January,  1841. 

It  is  also  admitted,  that  after  the  death  of  said  William  F.  Miller, 
and  on  or  about  the  1st  day  of  May,  1841,  the  said  complainant  de- 
manded of  said  defendant,  her  dower  in  the  several  parcels  of  land 
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aforesaid,  and  that  said  defendant  has  refased  to  assign  any  part 
thereof,  for  dower  therein,  or  to  pay  any  thing  on  account  thereof. 

It  is  agreed,  that  if,  on  the  foregoing  statement  of  facts,  the  Court 
shall  be  of  opinion,  that  said  complainant  is  entitled  to  dower  in  said 
lands,  or  any  part  thereof,  then  a  decree  to  that  effect  shall  be  passed, 
and  the  amonnt  of  mesne  profits  or  damages,  if  any,  to  which  said 
complainant  may  be  entitled,  as  accrued  since  the  death  of  her  hus- 
band, to  be  ascertained  by  the  auditor,  or  proof  directed  to  that 
point;  or,  if  the  Court  shall  *  be  of  opinion,  that  complainant  ^^^ 
is  not  entitled  to  dower  in  any  part  of  said  lands,  then  a  de-  ^^^ 
eree  to  pass  for  defendant,  each  party  reserving  the  right  to  appeal 
to  the  Court  of  Appeals. 

The  deed  from  John  Wilson  to  his  grandson,  William  F.  Miller, 
parported  to  be  in  consideration  of  $500,  and  for  natural  love  and 
affection,  and  declared,  that  '^of  all  the  messuages,  farms,  lands,  tene> 
ments,  and  all  other  hereditaments,  hereafter  mentioned,  he,  the 
said  John  Wilson,  doth  hereby,  for  himself  and  his  heirs,  covenant, 
grant,  and  agree,  to  and  with  the  said  W.  F.  M.  and  his  heirs,  that 
be,  the  said  J.  W.,  shall  and  will,  from  thenceforth,  stand  and  con- 
tinue, seized  of  and  in,  all  the  following  tracts  or  parcels  of  land, 
^.,  to  and  for  the  uses,  intents  and  purposes,  hereinafter  limited; 
that  is  to  say,  to  and  for  the  use  and  behoof  of  him,  the  said  J.  W. 
daring  his  natural  life,  without  impeachment  for  waste,  and  to 
and  for  the  use  and  behoof  of  the  said  W.  F.  M.,  his  heirs  and 
assigns,  forever;"  and  the  said  deed  then  witnessed,  that  the 
said  J.  W.  *'hath  given,  granted  and  enfeoffed,  and  by  these 
presents  doth  give,  grant  and  enfeoff',  the  said  W.  F.  M.,  his 
heirs  and  assigns,  the  aforementioned  lands  and  tenements,  to  have 
and  to  hold  to  the  said  W.  F.  M.,  his  heirs  and  assigns,  forever,  for 
the  use  and  trust  following,  to  wit,  to  and  for  the  use  of  the  said  J. 
W.,  for  and  during  his  natural  life,  without,  &c.,  and  after  his  de- 
iiease,  then  to  the  use  and  behoof  of  the  said  W.  F.  M.,  his  heirs 
and  assigns,  forever,  &c." 

The  deed  from  W.  F.  M.  to  John  Herbert,  was  a  mortgage,  in  the 
Qsnal  form. 

On  the  25th  May,  1843,  the  County  Court,  [Aboheb,  C.  J.,  and 
PusYiANOE,  A.  J.,]  decreed,  that  W.  F.  M.  had  such  an  estate  in 
the  lands  mentioned  in  the  proceedings,  as  entitled  his  wife  to  dower, 
according  to  the  strict  construction  of  the  Act  of  1818,  ch.  193 ;  and 
referred  the  cause  to  the  auditor  of  the  Court,  with  instructions,  and 
to  state  an  account,  allowing  her  dower,  after  the  deduction  of 
liens. 

The  auditor  reported  an  account,  which  was  ratified,  and  both 
I>arties  appealed  to  this  Court. 

The  cause  was  argued  before  Dobsey,  Chambers,  Spenge, 
Magbudbb,  and  Maetin,  JJ. 
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^-^      *  Archer  iMid  Bradford^  for  the  appellant.     Otho  Seatijtot 
^1"  the  appellee. 

Magbubeb,  J.,  delivered  the  opinion  of  this  Oourt.  Upon  the 
appeal  of  M.  G.  Miller. 

In  this  case  the  decree  mast  be  affirmed.  The  plaintiff  in  error, 
filed  her  bill  of  complaint  in  Harford  County  Coart,  sitting  as  a Goart 
of  equity,  and  claimed  dower,  in  the  lands  therein  mentioned,  and 
an  account  of  rents  and  profits.  The  account  was  taken,  and  paj- 
ment  of  the  amount  was  decreed  by  the  Court  below,  but  being  less 
than  the  sum  to  which  the  plaintiff  in  error  supposed  herself  to  be 
entitled,  she  appealed  from  the  decree. 

It  has  been  decided  by  this  Court,  upon  an  appeal  by  the  defend- 
ant in  error,  that  the  complainant  in  the  case  is  not  entitled  to  relief, 
in  this  suit.  Of  course  it  is  unnecessary  to  decide,  whether  tbe 
accounts  be  according  to  the  testimony. 

Decree  affirmed^  tdth  cosU. 

Upon  the  appeal  of  T.  C.  Stump. 

The  defendant  in  error,  is  the  widow  of  the  late  William  F.  Mfller, 
and  in  her  bill  of  complaint  claims  dower  in  several  tracts  of  land^ 
of  which  she  alleges  that  her  husband  was  seized,  during  their  cover- 
tnre. 

Some  of  the  lands  were  conveyed  to  her  husband  by  John  Wilson; 
and  of  the  rest,  her  husband's  father  died  seized,  and  the  land  de- 
scended to  his  children. 

Of  her  claim,  to  dower  in  the  lands  conveyed  by  Wilson,  we  will 
first  dispose. 

It  is  admitted  in  the  case,  that  after  the  marriage  of  the  defend- 
ant in  error,  the  lands  were  conveyed  by  Wilson  to  the  husband. 
The  deed  bears  date  the  25th  day  of  May,  1813,  and  is  a  conveyance 
in  trust  for  the  use  and  behoof  of  said  Wilson,  during  his  natnral 
life,  and  after  his  decease,  to  the  grantee,  (the  husband  of  the  de- 
fendant in  error,)  in  fee.  On  the  1st  of  December,  1824,  the  grantee 
mortgaged  the  same  lands,  to  secure  the  payment  of  a  sum  of  money 
which  he  owed  to  one  John  Herbert.  He  then  applied  for  the  benefit 
^  *of  the  insolvent  laws,  and  his  trustee  afterwards  sold  the 
•**•*  mortgaged  premises  to  the  plaintiff  in  error,  for  a  sum  which 
exceeded  that  due  on  the  mortgage.  Wilson,  the  grantor  in  the  deed 
first  mentioned,  died  before  Miller,  but  some  time  after  the  execution 
of  the  mortgage. 

Is  the  widow  entitled  to  dower  in  these  lands?  According  to  tbe 
law  of  Maryland,  she  is  not  entitled.  It  may  be,  as  has  been  sug- 
gested, that  the  decision  of  the  Courts  of  some  of  our  sister  States 
would  entitle  her  to  dower,  if  the  real  estate  was  situate  in  those 
States.  But  we  do  not  take  our  law  from  those  States.  The  law  of 
England  is  the  law  of  our  State,  in  regard  to  dower,  ^'  except  when 
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and  so  far  a«  it  may  be  changed  by  oar  Legislature ;"  and  the  Eng< 
lish  law,  as  we  received  it,  did  not  give  a  widow  dower  in  such  an 
estate  as  the  husband  had  in  these  lands. 

Oar  Act  of  Assembly  of  1818,  ch.  193,  is  the  only  law  of  Maryland, 
which  gives  the  widow  a  right  to  dower  in  an  equitable  estate ;  and 
that  Act  as  expounded  by  this  Court,  in  the  case  of  Hopkins  against 
Fry^  (decided  December  Term,  1844,)  does  not  give  to  the  defendant 
in  error,  dower  in  this  land.  It  was  there  decided,  that  the  claim  to 
dower  in  an  equitable  estate,  can  be  asserted  with  success  only  when 
allowance  of  it  cannot  ''operate  to  the  prejudice  of  the  rights  of  any 
bat  creditors,  heirs,  and  the  devisees  in  a  will,"  executed  subse- 
quently to  the  passage  of  the  law.  It  would  operate  to  the  preju- 
dice of  others,  if  in  this  case,  when  the  equitable  title  had  been 
parted  with  by  the  husband,  daring  his  life,  the  widow  was  allowed 
dower.  The  Act  of  Assembly  does  not  say,  and  it  ought  not  to  be 
construed  to  mean,  that  the  widow  shall  be  ''  entitled  to  dower,  in 
lands  held  by  equitable  title  in  the  husband,"  at  any  time  during  the 
coverture. 

The  mortgaged  premises,  however,  sold  for  more  money  than  the 
debt  secured  by  the  mortgage,  and  it  may  be  asked,  whether  she 
cannot  claim,  in  lieu  of  one-third  of  the  land,  a  portion  of  the  sur- 
plus, or  the  interest  during  her  life,  of  one-third  of  the  surplus?  In 
some  cases  it  may  be  argued,  that  the  widow  is  entitled  to  a  portion 
of  the  surplus.  It  is  not  necessary,  however,  upon  this  appeal,  ta 
enquire  if  such  be  the  •law  of  this  case.  If,  indeed,  she  be  q^^ 
entitled  to  receive  anything,  she  is-  not  to  receive  it  of  the  pur-  •*•*  '^ 
chaser,  and  he  is  the  only  person  of  whom  she  is  now  claiming  it. 
He  purchased  and  holds  the  land,  free,  and  discharged  from  any 
claim  of  dower.    So  much  of  her  claim,  then,  must  be  disallowed. 

The  next  enquiry  is,  can  she  claim  dower  in  the  other  parcels  of 
land  T 

These  consist  of  real  estate,  of  which  the  father  of  her  husband 
died  seized,  in  fee  during  the  coverture,  and  which  descended  to  the 
latter,  and  the  other  children  of  the  deceased. 

It  is  admitted  by  the  parties,  that  upon  an  application  to  the 
Coanty  Court  for  a  division  of  the  estate,  and  a  report  by  the  com- 
missioners, that  it  was  incapable  of  division ;  a  sale  of  the  land,  by 
the  commissioners  was  ordered,  and  at  that  sale  the  husband  of  the 
defendant  in  error,  became  the  purchaser  and  gave  bonds  to  the 
other  heirs  for  their  proportion  of  the  purchase  money ;  that  these 
proceedings  were  confirmed  and  the  bonds  approved  of  by  the  Court; 
that  the  purchase  money  was  unpaid  when  the  purchaser  applied  for 
the  benefit  of  the  insolvent  law,  a«  before  stated ;  the  lauds  were 
afterwards  sold  by  the  trustee,  and  for  a  sum  not  more  than  sufiQcient 
to  pay  the  other  heirs,  and  a  claim  against  the  estate  of  the  deceased 
for  which  these  lands  were  answerable ;  that  the  husband,  after  he 
became  the  purchaser  was  put  in  possession  of  the  land  and  held 
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possession  of  the  same,  nntil  be  applied  for  the  benefit  of  the  idsoI- 
vent  law,  but  never  obtained  a  conveyance. 

This  land  having  been  sold  to  pay  the  money  dae  to  the  other  hein, 
who  had  a  lien  on  it,  the  widow,  it  is  the  opinion  of  the  Goart,  ac- 
quired no  title  to  dower  by  reason  of  the  purchase. 

Decree  reversed^  and  biU  dismissed  teith  oosU, 


313    '  David  Babb,  Garnishee  of  Alfbed  Oline  vs.  Chasles 

M.  Peeey. — December,  1845. 

Under  the  Act  of  1795,  ch.  56,  a  citizen  of  Maryland  is  authorized  to  proceed, 
by  attachment,  against  any  person  bona  fide  indebted  to  him,  who  is  oot 
a  citizen  of  this  State,  and  doth  not  reside  therein.  It  also  prescribes 
the  form  of  proceeeding.  (a) 

The  garnishee,  in  an  attachment  cause,  may  plead  in  bar,  that  at  time  of 
issuing  the  attachment,  the  alleged  debtor  was  a  citizen  of  the  State, 
and  residing  therein ;  the  non-residence  of  the  debtor  in  this  case,  was 
as  essential  as  his  indebtedness,  (h) 

The  plaintiff  in  an  attachment  cause  cannot,  by  his  affidavit,  conclude  the 
garnishee,  upon  the  question  of  jurisdiction  in  the  C!ourt.  He,  the  gar- 
nishee, may  deny,  by  plea,  the  truth  of  facts  essential  in  such  affidavit, 
and  thus  show  the  Court  had  not  jurisdiction  rightfully. 

Under  the  Act  of  1715,  no  attachment  can  issue  against  a  resident  defendant, 
until  a  second  capias  shall  have  been  returned  non  est. 

It  has  been  repeatedly  decided,  that  if  the  affidavit  of  the  creditor  is  in  any 
respect  defective,  its  defects  may  be  relied  on  in  any  stage  of  the  pro- 
ceedings, (c) 

The  necessity  of  an  averment  in  the  affidavit,  of  the  citizenship  of  the  plain- 
tiff, is  now  done  away  with  by  the  Act  of  1884;  but  whether  it  be  there 
stated  or  not,  that  Act  requires  the  plaintiff,  at  the  time  of  trial,  to  prove 
his  citizenship. 

The  affidavit  is  indispensable,  in  order  to  give  to  a  magistrate  authority  to 
order  an  attachment  by  the  clerk  of  the  County  Court,  but  when  the 


(a)  Under  Rev.  Code,  Art.  67,  IV,  sec.  1,  every  person  that  has  the  right 
to  become  a  plaintiff  in  any  proceeding  before  any  judicial  tribunal  in  this 
State,  may  become  a  plaintiff  in  an  attachment  against  a  non-resident  or 
Absconding  debtor. 

(h)  Cited  in  Lambden  vs.  Bowie^  2  Md.  888,  where  it  is  said  that  in  the  case 
in.  the  text  ''a  plea  was  resorted  to,  and  the  plaintiff  demurred.  The  ques- 
tion thus  presented  was  not  whether  a  motion  to  quash  would  have  been 
proper,  but  whether  it  was,  so  essentially  the  only  appropriate  proceeding 
that  a  plea  could  not  be  allowed.  The  Court  overruled  the  demurrer  and 
held  the  plea  to  be  good. "  *  *  ''We  think  that  such  defects,  not  apparent 
in  the  proceedings  upon  attachments  as,  according  to  the  authority  of  Camp- 
bell vs.  MorriSy  8  H.  &  McH.  might  be  made  available,  on  a  motion  to  qoashi 
may  now  be  used  in  the  same  manner,  or  may  be  pleaded  at  the  option  of 
the  garnishee.  When  the  plea  is  resorted  to,  it  must  be  after  appearance, 
for  it  would  be  altogether  irregular  to  admit  a  plea  before.  ^^ 

(c)  Cited  in  Clarke  vs.  Meixsell,  29  Md.  227.  See  CampbeU  vs.  Morris,  8  fl. 
A  McH.  289,  note  (c). 
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Conn  gives  judgment,  it  must  be  because  there  is  legal  proof,  that  the 
debtor,  in  the  language  of  the  Act,  is  not  a  citizen  of  the  State,  and  not 
residing  therein,  (d) 

At  some  stage  of  the  proceedings,  and  in  some  form  or  other,  the  garnishee 
must  have  the  power  of  denying  the  truth  of  the  matters  charged  in  the 
affidavit. 

The  design  of  the  attachment  law  is,  as  well  to  protect  our  own  citizens 
while  within  the  reach  of  the  Staters  process,  against  any  such  summary 
proceeding,  as  to  give  the  citizens  of  the  United  States  a  remedy  against 
debtors,  whose  persons  are  out  of  the  reach  of  our  process,  but  who 
have  property  within  our  territory  and  jurisdiction,  (d) 

The  plaintiff  in  attachment  need  not  file  a  declaration.  The  plea  of  the  gar- 
nishee is  to  the  writ  of  attachment,  and  the  business  of  the  plea  is,  to 
show  why  the  attachment  should  be  quashed,  (e) 

By  the  Acts  of  1882,  ch.  280;  1884.  ch.  79;  and  1889,  ch.  89,  there  is  a  de- 
parture from  what  has  been  called  the  theory  of  our  attachment  laws. 

Originally,  the  simple  object  of  an  attachment  was,  to  cx>mpel  the  debtor  to 
give  bail,  and  appear  to  the  ordinary  suit,  and  that  object  being  accom- 
plished, the  attachment  was  necessarily  dissolved. 

*  The  design  of  the  later  laws  was  to  continue  to  the  creditor,  who  q-*^ 
has  been  obliged  to  have  recourse  to  this  process,  the  lien,  which,  ^'^ 
by  the  service  of  the  attachment,  he  had  on  the  property  attached,  un- 
less the  debtor  will  give  other  and  better  security  than  that  which  is 
afforded  by  giving  bail. 

Bail  may  be  given,  and  at  any  time  might  be  discharged,  by  surrendering 
the  principal,  and  thus  the  creditor  might  be  deprived  of  his  lien,  and 
have  no  security  for  his  debt.. 

The  law  now  leaves  the  non-resident  debtor  still  at  liberty,  by  giving  bail 
to  get  the  control  of  the  suit,  but  forbids  the  dissolution  of  the  attach- 
ment, unless  bond,  with  approved  security,  is  offered.  (/) 

But  these  laws  relate  to  non-resident  debtors,  and  must  be  confined  to  them : 
they  do  not  relate  to  abuse  or  misuse  of  the  process  of  the  Court,  and 
must  not  be  construed  to  apply  to  suits  against  residents. 

The  Act  of  1884.  ch.  79,  is  confined  to  debtors  non-resident  of  the  State. 

The  Act  of  1889,  ch.  89,  extends  the  provisions  of  the  Act  of  1884.  It  in- 
cludes absconding  debtors,  and  is  for  the  benefit  of  a  plaintiff,  or  plain- 
tiffs, one  of  whom  resided  within  the  State;  and.  moreover  requires, 
that  the  defendant,  or  some  one  of  the  defendants,  should  have  been  a 
citizen  of  the  State,  at  the  time  when  the  contract  was  made,  or  the 
debt  or  damages  accrued,  upon  which  an  attachment  may  issue. 


[d)  Cited  in  Risewick  vs.  Davis,  19  Md.  91,  93. 

(e)  Cited  in  Spear  vs.  Oriffln,  28  Md.  429.  By  the  attachment  law  a  decla- 
ration or  short  note,  expressing  the  plaintiff  ^s  cause  of  action  is  required  to 
be  filed  with  the  writ,  a  copy  of  which  is  to  be  set  up  at  the  Court  house  door 
by  the  sheriff.  This  short  note  is  regarded  in  practice  as  a  declaration,  and 
in  all  cases  when  the  garnishee  has  appeared  to  plead,  either  for  himself  or 
for  the  defendant,  it  has  been  decided  that  no  new  declaration  as  to  him  is 
necessary.  Ibid,  The  omission  to  file  the  short  note  is  ground  for  quashing 
the  attachment.    Stone  vs.  Magruder^  10  G.  &  J.  252. 

(/)  Cited  in  Bank  of  U.  S.  vs.  Merchants  Bank,  7  Gill,  489. 
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If  the  plaintiff  intended  to  avail  himself  of  the  Act  of  1889,  in  answer  to 
the  plea  of  the  garnishee  in  this  case,  he  should  have  made  it  the  subject 
of  a  replication. 

Where  an  attachment  was  granted  to  compel  an  appearance,  on  the  ground, 
among  others,  that  the  defendant  was  a  non-resident,  and  he  was  ar- 
rested, appeared,  and  gave  bail  to  the  action,  this  does  not  dissolTo  the 
attachment  as  formerly.  Both  cases  will  be  in  Court,  viz:  that  againet 
the  defendant,  as  well  as  that  against  the  garnishee.  The  defendant 
will  get  the  conduct  of  his  own  suit.  The  plaintiff  may  get  judgment 
in  both.  The  proper  course  will  be  to  delay  the  trial  of  the  attachment, 
until  a  trial  is  had  against  the  debtor  defendant. 

The  Court  is  not  precluded,  by  these  later  Acts,  from  ascertaining  the  truth, 
and  giving  the  alleged  debtor  relief,  if  his  property  has  been  wrong- 
fully seized. 

The  decision  of  the  County  Court,  permitting  the  garnishee  in  an  attach- 
ment cause,  to  file  pleas  in  bar,  and  to  the  merits,  is  not  the  subject- 
matter  of  an  appeal. 

Appeal  from  Washington  County  Goart.  This  was  an  attach- 
ment, sued  out  on  the  14th  January,  1843,  upon  two  promissory  notes 
of  Alfred  Cline,  payable  to  the  appellee,  and  upon  an  accoant  for 
money  lent  to  said  Oline  by  him.  The  affidavit  declared,  that 
**>  Charles  M.  Perry  did  also  make  oath  that  he  is  credibly  informed 
and  verily  believes,  thati  the  said  Alfred  Cline  is  not  a  citizen  of  the 
State  of  Maryland,  and  doth  not  reside  therein.'' 

*An  attachment  was  awarded  and  issued,  and  returaed, 
oJo  tt levied  upon  the  credits  of  Cline,  in. the  hands  of  the  appel- 
lant, to  amount  of,"  &c. 

The  garnishee. appeared,  and  pleaded: — 

Ist.  Non  attsumpsit  by  A.  C. 

2d.  Nulla  bona  of  A.  C.  in  his  hands. 

3d.  That  at  the  time  of  issuing  and  sning  forth  the  writ  of  attach- 
ment in  this  case,  be,  the  said  Alfred  Cline,  was  a  citizen  of  this 
State,  and  resided  therein,  &c. 

4th.  That  at  the  time  of  the  date,  and  issuing  of  the  writ  of  at- 
tachment in  this  case,  agninst  the  said  Alfred  Cline,  to  wit,  on  the 
14th  day  of  January,  1843,  and  for  a  long  time  immediately  before 
the  issuing  and  suing  forth  said  writ  of  attachment,  the  said  Alfred 
Cline  was  a  citizen  of  the  State  of  Maryland,  and  resided  therein; 
and  that  the  said  Alfred  Cline  was  taken  by  the  sheriff  of  Washing- 
ton County,  nnder  and  by  virtue  of  the  writ  of  capias  ad  responden- 
dum, which  issued  on  the  14th  day  of  January,  1843,  with  the  said 
writ  of  attachment  against  him,  the  said  Alfred  Cline,  and  to  the 
said  sheriff  directed,  and  the  said  Alfred  Cline,  being  so  in  the  cos- 
tody  of  the  sheriff  of  Washington  County,  and  under  and  by  virtue 
of  said  writ  of  capias,  appeared  in  the  Washington  County  Court  to 
said  writ  or  action,  and  gave  and  entered  special  bail  to  said  action, 
and  this  the  said  garnishee  is  ready  to  verify,  wherefore,  &c. 
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5th.  That  the  said  Alfred  Gline  was  arrested  and  taken  by  the 
sheriff  of  Washington  County,  nnder  and  by  virtue  of  the  writ  of 
€api€i8  ad  respondendum^  which  issued  on  the  14th  day  of  January, 
1843,  with  the  said  attiichment  in  this  case,  against  the  said  Alfred 
Cline,  and  to  the  said  sheriff  of  Washington  County  directed ;  and 
the  said  Alfred  Cline  being  so  in  the  custody  of  the  said  sheriff,  by 
virtue  of  the  said  arrest,  under  and  by  virtue  of  the  said  writ  of 
iiapiasj  appeared  in  the  Washington  County  Court,  where  said  action 
was  pending,  and  to  which  Court  said  writ  of,  capias  was  made  re- 
tamable,  and  thereto  obtained  his  release  and  discharge  from  the 
oQstody  of  the  sheriff,  aforesaid,  gave  special  bail  to  said  action,  and 
this  the  said  garnishee  is  ready  to  verify,  wherefore,  &c. 

•  Issues  were  made  upon  the  Ist  and  2d  pleas,  and  the  plain-  q-  ^ 
tiff  demurred  generally  to  the  3d,  4th  and  6th  pleas  in  bar,  •'1® 
and  there  was  a  joinder  in  demurrer.  The  County  Court,  [T.  Buch- 
anan, A.  J.,]  sustained  the  demurrers,  and  awarded  judgment  of 
condemnation  of  the  credits  of  A.  Cline,  upon  those  pleas. 

Exception. — ^At  the  trial  of  this  cause,  the  defendant  offered  to 
file  the  following  pleas,  before  mentioned,  which  were  set  out  at 
length  in  the  exception. 

The  plaintiff  objected  to  right  of  the  defeqdant,  David  Barr,  to 
plead  the  matters  contained  in  the  said  pleas,  by  reason  of  an  agree- 
ment made  between  the  cx)unsel  of  the  partfes  in  the  principal  suit, 
without  the  privity  or  consent  of  the  said  garnishee,  at  the  !N^ovem- 
berTerin  last  of  this  Court,  which  is  in  the  words  and  figures  fol- 
lowing, viz : — 

^^  It  is  agreed,  by  and  between  the  counsel  of  record  in  the  above 
cases,  (there  being  various  garnishees,  and  a  case  against  each 
docketed,)  and  whose  names  are  signed  to  this  agreement,  both  for 
the  plaintiff  and  the  defendant,  with  the  assent  and  authority  for 
that  purpose,  given  to  the  said  counsel  by  the  plaintiff  and  defend- 
ant in  said  cases,  that  the  said  cases  shall  be  entered  continued  to 
the  next  Court,  on  the  following  terms,  to  wit :  Should  not  the  full 
amount  of  the  plaintiff's  claim  in  said  cases,  as  evidenced  by  the 
promisBory  notes  of  said  Alfred  Cline,  filed  in  said  cases,  and  all 
costs  of  said  cases  be  paid  to  the  said  plaintiff,  or  his  attorneys,  or 
otherwise  satisfactorily  arranged  wich  said  plaintiff',  or  his  attorneys 
by  the  first  day  of  the'next  March  Term  of  said  Court,  then,  and  in 
that  event,  judgment  of  condemnation  shall  be  entered  by  said  Court, 
condemning  the  property  attached  for  the  payment  of  said  claim  of 
the  plaintiff,  and  all  costs.  It  is  also  further  agreed  and  understood, 
by  and  between  said  parties,  acting  by  their  counsel  aforesaid,  that 
the  said  claim  of  said  Perry,  shall  be  in  no  way  reduced  by  any  set- 
off or  discount,  to  be  urged  or  pleaded  by  said  Alfred  Cline,  except 
what  may  be  admitted  by  said  plaintiff,  or  his  attorneys.  And  it  is 
farther  agreed,  that  the  said  Alfred  Cline  shall,  at  the  next  term  of 
said  Oouit,  interpose  no  difficulty  whatever,  or  obstacle,  to  a  judg- 
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ment  of  *  oondemDation  against  the  property  and  credits  at- 
^"  tached«  by  virtue  of  the  attachment  issued  in  said  case,  to  the 
amount  of  the  said  claim  of  said  Perry.  It  is  also  agreed,  that  the 
said  Perry  waives  all  claim  for  the  money,  charged  as  loaned,  in  the 
statement  and  affidavit  filed  in  said  cause,  and  any  other  claim,  ex- 
cept what  arises  from  said  notes." 

The  plaintifi;',  upon  the  reading  of  this  agreement,  prayed  the 
Court  to  reject  the  said  pleas,  except  the  plea  of  nulla  banaj  upon 
the  ground,  that  all  tl\e  other  pleas  were  offered  by  the  garnishee  <m 
behalf  of  the  said  Alfred  Gline,  the  principal  defendant,  who,  by  his 
said  agreement,  had  precluded  himself  from  filing  the  said  pleas. 
But  the  Court,  (T.  Buchanan,  A.  J.,)  overruled  the  said  objection, 
and  permitted  the  said  garnishee  to  file  the  said  pleas.  The  plain- 
tiff excepted. 

The  garnishee  prosecuted  this  appeal. 

The  cause  was  argued  before  Abgheb,  C.  J.,  Dobsey,  Cham- 
BEBS,  Magbudeb,  and  Mabtin,  JJ. 

Palmer  and  MeMahon^  for  the  appellant.  Oearge  Schley  and  If. 
Price,  for  the  appellees. 

Magbudeb,  J.  delivered  the  opinion  of  this  Court.  In  decidinn; 
the  questions  which  arise  in  this  case,  it  is  to  be  assumed,  that  the 
defendant  in  error,  is  a  citizen  of  Maryland.  Being  so,  the  Act  of 
Assembly,  1795,  ch.  56,  authorizes  him  to  proceed,  by  attachment, 
against  any  person  bona  fide  indebted  to  him,  who  is  not  a  citizen  of 
the  State,  and  doth  not  reside  therein.  It  also  prescribes  the  form 
of  proceeding. 

The  affidavit  upon  which  the  attachment  in  this  case  was  issned, 
states,  that  the  defendant  in  error,  is  credibly  informed,  and  verilj 
believes,  ^Hhat  his  debtor,  A.  Cline,  is  not  a  citizen  of  the  State, 
and  does  not  reside  therein."  The  attachment  was  laid  in  the  bands 
of  the  plaintiff  in  error,  who  appeared  to  show  cause  why  the  prop- 
erty of  this  debtor,  which  was  according  to  the  return  of  the  sheriff, 
in  his  hands,  should  not  be  condemned.  With  other  pleas,  the  gar- 
nishee pleaded,  that  at  the  time  of  the  issuing  of  the  attachment, 
the  alleged  debtor  *  was  a  citizen  of  the  State,  and  residing 
^'  "  therein.  To  this  plea  the  defendant  in  error,  put  in  a  general 
demurrer,  which  was  sustained  by  the  Court,  and  the  first  question 
is,  whether  there  be  not  error  in  this! 

To  warrant  the  proceeding  by  attachment  in  this  case,  the  non- 
residence  of  the  debtor,  is  as  essential  as  his  indebtedness.  It  was 
because  he  was  alleged  to  be  a  non-resident,  that  the  defendant  in 
error,  was  enabled  to  obtain  the  attachment.  If,  then,  it  be  true,  as 
the  garnishee  in  this  plea  alleges,  that  the  debtor  was  a  citizen  of 
the  State,  and  residing  therein  when  the  attachment  was  issned, 
then  the  proceeding  was  infraudem  legis.    The  demurrer  to  the  plea 
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admits,  that  the  debtor  was  a  citizen  of  the  State,  and  residing 
therein  when  the  attachment  was  issued.  If  so,  it  is  a  case  in  which 
the  Court  below  had  no  jurisdiction,  unless  the  defendant  in  error, 
can  give  to  it  jurisdiction  by  his  affidavit,  admitted  to  be  untrue  in 
this  respect. 

It  is  insisted,  however,  that  although  the  proceedings  in  this  case 
be  in  violation  of  law,  and  although  of  this  case,  the  Court  had  not 
rightfully  jurisdiction,  yet,  of  this,  the  garnishee  cannot  avail  him- 
self. ^^Snch  a  doctrine,  (said  a  Court  of  a  sister  State,)  is  attended 
with  the  most  pernicious  consequences.  The  parties  who  issued  the 
process,  are  bound  to  support  it,  when  it  is  attacked."  2  Yeates^  277. 
Such  a  doctrine  is  not  easily  to  be  reconciled  with  the  law,  as  ex- 
poaoded  by  this  Court.  '<He,  (the  garnishee,)  is  a  party  to  the 
attachment,  and  can,  at  all  times,  plead  to  it,  and  object  to  its  ille- 
gality or  irregularity."  10  O.  <&  J.,  386.  Such  a  doctrine,  puts  it  in 
the  power  of  a  creditor  to  repeal,  in  effect,  so  much  of  the  law  of 
1715,  as  declares,  that  no  attachment  shall  issue  against  a  defend- 
aDt  residing  in  the  State,  until  a  second  writ  shall  have  been  returned 
non  esty  because  if  the  pretended  creditor  chooses  to  swear,  that  he 
is  ^^  credibly  informed,  and  verily  believes  his  alleged  debtor  to  be  a 
DOD-resident,  that  non-residence  could  never  afterwards  be  denied- 
eitber  by  the  debtor  himself,  or  by  his  garnishee,  who  is  bound  to 
protect  the  effects  in  his  hands,  until  the  law  makes  it  his  duty  to 
surrender  them  to  a  stranger." 

•  When,  in  the  Supreme  Court  of  Vermont,  it  was  urged  by  q*  ^ 
connsel,  that  "the  trustee,  (garnishee,)  is  summoned,  for  the  ^^^ 
sole  and  only  purpose  of  disclosing,  whether  or  not  he  had  in  his 
hands  the  effects  of  the  debtor,"  the  Court  correctly  replied,  "  as  a 
general  rule,  and  at  common  law,  a  man  can  have  no  legal  proceed- 
ings taken  against  him,  in  relation  to  his  debts  and  dealings,  except 
by  his  creditor."  This  is  a  right  and  privilege  of  no  inferior  import- 
ance. That  a  man  should  be  called  into  Court,  and  there  subjected 
to  personal  examination,  upon  oath,  in  relation  to  his  debts  and 
dealings  with  third  persons ;  a  proceeding  which,  even,  those  third 
persons  could  not  themselves  take,  especially  in  a  Court  of  law,  is 
not  to  be  suffered,  but  in  cases  of  imperative  necessity,  and  by  ex- 
press and  clear  law.  This  statute  clearly  inted'eres  with  the  common 
law  rights  of  the  trustee,  (garnishee,)  in  many  important  particulars. 
It  subjects  him  to  the  process  of  a  stranger,  with  whom  he  has  no 
privity.  It  calls  him  into  Court,  when  his  creditor  does  not  desire 
it.  It  subjects  him  to  personal  disclosure.  9  Vermont  ReporUt,  273. 
See  also  Ut  Oreen^s  N.  J.  Reports,  131,  250. 

Surely,  when  an  individual  is  subjected  to  all  this,  and  is  brought 
into  Court,  to  show  cause  why  he  should  not  pay  the  debt  of  another 
person,  because  to  that  person  he  may  be  indebted,  he  must  have  a 
right  to  show,  ths^t  this  proceeding,  which  is  clearly  in  derogation  of 
bis  common  law  rights,  is  a  proceeding  forbidden  by  the  law ;  he  must 
16  3  G. 
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have  a  right  to  deny  the  existence  of  facts,  which  the  statute,  itselff 
declares  must  exist,  in  order  to  give  jarisdiction  to  the  Court.  Is 
it  trae,  that  here,  although  the  supposed  debtor  of  another  person 
is  not  to  be  harassed,  and  the  property  of  debtors  is  not  to  be 
seized,  but  in  cases  of  imperative  necessity-,  yet,  the  creditor  him- 
self, by  swearing  to  that  which  is  untrue,  can  produce  those  evils, 
and  the  law  is  powerless  to  afford  relief  to  persons  who  are  thus 
wronged  and  oppressed  f  The  garnishee,  we  are  told,  is  precluded 
from  questioning  the  jurisdiction  of  the  Court,  al(hough  its  want  of 
jurisdiction  is  admitted  by  the  plaintiff;  and  the  debtor  certainly 
cannot,  after  be  has  appeared  to  the  suit,  in  order  to  resist  what  he 
may  deem  to  be  an  unjust  demand,  and  to  save  his  property  from 
sacrifice. 

^  ^  •  It  has  been  repeatedly  decided  by  this  Court,  that  if  the 
•''^^  affidavit  of  the  creditor  is  in  any  respect  defective,  its  defects 
may  be  relied  on  in  any  stage  of  the  proceedings.  See  6  H.d'J. 
446 ;  Q  H,  i&  J.  133.  Surely,  the  motion  to  quash  the  attachment, 
may  be  made  by  the  garnishee,  as  well  as  by  any  other  person,  and 
when  he  makes  these  objections,  and  directs  the  attention  of  the 
Court  to  any  defect  in  the  proceedings,  is  he  not  showing  cAuse  why 
the  goods  of  the  debtor,  in  his  hands,  shall  not  be  wrested  from  him, 
to  pay  the  supposed  debt  on  which  the  attachment  is  issued  Y  He 
may  then  show  cause,  even  although  he  has  effects  of  the  debtor  in 
his  hands. 

But,  in  this  case,  the  objection  is  not  to  the  form  of  the  affidavit 
\t  does  state  the  debtor  to  be  a  non-resident,  and  it  is  insisted,  that 
the  affidavit,  in  this  respect,  is  not  to  be  contradicted. 

The  creditor,  then,  is  allowed  to  prove  this  all-essential  point,  by 
swearing  that  he  is  credibly  informed,  and  verily  believes  it  to  be 
true,  although  no  disinterested  witness  would  be  allowed  to  state 
what  he  was  credibly  informed,  and  though  he  verify  believed  it  to 
be  true.  Now,  it  would  be  difficult  to  prove,  that  so  much  of  the 
affidavit  as  relates  to  the  debtor,  not  being  a  citizen  of  the  State, 
nor  residing  therein,  is  incontrovertible,  and,  yet,  that  the  truth  of 
the  residue  of  the  affidavit  may  be  questioned.  In  the  residue  of 
the  affidavit,  he  is  required  to  speak  positively ;  he  is  testifying  to 
what  he  is  required  to  know,  not  to  what  he  believes  to  be  true.  Yet, 
it  can  scarcely  be  pretended,  that  the  affidavit  furnishes  condasire 
evidence  of  the  amount  of  indebtedness,  or  that  the  creditor  is  a 
citizen  of  one  of  the  States,  territories  or  districts. 

In  the  case  of  Dawson  vs.  Broton^  12  0,  <fc  J.  53,  it  was  decided, 
that  the  creditor  is  not  bound  to  produce  before  the  Judge  or  justice, 
'  all  the  written  evidence  which  may  be  in  his  possession,  and  which 
might  be  used  before  the  jury,  to  establish  the  debt,  and  entitle  him 
to  a  condemnation  of  the  property  attached.  The  affidavit,  then,  so 
far  as  it  relates  to  the  amount  of  indebtedness,  or  would  prove  auy 
indebtedness,  is  not  conclusive,  and  why  should  that  part  of  it,  in 
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irhich  the  creditor  swears,  toaching  what  he  does  not  pretend  that 
he  knew,  be  *  treated,  as  would  be  a  record,  against  which  q^^ 
there  can  be  no  averment  f  o41 

It  is  unnecessary  here,  to  collect  the  various  cases  to  which,  in  the 
trial  of  the  attachment,  (the  creditor  against  the  garnishee,)  the 
creditor  was  defeated,  l)ecause  he  omitted  to  prove  to  the  jury,  that 
he  was  a  citizen  of  the  State,  district  or  territory,  of  which  he  pro- 
fesses to  be  a  citizen.  See  the  case,  Mandeville  vs.  Jarret,  6  H,  &  J. 
497 ;  and  also,  see  6  O,  i&  J.  243.  The  want  of  such  an  averment  in 
the  affidavit,  is  now  rendered  unnecessary,  by  the  Act  of  1834,  ch. 
79,  but  whether  it  be  stated  in  the  affidavit  or  not,  that  Act  of 
Assembly  requires  him,  at  the  time  of  trial,  to  prove  his  citizenship. 
Now,  why  is  it,  that  this  Court  has  so  often  decided,  that  on  the  plea 
of  wm  assumpsit,  simply,  the  verdict  of  the  jury  must  be  for  the 
defendant,  unless  the  plaintiff  proves,  that  at  the  time  of  the  issu- 
ing the  attachment,  he  was  a  citizen  of  one  of  our  States,  territories 
or  districts  f  Is  it  not  to  entitle  him,  by  judgment  of  the  Court,  to 
a  condemnation  of  the  property  attached  upon  the  simple  finding  of 
the  jury,  that  a  third  person,  not  before  the  Court,  is  indebted  to 
the  plaintiff  the  ascertained  amount  f  Must  it  not  be,  that  to  entitle 
him  to  a  judgment  against  the  garnishee,  he  must  prove  to  the  jury, 
not  simply  the  amount  of  another  person's  indebtedness,  but  a  right, 
in  the  attachment  case,  to  recover  judgment  f 

The  affidavit  of  the  creditor  is  not  required,  in  order  to  furnish 
him  at  the  time  of  the  trial,  with  proof  of  his  claim,  or  of  the  citizen- 
ship of  the  plaintiff,  or  of  the  non-residence  of  the  debtor.  This 
affidavit,  stating  in  connection  with  other  mattei*s,  the  non-residence 
of  the  debtor,  is  indispensable,  in  order  to  give  to  the  magistrate 
authority  to  order  the  attachment,  but  when  the  Court  gives  judg- 
ment, it  must  be  because  there  is  legal  proof,  that  the  debtor  is,  (not 
believed  to  be,  but  is,)  in  the  language  of  the  Act,  not  a  citizen  of 
State,  and  not  residing  therein. 

How  can  the  garnishee,  at  all  times,  object  to  the  illegality,  as 
well  as  irregularity  of  the  attachment,  (as  is  said  in  10  0.  &  J.  286,) 
bat  by  denying,  or  putting  the  creditor  to  the  proof,  by  legal  testi- 
mony, of  his  own  citizenship,  the  indebtedness  *  alleged,  and  qoo 
the  non-residence  of  the  debtor?  The  argument  about  the'  ^'^'^ 
affidavit,  and  its  conclusiveness  to  establish  all  or  any  of  the  facts 
stated  in  it,  might  be  urged  with  equal  success,  to  prove,  that  if  the 
creditor  makes  the  affidavit  required  by  another  (the  5th,)  clause  of 
the  Act  of  1795,  the  garnishee  would  no  longer  be  at  liberty  to  insist, 
that  he  had  no  effecT^s  in  his  hands. 

At  some  stage  of  the  proceedings,  in  some  form  or  other,  the 
garnishee,  (having  a  right  to  object  at  all  times  to  its  illegality,  as 
well  as  irregularity,)  must  have  the  power  of  denying  the  truth  of  the 
matters  charged  in  the  affidavit.  The  law  would,  otherwise,  defeat 
one  of  its  manifest  objects.    Its  obvious  design  is,  as  well  to  protect 
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our  own  citizens,  while  within  the  reach  of  its  process,  against  aoy 
SQch  summary  proceeding,  as  to  give  to  citizens  of  the  United  States, 
a  remedy  against  debtors,  whose  persons  are  out  of  the  reach  of  its 
process,  but  who  have  property  within  its  territory  or  jnrisdictioD. 

The  question,  then,  would  seem  to  be,  whether  the  defendant  had 
a  right  to  make  the  objection  to  the  plaintiff's  recovery,  iu  the 
manner  he  did  f  It  may  be  said,  that  such  a  plea  is  unnecessary, 
because  the  plea  of  non  assumpsit  would  have  answered.  In  the  first 
place,  it  may  be  remarked,  that  upon  the  strict  rules  of  law,  the 
plaintiff  has  no  right  to  insist.  He  has  filed  no  declaration,  and 
need  not  to  file  one.  Whether  filed  or  not,  the  plea  is  and  must  be 
to  the  writ,  ^  B,  dt  J.  185 ;  and  the  business  of  the  plea  is,  to  show 
why  the  attachment  should  be  quashed.  Why  condemnation  should 
not  be  had  of  the  goods  and  chattels,  &c.,  in  the  hands  of  the  garn- 
ishee. If  the  plea  sets  forth  anything,  which,  if  true,  proves  that 
the  attachment  was  not  legally  issued,  it  is  a  full  and  complete  de- 
fence. 

It  may  be  said,  that  it  amounts  to  the  general  issue.  We  are  told, 
that  when  the  defence  consists  of  matters  of  law,  it  may  be  pleaded 
specially,  though  it  may  be  admitted  in  evidence,  under  the  general 
issue.  A  release,  coverture,  infancy,  or  payment,  may  be  pleaded 
specially  in  assumpsit ;  though  any  of  these  matters  may  be  given 
in  evidence,  under  the  plea  of  non  assumpsit  But,  even  if  it  was 
Q9Q  °^^  strictly  admissible,  it  is  a  *  defect  in  form  merely,  and  can 
^'^^  be  taken  advantage  of  only  on  special  demurrer.  Arehbold  <m 
Pleadings,  196. 

This  plea  seems  to  be  authorized  by  the  Vermont  case,  already 
referred  to,  and  in  a  case  in  5  Connect  Reports,  118,  with  which,  also, 
we  have  been  furnished  by  the  counsel  for  the  plaintiff  in  error. 

But,  what  ground  is  there  for  this  objection  f  In  Campbell  vs. 
Mo^Tis,  3  H.  (&  McH.  552,  Judge  Chase  said,  that  the  attachment, 
until  dissolved  by  bail  and  appearance,  is  a  summary  process,  and 
while  its  nature  remains  unchanged,  every  fact  is  cognizable  by  the 
Court,  which  will  not  only  quasi)  it  for  any  irregularity,  or,  (speaking 
with  reference  to  the  case  before  him,)  ^' which  will  show,  that  the 
property  attached,  does  not  belong  to  the  defendant*  and  evidence, 
dehors  or  extrinsic,  to  the  proceeding,  may  be  resorted  to,  in  order 
to  prove  the  want  of  title  to  the  property  attached." 

If  proof  of  that  fact  was  admissible,  surely  proof  of  any  other  fact, 
which  shows  that  the  plaintiff  has  been  guilty  of  an  abuse  of  this 
summary  process,  that  he  obtained  the  order  for  the  attachment, 
by  falsehood  and  fraud,  cannot  be  rejected. 

In  the  same  case,  (553,)  speaking  of  a  fact  alleged  to  exist  in  the 
case,  to  wit,  that  Robert  Morris  is  a  citizen  of  Pennsylvania,  be 
added  ^^  the  Court  are  of  opinion,  that  proof  of  that  fact  can  he 
received  on  the  attachment." 
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Jodge  Chase  was  of  the  opinion^  that  the  proof  was  to  be  made 
to  the  Court,  because  the  proceedings  is  summary,  and  without  the 
intervention  of  a  jury,  l^ow,  if  in  this  latter  respect,  the  practice 
had  not  undergone  some  change ;  if  the  proof  was  to  be  offered  to 
the  Court,  yet  this  plea  proposes  to  prove  that  fact,  and  in  this  sum- 
mary, irregular  proceeding,  the  suggestion  may  be  made  to  the  Court, 
in  the  form  of  a  plea,  as  well  as  of  a  motion.  It  was  stated,  that  the 
alleged  non-resident  debtor,  was,  in  truth,  a  citizen,  and  the  fact 
was  admitted  by  the  plaintiff.  If  the  question  was  to  be  decided  by 
the  Court,  then  the  case  was  ready  for  \t&  decision. 

But,  the  truth  is,  that  Courts  of  more  modern  times,  have  not  been 
so  partial  to  the  old  practice  of  trying  facts,  without  the  intervention 
of  a  jury,  even  in  these  summary  proceedings.  •  The  several  qo -■ 
cases  of  South  Carolina,  which  have  been  cited,  seemed  to  «''^"* 
have  tnmed  principally  on  the  question,  not  whether  the  fact  was 
triable  at  all,  but  whether  it  was  proper  for  the  Court  to  try  it.  One 
of  the  Judges  observed,  of  the  old  practice,  '^  a  short  hand  method  of 
quashing  by  motion,  a  remedy  given  by  law,  would  place  in  the. 
hands  of  the  Court  a  dangerous  power.  An  attachment  can  only 
be  considered  in  the  light  of  a  suit  or  action  of  law,  and  like  all 
other  legal  remedies,  its  want  of  propriety  or  efficacy,  must  be 
made  to  appear  in  a  regular  course  of  proceeding."  (2  Nott  dt 
McCord^s  Eeports.  132.)  And  in  the  latest  decisions  in  that  State, 
to  which  we  have  been  referred,  {2nd  HiWs  ReportSy  631,)  upon  affi- 
davit, that  the  defendant  was  within  the  State  at  the  time  the  attach- 
ment was  levied,  it  was  set  aside,  ^^  although,"  said  the  Judge,  ^Mn  a 
case  where  the  fact  was  doubtful,  the  Court  would  not  interfere." 
This  is  the  doctrine  of  a  State,  which  is  accustomed  to  require  the 
creditor,  in  order  to  obtain  an  attachment,  to  give  bond,  to  be  answer- 
able for  the  damages  which  the  defendant  may  sustain,  by  any  ille- 
gal conduct,  in  obtaining  such  attachment. 

In  Maryland,  it  ought  not  to  be  doubted,  that  these  facts,  if  dis- 
puted, may  be  submitted  to  a  jury,  and,  therefore,  may  be  pleaded. 
The  Court  cannot  sustain  this  demurrer,  without  reversing  much 
that  is  now  considered  settled  law  in  this  State. 

A  demurrer  was  filed  to  a  plea,  in  which  the  plaintiff  in  error,  after 
alleging,  that  the  debtor  was  a  citizen  of  Maryland,  at  the  time  of 
the  issuing  of  the  attachment,  proceeds,  ^^  and  he,  the  said  A.  Cline, 
was  taken  by  the  sheriff*  of  Washington  County,  under  and  by  vir- 
tue of  the  writ  of  capias  ad  respondendum^  which  issued,  with  the 
writ  of  attachment,  to  said  sheriff  directed,  and  the  said  A.  Cline 
being  custody  of  the  sheriff,  under  the  said  writ  of  capias  ad  respon- 
dendum^ appeared  in  Washington  County  Court,  and  gave  bail." 

If  this  be  true,  and  so  the  demurrer  admits,  then,  according  to  the 
old  decisions,  the  attachment  was  dissolved,  even  although  it  was 
regularly  and  properly  issued  against  a  debtor,  who  at  the  time  was 
a  non-resident.    Of  course,  the  garnishee  in  this  plea,  shows  cause 
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why  the  writ  should  be  dissolved.    But  the  •  old  law  has  ander* 

gone  some  change.    Besides  the  Act  of  1832,  ch.  280,  with 

which  at  present,  we  have  no  concern,  we  have  the  Acts  of  1834,  ch. 

79,  and  1839,  ch.  39,  which  it  is  insisted,  require  a  bond  in  this  case, 

before  the  attachment  can  be  dissolved. 

It  is  obvious,  that  in  these  Acts  of  Assembly,  there  is  a  departare 
from  what  has  been  called  the  theory  of  our  attachment  laws.  Origi- 
nally, the  simple  object  was  to  compel  the  debtor  to  give  bail,  and 
appear  to  the  ordinary  suit,  and  that  object  being  accomplished,  the 
attachment  was  necessarily  dissolved.  The  design  of  these  last  men- 
tioned laws,  was  to  continue  to  the  creditor,  who  has  been  obliged 
to  have  recourse  to  this  process,  the  lien,  which,  by  the  service  of 
the  attachment,  he  had  on  the  property  attached,  unle^ss  the  debtor 
will  give  other  and  better  security  than  that  which  is  afforded  by 
giving  bail.  Bail  may  be  given,  and  at  any  time  may  be  discharged, 
by  surrendering  the  principal,  and  thus  the  creditor  may  be  deprived 
of  his  lien,  and  have  no  security  for  his  debt.  Hence,  the  law  leaves 
.  the  non-resident  debtor  still  at  liberty,  by  giving  bail,  to  get  the 
control' of  the  suit,  but  forbids  the  dissolution  of  the  attachment, 
unless  bond,  with  approved  security,  is  offered.  Bat,  these  laws 
relate  to  attachments  against  non-resident  debtors;  (the  Act  of 
1839,  ineludes  absconding  debtors,)  and  must  be  confined  to  them. 
They  do  not  relate  to  cases  in  which  there  has  been  an  abase  or 
misuse  of  the  process  of  the  Court.  They  must  not  be  constroed  to 
apply  to  suits  against  residents,  and  unless  ^^  the  Court  can  superintend 
and  control  the  writ,  by  keeping  it  within  the  design  and  intent  of 
the  Act,  it  becomes  an  engine  of  great  oppression  and  abuse.'' 

The  Act  of  1834,  unquestionably,  does  not  embrace  the  case  before 
us.  It  is  confined  in  its  provisions  to  debtors,  not  resident  in  the 
State,  and  the  plaintiff,  in  this  case,  by  demurring  to  the  plea,  admits, 
that  the  debtor  resided  in  the  State  at  the  time  the  attachment  was 
issued. 

The  Act  of  1839  extends  the  provisions  of  the  Act  of  1834.  The 
former  law,  however,  is  for  the  benefit  of  a  plaintiff  or  plaintiffs,  one 
of  whom  resided  within  the  State,  and  moreover  requires  that  the 
defendant,  or  some  one  of  the  defendants,  •  should  have  been 
^'^^  a  citizen  of  the  State,  at  the  time  when  the  contract  was  made, 
or  the  debt  or  damages  accrued. 

If  the  plaintiff,  in  this  cause,  intended  to  avail  himself  of  the  pro- 
visions of  this  law,  he  should,  in  a  replication,  have  brought  himself 
within  them. 

The  last  demurrer  requires  us  to  assume,  that  the  debtor  was  a 
non-resident;  and  if  so,  the  statute  says,  the  attachment  shall  not 
be  dissolved  unless  the  defendant  gives  bond,  with  good  secarity. 
The  circumstance,  that  he  has  given  bail  and  appeared,  does  not 
dissolve  an  attachment  issued  against  a  non-resident.  The  law  bad 
been  so,  but  thus  far  is  altered  by  the  Legislature ;  he  has  still  a 
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right  to  give  bail  and  appear,  and  thereby  get  the  conduct  of  his 
own  snit ;  but  if  he  be  a  non-resident,  the  bail  and  appearance  will 
no  longer  dissolve  the  attachment.  Both  cases  will  be  in  Court. 
The  plaintiff  may  get  judgment  in  both,  and  the  proper  course  will 
be  to  delay  the  trial  of  the  attachment,  until  a  trial  is  had  in  the 
other  case. 

The  Court,  then,  is  not  precluded  from  ascertaining  the  truth,  and 
giving  the  alleged  debtor  relief,  if  his  property  has  been  wrongfully 
seized. 

The  affidavit  ia  not  conclusive.    The  fact  of  non -residence  mav  be 

Mm 

enquired  into.  The  great  purposes  of  the  Act,  said  the  Supreme 
Court  of  New  Jersey,  in  the  case  Ist  Greerij  134,  are,  by  seizing  the 
property  of  a  debtor,  to  compel  his  appearance,  to  answer  the  demand 
of  the  plaintiff;  when  from  non-residence  or  flight,  he  is  beyond  the 
process  of  our  judicial  tribunals,  and  on  his  failure  of  appearance,  to 
apply  such  property  to  the  just  end  of  satisfying  his  debts.  An 
attachment  is  an  extraordinary,  not  an  ordinary  writ.  To  use  it 
when  the  debtor  is  within  the  reach  of  ordinary  process,  is  wholly 
inconsistent  with  the  spirit  and  design  of  this  mode  of  procedure. 

We  should  not  be  disposed  to  say,  that  the  Court  below  acted 
wrong  in  receiving  the  pleas,  but  from  such  a  decision  it  is  not  the 
right  of  a  party  to  appeal  to  this  Court. 

Ist  and  2nd  demurrer  overruled  and  judgment  reversed;  3rd  de- 
marrer  and  exception  affirmed,  and 

Judgment  for  the  appellant^  with  costs. 


•  David  Chaney  and  Wife  vs.  William  Tipton  and    327 

Wife  and  others. — December,  1845. 

Upon  a  bill  filed  by  husband  and  wife,  against  the  co-heirs  of  the  wife,  to 
procure  the  division  or  sale  of  their  father ^s  real  estate,  of  which  he 
died  seized  and  intestate,  the  fact,  that  one  of  the  co-heirs,  defendants, 
had  purchased  the  wife^s  interest  from  her  husband,  and  also  the  inte- 
rest of  the  other  heirs,  no  conveyance  having  been  procured  from  the 
wife,  in  the  mode  prescribed  by  law,  to  pass  the  real  estate  of  the  feme 
covert^  will  not  prevent  the  County  Court  from  issuing  a  commission, 
and  directing  and  allowing  an  election  to  be  made  by  the  parties  en- 
titled, according  to.the  Act  regulating  Descents,  (a) 

After  an  election  is  made,  and  the  bonds  for  the  purchase  money  are  about 
to  be  given:  or  if  the  election  shall  be  refused,  when  the  proceeds  of 
sale  are  about  to  be  distributed,  the  Court  will  take  into  consideration 
the  rights  of  the  purchaser,  and  adjust  the  details  of  the  transaction 
accordingly. 


(a)  Cited  in  Johns  vs.  Reardon,  11  Md.  469,  470;  Steffey  vs.  Steffey,  19  Md. 
13;  BiUingffleaTS.  Baldwin,  23  Md.  118;  Oelston  vs.  Frazier,  26  Md.  344.  A 
feme  covert  can  be  divested  of  her  estate  only  in  the  mode  provided  by 
statute.    Johns  vs.  Reardon. 
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The  rights  of  the  purchaser,  and  the  means  of  securing  his  interest,  miut 
he  determined  hj  the  nature  of  the  interest  acquired  bj  him. 

Under  the  Act  to  Direct  Desents,  the  alienee  of  an  heir,  in  the  cases  tiierein 
provided  for,  is  authorized  to  stand  in  the  place  of  his  vendor,  as  to  the 
right  of  election  or  distribution. 

If  his  interest  or  claim  be  such  as  a  Court  of  equity  will  specifically  enforce, 
the  remedy  must  be  sought  by  the  proper  process  of  the  Chancery 
Court:  for  any  other  contract  in  relation  to  land,  the  ordinary  remedies 
at  law,  or  in  equity,  as  the  case  may  require,  will  be  open  to  the  party 
entitled,  (h) 

Appeal  from  the  equity  side  of  Allegauy  Coanty  Court.  This 
cause  was' before  the  Court  in  1840,  and  is  reported  in  11  6.  &  J.  253, 
and  then  remanded  for  further  proceedings. 

In  an  amended  bill,  the  appellants  alleged,  that  Susannah  GbaDey 
is  one  of  the  beirs-at-law  of  Thomas  Stallings,  deceased  and  id- 
testate,  leaving  at  the  time  of  his  death  the  following  children  and 
heirs-at-Iaw,  besides  the  said  Susannah,  viz:  Mary,  wife  of  William 
Tipton,  Lloyd  Stalliugs,  Elizabeth,  wife  of  Samuel  North,  all  of  fall 
age;  that  at  the  time  of  his  death,  the  said  Thomas  was  seized  of  a 
large  real  estate,  and  that  his  heirs  cannot  agree  among  themselves 
as  to  the  division  thereof.  Prayer  for  a  commission  under  the  Act 
to  Direct  Descents,  and  proceed  according  to  its  provisions  to  divide 
the  estate,  &c. 

QOft  *  ^  commission  was  thereupon  ordered  by  the  Court  15th 
^^^  May,  1841,  and  issued  on  the  11th  August  following.  The 
commissioner's  return,  stated,  they  had  determined  that  the  estate 
of  the  deceased  could  not  be  divided,  without  loss  to  the  parties  in- 
terested therein,  as  named  in  the  commission,  and  valued  the  estate 
at  $5,580.50. 

On  the  13th  May,  1842,  the  Court,  [Buchanan,  A.  J.]  ordered,  that 
the  report  and  return  of  the  commissioners  be  confirmed;  that  the 
several  parties,  entitled  to  their  election  under  the  Act  of  1820,  ch. 
191,  and  its  supplements,  be  and  appear  in  this  Court  on  the  2nd  day 
of  the  next  October  Term  of  this  Court,  to  exei*cise  and  determine 
their  respective  rights  of  election,  provided  that  the  confirmation  of 
the  report  of  the  commissioners  by  the  Court,  and  the  election  of  any 
of  the  parties  to  take  the  property  at  the  valuation  of  the  commis- 
sioners, or  their  refusal  to  take  it  at  said  valuation,  shall  not  preja- 
dice  the  defendants,  nor  be  of  any  avail  to  the  complainants,  if  the 
Court  shall,  on  the  final  hearing,  be  of  opinion,  that  the  com- 
plainant is  not  entitled  to  the  relief  sought  by  the  bill;  the  object  of 
this  order  being  only  to  facilitate  the  proceedings,  and  bring  the 
cause  to  a  final  issue,  with  as  little  delay  as  possible. 

Nothing  being  done  under  the  order  of  May,  1842,  the  cause  at 
October  Term,  1842,  was  ordered  to  set  down  for  final  hearing  at  the 
next  term. 


(&)  Cited  in  Jenkins  vs.  Simms,  45  Md.  536. 
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At  May  Term,  1843,  the  Oonnty  Court,  [Buchanan,  A.  J.]  de- 
creed:— 

The  bill  seeks  for  a  sale  of  the  real  estate  of  Thomas  Stallings,  de- 
ceased, in  order  that  the  proceeds  thereof  may  be  distributed  among 
his  heirs-at-law,  of  whom  Mrs.  Chaney,  the  wife  of  David  Chaney,  is 
one:  which  is  resisteil  by  Lloyd  Stallings.  one  of  the  defendants,  on 
the  ground,  that  before  the  institution  of  the  suit,  he,  the  defendant, 
purchased  of  the  complainants  all  their  interest  in  the  estate  of  the 
said  Thomas  Stallings,  their  father,  and  that,  therefore,  they  have  no 
right  to  call  for  a  sale  of  the  estate. 

The  contract  for  a  sale  of  the  interest  in  the  estate  of  T.  S.,  and 
proof  of  the  payment  of  part  of  the  purchane  money  by  L.  S.,  may 
be  seen  by  looking  into  the  proceedings,  and  need  not  •here  q^^o 
be  more  particularly  refen*ed  to.  It  may  be  admitted,  that'  ^"^^ 
the  contract  or  agreement  entered  into  by  Chaney  and  wife  with  L. 
8.,  on  the  26th  April,  1830,  was  void  as  it  respects  Mrs.  Chaney.  Tet 
it  by  no  means  follows,  that  it  was  not  a  binding  contract  in  regard 
to  C,  himself,  who  was  competent  to  contract  for  the  sale  of  their 
interest  in  the  estate  of  T.  S.  which  descended  to  his  children,  as 
stated  in  the  complainant's  bill.  The  reason  why  the  contract  was 
void  in  regard  to  Mrs.  C,  is,  that  she  was  a  feme  covert^  who,  in  con- 
templation of  law,  could  make  no  binding  contract,  and  whose  con- 
tracts consequently,  are  considered,  both  at  law  and  in  equity,  as 
void  and  inoperative,  and  such  as  will  not  be  enforced  against  her ; 
bat  the  husband  has  no  such  privilege,  and  although  he  can  make  no 
contract  which  can  bind  the  wife's  estate,  unless  it  be  by  deed,  duly 
executed  and  acknowledged,  pursuant  to  the  provisions  of  the  Act  of 
Assembly,  in  such  cases  made  and  provided,  yet  he  may  make  a  con- 
tract for  the  sale  of  his  wife's  real  estate,  which  would  be  binding  on 
himself,  and  which  the  law  would  enforce  against  him. 

Id  this  case,  C.  and  wife  agreed  to  sell  her  interest  in  her  father's 
estate  to  the  defendant,  L.  S.,  who  paid  them  about  $500,  part  of  the 
purchase  money,  and  yet  C.  is  prosecuting  a  bill  for  the  sale  of  T. 
S's  real  estate,  for  the  sale  of  which  to  the  defendant,  L.  S.,  he  has 
paid  him  about  $500,  as  before  remarked;  now,  although  tbis  pay- 
ment cannot  affect  Mrs.  C's  right  or  title  to  the  land  in  question,  in 
case  she  should  survive  her  husband,  yet  her  husband  cannot  be  per- 
mitted to  sustain  such  a  suit  in  the  face  of  his  agreement,  under  the 
ciicamstances  of  the  case. 

If  such  a  claim  should  be  sustained,  would  it  not  be  to  allow  him 
to  keep  his  wife's  estate,  and  also  the  purchase  money,  which  the  de- 
fendant has  paid  for  it,  and  would  not  such  a  state  of  things  be  ab- 
horrent to  justice! 

If  G.  and  wife  are  entitled  to  the  land,  notwithstanding  the  agree- 
ment and  payment  aforesaid,  let  them  prosecute  their  suit  at  law, 
where,  perhaps,  they  may  be  entitled  to  recover  the  possession  of  the 
bod,  the  legal  title  to  it  not  having  been  conveyed  by  them  to  the 
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QQn  ^^^®^^^^*  ^°^9  ^^i^  ^^  ^^  application  *  to  equity,  and  if  the 
•'•'"  claim  is  in  violation  of  equity  and  justice,  how  can  it  receive 
the  sanction  of  this  Court  f  To  get  over  this  difficulty,  the  coiu- 
plainants  contend,  that  the  defendant  failed  to  make  his  payments 
punctually  at  the  times  specified,  and  that,  consequently,  the  con- 
tract ought  not  to  be  enfjorced  against  them,  as  time  was  made  an 
essential  part  of  the  contract,  and  was  an  inducement  with  them  to 
make  it.  Now,  suppose  this  to  be  the  true  construction  of  the  agree- 
ment, and  that  the  Court  would  not  enforce  it  against  the  com- 
plainants, after  the  failure  of  the  defendant  to  make  the  payments  at 
the  periods  fixed  upon  by  the  contract,  still  it  does  not  follow,  that 
the  complainants  are  entitled  to  recover  in  this  case.  What  if  the 
payments  had  been  punctually  made  by  the  defendant,  could  the 
complainant,  in  that  case,  be  entitled  to  the  decree  of  this  Goortt 
and  yet  it  is  apparent,  that  in  such  case,  the  rights  of  Mrs.  G.  wooid 
not  be  affected  by  it ;  and  in  the  event  of  her  surviving  her  husband, 
she  would  be  entitled  to  recover,  because  the  agreement,  althongh 
binding  on  her  husband,  was,  nevertheless,  void  as  to  her.  But  the 
defendant  did  not  pay  the  whole  of  the  purchase  money,  agreeably 
to  the  stipulations  of  the  contract.  He  paid  only  part  of  it,  say 
about  $500,  which  the  complainant,  David  Chaney,  received,  and  still 
retains;  and  surely,  if  he  could  not  claim  a  decision  of  this  Court  for 
a  sale  of  the  laud,  in  case  the  whole  of  the  purchase  money  had  been 
paid,  because  it  would  be  iniquitous  to  sustain  such  a  claim,  it  fol- 
lows, that  he  is  equally  precluded,  on  principles  of  justice,  from  re- 
covering under  the  circumstances  of  the  case,  whilst  he  retains  the 
$500  which  have  been  paid  him.  Shall  he  be  permitted  to  affirm  and 
disaffirm  his  contract,  una  flatu  f  Even  at  law,  such  a  proceeding 
could  not  be  tolerated,  much  less  in  this  Court. 

If  C.  contends,  that  the  failure  of  the  defendant  to  pay  the  par- 
chase  money  at  the  times  stipulated,  released  him  from  the  obliga- 
tion of  the  contract,  and  that  he  was  no  longer  bound  by  it,  he  ought 
to  have  refunded,  or  at  least  offered  to  refund,  what  had  been  paid 
by  the  defendant  on  the  contract.  He  has,  however,  done  no  snch 
thing.  He  retains  the  payment  made  to  him,  and  seeks  to  recover 
QQi  ^^^  whole  of  the  land,  as  if  *  no  payment  had  been  made  to 
^^^   him.    Now,  is  this  just  or  equitable  f 

On  a  sale  at  law,  the  vendee,  if  he  claims  to  rescind  the  contraet, 
must  restore,  or,  at  least  offer  to  restore,  the  articles  purchased,  be- 
fore he  can  resist  the  claim  of  the  vendor.  The  vendee  will  not  be 
permitted  to  retain  the  things  purchased,  and  at  the  same  time  de- 
feat the  vendor  of  the  purchase  money;  and  the  converse  of  the 
proposition  holds  equally  good.  A  vendor  who  has  received  part  of 
the  purchase  money  from  the  vendee,  cannot  rescind  the  contract  of 
sale  for  any  supposed  default  of  the  vendee,  in  not  complying  with 
the  terms  of  sale,  unless  he  shall  have  refunded,  or,  at  least,  offered 
to  refund  the  payments  made  to  him,  and  thereby  put  the  vendee  in 
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the  condition  he  was  in  when  the  contract  was  made.  If  such  be  the 
nile  at  law,  how  much  stronger  is  it  in  equity,  where  the  Court  pro- 
fesses to  act  on  equitable  principles,  and  whose  decisions  ought  to 
have  the  sanction  of  equity  and  justice.  Here,  the  defendant  paid 
C.  about  $200  in  cash,  and  gave  him  a  negro  woman,  valued  at  9300, 
in  all  about  $500,  in  part  payment  of  the  Is^nd.  The  negro  woman 
C,  sold  for  $500,  and  he  retains  the  whole,  and  has  not  refunded,  nor 
offered  to  refund  a  cent  of  it  before  the  institution  of  the  suit.  What 
if  the  defendant  had  paid  the  whole  of  the  purchase  money,  Mrs.  C. 
would  not  have  been  any  more  bound  by  it  than  she  is  at  present  ^ 
bat  could  her  husband,  in  such  case,  be  permitted  to  sustain  a  bill  in 
equity,  against  his  own  contract  for  a  sale  of  the  land  f  To  sustain 
sach  a  proceeding  would  be,  to  countenance  dishonesty  and  fraud, 
which  could  not  be  tolerated  in  any  Court  of  justice.  Now,  if  Chaney 
had  a  right  to  rescind  the  contract,  because  it  was  not  punctually 
fulfilled  by  the  defendant,  surely*  he  ought  not  to  withhold  what  the 
defendant  had  paid  on  the  contract ;  but  before  the  institution  of  the 
salt,  it  was  his  duty  to  have  refunded,  or,  at  least,  offered  to  refund 
what  had  been  paid  him.  This  would  have  been  honest  and  just  be- 
tween the  parties,  and  had  he  done  so,  would  have  removed  the  bar- 
rier, which  now  exists,  to  the  relief  prayed  by  the  bill.  The  com- 
plainants come  into  Court,  and  ask  its  interposition  in  their  favor, 
but  before  the  Court  will  interpose,  it  *  will  take  care  that  in-  qq^ 
jnstice  is  not  done  to  the  defendant.  Let  them  do  justice  to  ^^-^ 
him  before  they  ask  for  a  decree  against  him.  This  Court,  in  doing 
justice  to  the  complainants,  will  not  be  unjust  to  the  defendant.  The 
dismissal  of  the  bill,  will  not  impair  the  rights  of  Mrs.  C,  but  pre- 
vent her  husband  from  doing  injustice  to  the  defendant.  She  may, 
if  she  survives  her  husband,  recover  her  portion  of  her  father's 
estate,  and  her  heirs-at-law  may  do  the  same.  By  marriage,  a  hus< 
band  gains  a  title  to  the  rents  and  profits  of  his  wife's  real  estate 
during  the  continuance  of  the  coverture,  except  where  he  becomes 
tenant  by  the  curtesy,  in  which  latter  case,  he  acquires  a  title  to  her 
estate  during  his  life,  2  BL  Comm.  434;  and  Chancery  will  not  inter- 
fere with  the  marital  rights  of  the  husband  over  his  wife's  real 
estate,  so  long  as  he  maintains  her  to  the  best  of  his  ability,  they 
living  together.  Vaughan  vs.  Buck,  7  Jurist,  388,  July  No.  of  the  Lata 
Lib.  237. 

In  regard  to  C,  then,  it  was  quasi,  a  sale  of  his  own  estate,  for 
although  the  fee  was  in  the  wife,  yet  the  property  was  his  during  the 
coverture ;  and  if  he  could  not  vacate  the  sale  of  his  own  estate, 
without  a  repayment  or  tender  of  what  had  been  paid  by  Stallings,. 
on  the  purchase  of  it,  neither  can  he  in  this  case,  for  he  was  compe- 
tent to  sell  it  during  the  coverture,  and  if  he  could  not  vacate  the 
sale  of  his  own  estate,  without  a  repayment  or  tender  of  what  had 
been  paid  by  Stallings,  on  the  purchase  of  it,  neither  can  he  in  this 
case,  for  he  was  competent  to  sell  it  during  the  coverture,  and  the 
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purchaser  had  a  right  to  hold  it  for  that  period,  with  which  right, 
equity  will  not  interfere.  The  property  was  liable  to  be  sold  for  C'a 
debts,  and  if  it  had  been  sold  under  a  fi.  fa.  against  him,  the  pur- 
chaser could  not  be  rightfully  disturbed  by  Chaney  and  wife  daring 
the  coverture.  For  these  aud  other  reasons  that  might  be  suggested, 
the  Court  is  of  opinion,  that  the  bill  cannot  be  sustained. 

On  the  26th  day  of  April.  1837,  this  Court  dismissed  the  bill  in 
this  case,  from  which  there  was  an  appeal  to  the  Court  of  Appeals, 
which  remanded  the  cause  to  this  Court,  with  instructions,  that  the 
bill  should  be  amended,  so  as  to  make  it  an  application  to  the  Coart 
for  a  sale  or  division  of  the  land,  under  •  the  law  of  descents. 
a39  rpjjig  jjjjg  been  done,  and  other  proceedings  had,  as  will  appear 
by  the  record.  It  is  contended  by  the  complainants,  that  the  decree 
of  the  Court  of  Appeals  is  conclusive  of  their  right  to  recover,  and 
that  this  Court  has  nothing  left  to  it  but  to  carry  the  decree  into 
eflfect.  If  this  Court  thought  that  the  Court  of  Appeals  intended  to 
decide,  definitively,  the  rights  of  the  parties,  there  would  not  be  a  mo- 
ment's hesitation  on  our  part  to  act  in  conformity  to  the  views  of  the 
superior  tribunal,  whatever  might  be  our  own  impression  of  the  sub- 
ject ;  we  know  it  would  be  our  duty  to  do  so,  and  it  would  be  always 
highly  gratifying  to  us  to  have  the  instructions  of  that  high  tribunal 
as  our  guide,  in  deciding  controversies  before  us;  so  far,  however, 
from  deciding  on  the  merits  of  the  case,  the  Court  of  Appeals  em- 
phatically say,  "that  the  substantial  merits  of  the  cause  will  not  be 
determined  by  the  reversing  or  affirming  the  decree  of  Allegany 
County  Court,  setting  as  a  Court  of  equity,  and  that  the  purpose  of 
justice  will  be  advanced  by  remanding  the  said  cause  for  further  pro- 
ceedings." The  Court  of  Appeals,  then,  did  not  decide  the  cause  on 
its  merits,  but  decided,  that  the  complainants  had  misconceived  their 
case,  and  remanded  it  under  the  provisions  of  the  Act  of  1832,  ch. 
320,  to  this  Court,  for  the  purpose  of  amending  the  pleadings,  and 
<!ansing  such  other  proceeding  to  be  had,  under  the  direction  of 
this  Court,  as  should  be  necessary  for  determining  the  cause  upon  its 
merits. 

On  the  12th  day  of  October,  1844,  decreed,  that  the  complainant's 
bill  be  dismissed,  with  costs. 

From  this  decree  the  complainants  appealed  to  this  Court. 

The  cause  was  argued  before  Archer,  C.  J.,  Dorset,  Cham- 
bers, Magruder,  aud  Martin,  JJ. 

Pigman  and  McMalion^  for  the  appellants.  W.  FHce^  lor  the  appel- 
lees. 

Chambers,  J.  delivered  the  opinion  of  this  Court.  The  material 
questions  in  this  case  are  concluded  by  the  opinion  of  this  Court  on 
the  former  appeal,  and  reported  in  11  0.  dt  J.  255.  We  adhere  to 
the  opinion  there  expressed. 
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*  In  porsuance  to  the  mandate  of  this  Court,  the  bill  and  qq^ 
proceedings  have  been  amended  in  the  Court  below;  and  we  •'•'* 
thiDk  that  Court  erred  in  not  proceeding  with  the  case  in  obedience 
to  the  Acts  of  Assembly  regulating  Descents,  by  directing  and  allow* 
iDg  the  election  to  be  made  by  the  parties  entitled,  according  to  the 
provisions  of  those  Acts. 

The  contract  of  sale  alleged  to  have  been  made  by  Chaney,  ought 
not  to  defeat  the  proceeding. 

The  estate  descended,  amongst  others,  to  Mrs.  Chaney ^  the  wife^ 
and  no  contract  made  by  her  husband  alone,  or  even  with  her  con- 
sent and  concurrence^  unless  in  the  mode  presciibed  by  law  to  pass 
the  real  estate  of  a/em«  covert^  could  divest  her  of  that  estate. 

It  is  in  virtue  of  her  estate  as  oue  of  the  heirs-at-law,  that  this 
proceeding  has  been  instituted,  and  the  contract  of  the  husband  to 
8ell  ber  interest,  or  his  own,  was  not  a  sufficient  reason  on  which  to 
dismiss  it. 

The  effect,  in  other  respects,  of  such  a  contract,  and  of  payments 
made  to  the  husband  in  virtue  of  it,  as  well  as  other  matters  alluded 
to  and  discussed  in  the  argument,  are  not  now  properly  for  review  in 
this  Court,  which  has  not  the  duty  of  adjusting  the  details;  the  pre- 
dicament of  the  case  not  being  such  as  to  make  this  adjustment,  at 
this  time,  practicable,  but  will  be  proper  for  consideration  when  the 
election  shall  be  made,  and  the  bonds  are  about  to  be  given ;  or  if 
the  election  shall  be  refused,  when  the  proceeds  of  sale  shall  be  dis- 
tributed. 

If  Stallings,  one  of  the  appellees,  has  acquired  the  interest  of  other 
co-heirs,  as  is  alleged,  the  means  of  securing  that  interest  must  be 
determined  by  the  nature  of  the  interest  acquired. 

The  Acts  of  Assembly  referred  to  authorize  the  alienee  of  an  heir, 
in  the  cases  therein  provided  for,  to  stand  in  the  place  of  the  vendor 
as  to  the  right  of  election  or  distribution.  If  the  interest  or  claim  be 
such  as  a  Court  of  equity  will  specifically  enforce,  the  remedy  must 
be  sought  by  the  proper  process  of  the  Chancery  Court.  For  any 
other  contract  in  relation  to  the  land,  the  ordinary  remedies  at  law, 
or  in  equity,  as  the  case  may  require,  will  be  open  to  the  party  enti- 
tled. The  Court  will  sign  a  decree,  reversing  the  decree  of  qq- 
the  Court  below,  and*  remanding  the  case  to  be  proceeded  in  ^^^ 
according  to  theviews  above  expressed. 

Decree  reversed^  and  cause  remanded. 

DOBSEY,  J.  dissented. 
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State  of  MiiBYLANB,  ase  of  Henbt  Fibby  vs.  Samuel  Milleb. 

.     December,  1845. 

The  principal  in  a  guardian's  bond  called  on  V.  and  asked  him  to  become 
one  of  his  sureties  in  such  bond,  and  stated  at  the  same  time,  that  the 
defendant  would  become  the  other  surety.  The  minutes  of  the  Or- 
phans' Court  showed,  that  the  Court  would  approve,  as  sureties,  the 
defendant  and  J. ;  and  on  the  face  of  said  minutes  it  appeared,  that  the 
name  of  V.  had  been  erased  therefrom,  and  that  of  J.  substituted.  Hdd, 
there  was  no  evidence  that  the  defendant  signed  the  bond,  under  the 
impression  and  with  the  understanding,  that  V.  was  to  be  his  co-suretj; 
nor  that  the  minutes  were  known  to  defendant;  nor  any  misrepreaenta- 
tion  made  to  him,  as  to  the  person  who  was  to  be  his  co -security,  (a) 

It  appeared  on  the  face  of  a  guardian's  bond,  that  it  was  originally  filed 
''  —  day  of  December,  1828;"  that  the  date  was  altered  to  ''the  Srd  day 
of  May,  1834;"  that  by.  the  minutes  of  the  Orphans'  Court,  and  endone- 
ment  on  the  bond,  it  was  received,  endorsed,  and  placed  upon  record, 
the  Srd  May,  1824.  Held,  that  this  alteration  was  wholly  immaterial, 
and  did  not,  in  the  least  degree,  tend  to  alter  or  enlarge  the  liability  of 
the  defendant. 

The  alteration  of  the  date  of  a  bond  being,  under  the  circumstance,  wholly 
immaterial,  and  not  made  by  the  obligee,  the  plaintiff,  its  validity  is  in 
no  manner  affected  by  the  defendant's,  the  obligor's  failure  to  consent 
to  such  alteration. 

By  the  Act  of  1798,  ch.  101,  sub-ch.  12,  sec.  1,  guardians'  bonds  are  placed, 
in  all  respects,  on  the  same  footing  with  bonds  given  by  executora  and 
administrators;  and  by  the  Act  of  1729,  ch.  24,  sec.  21,  limitations  begin 
to  run  from  the  passing  of  such  bonds. 

Appeal  from  Washington  County  Court.  This  was  an  actioD  of 
debt,  brought  on  the  12th  November,  1841,  by  the  appellant  ;igaiDst 
the  appellee,  on  the  bond  of  Joseph  Firey,  Samuel  Miller,  and  Jacob 
Firey,  dated  3d  May,  1824,  conditioned,  that  Joseph  Firey  woald 
perform  the  duty  of  guardian  to  his  children,  Liewis  and  HeDrr. 
The  defendant,  the  appellee,  appeared  and  pleaded  non  est  factum^ 
on  ♦  which  issue  was  joined.  The  jury  found  a  verdict  for  the 
*3®   defendant. 

1st  Exception. — At  the  trial  of  this  cause,  the  plaintiff  offered  in 
evidence  to  the  jury  the  writing  obligatory  declared  on,  which  was 
witnessed  by  John  Wyant^  for  Samuel  Miller,  and  George  C.  Smoot. 

The  plaintiff,  thereupon,  further  offered  in  evidence  by  John  Wy- 
ant,  a  competent  witness,  who  proved  that  Samuel  Miller,  the  de- 
fendant, sent  for  witness  to  see  him,  the  said  Samuel  Miller,  sign  the 
said  writing  obligatory,  and  that  the  said  witness  did,  accordingij, 
see  the  said  defendant  sign,  seal  and  execute  said  bond.  The  wit- 
ness further  said,  that  he  heard  nothing  from  the  defendant  as  to 
who  was  to  be  his  co-surety. 


(a)  See  MiUer  vs.  State,  8  Gill,  141. 
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The  defendant  then  offered  in  evidence  Matthew  S.  Yanlear,  a 
competent;  witness,  by  whom  the  defendant  proved  that  Joseph 
Firej,  the  principal  in  the  said  writing  obligatory,  had  called  on  wit- 
ness, and  a«ked  him  to  become  one  of  his  sureties  in  the  said  writing 
obligatory,  the  said  Joseph  Firey,  at  the  same  time  stated  to  witness, 
that  the  defendant  wonld  become,  or  had  become  the  other  surety 
on  the  bond ;  that  the  witness  refused  so  to  become,  and  stated  that 
the  defendant  was  good  and  sufiQcient,  and  that  he  had  better  obtain 
his  brother,  Jacob  Firey ;  that  said  Jacob  Firey  was  worth  nothing, 
and  could,  therefore,  lose  nothing. 

The  defendant  then  offered  in  evidence  the  following  minutes  of 
the  proceedings  of  the  Orphans'  Court  of  Washington  County. 

"On  application,  Joseph  Firey  is  appointed  guardian  to  Henry 
Firey,  aged  eight  years,  25th  March  last;  to  Lewis  Firey,  aged  six 
years,  6th  January  last.  The  Court  will  approve  of  Samuel  Miller, 
and  Jacob  Firey,  securities.    See  bond,  dated  3d  May,  1824." 

"  True  copy,  Test,—  James  Wason,  Reg'r." 

From  which  it  appeared,  on  the  face  of  the  said  minutes  and  pro- 
ceedings, that  the  name  of  Matthew  S.  Yanlear  had  been  erased, 
and  the  name  of  Jacob  Firey  inserted  in  the  place  thereof. 

The  plaintiff  then  moved  the  Court  to  instruct  the  jury  that  there 
was  no  evidence  from  which  the  jury  could  infer  that  ♦Mat  q,^,^ 
tfiew  S.  Vanlear  becoming  a  co  surety  with  said  defendant,  «*•*  • 
was  necessary  to  make  the  said  instrument  of  writing  obligatory  on 
«the  part  of  the  said  defendant;  which  instruction  and  direction  the 
Court  [T.  Buchanan  and  Marshall,  A.  J.J  refused  to  give;  but 
were  of  opinion,  and  so  instructed  the  jury,  that  if  they  found  from 
all  the  testimony  in  the  case,  that  if  the  said  defendant  signed  and 
sealed  said  bond,  under  the  impression  and  the  understanding,  that 
the  said  Matthew  S.  Vanlear  was  to  be  his  co-surety,  that  thereby 
the  said  bond  is  not  the  deed  of  the  said  defendant.  The  plaintiff 
excepted. 

2d  Exception. — ^The  plaintiff  further  moved  the  Court  to  instruct 
the  jary,  that  it  was  not  competent  for  the  said  defendant  to  avoid 
the  said  writing  obligatory,  by  shewing  that  the  said  Joseph  Firey, 
the  principal  obligor  in  the  bond,  had  practised  any  misrepresenta- 
tions of  fraud  upon  the  said  defendant,  by  which  he  was  prevailed 
upon  to  become  the  cosurety  on  said  bond,  under  the  impression, 
that  the  said  Matthew  S.  Yanlear  was  to  become  his  co-surety,  unless 
the  said  misrepresentations  were  known  to  or  participated  in  by  the 
said  plaintiff;  which  instructions  and  directions  the  Court  refused  to 
give,  but  were  of  opinion,  and  so  instructed  the  jury,  that  if  they 
found  from  all  the  testimony  in  the  case,  that  if  the  said  defendant 
signed  and  sealed  said  bond  under  the  impression,  and  with  the  un- 
derstanding that  the  said  Matthew  S.  Yanlear  was  to  be  his  co-surety, 
'  that  thereby  the  said  bond  is  not  the  deed  of  the  said  defendant. 
The  plaintiff  excepted. 
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3d  Exception. — It  appeared  apoD  the  face  of  the  writing  obliga- 
tory, that  the  word,  <^  December,"  had  been  erased,  and  the  word 
"May"  inserted  in  the  place  thereof j  and  that  the  word  "three" 
had  been  erased,  and  the  word  "four"  inserted  in  place  thereof; 
making  the  date  of  said  bond  "  the  3d  day  of  May,  1824,"  instead 
of  " — day  of  December,  1823."  It  also  appeared  bytheminateaand 
proceedings  of  the  Orphans'  Goart,  and  by  the  said  endoraemeDt 
apon  the  back  of  said  bond,  that  the  said  bond  was  received  in  the 
Orphans'  Conrt,  endorsed  and  placed  upon  record  on  the  3d  day  of 
May,  1824. 

The  plaintiff  then  prayed  the  Court  to  instruct  the  jury,  that  there 
does  not  appear  upon  the  face  of  SHidbond.  any  *  alteration 
3ati  Qf  tijg  ^ate  thereof,  which  will  avoid  the  instrument ;  which 
opinion  and  direction  the  Court  refused  to  give  to  the  jury,  bat  were 
of  opinion  and  so  directed  the  jury,  that  if  they  believe  that  the  al- 
teration or  erasure,  above  mentioned,  was  made  after  the  said  de- 
fendant executed  said  writing  obligatory,  that  it  avoided  the  same  as 
to  him.    The  plaintiff  excepted. 

4th  Exception. — It  also  appeared  upon  the  face  of  the  said  bond, 
that  there  had  been  no  alteration  or  erasure  of  the  day  of  the  date 
of  said  bond ;  but  it  did  appear  that  the  word  "  December,"  and  the 
word  "  three,"  were  erased,  and  the  words  "  May  "  and  "  four,"  in- 
serted ;  and  it  also  appeared,  that  the  original  entries  upon  the  orin- 
ut«s  and  proceedings  of  the  Orphans'  Court,  which  has  herein  been 
referred  to,  were  made  on  the  9th  December,  1823.  , 

The  plaintiff  prayed  the  Court  to  instruct  the  jury,  that  if  they 
believed  that  at  the  time  of  the  execution  of  this  bond  by  Miller, 
the  place  of  the  date  thereof,  either  of  the  day,  month,  or  year,  was 
left  blank,  that  the  fact  of  filling  up,  or  alteration  of  said  date,  to 
make  it  correspond  with  the  time  of  the  delivery  of  the  bond,  does 
not  avoid  said  bond  as  to  said  Miller;  which  opinion  and  direction 
the  Court  refused  to  give  to  the  jury,  but  were  of  opinion,  and  so 
directed  the  jury,  that  if  they  believed  that  the  alteration  or  erasure 
above  mentioned,  was  made  after  the  said  defendant  executed  said 
writing  obligatory,  and  without  his  consent  or  authority,  that  it 
avoided  the  same  as  to  him.    The  plaintiff  excepted. 

The  State  for  the  use,  &c.,  prosecuted  this  appeal. 

The  cause  was  argued  before  Abcheb,  C  J.,  Dobsey,  Chambebs* 
Spence,  and  Mabtin,  JJ. 
J.  T.  Mason,  for  the  appellant.     W.  Price,  for  the  appellee. 

Abcheb,  C.  J.  delivered  the  opinion  of  this  Court.  We  have  care- 
fully examined  the  evidence  detailed  in  first  and  second  bills  of  excep- 
tion, and  we  perceive  no  evidence  from  which  the  jury  could  find 
that  the  bond  upon  which  the  suit  was  brought  was  signed  and 
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sealed  by  the  defendant,  *  under  the  impression  and  with  the  qq^ 
understanding,  that  Matthew  Vanlear  was  to  be  his  co-secu-  ^^^ 
rity.  There  is  no  evidence  that  the  order  entered  on  the  minutes  of 
the  Court  was  known  to  Miller,  or  that  any  representation  was  made 
to  bim  in  relation  to  the  person  who  was  to  be  his  co-security.  The 
Goart,  were,  therefore,  in  error,  in  giving  the  instructions  contained 
in  the  first  and  second  bills  of  exception.  It  is  entirely  unnecessary 
for  us  to  express  any  opinion  on  the  law,  as  announced  by  the  Court 
in  these  bills  of  exception ;  as  it  would  be  entirely  uncalled  for  by 
the  exigencies  of  the  case.  For  the  reasons  above  stated,  the  Court 
below  ought  to  have  granted  the  appellant's  prayer  in  the  first  bill 
of  exceptions. 

The  Court  were  right  in  rejecting  the  prayer  offered  by  the  appel- 
lee,  in  the  second  bill  of  exceptions,  because  the  appellant  had 
offered  no  evidence,  that  any  misrepresentation  or  fraud  had  been 
practised  upon  him. 

In  the  third  bill  of  exceptions,  the  plaintiff  prayed  the  Court  to 
inAtrnct  the  jury  that  there  does  not  appear  upon  the  face  of  the 
said  bond  any  alteration  of  the  date  thereof,  which  will  avoid  the 
instrument;  which  instruction  the  Court  refused  to  give  to  the  jury, 
but  were  of  opinion  and« so  directed  the  jury,  that  if  they  believe 
that  the  alteration  or  erasure  mentioned  in  the  evidence,  was  made 
after  the  said  defendant  executed  said  writing  obligatory,  that  it 
avoided  the  same  as  to  him. 

The  bond,  when  presented  to  the  defendant,  and  when  executed 
by  him,  was  dated  as  of  December  — ,  1833.  The  only  blank  in  the 
bond  consisted  in  not  designating  the  particular  day  of  the  month 
of  December,  when  it  was  executed.  In  the  bond  filed,  and  upon 
which  this  suit  has  been  brought,  the  mouth  and  the  year  was  erased, 
and  in  lieu  thereof  was  inserted,  '^3d  of  May,  1824."  The  bond  thus 
described  was  filed  in  the  Orphans'  Court  and  by  that  Court  ap- 
proved. The  Orphans'  Court  in  December,  1823,  had  paissed  an  or- 
der that  they  would  approve  a  bond  signed  by  the  defendant  and  M. 
Vanlear ;  the  latter,  however,  having  refused  to  become  one  of  the 
securities,  Jacob  Firey  signed  the  same,  as  co-security,  in  the  place 
of  M.  Vanlear,  and  the  bond  thus  signed  as  we  have  seen,  was  ulti- 
mately approved  by  the  Orphans'  Court,  as  ♦appears  by  the  q -^ 
alteration  of  their  order.  The  alteration  in  the  date,  was  no  •''*^ 
doubt  occasioned  by  the  delay  of  the  principal  obligor,  in  producing 
the  bond  to  the  Orphans'  Court.  It  does  not  appear  by  whom  the 
alteration  was  miulc,  nor  is  it  material  to  enquire,  because  there  is 
no  evidence  it  was  made  by  the  plaintiff,  and  we  consider  the  altera- 
tion wholly  immaterial ;  it  did  not  in  the  least  degree,  tend  to  alter 
or  enlarge  the  liability  of  the  defendant. 

As  regards  the  Statute  of  Limitations,  the  rights  of  the  defend- 
ant are  in  no  manner  affected.    By  the  Act  of  1798,  ch.  101,  sub-ch. 
12,  sec.  4,  guardians'  bonds  are  placed,  in  all  respects,  on  the  same 
17      '  3  G. 
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footing  with  bonds  given  by  executors  and  administrators;  and  bj 
the  Act  of  1729,  ch.  24,  sec.  21,  limitations  begin  to  ran  from  the 
passing  of  such  bonds.  The  time  of  the  passing  of  this  bond,  within 
the  meaning  of  this  Act  of  Assembly,  is  the  day  on  which  it  was 
approved  by  the  Orphans'  Court. 

If  the  above  views  are  correct,  the  Court  were  in  error  in  refasing 
to  give  the  instruction  as  prayed  by  the  plaintiff,  and  in  giving  the 
direction  which  was  given  by  them  in  this  exception. 

In  the  fourth  exception,  the  Court  refused  to  instruct  the  jury, 
that  if  they  believed  that  at  the  time  of  the  execution  of  this  bond 
by  Miller,  the  place  of  the  date  thereof,  either  of  the  day,  month,  or 
year,  was  left  blank, — that  the  fact  of  filling  up  or  alteration  of  said 
date,  to  make  it  correspond  with  the  time  of  delivery,  does  not  avoid 
the  bond  as  to  Miller;  but  instructed  the  jury  (hat  if  they  believed 
the  alteration  or  erasure,  above  mentioned,  was  made  after  the  de- 
fendant executed  the  said  writing  obligatory,  aud  without  his  con- 
sent or  authority,  that  it  revoked  the  same  as  to  him.  Believing,  aa 
we  do,  that  the  alteration  in  the  date  of  the  bond  was  wholly  imma- 
terial ;  and  there  being  no  evidence  that  it  was  made  by  the  plaintiff, 
the  validity  of  the  bond  could  in  no  manner  be  affected  by  the  de- 
fendant's failure  to  consent  to  such  alteration ;  and  therefore  think 
the  Court  were  in  error,  both  in  refusing  the  instruction  prayed,  and 
giving  the  direction  adverted  to. 

Judgment  reversed^  and  procedendo  ordered. 


*  Sebastian  Bamsbubg  and  others,  Building  Committee 
•'^^  of  the  German  Reformed  Congregation  of  Jefferson  pi. 

George  McCahan. — ^December,  1845. 

M.  covenanted  with  R.  and  others^  buildihg  committee  of  the  6.  R.  GoDgre- 
gation,  that  he  should  and  would,  on  or  before  the  let  day  of,  &g.  next, 
in  consideration  of,  &c.,  to  be  paid  to  him  at  the  times  thereinafter 
specified,  well  and  substantially  erect,  build,  and  completely  finish,  a 
church  for  the  said  congregation,  upon  the  ground  belonging  to  tbem, 
according  to  the  specifications  and  dimensions  following,  &c.  The  said 
M.  further  covenanted,  that  he  should  do  or  cause  to  be  done  within 
said  time,  all  the  work  necessary  to  finish  and  complete  the  said  church. 
The  committee  agreed  to  pay  him  a  specified  sum,  when  he  should  gi^e 
bond  for  the  performance  of  the  work;  another  sum  when  the  brick 
wall  should  be  commenced,  &c.  The  parties  further  covenanted,  that 
in  case  the  building  committee  should  direct  any  more  work  to  be  done 
than  is  mentioned,  then  they  should  pay  M.  so  much  money  as  such 
work  shall  be  worth,  upon  a  reasonable  valuation.    Held: 

1st.  That  if  an  action  could  be  sustained  on  this  covenant  for  the  work  done 
by  M.  then  the  action  of  assumpsit  could  not  be  sustained  for  the  same. 

2nd.  That  M.  could  recover  for  the  extra  work,  though  done  after  the  time 
stipulated  in  the  covenant,  unless  the  time  for  the  oompletioo  of  the 
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building,  including  the  extra  work,  was  of  the  essence  of  the  agree- 
ment. 
Zrd.  That  this  covenant,  in  relation  to  the  extra  work,  is  an  independent 
covenant,  the  parties  not  designing  to  restrict  the  completion  of  the 
extra  work  to  the  day  designated  in  the  contract. 

4th.  If  the  covenant  in  relation  to  extra  ^ork  was  a  dependent  covenant, 
then  if,  such  work  had  been  required  to  have  been  performed  the  day 
before  that  designated  for  the  completion  of  the  church,  the  plaintiff 
would  have  been  bound  to  have  performed  it,  although  such  perform- 
ance might  have  required  months. 

5th.  That  as  time  in  relation  to  the  extra  work,  where  that  was  required  to 
be  done,  is  not  of  the  essence  of  the  covenant;  a  suit  for  it  could  only 
be  maintained  on  the  covenant. 

<Sth.  That  if  the  agreement  had  contained  no  covenant  in  relation  to  extra 
work,  its  terms  would  have  made  the  time  for  the  completion  of  the 
building  of  its  essence. 

Where  the  right  to  recover,  depended  upon  the  performance  of  work  alleged 
to  have  been  done,  of  which  proof  was  given,  it  is  error  in  the  Court 
refusing  the  prayer  of  the  defendant,  that  the  plaintiff  is  not  entitled  to 
recover,  to  add  an  instruction,  that  the  plaintiff  under  the  proof  is  en- 
titled to  recover.    This  takes  the  fact  from  the  jury. 

Where  the  contract  declared,  that  a  party  should  be  paid  for  work,  ^^as 
much  money  as  such  work  shall  be  worth,  upon  a  reasonable  valuation," 
the  true  construction  of  this  is,  that  the  party  shall  be  paid  as  much 
money  as  *  the  work  when  done  shall  be  reasonably  worth,  and  q^  o 
not  that  the  party  claimed  should  procure  a  valuation,  to  be  made  ^^^ 
as  a  rule  of  evidence.  The  parties  did  not  designate  any  person  to  make 
the  valuation. 

Appeal  from  Frederick  County  Court.  This  was  an  action  of 
assumpsit,  brought  on  the  llth  January,  1843,  by  the  appellee 
against  the  appellant.  The  defendants  pleaded  non  assumpsity  and 
the  jury  found  a  verdict  for  the  plaintiff. 

Ist  Exception. — The  plaintiff  to  support  the  issue  on  his  part, 
offered  in  evidence,  by  George  Moore,  that  he  is  a  stone  and  brick 
mason  by  trade ;  that  as  such,  he,  together  with  bis  partner,  K.  P. 
Haller,  were  employed  by  the  plaintiff  to  do  the  stone  and  brick 
work  of  a  church,  to  be  built  on  a  lot  of  ground  owned  by  the  Ger- 
man Reformed  Congregation  of  Jefferson,  in  the  town  of  Jefferson, 
which  church  was  to  be  built  by  the  plaintiff.  That  when  he  was 
about  to  commence  said  work,  be  thought  that  the  foundation  was 
not,  as  then  dug  out,  sufficiently  solid  to  support  the  building;  that 
he  so  stated  to  the  plaintiff,  who  thought  otherwise,  and  said  that 
he  would  stand  to  the  work ;  that  at  the  time,  the  defendants  were 
also  present,  and  that  Sebastian  Bamsburg,  one  of  the  defendants, 
said,  that  the  foundation  must  be  dug  deeper,  so  as  to  get  on  a  good 
foundation,  even  if  it  should  cost  five  hundred  dollars  more ;  then 
the  plaintiff  said,  if  you  wish  it  dug  deeper,  you  must  do  it  at  your 
own  cost,  and  then  have  the  foundation  dug  deeper;  the  said  Laken 
and  Eeaster  also  requiring,  that  the  same  should  be  dug  deeper ; 
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that  said  foandatioD  was  dag  deeper,  and  the  groand  was  no  better 
for  a  fonndation  than  before,  and  that  such  deepening  of  the  said 
foundation,  cost  the  said  plaintiff  more  money,  both  on  accoant  of 
the  increased  excavations,  as  also  the  additional  qaantity  of  stone 
and  mason  work. 

The  plaintiff  farther  proved,  by  Hiram  Keefer,  who  is  a  carpenter, 
that  he  had  examined  the  charch  in  Shepherdstown,  in  Virginia,  as 
also  the  said  church  in  the  town  of  Jefferson,  built  by  the  plaintiff 
for  the  German  Reformed  Congregation,  as  hereinafter  stated,  for 
the  purpose  of  comparing  the  work  done  in  each  church,  and  ascer- 
taining the  extra  work,  if  any,  that  was  done  in  the  church  built  by 
the  plaintiff,  in  the  town  •  of  Jefferson,  aforesaid.  That  on  a 
^^^  comparison,  he  found  that  there  was  work  done  in  and  abont 
the  said  church  built  by  the  plaintiff,  at  the  town  of  Jefferson,  more 
than  the  work  done  in  the  said  church  at  Shepherdstown,  in  the 
finish  of  the  gallery,  &c.,  and  various  other  extra  work,  amounting 
to  the  sum  of  between  three  and  four  hundred  dollars  in  value. 

The  plaintiff,  then,  further  to  support  the  issue  on  his  part  joined, 
offered  in  evidence  the  following  articles  of  agreement,  the  due  exe- 
cution of  which,  by  all  the  parties  thereto,  under  their  respective 
hands  and  seals,  was  admitted : — 

^<  Articles  of  agreement,  made  on  the  26th  July,  1841,  between 
George  McGahan,  of  the  one  part,  and  Sebastian  Bamsburg,  Wil- 
liam Ltfkin,  and  John  Feaster,  Sen.,  building  committee  of  the  6. 
B.  G.  of  Jefferson,  in  the  county  and  State  aforesaid,  of  the  other 
part,  as  followeth : 

1st.    "The  said  George  McGahan,  for  himself,  his  heirs,  execatore 
and  administrators,  doth  hereby  covenant  with  the  said  S.  R,  W. 
L.,  and  J.  F.,  Sen.,  building  committee  aforesaid,  their,  &c.,  that  he, 
the  said  George  McGahan,  his,  &c.,  shall  and  will,  on  or  before  the 
1st  day  of  June,  now  next  ensuing,  in  consideration  of  the  sum  of 
$3,050,  to  be  paid  to  him  at  the  times  hereinafter  mentioned,  well 
and  substantially  erect,  build,  and  completely  finish,  in  a  neat  and 
workmanlike  manner,  a  church  or  house  of  worship  for  the  6.  B.  C. 
of  J.,  upon  the  ground  belonging  to  said  congregation,  in  the  town 
aforesaid,  according  to  the  specifications  and  dimensions  following: 
The  size  of  the  church  to  be  forty  three  feet  by  fifty-three^  to  be 
built  with  brick,  after  the  plan  of  the  G.  R.  Church  in  Shepherds- 
town, Va.,  with  the  exception,  first,  that  the  floor  be  at  least  five 
feet  from  the  surface  of  the  ground,  &c.     And  the  said  George 
McGahan,  his,  &c.,  shall  do,  or  cause  to  be  done,  within  said  time, 
all  the  work  necessary  to  finish  and  com{)lete  the  said  charch  or 
house  of  worship,  in  a  neat,  substantial,  and  workmanlike  manner; 
and  also  shall  and  will  provide,  good,  proper,  and  sufficient  materials, 
of  all  kinds  whatsoever,  for  erecting,  completing,  and  finishing  said 
building.    And  said  S.  R.,  W.  L.,  and  J.  F.,  Sen.,  building  committee 
ai'oresaid,  doth  for  themselves,  their,  &c.,  covenant  with  the  said 
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♦  George  McGahan,  his,  &e.,  that  they,  the  said  S.  R.,  W.  L.,  ^mm 
aod  J.  F.,  Sen.,  their,  &c.,  shall  and  will,  well  and  truly,  pay  •*^* 
or  caase  to  be  paid,  unto  the  said  George  McGahan,  his,  &c.,  the 
aam  oi' 93,050,  in  manner  following,  to  wit;  9762.50,  part  thereof, 
when  the  said  George  McCahan  shall  execute  and  deliver  to  the 
building  committee  aforesaid,  to  be  approved  by  them,  a  penal  bond, 
for  the  true  and  faithfnl  performance  of  the  covenants  and  agree- 
ments, herein  set  forth  and  mentioned;  $762.50,  another  part  thereof, 
when  the  brick  wall  shall  be  commenced;  9762.50,  another  part 
thereof,  when  the  said  building  shall  be  put  under  roof;  and  the  re- 
maining 9762.50,  when  the  same  shall  be  completely  finished. 

^^  And  it  is  hereby  further  agreed  to,  by  and  between  the  said 
parties  to  the^e  presents,  that  in  case  the  said  S.  R.,  W.  L.,  and  J. 
F.,  Sen.,  building  committee  aforesaid,  shall  direct  any  mo^e  work  to 
be  done,  in  and  about  said  church,  than  is  mentioned  in  tbe  fore- 
going agreement,  that  then  the  said  building  committee  shall  pay, 
or  cause  to  be  paid,  unto  the  said  George  McOahan,  his,  &c.,  so 
macb  money  as  such  work  shall  be  worth,  upon  a  reasonable  valua- 
tion, anything  herein  contained,  notwithstanding.  In  testimony 
whereof,  they  have  hereunto  set  their  hands  and  seals,  the  day  and 
year  herein  first  written." 

The  plaintiff  further  proved,  by  W.  L.  Spangler,  that  the  church 
or  building  described  in  said  articles  of  agreement,  was  finished  by 
the  plaintiff  sometime  in  the  fall  of  the  year  1842;  and  the  plaintiff 
further  proved,  by  Levi  Mobberly,  that  he  was  present  sometime  in 
the  fall  of  the  year  1842,  when  the  said  church  was  finished;  that 
he  saw  the  plaintiff  deliver  the  key  of  the  same  to  the  said  Rams- 
burg,  who  said,  that  he  was  acting  for  himself  and  the  rest  of  the 
committee,  and  that  he  was  perfectly  satisfied  with  said  building,  to 
which  the  plaintiff  replied,  that  he  hoped  that  as  he,  the  said  Rams- 
burg,  was  satisfied,  that  he  would  make  him,  the  said  plaintiff,  satis- 
fied, and  that  said  Ramsburg  said,  that  he  would;  that  said  church 
was  taken  possession  of,  and  has  been  used  as  a  house  of  worship 
ever  since  by  the  G.  R.  0. 

•  The  defendants  then  prayed  the  Court  to  instruct  the  jury, 
that  if  they  shall  believe  from  the  evidence  in  this  cause,  that  •**^ 
the  work  done  by  the  plaintiff,  and  for  the  price  or  value  of  which 
this  suit  is  brought,  was  done  under  and  by  virtue  of  said  articles  of 
agreement,  under  seal,  offered  in  evidence  by  the  plaintiff,  though 
not  done  by  the  time  specified  in  said  agreement,  that  then  for  the 
doing  of  said  work,  the  plaintiff  is  not  entitled  to  recover  in  this  form 
of  action ;  which  instruction  the  Court,  [T.  BUCHANAN  and  R.  H. 
Marshall,  A.  J.,]  refused  to  give,  being  of  opinion,  and  so  in- 
structed the  jury,  that  the  plaintiff,  under  the  proof  offered,  is  enti- 
tled to  recover  for  the  price  or  value  of  said  work  so  done  by  him  ; 
to  which  opinion  and  instruction  of  the  Court,  the  defendants  ex- 
cepted. 
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2nd  Exception. — The  defendant  on  the  aforegoing  testimony^ 
prayed  the  Coart  to  instruct  the  jury,  that  for  all  work  done  by  the 
plaintiff,  which  the  jury  shall  believe  was  extra  work,  directed  by 
the  defendants  to  be  done,  and  done  by  virtue  of  said  agreement^ 
the  plaintiff  is  not  entitled  to  recover  the  price  or  value  of  the  same 
in  this  form  of  action ;  which  instruction  the  Court  refused  to  give. 
The  defendants  excepted. 

3rd  Exception. — ^The  defendant,  then,  on  the  aforegoing  evidence, 
prayed  the  Court  to  instruct  the  jury,  that  for  all  the  said  work  done 
by  the  plaintiff,  which  the  jury  shall  believe  was  extra  work  done, 
under  and  by  virtue  of  said  agreement,  the  plaintiff  is  not  entitled 
to  recover  for  the  same,  even  in  this  form  of  aetion,  unless  the  jary 
shall  believe  from  the  evidence,  that  there  was  a  reasonable  valuft- 
tion  of  the  same,  to  ascertain  what  the  said  extra  work  was  worth, 
and  that  the  plaintiff  gave  notice  of  such  valuation  to  the  defend- 
ants before  this  suit  was  instituted ;  which  instruction  the  Court  re- 
fused to  give ;  the  defendants  excepted. 

4th  Exception. — ^The  defendants,  then,  on  the  aforegoing  evidence^ 
prayed  the  Court  to  instruct  the  jury,  that  if  they  shall  l)elieve^ 
irom  the  evidence  in  the  case,  that  the  extra  work  that  was  done  in 
and  about  said  church,  other  than  the  work  particularly  mentioned 
in  said  articles  of  agreement,  and  for  which  the  said  defendants  bad 
bound  themselves  in  said  agreement  to  pay  the  sum  of  93,050,  was 
Q/f  A  ^^°^  ^^  ^^^  about  the  *  said  church  or  building,  standing  and 
•'*^  being  on  a  lot  of  ground  owned  by  said  German  Reformed  Con- 
gregation of  Jefferson ;  and  that  said  church  is  in  the  possession,  occa- 
pancy  and  enjoyment  of  said  congregation,  that  then  the  plaintiff  is 
not  entitled  to  recover  for  the  same  against  the  defendants,  in  this 
form  of  action  }  which  instruction  the  Court  refused  to  give ;  the  de- 
fendants excepted. 

The  defendants  prosecuted  this  appeal. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Dorset,  Chambebs, 
Spenoe,  MiiGBnDEB,  and  Martin,  J  J. 
Oeorge  Schley  and  Palmer^  for  the  appellants. 
Wm.  Schley,  for  the  appellee. 

Aboheb,  C.  J.,  delivered  the  opinion  of  this  Court.  The  plaintiff 
had  entered  into  articles  of  agreement  with  the  defendants,  statin^f 
themselves  in  the  contract  to  be  the  building  committee  of  the  Ger- 
man Beformed  Congregation  of  Jefferson,  for  the  building  of  acfanrch 
on  a  lot  of  ground  belonging  to  the  said  congregation ;  and  offered 
evidence  to  the  jury,  to  shew  the  building  of  the  church,  and  that 
extra  work  had  been  done  on  the  church,  for  which  building  and  ex- 
tra work,  he  sought  to  recover  in  this  action. 

The  appellee,  on  his  part,  and  in  consideration  of  three  thousand 
and  fifty  dollars,  warranted  and  agreed,  to  erect,'  build,  and  com- 
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pletely  fiDish,  in  a  neat  and  workmaDlike  manner,  a  church  or  hoase 
of  worship,  for  the  German  Eeformed  Congregation  of  Jefferson, 
upon  ground  belonging  ^to  said  congregation,  before  the  1st  day  of 
June,  1842.  The  size  and  plan  of  the  church  to  be  similar  to  the 
German  Reformed  Church  of  Shepherdstown,  Virginia.  The  appel- 
lants covenanted,  on  their  part,  to  [pay  to  the  appellee  the  sum  of 
13^050,  in  manner  following,  to  wit :  $762.50,  part  thereof,  when  the 
appellee  should  execute  a  penal  bond,  for  the  faithful  performance  of 
the  covenants  on  his  part ;  $762.50  when  the  brick  wall  should  be 
commenced;  9762.50  when  the  building  should  be  put  under  roof; 
and  the  remaining  9762.50,  when  the  same  shall  be  completely 
finished.  And  the  agreement  contained  this  further  cove-  Qj,y- 
nant:  ♦**It  is  further  agreed,  between  the  parties  to  these  «**• 
presents,  that  in  case  the  said  Bamsburg,  Lakin  and  Feaster,  as 
building  committee  aforesaid,  shall  direct  any  more  work  to  be  done 
in  and  about  said  church  than  is  mentioned  in  the  aforegoing  agree- 
ment, that  then  the  said  building  committee  shall  pay  to  the  said 
George  McCahan,  so  much  money  as  such  work  shall  be  worth,  upon 
a  reasonable  valuation." 

It  appeared  in  evidence,  that  the  church  was  finished  sometime  in 
the  fall  of  1842 ;  that  the  key  of  the  church  was  delivered  to  one  of 
the  appellants,  Bamsburg,  who  said  he  was  acting  for  himself  and 
the  rest  of  the  committee;  and  that  he  was  perfectly  satisfied  with 
the  building,  and  promised  to  make  the  appellee  satisfaction  there- 
for; and  that  the  church  was  taken  possession  of,  and  has  been  used 
as  a  house  of  worship  ever  since,  by  the  German  Reformed  Congre- 
gation. Upon  this,  the  appellants  prayed  the  Court  to  instruct  the 
jury,  that  if  they  shall  believe  from  the  evidence  in  the  case,  that 
the  work  done  by  the  plaintiff,  and  for  the  price  or  value  of  which 
this  suit  is  brought,  was  done  under  and  in  virtue  of  said  articles  of 
agreement,  under  seal,  offered  in  evidence  by  the  plaintiff,  though 
not  done  in  the  time  specified  by,  the  said  agreement,  that  then,  for 
the  doing  of  said  work,  the  plaintiff  is  not  entitled  to  recover  in  this 
form  of  action;  which  instruction  the  Court  refused  to  give,  being 
of  opinion,  and  so  instructed  the  jury,  that  under  the  proof  offered, 
the  plaintiff  is  entitled  to  recover  for  the  price  or  value  of  the  work 
80  done  by  him. 

If  an  action  can  be  sustained  on  the  covenant  between  the  parties, 
for  the  work  done  by  the  plaintiff,  no  recovery  can  be  had  in  this 
action.  The  covenant  contains  a  stipulation  for  the  payment  of  the 
extra  work,  and  the  plaintiff  would  be  entitled  to  recover  thereon, 
unless  the  time  for  the  completion  of  the  building,  including  the  ex- 
tra work,  was  of  the  essence  of  the  agreement. 

It  has  heretofore  been  decided  by  this  Court,  in  Watchman  db 
Bratt^  5  O.  &  J.  262,  that  the  true  intent  of  the  parties,  as  apparent 
in  the  instrument,  should  determine  whether  covenants  are  indepen- 
dent or  conditional ;  and  guided  by  this  rule,  we  have  no  difficulty 
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•i/i  fi  ^^  reaching  the  conclusion,  that  the  covenant  *  to  perform  the 
^^^  extra  work,  referred  to  in  the  agreement,  is  an  independent 
covenant,  the  parties  in  relation  thereto,  not  designing  to  restrict 
the  completion  of  the  extra  work  to  the  day  designated  in  the  con- 
tract. If  extra  work  had  been  required  to  have  been  performed,  the 
day  before  that  designated  for  the  completion  of  the  church,  the 
plaintiff  would  have  been  bound  to  have  performed  it,  although  8ucb 
performance  might  have  required  months,  and  we  cannot,  therefore, 
suppose  that  the  parties,  as  to  such  extra  work,  designed  any  restric- 
tion as  to  time.  We  therefore  think,  that  whatever  may  be  the  true 
construction  of  the  agreement  as  to  time  being  the  essence  of  the 
contract  had  no  extra  work  been  required  to  be  done,  in  relation  to 
the  extra  work,  the  covenant  is  wholly  independent  of  the  agree- 
ment, to  complete  the  building  at  the  time  designated  in  the  con- 
tract ;  and  that  as  time  in  relation  to  such  contract,  is  not  of  the 
essence  of  the  agreement,  a  suit  lor  the  extra  work  could  only  be 
maintained  on  the  covenant. 

Had  the  agreement  contained  no  covenant  in  relation  to  the  extra 
work,  the  terms  of  the  agreement  would  have  made  the  time  for  the 
completion  of  the  building,  of  the  essence  of  the  contract.  But  the 
parties  having  stipulated,  generally,  for  doing  of  extra  work,  which 
might  require  a  longer  time  than  that  designated  in  the  agreement, 
and  which  extra  work  might  be  necessary  to  complete  the  bnilding, 
it  is  clear  they  did  not  consider  time,  as  of  the  essence  of  the  con- 
tract. The  covenant  for  the  extra  work  is  peculiar  in  its  phraseology. 
It  stipulates,  in  case  the  building  committee  shall  direct  any  more 
work  to  be  done,  in  and  about  said  church,  than  is  mentioned  iu  the 
agreement,  that  then  they  shall  pay  therefor  a  reasonable  valuation. 
Under  this  stipulation,  the  extent  and  kind  of  work,  other  than  that 
mentioned  in  the  agreement,  was  left  discretionary  with  the  com- 
mittee, and  the  completion  of  the  church  might  have  been,  iu  conse- 
quence, postponed  far  beyond  the  ^ay  designated  in  the  contract. 
We  are  inclined,  therefore,  to  think,  that  not  only  as  it  regarded 
what  has  been  considered  as  extra  work,  but  even  in  the  erection  of 
the  church,  time  was  not  regarded  by  the  parties  as  of  the  essence 
of  the  contract. 

^  -  •This  view  of  the  case,  induces  us  to  decide,  that  the  Court 

•**"  were  in  error  in  refusing  to  grant  the  defendants'  prayers  in 
the  first  and  second  bill  of  exception,  and  in  granting  the  instruc- 
tion, which  was  given  by  them  to  the  jury  in  the  first  bill  of  excep- 
tion. This  instruction,  however,  is  liable  to  another  objection ;  the 
question  of  fact,  as  to  the  performance  of  the  extra  work,  was  takeo 
from  the  jury. 

We  think  the  Court  were  right  in  the  opinion  expressed  by  them 
in  the  third  bill  of  exceptions.  If  the  action  of  assumpsit  had  been 
the  appropriate  remedy  to  recover  the  value  of  the  extra  work,  we  do 
not  think  it  would  have  been  necessary  as  a  preliminary  step,  for  the 
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plaintiff  to  have  had  a  valaation  of  the  work  done,  and  to  have 
given  notice  of  such  valuation  to  the  defendants.  It  is  true,  the 
covenant  obliges  the  defendants  to  pay  as  mach  money  as  the  work 
shall  be  worth,  upon  a  reasonable  valuation.  But  the  true  construc- 
tion of  this  agreement  is,  that  the  defendants  shall  pay  the  plaintiff 
what  the  work  shall  be  reasonably  worth ;  and  not,  that  the  plaintiff 
should  procure  a  valuation,  to  be  made  as  a  rule  of  evidence.  We 
are  strengthened  in  this  conclusion  by  the  fact,  that  the  parties  did 
not  designate  any  person  to  make  the  valuation.  In  the  cases  which 
have  been  referred  to,  in  which  it  was  held  as  indispensable,  that  an 
estimate  should  be  made  as  a  rale  of  evidence,  it  will  be  found,  that 
there  has  bieen  a  designation  by  the  parties  of  the  person  who  should 
make  it.     VidCy  11  0.*(&  J.  72,  and  the  cases  there  referred  to. 

The  question  decided  in  the  fourth  and  last  bill  of  exception,  is 
substantially  the  same  decided  on  the  respondents'  prayers,  in  the 
first  and  second  bill  of  exceptions,  and  is  liable  to  the  objections 
stated  in  the  examination  of  those  exceptions.  Upon  this  exception 
other  questions  were  discussed,  as  to  the  right  of  the  plaintiff*  to  re- 
cover against  the  defendants,  which  we  do  not  think  are  raised  by 
the  prayer,  and  on  which,  therefore,  we  deem  it  annecessary  to  ex- 
press any  opinion.  Jiidgment  reversed. 


*  John  Moboan  vs.  John  Bitzenbeboeb. — December,    35Q 

1845. 

B.  sold  M.  a  parcel  of  land,  executed  a  deed  of  bargain  and  sale  therefor, 
and  put  him  in  possession.  The  deed  contained  a  receipt  for  the  pur- 
chase money.  The  proof  showed,  that  M.  at  time  of  sale,  paid  part  of 
purchase  money.  Shortly  after,  paid  another  part,  and  gave  his  prom- 
issory note  for  the  balance:  before  the  note  fell  due,  the  vendee  took  up 
the  note,  by  his  own  order  on  F.  for  the  like  sum.  This  order  F.  refused 
to  pay,  and  upon  the  fact  of  the  refusal  being  communicated  to  M.  he 
asked  B.  to  hold  on  to  the  order,  that  F.  must  pay  it.  In  an  action  of 
assumpsit,  to  recover  the  unpaid  part  of  the  purchase  money.    Held: 

Ist.  That  the  claim  was  not  within  the  Statute  of  Frauds. 

^d.  That  the  evidence  was  sufficient,  in  point  of  law,  to  go  to  the  jury,  to 
rebut  the  prima  fctcie  evidence  of  the  payment  of  the  purchase  money, 
created  by  the  receipt  and  release  in  the  deed. 

It  is  the  province  of  the  Court  to  determine,  whether  evidence  is  legally 
calculated  to  conduct  the  mind  of  a  jury  to  a  conclusion. 

It  is  the  province  of  the  jury  to  determine,  the  sufficiency  or  insufficiency  of 
the  evidence  in  fact,  to  prove  the  affirmative  or  negative  of  the  issue. 

I^aymentor  non-payment  of  the  purchase  money,  was,  in  this  case,  exclu- 
sively for  the  jury. 

I^ing  a  promissory  note  for  a  simple  contract  debt,  does  not, per  se,  extin- 
guish the  original  cause  of  action,  (a) 


(a)  Cited  in  Morrison  vs.  Wdty^  18  Md.  175.    See  Ins.  Co.  vs.  Smithy  6  H. 
*  J.  141,  note;  Glenn  vs.  Smith,  2  G.  &  J.  297. 
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Where  a  note  of  the  debtor  was  taken  for  a  debt,  and  the  creditor  after* 
wards  sues  him  upon  the  original  contract,  proof  that  the  note  was  re- 
delivered to  the  debtor,  sufficiently  accounts  for  its  absence  at  the  trial. 

The  order  of  a  debtor  on  a  third  party,  given  to  his  creditor,  which  was  dis- 
honored, and  tendered  to  the  debtor,  interposes  no  objection  to  recovery 
upon  the  original  consideration. 

Appeal  from  Frederiek  County  Court.  This  was  an  actioQ  of 
assumpsit,  brought  oa  25th  February,  184^^,  by  the  appellee  against 
the  appellant.  The  plaintiff  declared  in  indebitatiis  cutaumpHU  in  the 
sam  of,  &c.,  for  certain  land  and  premises,  bargained,  sold  and  con- 
veyed by  the  plaintiff  to  the  defendant,  at  his  request,  &c.  The  de> 
feudant  pleaded  nan  assumpsit  The  jury  found  a  verdict  for.  the 
plaintiff*. 

In  this  case,  the  plaintiff  to  sustain  the  issue  on  his  part  joined, 
offered  in  evidence,  by  parol,  to  the  jnry,  that  the  tract  of  land  and 
premises,  with  the  appurtenances,  to  recover  the  purchase  money  for 
which  this  action  was  brought,  was  sold  and  conveyed,  by  deed,  by  the 
plaintiff  to  the  defendant,  for  the  sum  ^  of  $355,  the  evidence 
by  parol  being  admissible,  because  of  the  deeds  being  in  the 
possession  of  the  defendant,  not  on  record,  and  which  said  defend- 
ant, though  notice  had  been  given  to  produce  the  same,  failed  to  do 
so.  The  plaintiff,  then,  further  proved  to  the  jury,  that  at  the  time 
and  of  the  execution  and  delivery  of  said  deed  to  the  said  defend- 
ant, for  the  said  land  and  premises,  he,  the  said  defendant,  paid  to 
the  said  plaintiff,  in  money,  the  sum  of  955,  part  of  the  pnrchase 
money,  and  that  said  defendant,  shortly  after,  paid  to  said  plaintiff 
the  sum  of  $100,  part  of  the  purchase  money,  and  gave  his  promis- 
sory note  for  the  sum  of  9200,  payable  ten  months  after  date,  viz : 

^<Ten  months  after  date,  I  promise  to  pay  to  John  Bitzenberger, 
or  order,  two  hundred  dollars,  for  value  received.  Witness  my  band, 
this  31st  day  of  May,  1841. 

J200.  John  Morgan.'' 

"Test,  John  Measel," 

for  the  balance  of  the  purchase  money.  And  the  plaintiff  further 
proved,  that  at  the  time  of  the  sale,  and  the  execution  of  the  said 
deed,  the  said  defendant  went  into  possession  of  said  land  and 
premises,  and  has  remained  in  possession  thereof  ever  since.  The 
plaintiff  further  to  sustain  the  issue  on  his  part,  proved,  that  some- 
time before  the  said  promissory  note  became  due,  the  said  defendant 
gave  to  the  said  plaintiff  an  order,  viz : 

"Mr.  William  F.  Johnson.  Sir: — Pay  John  Bitzeuberger  one  hno- 
dred  and  fifty  dollars  on  my  account,  and  oblige  yours. 

John  Mobgak. 

October  15th,  1842." 
upon  Wm.  F.  Johnson,  for  the  sum  of  $150,  being  the  balance  daeon 
the  said  promissory  note,  and  upon  giving  such  order,  took  up  said 
promissory  note  from  the  said  plaintiff;  that  the  said  plaintiff  pre* 
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sented  said  order  to  the  said  Wm.  F.  Johnson,  for  acceptance  or 
payment,  who  refused  to  account  or  pay  the  same,  and  has  never  ac- 
cepted or  paid  the  same,  or  any  part  thereof;  that  the  said  plaintiff 
then  called  upon  said  defendant,  and  ofifered  to  return  said  order,  and 
demanded  back  the  said  promissory  note,  which  had  been  taken  up 
by  said  defendant,  upon  giving  said  order  upon  said  Wm.  F.  Johnson  ; 
that  said  *  defendant  told  said  plaintifif,  to  hold  on  to  the  said  ^f^^^ 
order,  meaning  the  said  order  on  the  said  Johnson,  that  he  ^^'^ 
would  see  said  Johnson,  and  he  must  pay  it.  The  defendant  then 
produced  said  deed  from  the  plaintiff  to  defendant  for  said  land,  and 
offered  the  same  in  evidence,  viz : — 

^Tbis  indenture,  made  this  31st  May,  1841,  between  John  Bitzen- 
berger,  of,  &c.,  and  John  Morgan,  of,  &c.,  witnesseth,  that  the  said 
John  Bitzenberger,  for  and  in  consideration  of  the  sum  of  9355,  cur- 
rent money,  to  him  in  hand  paid  by  the  said  John  Morgan,  at  and 
before  the  sealing  and  delivering  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  he,  the  said  John  Bitzenberger^ 
hath  granted,  &c.,  and  by  these  presents  doth  grant,  &c.,  unto  him, 
the  said  John  Morgan,  all  his  right,  title,  interest  and  estate,  of,  in, 
and  to,  twenty-eight  acres  of  land,  more  or  less,  being  part  of  a  tract 
of  land,  called  ^'Bocky  Hill,"  together  with,  &c.,  it  being  the  same 
estate  conveyed  to  the  said  John  Bitzenberger,  by  Edward  Y.  Golds- 
borough,  of,  &c.,  by  deedf  &c. ;  to  have  and  to  hold,  &c.,  unto  him, 
the  said  John  Morgan,  his  heirs  and  assigns,  for  and  during  the  life- 
time of  a  certain  James  Naylor.  In  witness,"  &c.  Which  deed 
was  admitted  to  have  been  executed  and  acknowledged  in  due  form 
of  law. 

The  defendant  prayed  the  Court  to  instruct  the  jury,  that  from  the 
evidence  offered  to  the  jury,  in  this  case,  under  the  pleadings,  the 
plaintiff  is  not  entitled  to  recover  the  purchase  money,  or  any  part 
thereof,  specified  and  agreed  to  be  paid  in  the  deed,  from  the  plaintiff' 
to  the  defendant,  under  the  evidence  in  the  cause. 

First.  Because  there  is  no  note  or  memorandum  in  writing,  signed 
by  the  said  John  Morgan,  of  the  contract  for  the  sale  of  the  land  and 
premises  for  which  the  action  is  brought,  and  that  the  case  is  within 
the  Statute  of  Frauds. 

Second.  Because  there  is  no  sufficient  evidence  of  the  non-payment 
of  the  purchase  money,  of  $350,  for  which  this  action  is  brought,  to 
go  to  the  jury,  to  repel  and  contradict  the  evidence  of  the  receipt  and 
release,  in  the  deed  of  conveyance  of  the  payment  and  receipt  of  the 
pnrchase  money,  by  the  defendant  to  the  plaintiff. 

•Third.  Because  the  remedy  of  the  plaintiff,  if  he  have  any,  q-q 
is  npon  the  said  order  or  draft  of  J150,  which  was  not  ac-  ^^^ 
<^pted  and  paid,  or  indebitatus  assumpsit  for  so  much  money ;  and  not 
for  land  sold  and  conveyed;  which  opinion  and  direction,  the  Court, 
[T.  Buchanan  and  Marshall,  A.  J.,]  refused  to  give.  The  de- 
fendant excepted,  and  prosecuted  this  appeal. 
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The  cause  was  argued  before  Asoher,  0.  J.,  Dorset,  Cham- 
bers, Spenoe,  Maqruder,  and  Martin,  JJ. 

Palmer  J  for  the  appellant.  Oeorge  Schley  and  Wm.  Schley^  for  the 
appellees. 

Spenoe,  J.,  delivered  the  opinion  of  this  Court.  This  was  an 
action  of  assumpsit,  brought  by  defendant  in  error  against  plaintiff 
In  error,  to  recover  the  purchase  money  for  a  tract  of  land  sold  and 
conveyed  by  appellant,  by  deed  of  conveyance,  and  possession  de- 
livered to  appellant.    The  appellant  pleaded  nan  (Msumpsit 

The  defendant  in  error,  to  maintain  the  issue  on  his  part,  offered 
evidence  to  the  jury  of  the  sale  of  the  land  and  premises:  theexeco- 
tion  of  the  deed,  to  the  plaintiff  in  error;  and  of  his  possession  of 
the  land  from  the  time  of  sale.  The  defendant  in  error  also  offered 
evidence  to  the  jury,  that  at  the  time  of  the  execution  and  delivery 
of  the  deed  by  defendant  in  error  to  the  plaintiff  in  error,  the  plain- 
tiff in  error  paid  to  the  defendant  in  error  the  sum  of  955,  part  of  the 
purchase  money;  and  shortly  afterwards,  the  further  sum  of  tlOO,of 
the  purchase  money ;  and  gave  his  promissory  note  to  defendant  in 
error,  for  $200,  payable  ten  months  after  date. 

The  defendant  in  error,  offered  evidence  to  the  jury,  also,  to  prove, 
that  some  time  before  said  promissory  note  became  doe,  the  plaintiff 
in  error  gave  to  the  defendant  in  error,  an  order  or  draft  on  a  certain 
William  F.  Johnson  for  9150,  and  that  said  plaintiff  took  up  his  said 
promissory  note.  That  the  said  defendant  presented  said  order  to 
William  F.  Johnson  for  acceptance,  who  refused  to  account  or  pay 
the  same,  and  who  has  never  accepted  or  paid  the  same,  or  any  part 
^mm  *  thereof;  that  the  defendant  then  called  upon  said  plaintiff, 
^^^  and  offered  to  return  said  order,  and  demanded  back  the 
promissory  note  which  had  been  given  by  the  defendant  to  the  plain- 
tiff, when  he,  the  said  plaintiff,  gave  the  order  on  W.  F.  Johnson,  to 
the  defendant;  that  the  plaintiff  told  the  defendant  to  hold  on  to 
said  order;  that  he  would  see  said  Johnson,  and  he  must  pay  it. 
The  plaintiff  in  error,  then,  produced  the  deed  from  defendant  in 
error  to  him,  for  said  land,  and  offered  the  same  in  evidence  to  the 
Jury: — the  said  deed  being  admitted  to  have  been  executed  in  doe 
form  of  law. 

'^  Whereupon  the  plaintiff  in  error  prayed  the  Court  to  instnict 
the  jury,  that  from  the  evidence  offered  to  the  jury,  in  this  case, 
under  the  pleadings,  the  plaintiff,  (defendant  in  error,)  is  not  entitled 
to  recover  the  purchase  money,  or  any  part  thereof,  s|)ecified  and 
agreed  to  be  paid  in  the  deed  from  defendant  in  error  to  plaintiff  in 
error,  under  the  evidence  in  the  cause : — 

First.  Because  there  is  no  note  or  memorandum  in  writing,  signed 
by  the  said  John  Morgan,  of  the  contract  for  the  sale  of  the  land  and 
premises,  for  which  this  action  in  brought;  and  that  the  case  is 
within  the  Statute  of  Frauds. 
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Secondly.  Becaase  there  is  no  anfficient  evidence  of  the  non-pay- 
ment of  the  parchase  money  of  $350,  for  which  this  action  is  brought^ 
to  go  to  the  jury  to  repel  and  contradict  the  evidence  of  the  receipt 
and  release  in  the  deed  of  conveyance,  of  the  payment  and  receipt 
of  the  parchase  money,  by  the  defendant  to  the  plaintiff. 

Thirdly.  Becaase  the  remedy  of  the  plaintiff,  if  he  have  any,  is 
upon  the  said  order  or  draft,  of  $150,  which  was  not  accepted  or  paid, 
or  indebitattts  (Msumpsit  for  so  much  money,  and  not  for  land  sold  and 
conveyed. 

Which  opinion  and  direction  the  Gonrt  refnsed  to  give,  and  the  de- 
fendant, (plaintiff  in  error,)  excepted. 

That  this  case  was  not  within  the  Statute  of  Fraads,  is,  in  oar 
jadgment,  conclnsively  settled  by  the  case  of  Wolf  vs.  Hauver^  1  OUlj 
84,  where  the  Oonrt  says:  '^The  conveyance  of  the  land,  and  the  de- 
livery of  possession,  in  pursuance  of  the  deed,  or  in  other  words,  the 
execution  of  the  contract  on  the  •  part  of  the  plaintiff,  raises  q^^ 
a  duty  on  the  part  of  the  vendee  to  pay  the  consideration  •'^^ 
money,  which  will  sustain  the  count.  Why  should  not  such  a  duty 
be  created,  as  well  by  the  sale  of  land,  as  by  the  sale  of  goods  T 
It  is  said,  the  subject-matter  of  the  contract  savors  of  the  realty, 
and  therefore  the  count  is  bad.  But  we  have  seen  no  case  which 
sanctions  this  technical  reason,  and  unless  such  case  be  furnished, 
deciding  the  question  upon  satisfactory  grounds,  we  should  feel 
ourselves  bound  to  say,  that  the  law  equally  implies  a  promise  to 
pay,  in  the  case  before  us,  as  it  does  in  the  case  of  sales  of  goods, 
wares,  and  merchandise." 

The  case  of  Wolf  vs.  Hauver,  1  Oill,  84,  also  settles  the  question 
conclusively,  that  the  receipt  in  a  deed  of  bargain  and  sale,  for  the 
consideration  money,  is  only  |>rima  facie  evidence  of  that  fact;  and 
that  it  was  competent  for  the  plaintiff  to  offer  evidence  to  the  jury, 
to  rebut  such  prima  facie  evidence,  and  show,  that  the  purchase 
money  was  not  in  fact  paid. 

One  of  the  grounds  relied  on  by  appellant's  counsel,  was  the  in- 
safficiency  of  the  evidence  to  repel  and  rebut  the  prima  facie  evidence 
of  the  payment  of  the  purchase  money  for  the  land,  created  by  the 
receipt  and  release  in  the  deed. 

It  is  the  province  of  the  Court  to  determine  whether  evidence  is 
legally  calculated  to  conduct  the  mind  of  the  jury  to  a  conclusion,  but 
it  is  the  province  of  the  jury  to  determine,  the  sufficiency  or  insuffi- 
ciency of  the  evidence  to  prove  the  affirmative  or  negative  of  the 
issue.  There  certainly  was  evidence,  admissible  and  competent,  as 
disclosed  by  the  record,  given  to  the  jury,  and  it  was  their  i)rovince 
to  determine  the  question,  whether  the  purchase  money  was,  or  was 
not  paid,  as  stated  in  the  deed. 

We  do  not  find  the  doctrine  sanctioned  by  authority,  that  the 
taking  a  promissory  note  for  a  simple  contract  debt,  per  se,  ex- 
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tingaishes  the  simple  contract^  or  original  caase  of  action.  %  H.A 
J.  166. 

The  answer  to  the  argument,  foanded  on  the  non-prodnction  of  the 
promissory  note  on  the  trial,  is  found  in  the  fact,  that  tbe  proof 
shewed  that  it  had  theretofore  been  delivered  to  the  defendant, 
and  the  law  authorizes  neither  unnecessary  or  unreasonable  de- 
mands. 

^  **The  position  taken  by  appellant's'  counsel,  in  relation  to 

^^^  the  draft  or  order  on  Johnson,  is  obnoxious  to  the  same  objec- 
tion as  the  one  in  relation  to  the  promissory  note,  it  did  not  extin- 
guish the  original  contract.  It  had  been  tendered  to  appellant,  after 
acceptance  was  refused  by  Johnson,  by  appellee,  and  appellant  in- 
sisted on  appellee's  retaining  it;  and  further,  it  would  seem  that  it 
was  in  Court  at  the  trial.  JudgmetU  afflrmed. 


Henry  Biabl  vs.  Henry  Wilhelm  and  Samuel  Wilhelm. 

December,  1845. 

In  an  action  of  assumpsit,  the  plaintiffs  proved,  that  they  and  defendant 
were  partners:  that  in  April,  1841,  the  defendant  told  the  witness,  that 
two  or  three  days  before,  they  had  dissolved  partnership.  In  March, 
1841,  there  was  a  balance  of  cash  to  the  credit  of  the  firm;  and  in  June 
of  that  year,  it  was  drawn  out  by  the  defendant,  he  urging,  as  a  reason 
why  he  drew  it  out,  that  if  the  plaintiffs  got  it,  he  did  not  know  whether 
he  could  ever  get  any  of  it  again;  the  plaintiffs  further  proved,  that  in 
August,  1842,  the  defendant  stated  the  balance  of  .the  money  in  bank,  in 
March,  1841,  belonged  to  the  plaintiffs,  and  he  had  drawn  the  sum  of, 
&c.,  thereout,  by  check.    Tbe  defendant  offered  no  proof;  Held: 

1st.  That  a  prayer  by  the  defendant  to  instruct  the  jury,  that  the  evidence 
was  not  sufficient  to  enable  the  plaintiffs  to  recover  upon,  admitted,  as 
proof,  all  the  facts  sworn  to,  and  all  rational  inferences  deducible  from 
such  facts. 

2nd.  That  the  proof  did  not  tend  to  prove  a  promise  from  the  defendant,  to 
pay  the  plaintiffs  any  sum. 

3rd.  The  ground  on  which  partners,  after  a  dissolution,  can  sue  each  other, 
in  relation  to  what  had  been  partnership  funds  or  effects,  is,  that  the 
joint  interest  as  partners  having  ceased,  a  new  contract  had  been  made 
between  the  parties,  in  their  individual,  as  distinct  from  their  partner* 
ship  characters. 

1th.  The  joint  interest  can  only  be  terminated  by  an  agreement,  vesting  a 
separate  title  or  interest  in  tbe  thing,  to  which,  before  that  time,  there 
had  been  a  joint  title,  and  the  rule  equally  applies  to  money,  as  to  chotet 
in  actio7i. 

5tb.  Property  which  belonged  to  three  partners,  cannot  become  the  separate 
property  of  two  of  them,  except  by  an  express  agreement  to  that  effect 

In  every  case  in  which  property  has  been  held  by  partners,  it  is  necessary,  to 
enable  one  of  them  to  maintain  an  action  at  law  for  it,  against  another, 
to  show  a  final  settlement  of  the  partnership  concerns,  and  a  distribation 
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of  the  property  to  the  party  claiming,  whicli,  in  effect,  is  a  release  of  the 
rights  of  the  other. 

*  U  the  claim  be  for  money,  there  must  be  a  promise  to  pay  an  ascer-  q  fsiy 
tained  sum.  OOf 

It  is  not  necessary  that  a  witness  should  testify  to  a  positive  promise.  As  in 
other  cases,  so  in  this,  what  is  sufficient  proof,  is  a  question  for  the  jury, 
and  the  fact  may  be  established  by  circumstances,  and  just  and  fair  in- 
ferences from  facts,  as  well  as  by  positive  testimony,  (a) 

Bnt  in  this  case,  where  two  of  three  partners,  are  jointly  suing  the  third, 
before  it  can  be  established,  that  he  had  made  himself  responsible  to 
them,  there  should  be  proof  of  some  fact  going  to  show,  that  they  had, 
inter  se,  entered  into  a  new  agreement. 

APPEAii  from  Carroll  Goanty  Court.  This  was  an  action  of  as- 
sumpsit commenced  on  the  13th  September,  1842,  by  the  appellees 
against  the  appellant.  The  cause  was  submitted  to  the  jury  on  the 
general  issue,  who  found  a  verdict  for  the  plaintiffs. 

1st  Exception. — The  plaintiffs  to  support  the  issue  joined  on  their 

part,  offered  in  evidence  to  the  jury,  by Wilhelm,  a  competent 

witness,  that  more  than  fifteen  years  ago,  the  plaintiffs  were  in  part- 
nership with  each  other  as  drovers ;  at  that  time  he  did  not  know 
the  defendant,  and  never  knew  there  was  such  a  man  until  less  than 
ten  years  ago.  That  within  the  last  three  or  four  years,  the  plaintiffs 
and  defendant  have  been  engaged  and  connected  together  as  part- 
ners, in  the  business  of  drovers ;  but  whether  they  were  all  three 
partners  together,  or  whether  Samuel  Wilhelm  and  Biarl  were  part- 
ners, and  Henry  Wilhelm  had  an  interest  in  Samuel  Wilhelm's  inte- 
rest, in  the  firm  of  Wilhelm  and  Biarl,  witness  does  not  know ;  that 
the  witness  was  employed  by  them  in  the  driving  of  their  stock  from 
Pennsylvania  to  the  City  of  Baltimore;  that  both,  Henry  Wilhelm 
and  Samuel  Wilhelm,  bought  stock  in  Pennsylvania  for  the  concern, 
and  that  the  stock,  when  driven  to  Baltimore,  was  sold  to  butchers, 
sometimes  by  the  defendant,  and  sometimes  by  each  of  the  plaintiff's ; 
that  frequently,  wLilst  he  was  employed  in  driving  their  stock  to 
Baltimore,  in  company  with  the  defendant,  he  understood  from  the 
defendant,  that  both  the  plaintiffs  were  concerned  with  him  in  the 
droving  business,  each  having  an  equal  interest  therein ;  that  he  re- 
collects once,  whilst  thus  driving,  the  defendant  observed,  <*  they 
would  have  made  much  more  money  if  it  had  not  been  a  three- 
handed  business ;"  that  the  business  was  •  carried  on  in  the  q^^^ 
partnership  names  of  Wilhelm  &  Biarl,  and  Biarl  and  Wil-  •'^^ 
helm.  And  further  offered  evidence  by  George  Suter,  a  butcher  of 
the  City  of  Baltimore,  that  he  had  dealt  with  the  firm  for  several 
years,  buying  stock  of  them  separately;  sometimes  dealing  with  one 
of  the  firm,  and  sometimes  with  another,  having  bought  stock  sepa- 
i^tely  from  each  of  them,  who  dealt  with  him,  and  whom  he  alwa^'s 


(a)  Cited  in  NeUon  vs.  Howard,  6  Md.  838. 
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regarded  as  partners  in  the  said  droving  business ;  that  on  the  last 
day  of  March,  or  the  first  day  of  April,  1841,  the  defendant  told  the 
witness,  that  ^^  they  (meaning,  as  the  witness  understood  him,  the 
plaintiffs  and  defendant,)  had,  two  or  three  days  before,  dissolved 
partnership,  and  had  settled  their  aifairs;"  the  defendant  told  the 
witness,  that  Samuel  Wilhelm  had  quit  the  drover's  business,  bat 
that  he,  the  defendant,  would  continue  to  carry  it  on  separately  on 
his  own  account,  and  that  he  hoped  he,  the  witness,  would  continue 
to  buy  stock  of  him.  And  further  offered  in  evidence,  by  John 
Fisher,  the  cashier  of  the  Bank  of  Westminster,  that  said  oonoern 
opened  an  account  with  the  said  bank,  and  transacted  its  business 
therewith,  and  had  notes  taken  for  stock  sold  by  them,  disconnted 
thereat,  for  and  on  account  of  the  concern ;  that  the  checks  by  which 
the  money  of  the  concern  was  drawn-out  of  the  bank,  were  signed, 
some  of  them  *'  Henry  Biarl  &  Co.,"  and  some  ^'Samuel  Wilhelm  & 
Co.,"  the  first  of  said  signatures  being  in  the  hand- writing  of  the  de- 
fendant, and  the  second  in  that  of  the  plaintiflf,  Samuel  Wilhelm. 
That  after  the  dissolution  of  the  firm,  reported  to  have  taken  place, 
and  sometime  in  June,  1841,  the  defendant  applied  to  him  to  pay  cat 
to  the  defendant  the  balance  due  to  the  firm  by  the  bank,  which, 
from  what  he  had  heard  of  disputes  between  the  partners,  he  re- 
fused ;  but,  upon  the  defendant  threatening  an  immediate  suit 
against  the  bank  if  he  did  not  so  pay,  the  witness  permitted  him  to 
check  out  all  the  said  balance,  except  sixty-seven  dollars  and  some 
cents,  upon  his  giving  bond  to  indemnify  the  bank.  That  the  wit- 
ness regarded  the  plaintiffs  and  defendant  as  partners  in  the  said 
firm.  The  said  defendant  urged  as  a  reason  why  the  money  should 
be  paid  to  him,  that  if  Samuel  Wilhelm  got  the  money,  the  defend- 
ant  did  not  know  whether  he  could  ever  get  it,  or  any  •of  it 
^ou  again,  as  he  was  not  sure  that  Samuel  Wilhelm  was  worth 
anything;  and  that  if  his  father  got  it,  he  lived  in  Pennsykania, 
and  defendant  would  have  great  difficulty  in  getting  anything  oat  of 
him  ;  that  on  the  20th  August,  1842,  in  a  conversation  between  the 
witness  and  the  defendant,  the  latter  stated,  that  in  the  month  of 
March,  1841,  of  the  balance  of  the  money  then  standing  in  the  said 
bank  to  the  credit  of  the  said  firm,  the  sum  of  93,350,  belonged  to 
Wilhelm  (meaning  the  plaintiffs,  as  the  witness  understood.)  That 
on  the  14th  June,  1841,  the  defendant,  by  a  check  drawn  by  him, 
drew  out  of  the  said  bank,  of  the  money  standing  to  the  credit  of 
said  firm,  the  sum  of  ¥2,025. 

Whereupon  the  defendant  made  the  two  following  prayers  to  the 
Court : — 

1st.  The  defendant,  by  his  counsel,  prays  the  Court  to  instniettbe 
jury,  that  the  plaintiff's,  from  the  pleadings  and  evidence  in  this  case 
are  not  entitled  to  recover,  because  they  have  not  introduced  to  the 
jury  any  sufficient  evidence  of  a  final  settlement  between  them  and 
the  defendant  of  all  their  partnership  accounts  and  transactions,  and 
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the  striking  of  a  balanoe  dae  to  the  plaintiffs,  to  be  submitted  to  the 
jory,  to  sustain  this  action  in  the  form  it  is  brought. 

2d.  Because  there  is  no  evidence  given  to  the  jury  in  this  case  to 
prove  a  promise  to  pay  to  the  plaintiffs  any  balance  found  due  to 
them  by  the  defendant,  even  if  it  should  be  believed  that  a  final  set- 
tlement of  all  the  partnership  accounts  and  transactions  has  been 
made,  and  a  balance  struck ;  and  because  such  promise  is  necessary 
,to  enable  the  plaintiffs  to  sustain  this  action  in  case  of  a  settlement 
and  balance  struck. 

Which  prayefs  were  refused  by  the  Court  [Doesby,  C.  J.,  Wil- 
kinson and  Bbbweb,  A.  J.]  and  to  such  refusal  the  defendant  ex- 
cepted. 

2d  Exception. — The  defendant,  by  his  counsel,  upon  the  facts 
stated  in  the  first  bill  of  exceptions,  prays  the  Court  to  instruct  the 
jury:— 

That  if  they  believe  from  the  evidence  that  the  plaintiffs  and  the 
defendant  were  partners,  and  previous  to  the  action  brought,  came 
to  a  settlement  of  their  partnership  accounts,  •and  struck  a  ^^^ 
balance,  which  balance  was  in  favor  of  the  plaintiffs  in  any  «'"" 
particular  sum,  and  that  said  plaintiffs  were  entitled  to  an  equal  pro- 
portion of  that  balance,  and  that  thereupon  the  partnership  was  dis- 
solved, yet  the  plaintiffs  cannot  recover,  unless  the  jury  also  find 
from  the  evidence  that  the  defendant  promised  to  pay  that  balance 
to  the  plaintiffs  jointly^  because  a  balance  struck  among  partners, 
and  a  dissolution  .of  the  partnership  is  not  suflScient  to  sustain  an  ac- 
tion of  assumpsit,  unless  there  is  also  a  promise  by  the  defendant  to 
pay  that  balance.  But  the  Court  refused  to  grant  this  prayer,,  be- 
cause it  did  not  appear  from  the  proof  and  proceedings  in  the  cause, 
or  the  claim  for  which  a  recovery  was  sought  by  the  plaintiffs  at  the 
hands  of  the  jury,  that  in  the  settlement  of- the  affairs  of  the  part- 
nership (if  the  jury  find  that  any  such  settlement  was  made,)  that 
there  was  a  balance  in  the  hands  of  the  defendant  due  to  the  plain- 
tiffs; nor  did  it  appear  that  the  suit  was  brought  to  recover  any  such 
balance,  the  plaintiffs  insisting,  that  on  the  settlement  which  they 
allege  did  take  place  between  the  partners,  there  was  no  balance  in 
the  bands  of  the  defendant  due  to  the  plaintiffs ;  but  that  after  the 
dissolution  of  the  partnership,  upon  their  settlement  of  their  affairs, 
and  dividing  and  distributing  their  partnership  effects  between  them- 
selves, three  thousand  and  fifty  dollars  of  the  balance  standing  to 
their  credit  m  the  Bank  of  Westminster,  was  assigned,  or  allotted  to 
the  plaintiffs,  and  that  said  sum  of  money  was,  subsequently,  wrong- 
fnlly  and  in  violation  of  the  said  partnership  settlement,  withdrawn 
from  the  bank  by  the  defendant,  and  appropriated  to  his  own  pur- 
poses, and  that  they  therefore  had  a  right  to  recover  it  from  the  de- 
feadant,  in  an  action  for  money  had  and  received  to  their  use. 
Under  such  circumstances,  the  Court,  without  considering  theaccu- 
mcy  or  inaccuracy  of  the  principle  of  law  asserted  by  the  prayer  re- 
18  3  G.  . 
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fased  tae  instniction  prayed,  on  the  groand  of  its  irrelevancy  to  the 
matters  in  controversy  before  the  jury;  and  its  tendency,  if  granted, 
to  bewilder  and  mislead  them.  To  which  refusal  of  the  Goart  the 
defendant  excepted. 

3rd  Exception. — In  addition  to  the  facts  contained  in  the  defend- 
QAi  ^^*'®  ^^^  ^^^^  ^^  exceptions,  which  are  to  be  taken  and  *  con- 
•'^  ^  sidered  as  a  part  of  this,  his  third  bill  of  exceptions,  the  defend- 
ant further  offered  evidence  by  John  Fisher,  the  cashier  of  the  West- 
minster Bank,  on  his  cross-examination,  that  on  the  13th  day  of 
March,  1841,  the  firm  of  Henry  Riarl  &  Co.,  had  on  deposit  in  the  West- 
minster Bank,  the  sum  of  96,096.21 ;  and  on  the  same  day  said 
Biarl,  defendant,  drew  $150 ;  by  check ;  and  Samuel  Wilhelm  drew 
$800,  by  check.  On  the  20th  March,  1841,  a  check  dated  March  Ist, 
1841,  payable  to  McDevitt,  and  drawn  by  defendant,  was  presented 
to  the  bank,  and  paid  to  McDevitt ;  on  the  27th  March,  1841,  plain- 
tiff, Samuel  Wilhelm,  drew  from  the  bank  91,084 ;  March  29th,  1841, 
Biarl  drew  $100;  April  5th,  1841,  Wilhelm,  drew  $550,  and  1300, 
same  day,  $150  drawn  by  Biarl ;  17th  April,  1841,  Wilhelm  drew  two 
checks,  one  payable  to  self,  for  $300,  the  other,  to  Layer's  protested 
note,  $332,  endorsed  by  the  said  firm,  and  discounted  for  the  benefit 
of  the  plaintiffs  and  defendant  at  said  bank ;  14th  June,  Biarl  drew 
$2,025.  August  9th,  same  year.  Wilhelm  drew  balance,  $67.71. 
The  firm  got  credit  for  a  protested  note,  the  amount  of  which  was, 
before  the  kistitution  of  this  suit,  drawn  out  of  said  bank  by  the 
defendant ;  and  further  offered  evidence,  that  two  or  more  of  said 
checks  were  drawn  by  said  Samuel  Wilhelm,  to  pay  the  debts  of  the 
said  firm ;  and  that  one  of  such  checks,  for  $300,  was  drawn  to  enable 
the  Barringers,  butchers  in  Baltimore,  to  pay  at  maturity,  a  note  for 
a  much  larger  amount,  which  they  had  given  to  the  said  firm  for 
stock  sold  to  them,  and  which  the  said  firm  had  discounted  for  its 
account  and  benefit,  at  the  said  bank ;  and  that  said  $300  was  sub- 
sequently, and  prior  to  the  12th  of  June,  1841,  paid  by  said  Barrin- 
ger  into  said  bank,  to  the  credit  of  the  said  firm,  and  on  the  said 
12th  day  of  June  was  checked  out  of  the  said  bank  by  tbe  said 
defendant. 

Whereupon  the  defendant,  by  his  counsel,  prayed  the  Court  to 
instruct  the  Jury,  that  the  evidence  in  the  cause,  taken  altogether, 
is  not  sufficient  to  prove  and  justify  the  jury  in  finding  a  verdict, 
that  there  was  a  final  settlement  and  balance  struck  of  all  the  part- 
nership business,  and  a  dissolution  of  the  partnership;  and  a  prom- 
ise  by  the  defendant  to  pay  the  plaintiff  ^  such  balance,  or 
a^Z  ^i^y  specific  ascertained  sum ;  which  prayer  the  Court  refused 
to  grant;  the  defendant  excepted. 

The  judgment  being  against  the  defendant,  he  prosecuted  thin 
appeal. 

The  cause  was  argued  before  Aboheb,  G.  J.,  Chambers,  SpbngS) 
Magbudeb,  and  Mabtin,  JJ. 
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Haymondy  and  Palmer^  for  the  appellants. 
W.  F.  Afaulsby,  for  tlie  appellee. 

Chambers,  J.  delivered  the  opinion  of  this  Oourt.  This  is  an 
action  of  assumpsit,  for  money  had  and  i*eceived  by  defendant  to  the 
plaintiff's  nse^  with  a  connt  also  on  an  insimul  computasset. 

The  plaintiff  below,  the  appellee  here,  proved,  that  for  several 
years  prior  to  the  suit,  a  partnership  had  existed  between  the  par- 
ties, plaintiffs  and  defendant,  and  that  from  time  to  time,  the  firm 
had  obtained  credits  at  the  Bank  of  Westminster,  in  which  were 
4K>nsiderab]e  sums  of  money  standing  to  the  credit  of  the  firm.  The 
plaintiff  proved  by  the  admissions  of  the  defendant,  in  conversation 
with  the  witness,  held  on  the  last  of  March  or  first  of  April,  1841, 
that  a  few  days  before  the  conversation,  the  partnership  had  been 
dissolved,  and  the  parties  had  ''  settled  their  affairs."  The  plaintiff 
also  proved  by  the  cashier  of  the  bank,  that  in  a  conversation  with 
defendant,  held  on  the  20th  August,  i841,  the  defendant  stated, 
that  of  the  balance  standing  in  the  said  bank  to  the  credit  of  the 
:firm,  on  the  1st  March,  1841,  the  sum  of  $3,350  belonged  to  the  plain- 
tiffs. This  money  had  been  checked  for,  and  drawn  out  of  the  bank 
by  the  defendant,  except  a  small  sum,  in  June,  1841. 

No  testimony  was  offered  by  the  defendant,  who,  thereupon,  moved 
the  Court  to  instruct  the  jury,  that  the  plaintiffs,  from  the  pleadings 
and  evidence  in  the  cause,  were  not  entitled  to  recover,  upon  the 
ground,  that  no  evidence  had  been  given  to  prove  a  promise  to  pay 
the  plaintiffs  any  balance  found  due  on  a  final  settlement. 

•  This  prayer  to  the  Oourt,  necessarily  admitted,  as  proof  qaq 
•before  the  jury,  all  the  facts  sworn  to  by  the  witnesses,  and  ^^^ 
all  rational  inferences  deducible  from  such  facts. 

We  have  attentively  considered  the  testimony,  and  cannot  find  in 
uny  part  of  it  the  slightest  fact  or  inference,  tending  to  prove  a 
promise  from  the  defenxlant,  the  now  appellant,  to  pay  the  plaintiffs 
below,  the  appellee  here. 

The  ground  on  which  partners,  after  dissolution,  can  sue  each 
other,  in  relation  to  what  had  been  partnership  funds  or  effects,  is, 
that  the  joint  interest,  as  partners,  having  ceased,  a  new  contract 
had  been  made  between  the  parties,  in  their  individual,  as  distinct 
from  their  partnership  characters.  The  joint  interest  can  only  be 
terminated  by  an  agreement,  vesting  a  separate  title  or  interest  in 
the  thing,  to  which,  before  that  time,  there  had  been  a  joint  title. 

It  is  by  no  means  important  in  this  view  of  the  case,  whether  the 
credit  in  the  bank  is  to  be  regarded  as  a  chose  in  action^  or  as  evi- 
dence of  there  being  so  much  money,  the  property  of  the  firm,  a  ques- 
tion which  was  much  debated.    The  same  law  would  apply  in  either 

case. 

We  will  treat  it  as  money,  according  to  the  doctrine  of  the  appel- 
lees.    This  money  the  appellant  received,  and  the  question  was, 
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whether,  having  been  placed  there  as  the  'money  of  the  firm,  con- 
sisting of  three  persons,  it  could  become  the  separate  property  of 
two  of  them,  except  by  an  express  arrangement  and  agreement  to 
that  effect  T 

In  every  case  in  which  property  has  been  held  by  partners,  it  is 
necessary,  we  think,  to  enable  one  of  them  to  maintain  an  action  for 
it  against  another,  to  show  a  final  settlement  of  the  partnership  con- 
cerns, and  a  distribntion  of  the  property  to  the  partner  claiming, 
which,  in  effect,  if  not  in  form,  is  a  release  of  the  rights  of  the  other. 
If  the  claim  be  for  money,  we  think  it  necessary  to  prove  the  final 
settlement  of  the  partnership  concerns,  and  a  promise  to  pay  an 
ascertained  sum.  Until  this  is  done,  each  partner  has  an  interest  in 
the  entire  thing  or  sum  of  money,  as  he  is  responsible  also  for  the 
whole  amount  of  the  partnership  indebtedness,  and,  therefore,  cannot 
at  law  be  compelled  to  part  with  the  property  or  funds  by  fits  co- 
partner. 

**  It  is  not  intended  that  a  witness  must  be  produced  on  the 
•"'*  stand,  to  testify  to  a  positive  promise.  As  in  other  cases,  so 
in  this,  what  is  sufiBcient  proof.  Is  a  question  for  the  jury,  and  the 
fact  may  be  established  by  circumstances,  and  just  and  fair  infer- 
ences from  facts,  as  well  as  by  positive  testimony. 

The  present  case,  however,  is  stronger  than  that  of  one  partner 
suing  another.  Their  dissolution  and  statement  of  a  balance,  might 
well  be  regarded  as  circumstances,  to  aid  any  general  declarations 
of  the  opposite  party,  which  acknowledged  separate  ownership,  and 
make  a  case  for  the  consideration  of  a  jury.  The  inference  is  not 
entirely  in  opposition  to  the  premises,  to  say  the  least  of  it,  that  on 
a  dissolution  of  a  partnership,  and  a  settlement  of  accounts,  each 
partner  is  to  receive  his  proportionate  share  of  the  property  or  money 
remaining  for  distribution  ;  but  it  does  seem  to  be  a  most  unwarrant- 
able inference  from  the  same  facts,  that  one  partner  had  made  him- 
self liable  to  the  other  members  of  the  firm,  as  joint  owners  of  the 
property,  or  joint  claimants  of  the  fund.  Certainly,  before  snch  a 
conclusion  can  be  reached,  there  should  be  some  fact  going  to  show, 
that  those  other  members  of  the  former  firm,  after  a  dissolution  of 
the  first  partnership,  had,  inter  se,  entered  into  a  second. 

Our  conclusion  is,  that  the  Court  erred  in  refusing  to  give  the 
instruction  in  the  first  bill  of  exceptions. 

The  question  raised  by  the  second  exception  is,  in  effect,  disposed 
of  by  what  has  been  said.  The  appellant,  (the  defendant  below,) 
assumed  as  the  b^isis  of  his  prayer,  that  the  plaintiffs  and  defendant 
had  been  partners,  and  ^^  had  come  to  a  settlement,"  and  struck  a 
balance  in  favor  of  plaintiffs  in  any  particular  sum  ;  and  the  Conrt 
was  asked  to  say,  that  the  jury  could  not  find  for  the  plaintiffs,  un- 
less they  were  satisfied  by  the  evidence,  that  there  was  a  promise  to 
pay.  We  think  the  instruction  should  have  been  given.  The  Coart 
refused  on  the  ground,  that  it  did  not  appear  from  the  proof  and  pro- 
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ceedings  in  the  canse,  that  any  such  balance  existed  in  the  hands  of 
the  defendant ;  nor  did  the  plaintiff  below  claim  a  balance  in  the 
hands  of  the  defendant,  appearing  by  a  final  settlement ;  but  claimed 
a  certain  sum  of  money,  standing  in  the  bank  •books  to  the  q^^ 
credit  of  the  firm,  as  allotted  to  the  plaintiffs  upon  a  settlement  ^^^ 
of  the  partnership  accounts. 

The  partnership  was  fully  proved ;  and  it  was  also  proved,  that 
this  money  had  been  part  of  the  partnership  fund.  The  plaintiffs 
are  said  to  claim  in  virtue  of  *^a  settlement  of  the  partnership  affairs, 
as  a  division  and  distribution  of  the  partnership  effects  between 
themselves,"  so  that  the  concession  in  the  prayer,  of  a  ^'  a  settle- 
ment, and  balance  struck  in  favor  of  plaintiffs,"  was  in  accordance 
with  the  pretensions  of  the  plaintiffs.  When,  therefore,  the  defend- 
ant received  this  money,  he  did  so,  either  as  a  partner, — and  if  so, 
there  was  an  end  of  the  case, — or  after  a  dissolution  and  final  settle- 
ment of  all  partnership  concerns,  and  a  distribution  and  allotment 
to  each,  of  his  particular  share.  In  this  last  case  the  plaintiffs, 
clearly,  could  not  maintain  a  joint  action,  without  an  express  prom- 
ise. If  A  receives  the  money  of  B,  one  thousand  dollars,  and  at 
the  same  time  and  under  similar  circumstances,  receives  one  thous- 
and dollars,  the  money  of  C, — a  joint  action  by  B  and  0  to  recover 
the  two  thousand  dollars,  cannot  be  sustained.  The  fact,  that  the 
plaintiffs  claimed  it  as  their  joint  property,  would  not  make  it  so. 
The  right  of  recovery  must  be  determined  by  the  proof,  and  if  the 
claim  is  not  consistent  with  the  facts,  it  must  fail. 

After  offering  some  testimony,  as  to  periods  at  which  various  por- 
tions of  the  funds  in  bank  were  checked  out,  and  by  whom  ;  and  for 
what  objects,  the  instruction,  stated  in  the  third  exception,  was  asked 
by  the  defendant,  and  refused. 

It  is  to  the  same  effect,  precisely,  as  the  instruction  moved  for  in 
the  first  exception,  that  there  was  no  evidence  to  justify  the  finding 
of  the  several  facts  mentioned  :  that  is  to  say,  a  final  settlement,  and 
balance  struck  of  all  the  partnership  affairs ;  and,  a  dissolution  of 
the  partnership ;  and  a  promise  to  pay  the  plaintiffs  such  balance. 

What  is  said  above  will,  therefore,  sufficiently  explain  the  views 
of  the  Court  upon  this  exception.  The  judgment  of  the  Court  below 
is  reversed  on  each  of  the  exceptions ;  and  to  enable  the  appellees 
to  supply  the  necessary  proofs  to  sustain  their  action,  if  they  can 
famish  it,  we  will  order  a  procedendo.  Judgment  reversed^  &c. 


•  John  Glenn  m.  William  A.  McKim  and  others.      366 

December,  1845. 

A  Bum  of  money  deposited  in  the  Court  of  Chancery,  being  detained  there 
by  appeal,  it  was,  in  July,  1836,  agreed,  that  by  and  with  the  consent  of 
the  Chancellor,  that  Q.  and  S.  be  constitued  trusteee,  to  receive  and  in- 
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vest  such  funds;  and  that  upon  the  final  hearing  of  the  appeal,  the  trus- 
tees should  pay  into  the  Court  of  Chancery  the  said  sum,  and  all  inte- 
rest and  profit  which  might  accrue  thereon,  subject  to  the  order  and 
decree  which  might  be  passed  on  said  appeal.  The  money  was  paid  to 
the  trustees,  who  jointly  receipted  therefor,  loaned  H.  a  part  thereof, 
which  was  repaid  in  about  twelve  months,  and  immediately  thereafter 
loaned  the  same  sum  to  T.  who  amply  secured  the  same  by  mortgage. 

The  mortgagee  paid  interest  thereon  from  time  to  time  to  S.  one  of  the  trus- 
tees; and  in  1841,  repaid  him  the  entire  principal  sum,  when  he  released 
the  mortgage.  All  the  payments  to  S.  were  without  the  knowledge, 
privity,  or  consent  of  G.  who  was  also  ignorant  of  the  release.  The 
cause,  upon  appeal,  was  decided  in  1888,  but  no  application  was  made 
for  a  distribution  of  the  fund,  by  those  entitled  to  it  by  the  decree  of 
the  Chancellor  and  Appellate  Court,  until  1848,  when  a  petition  was 
filed,  requiring  the  trustees  to  account.  It  then  appeared  that  S.  had 
misapplied  the  fund  received  from  T.  There  was  no  charge  of  fraud, 
collusion,  or  criminal  remissness  on  the  part  of  G.  Hdd:  that  the  loan 
to  T.  was  properly  and  regularly  made,  and  that  G.  as  co- trustee,  was 
not  responsible  for  the  money  received  by  S.  from  T.  and  misapplied,  (a) 

A  trustee  is  answerable  for  the  default  of  his  co -trustee,  if,  with  a  know- 
ledge, that  the  trust  fund  is  in  a  course  of  abuse,  that  his  co-trustee  is 
making  an  improper  use  of  it,  he  remains  passive,  refuses  or  declines  to 
interfere,  (a) 

If  there  be  malpractice,  fraud,  or  evil  dealing  between  co- trustees,  then  the 
one  shall  be  answerable  for  the  default  of  the  other. 

If  judicial  trustees  are  to  be  made  responsible  for  the  acts  of  each  other,  in 
cases  where  trustees,  by  agreement,  would  not  be  so,  it  must  be  by  vir 
tue  of  a  bond,  taken  for  the  due  performance  of  their  trusts,  and  where 
one  stipulates  for  the  other. 

Where  there  are  two  trustees,  and  one  of  them  is  in  default,  without  the 
knowledge,  privity,  or  consent  of  the  other,  the  parties  interested,  who 
selected  the  defaulting  trustee,  shall  not  hold  the  other,  innocent  one, 
liable  for  the  defaulter's  acts. 

Where  two  trustees  are  appointed  to  receive  and  invest  money,  and  one  of 
them  puts  it  into  the  hands  of  the  other  to  invest,  instead  of  investing 
it  with  his  associate,  and  the  Isttet  uses  the  money,  both  are  answerable. 

Where  money  was  paid  out  of  Chancery,  by  agreement,  to  trustees,  to  invest 
and  make  interest  pending  an  appeal,  and  the  trustees,  upon  the  deter- 
mination of  the  appeal,  were  to  bring  the  fund  and  interest  again  into 
Court,  but,  in  the  meanwhile,  other  proceedings  were  had  in  the  canse, 
which  prevented  the  Chancellor  from  awarding  a  distribution  of  the 
Q^iy  fund,  until  *  these  also  were  disposed  of,  the  obvious  intent  of  the 
*'^*  parties  required,  that  the  investment,  for  the  sake  of  interest, 
should  continue  until  such  other  proceedings  were  acted  upon,  and  it 
was  not  the  duty,  nor  the  right  of  the  trustees,  to  prevent  the  fnnd 
from  yielding  interest,  while  the  Court  had  not,  from  any  cause,  the 
power  of  distributing  it. 


(a)  Examineid  in  Latrdbe  vs.  Tieman,  2  Md.  Ch.  480.  See  also,  Ringgold  n. 
Ringgold,  1  H.  &  G.  10;  Maccubbin  vs.  Cromwell,  7  G.  &  J.  118;  Gardiner^ 
Hardey,  12  G.  &  J.  254;  Wagman  vs.  Jones,  4  Md.  Ch.  500;  Pomeroy  Eq^  Jvr, 
sees.  1069,  1082. 
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Appeal  from  tbe  Court  of  Chancery.  On  the  12th  November, 
1834,  Joseph  McKim  filed  a  bill  to  sell  the  real  estate  of  his  deceased 
brother,  Samuel  McKim ',  and  on  the  4th  May,  1835,  a  decree  was 
passed  for  that  object,  and  John  Scott  and  W.  H.  Marriott,  were  ap- 
pointed tmstees  to  carry  it  into  effect.  They  gave  separate  bonds, 
made  a  sale,  and  deposited  the  proceeds  of  sale  in  Court.  Proceed- 
ings in  attachment  having  been  instituted  by  a  creditor  of  one  of 
the  parties,  distribution  of  a  portion  of  the  fund  was  delayed ;  and 
on  the  22d  July,  1836,  the  following  agreement  was  filed  in  the 
cause : — 

**  On  the  exceptions  which  were  filed  by  Joseph  McEim  and  others, 
to  the  account  of  the  trustees,  stated  and  filed  by  the  auditor  on 
23d  September,  1835,  by  which  a  part  of  the  proceeds  of  the  sale  of 
the  said  estate  were  allotted  to  William  T.  Fleet,  John  A.  Fleet,  and 
Andrew  Fleet,  and  to  Laura  M.  Fisher,  Margaret  J.  Fisher,  Charles 
M.  Fisher,  Janette  Fisher,  and  Elizabeth  Fisher,  the  Chancellor  hav- 
ing sustained  the  said  exceptions  by  his  order  of  28th  June  last,  and 
the  said  William  T.  Fleet  and  others,  above  named,  having  been  ex- 
clnded  by  the  said  order  from  any  participation  in  the  proceeds  of 
the  said  estate,  and  having  taken  an  appeal  from  the  said  order,  it  is 
agreed,  by  and  with  the  consent  of  the  Chancellor,  that  John  Glenn 
and  John  Scott  of  the  City  of  Baltimore,  be  constituted  trustees,  to 
receive  and  invest  that  portion  of  the  proceeds  of  the  said  estate 
now  deposited  in  the  High  Court  of  Chancery,  which  was  allotted  to 
the  said  William  T.  Fleet  and  others,  by  the  said  account  of  23d 
September  last  past,  to  wit,  the  sum  of  $8,912.90,  being  one-fifth  of 
the  net  proceeds^  and  the  further  sum  of  $1,782.58,  to  which  the  said 
Laura  M.  Fisher  and  others  will  be  entitled,  provided  the  said  order 
of  the  Chancellor  is  reversed.  And  it  is  further  agreed,  that  the 
register  of  the  Court  of  Chancery,  by  and  with  •  the  consent  qaq 
of  the  Chancellor,  draw  checks  for  the  said  sums  of  money,  *'"® 
payable  to  the  order  of  said  John  Glenn  and  John  Scott.  And  it  is 
further  agreed,  that  upon  the  final  hearing  of  the  said  appeal,  the 
said  John  Glenn  and  John  Scott  shall  pay  into  the  Court  of  Chan- 
cery the  said  sum  of  money,  and  all  interest  and  profit  which  may 
accrue  thereon,  subject  to  the  said  order  and  decree  which  may  be 
passed  on  said  appeal." 

"  John  Scott,  for  complainant,  and  solicitor  for 
Alexander  McKim,  William  A.  McKim,  and 
Guest  and  wife;    and  guardian  of  Joseph 
McKim." 
"  John  Glbnn,  for  John  A.  Fleet  and  others." 
"  Wm.  H.  Marriott,  for  Jane  Hutchinson." 
"  T.  Parkin  Scott,  for  Margaret  C.  Fisher." 
On  the  30th  July,  1836,  there  was  filed  in  the  said  cause  the  fol- 
lowing receipt : — 
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"  Baltimore,  27th  July,  1836. — We  do  hereby  acknowledge  to  have 
received  from  Bamsay  Waters,  Esq.,  Beg.  Gar.  Can.,  a  check  on  the 
Farmers  Bank  of  Maryland,  for  the  sum  of  910,695.48,  drawn  by 
him,  pursuant  to  the  order  of  the  Chancellor,  payable  to  the  credit 
of  the  real  estate  of  Samuel  McKim,  deceased. 

$10,695.48.  John  Scott, 

John  Glbnn." 

On  the  8th  March,  1843,  James  Guest  and  wife,  Jane  Hutchinsoo, 
William  A.  McKim,  and  Margaret  G.  Fisher,  as  heirs-atlaw  of  Sam- 
uel McKim,  filed  a  petition  setting  forth  the  previous  prooeediDgs  in 
the  cause ;  and  that  upon  the  appeal  taken,  the  decree  of  the  Court 
of  Chancery  had  been  affirmed,  so  that  the  event  contemplated  by 
the  agreement,  has  occurred ;  and  that  the  petitioners  are  entitled  to 
require  that  the  aforesaid  sum  of  money,  ($10,695.48,)  with  its 
profits  and  increase,  should  be  brought  in  for  distribution  among  the 
parties,  who  had  become  entitled  thereto  by  the  aforesaid  decree  of 
the  Court  of  Appeals.  That  the  trustees  are  jointly  responsible,  aud 
the  petitioners  ignorant  of  the  profits  made,  and  for  what  they 
might  have  made,  and  did  not,  by  reason  of  their  negligence.  Prayer, 
for  disclosure,  and  for  an  account,  &c. 

^^^       •  On  the  same  day  the  Chancellor  ordered  that  the  trustees 
otfv   axjgwer  the  petition. 

John  Scott,  by  his  answer,  admitted  it  to  be  true  that  in  the  year 
1836,  a  large  sum  of  money  was  then  on  deposit  in  the  Coort  of 
Chancery  ot  this  State,  belonging  to  the  estate  of  the  lat«  Samoel 
McKim,  the  right  to  which  was  then  in  controversy  between  certain 
persons,  of  whom  the  petitioners  are  some  claiming  to  be  heirs-at^ 
law  of  the  said  S.  McK.,  and  that  under  an  order  passed  by  the 
Chancellor,  the  precise  amount  of  which  this  defendant  has  not,  at 
this  time,  the  means  of  ascertaining,  the  said  sum  of  money  was  di- 
rected to  be  paid  to  John  Glenn  and  this  defendant,  as  truscees, 
pending  the  said  controversy,  to  be  invested  for  the  benefit  of  those 
persons  who  might  be  entitled  to  the  said  fund.  That  of  the  funds 
so  paid,  this  defendant,  with  the  consent  of  the  said  John  Glenn, 
loaned  on  security  to  John  H.  Hunter,  Esq.,  of  Baltimore,  the  sum 
of  ¥5,000,  which  was  repaid  as  follows :  $200  on  the  8th  May,  1^7, 
and  the  balance,  to  wit,  $5,101.67,  on  the  3Ist  July,  1837^  and  that 
this  defendant  then,  on  the  1st  August,  in  the  same  year  loaned  to 
Luke  Tiernan,  Esq.,  then  of  the  City  of  Baltimore,  but  since  deceased, 
the  sum  of  $5,000,  on  mortgage,  and  that  the  said  Luke  Tieman, 
Esq.,  [paid  to  this  defendant  the  interest  thereon,  from  the  1st 
August,  1837,  to  the  1st  August,  1839,  amounting  to  $600,  and  died 
sometime  in  that  year,  without  having  made  any  further  payments 
on  account  of  the  said  debt.  That  after  the  death  of  Luke  Tieman, 
Alexander  Niel,  Esq.,  one  of  the  executors  of  the  will  of  Luke  Tier- 
nan,  made  the  following  payments  to  this  defendant  on  aocoont  of 
said  debt  and  interest,  viz.,  on  the  14tb  January,  1840,  $150 ;  on  the 
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6th  Jaly,  1841,  9150,  for  interest  to  the  Ist  August  next,  thereafter; 
on  the  2c]  Febraarj,  1841,  9150,  for  interest  to  the  Ist  January ;  on 
the  11th  February  in  the  same  year,  $1,000;  and  on  the  28th  May, 
1841, 13,080,  in  full  of  said  debt ;  and  that  of  this  sum  so  last  paid, 
this  defendant,  on  the  1st  June,  in  the  same  year,  paid  to  the  Balti- 
more &  Ohio  Eailroad  Company,  he  being  the  administrator  upon 
the  personal  estate  of  the  said  Samuel  McKim,  the  sum  of  92,000, 
00  account  of  instalments  then  ^  due  upon  the  stock  belong-  qiyo 
ing  to  the  estate  of  the  said  Samuel  McEim.  And  this  de-  ^  *  ^ 
fendant,  further  answering  saith,  that*  the  controversy  respecting  the 
right  to  the  said  sum  of  money,  was  decided  by  the  Court  of  Appeals, 
at  Jane  Term,  1838,  on  an  appeal  from  an  order  of  this  Court,  taken 
by  the  Fleets  against  the  heirs  of  said  Samuel  McEim,  in  which 
matter  this  defendant  acted  both  as  counsel  and  agent  for  the  said 
heirs,  and  associated  Beverdy  Johnson,  Esq.,  with  him  as  counsel; 
that  he  considered  himself  as  entitled  to  a  fee  of  9500,  for  his  service, 
and  he  requested  John  Glenn,  Esq.,  to  pay  out  of  the  fund  in  his 
hands  a  like  fee  to  Beverdy  Johnson,  Esq.,  which  was  done.  This 
defendant  further  answering  saith,  that  in  November,  1837,  this  mat- 
ter could  have  been  settled  so  far  as  regards  the  said  controversy, 
but  that  pending  those  proceedings,  Samuel  G.  Hyde  of  the  City  of 
Baltimore,  claiming  to  be  a  creditor  ot  the  estate  of  Samuel  McEim, 
to  an  amount  greater  than  the  whole  of  the  personal  estate,  had  filed 
a  bill  in  Chancery  against  this  defendant,  as  administrator  as  afore- 
said, and  subsequently  a  supplemental  bill,  and  the  distribution  of 
the  said  funds  was  enjoined  by  your  honor;  to  all  which  proceedings 
this  defendant  begs  leave  to  refer,  and  prays,  that  the  same  may  be 
taken  and  considered  as  a  part  of  this,  his  answer  to  the  said  peti- 
tion. And  this  defendant  further  answering  saith,  that  in  the  year 
1837,  being  then  the  sole  counsel  of  Joseph  McEim  and  Alexander 
McEim,  surviving  brothers  of  Samuel  McEim,  each  of  whom  is  enti- 
tled to  one-fourth  of  the  whole  estate,  both  real  and  personal,  except 
60  far  as  other  counsel  were  employ  ed  by  him  in  suits  at  law  and  in 
equity,  and  considering  himself  able  to  meet  his  own  engagements, 
and  being  as  administrator,  charged  in  some  degree  with  the  inter- 
ests of  the  other  parties,  he  paid  the  clerk  of  the  Court  of  Appeals, 
tl9.60,  his  fees,  on  the  appeal  hereinbefore  mentioned ;  and  expect- 
ing thereafter  to  be  allowed  large  fees  and  commissions  from  his  cli- 
ents in  the  settlement  of  the  said  estate,  and  being  then  in  want  of 
money,  in  the  month  of  November  in  the  same  year,  borrowed  from 
John  Glenn,  Esq.,  91,100  out  of  the  said  funds,  and  the  further  sum 
of  1260  on  the  19th  July,  1835 ;  and  that  actuated  by  •  his  own 
impressions  of  his  authority,  and  then  still  hoping  with  the  ^'^ 
Aid  of  his  fees  and  commissions,  and  other  resources,  (in  which  he 
has  been  disappointed,)  to  be  able  to  pay  up  the  said  fund  when  re- 
quired, which  he  had  received  from  the  estate  of  Luke  Tiernan,  Esq., 
as  aforesaid,  he  received  the  same  without  the  knowledge  of  the  said 
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John  Glena,  and  also  applied  the  same  as  before  stated,  withoQt  his 
knowledge.  And  this  defendant  farther  answering  saith,  that  he  is 
aware  that  this  answer  is  important  in  many  particulars.  That  for 
eleven  months  he  has  been,  from  indisposition,  rendered  almost  in- 
capable of  attending  to  business ;  and  in  consequence  of  ill  health 
has  been  c<fmpelled  to  remove  from  Baltimore.  That  the  copy  of  the 
petition  in  this  cause  was  shewn  to  him  on  the  16th  March,  last 
past,  but  not  left  with  him.  That  as  soon  thereafter  as  possible,  he 
came  to  Baltimore,  for  the  pu]^)ose  of  preparing  his  answer,  but  that 
from  that  time  until  yesterday,  he  has  beisn  confined  by  indisposition, 
and  unable  to  answer  the  same.  He  therefore  now  prays  for  further 
time,  and  he  will,  &c. 

The  answer  of  John  Glenn  admitted,  that  on  the  27th  July,  W^ 
John  Scott,  Esq.,  and  respondent,  received  for  investment  $10,695.48, 
of  which  was  lent  to  John  H.  Hunter,  on  the  following  day,  secured 
by  mortgage,  $5,000;  that  this  sum,  with  interest,  was  repaid  on  the 
last  of  July,  1831,  and  on  the  following  day,  $5,000  were  loaned  to 
Luke  Tiernan,  on  mortgage.  That  the  interest-received  of  Hunter, 
was  in  part  applied  by  Mr.  Scott,  for  a  fee  due  him  of  $500,  in  the 
Oonrt  of  Appeals,  and  Oourt  of  Chancery,  in  this  cause.  That  this 
respondent  never  knew  or  supposed,  till  very  recently,  that  said 
Scott  had  received  of  Mr.  Tiernan,  or  his  representatives,  any  part 
of  either  the  principal  or  interest  of  said  mortgage ;  and  this  re- 
spondent avers,  that  such  receipt  was  without  the  authority,  privity, 
consent  or  knowledge,  of  this  respondent.  That  in  the  month  of 
August,  1836,  the  said  Scott  and  respondent,  lent  to  Alexander 
Brown  &  Sons,  $5,856.34,  from  which  deduct  a  fee  paid  to  Keverdy 
Johnson,  on  or  about  3rd  September,  1838,  and  the  balance  this  re- 
si)ondent  brings  here  into  Court,  with  this  answer,  and  this  respond- 
cut  prays  to  have  allowed  to  *  him  a  commission  for  such  in- 
97  Z  vestment,  and  also  for  $1,350  paid  out  of  said  fund  to  Jno. 
Scott,  Esq.,  counsel  of  Joseph  and  Alexander  McKim,  with  interest 
thereon,  from  the  time  the  same  was  paid  to  him,  and,  &c. 

Statement  by  J.  Glenn  filed,  with  his  answer : — 

1836,  Aug.  9.— To  cash  lent  A.  Brown  &  Co $5,866  34 

Int.  to  30th  June,  1843 2,425  » 

$8,29192 
Deduct, 

3rd  Sept.  1838.— Paid  E.  Johnson $500  00 

Int.  to  30th  June,  1843 144  75 

644  75 


$7,647  17 


The  cause  was  then  referred  to  the  auditor,  and  the  defendant, 
Glenn,  deposited  in  Oourt  the  balance  above  mentioned. 
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The  auditor  reported  an  account,  in  which  he  distributed  the 
abore  sum  among  the  heirs  of  Samuel  McKim,  a  portion  to  the  peti- 
tioners, with  others,  and  he  further  reported,  that  an  agreement 
was  filed  on  the  3rd  April,  1837,  for  suspending  over  the  payment  of 
Alexander  McKim's  portion  of  the  proceeds  of  sale,  until  the  termi- 
nation of  a  certain  controversy  therein  mentioned,  which  does  not 
appear,  from  the  proceedings,  to  have  been  yet  terminated ;  and  that 
on  the  17th  September,  1838,  an  order  was  passed,  suspending  the 
payment  over  the  net  proceeds  of  the.  estate  of  the  deceased,  until 
farther  order,  which  has  not  yet  been  rescinded ;  and  he  submitted 
that  no  part  of  the  said  fund  in  Court  be  distributed,  without  further 
proceedings,  and  that  the  payment  of  the  said  Alexander  McKim's 
portion  thereof,  be  also  suspended,  according  to  the  said  agreement ; 
and  he  farther  reports,  that  it  appears  from  the  answers  of  John 
Scott  and  John  Glenn,  £sqs.,  the  trustees,  that  the  funds  entrusted 
to  them,  for  the  purpose  of  investment,  had  been  misapplied  by  the 
former;  that  the  deficiency  is  evidently  greater  than  any  amount  of 
fees  that  would  be  allowed,  according  to  the  usual  course  of  the  Court, 
and  the  said  trustees  are  answerable,  each  for  the  conduct  of  the 
other;  no  commissions  have  been  for  the  present  allowed. 

*The  petitioners  then  filed  another  petition,  suggesting  the  qi^q 
grounds  on  which  the  objections  of  the  auditor,  in  reference  ^  '  ^ 
to  the  suspending  orders,  might  be  dispensed  with,  and  praying 
another  reference  to  that  officer,  which  was  ordered  on  the  19th  Oc- 
tober, 1843. 

It  was  then  admitted  by  agreement,  that  John  Glenn  never  united 
in  any  release  of  mortgage  to  Luke  Ti^nan,  or  his  representatives, 
of  the  mortgage  made  to  him  and  John  Scott. 

The  auditor  then  filed  another  account,  in  which  the  two  trustees 
were  jointly  charged  with  $10,695.48,  as  per  their  receipt  of  30th 
Jaly,  1836,  with  $170.86  loaned,  being  so  much  above  the  amount 
entrasted  to  them  by  the  answer  of  John  Glenn,  with  various  amounts 
of  interest  received,  and  credited  with  the  sum  of  $7,647.17,  paid 
into  Court  by  Glenn  ;  $500  paid  to  counsel  and  commissions  on  the 
whole  sum.  The  balance,  $7,232.75,  was  variously  distributed  among 
the  heirs  of  S.  McKim ;  a  second  account  only  distributed  the  money 
paid  in  by  Glenn. 

The  appellant  Glenn,  excepted  to  this  audit,  because  it  charged 
him  with  money  received  by  John  Scott,  and  with  more  money, 
$170.86,  than  was  ever  received  to  be  invested ;  and  because  in  one 
account  no  commissions  was  allowed  him. 

It  was  then  further  admitted,  that  the  property  mortgaged  by 
Lake  Tiernan  to  John  Glenn  and  John  Scott,  to  secure  the  payment 
of  the  money  belonging  to  the  McKim  estate,  loaned  by  said  Glenn 
and  Scott,  to  said  Tiernan,  was  amply  sufficient  for  the  purpose ;  that 
the  moneys  stated  by  John  Scott  to  have  been  received  by  him,  were 
80  received  by  him  in  manner  and  under  the  circumstances  stated  in 
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his  aDswer,  filed  in  this  case,  and  that  John  Glenn,  in  no  way,  par- 
ticipated in  receiving  such  money,  or  endorsing  the  note  given  for 
its  security,  or  in  releasing  the  mortgage;  and  it  is  agreed,  that  the 
last  acconnt  stated  and  reported  by  the  aaditor,  for  the  distribatioD 
of  the  money  actually  in  Goart,  shall  be  ratified  as  stated. 

The  mortgage  of  the  Ist  Angnst,  1837,  from  Lnke  Tieman,  for 
$5,000,  to  Glenn  and  Scott,  as  trustees,  was  also  filed,  with  the  release 
thereof,  by  John  Scott,  of  the  2nd  December,  1841. 
^g^M  •  On  the  3rd  January,  1844,  other  accounts  were  reported, 
•*•  *  in  which  the  balance  of  $7,232.75,  was  assumed  to  be  Ktill 
due  from  Scott  to  Glenn,  and  distributed  differently  from  the  former 
accounts,  in  consequence  of  the  death  of  some  of  the  heirs,  and  for 
other  reasons. 

To  this  account  the  appellant  also  filed  exceptions;  but  on  the 
27th  January,  1844,  the  Chancellor,  [Bland,]  ratified  it,  and  ordered 
the  trustees  to  pay  accordingly ;  from  which  the  said  Glenn  prose- 
cuted this  appeal. 

The  cause  was  argued  before  Abgheb,  0.  J.,  Chambers,  Spsngs, 
Magbudeb,  and  Martin,  J  J. 

Meredithy  for  the  appellant.  The  exception  of  the  appellant  to 
the  auditor's  acconnt,  as  to  $170  charged  against  him  must  prevail. 
The  charge  is  a  clear  mistake. 

There  was  no  original  liability  of  the  trustees,  each  for  the  other. 
Glenn  did  not  select  Scott,  who  was  the  attorney  of  the  parties. 
This  is  an  additional  ground  of  defence  for  the  appellant. 

That  the  trustees  were  not  originally  liable  for  each  other;  and 
that  fraud,  malpractice,  is  the  ground  of  snch  liability;  he  cited: 
Townley  vs.  ISherbtme^  BridgmafCs  Rep.  35 ;  Lewin  on  TnuU^  136;  24 
Law  Lib.  136 ;  Sadler  vs.  Bobbs,  2  Bro.  Cr.  116,  117 ;  ToumUf/  vs. 
Chalenor^  Cro.  Chas.  312;  Hardres^  314;  Leigh  vs.  Barry^  3  Atk. 
584j;  Williams  vs.  Nixon^  2  Beavan,  472 ;  lAttlehales  vs.  Oaseayne,  3 
Bro.  C.  K.  74;  Hovey  vs.  Blakeman^  4  Ves.  596;  Bacon  vs.  Baeo/n^  5 
Ves.  331 ;  Evans  vs.  Evans^  1  Dessau,  520 ;  Knox  vs.  Pidcett^  4  Dessau. 
92 ;  Sutherlend  vs.  Brushy  7  John.  C.  R.  22 ;  Latvrenee  vs.  Laurence^ 
Lit.  Select  Cases^  23 ;  Massey  vs.  CarUon,  1  CheveSy  181 ;  1  IredeU  Eq. 
93;  Gardner  and  Bowlitig  vs.  Harvey  and  SimmSy  12  0.  A  J.  365,384; 
•Walker  vs.  Symonds,  3  Swan.  1;  Lewin  on  TrwstSy  24  Law  Lib.  140; 
Brice  vs.  StokeSj  11  Ves.  319;  Longford  vs.  Qascoyne^  11  Fe9. 335. 
^^P0  *  Joint  executors  and  joint  trustees,  are  exempt  from  all  lift- 
•*•  ^  bility  for  each  other,  if  merely  passive,  though  with  know- 
ledge that  his  co-executor  or  trustee,  has  the  funds.  Williams  vs. 
Nixon^  2  Beavan^  472.  Where  two  executors  were  directed  to  invest 
and  accumulate  a  surplus,  one  received  the  funds  and  misapplied  it, 
the  other,  without  knowledge,  is  not  answerable.  Lenour  vs.  WisMj 
4  Dessau.  65. 
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The  general  rale  is,  that  one  trustee  is  not  liable  for  the  default  of 
his  companion,  nor  is  it  error  on  his  part,  to  permit  his  co-trustee  to 
receive  the  funds  of  the  trust. 

If  a  trustee  is  not  merely  passive,  but  by  some  positive  act,  by 
direction  or  agreement,  enables  his  co-tmstee  to  get  possession  of 
the  trust  fund,  then  he  is  liable.  Clough  vs.  Bond^  3  Mylne  &  Craig, 
490 ;  Davis  vs.  Spurling,  1  Ru%8.  d  Mylne,  66 ;  Oill  vs.  The  Attorney- 
Qeneraly  Hardrea,  314;  Shipbrook  vs.  Uinchinbrook,  11  Ves.  252;  Same 
Caaej  16  Ves.  477;  Fox  vs.  Mackreth,  2  Bro.  C.  B.  400;  Underwood  vs. 
Stevens,  1  Merriv.  712;  Adair  vs.  Shaw,  1  Seh,  dk  Lef,  272;  Joy  vs. 
CampheU,  I  h,  341 ;  Bone  vs.  CooJce,  13  Priee^  332 ;  Chambers  vs.  Min- 
chin,  7  Ves.  186;  3  Young  dt  CoUyer,  359;  Clarke  vs.  Clarke,  8  Paige, 
153 ;  Mofiell  vs.  Monell,  5  J.  C  i^.  283 ;  Johnson  vs.  Jo^fwofi,  2  Hill, 
293. 

If  one  trustee  joins  in  a  receipt,  but  receives  no  part,  and  shows 
the  fact,  the  receipt  itself  does  not  impose  any  liability  on  him. 
Fellows  vs.  Mitchell  and  Owen,  1  P.  Wms.  81;  Churehill  vs.  Lady 
Hobson,  1  P.  Wms.  241,  each  trustee  is  to  account  for  what  he  lias 
received.  A  trustee  may  passively  let  funds  go  into  the  hands  of  a 
co-trastee,  but  iu  any  agreement  with  him,  he  makes  himself  respon- 
sible. The  principle  which  protects  a  trustee  from  responsibility, 
when  he  joined  in  a  receipt,  and  in  fact  received  no  part,  was  not 
originally  applied  to  executora,  on  the  ground,  that  as  it  is  not  neces- 
sary for  the  executor  to  join,  interfering  in  the  transaction  unneces- 
sarily, the  inference  is  the  other  way.  H  he  assumes  a  power  over 
the  fund,  he  is  answerable  in  the  particular  transaction.  Churchill 
vs.  Lady  Hobson,  1  P.  Wms.  241;  Brice  vs.  Stokes,  11  Ves.  324;  Har- 
den vs.  Parsons,  1  Eden,  147 ;  WesHey  •  vs.  Clarke,  1  Eden,  369;  q.^^ 
Sadler  Y^.  Hobbs,  2  Bro.  C.  R.  117;  Chambers  vs.  Minchin,  7  •*•** 
Ves.  198;  Shipbrook  vs.  Hinchinbrook,  16  Ves.  479;  Joy  vs.  Campbell, 
1  Sch.  db  Ijef.  344 ;  Mosely,  35 ;  24  Law  Lib.  138. 

The  rule  was  attacked  in  1  P.  Wms.  241,  a  distinction  was  taken 
applicable  to  executors,  in  relation  to  legatees  and  creditors.  The 
principle  was  applied  in  relation  to  creditors,  entitled  to  the  utmost 
benefit  of  the  law,  against  executors  joining  in  a  receipt.  Each 
executor  was  made  liable  for  the  whole,  but  as  to  legatees,  they  had 
no  remedy  for  their  demand,  but  in  equity. 

Iu  Westley  vs.  Clarke,  1  Eden,  245,  the  distinction  between  execu* 
tors  and  trustees  was  doubted,  and  held,  they  stood  on  same  ground 
with  reference  to  receipts,  if  there  is  no  other  proof,  as  where  one 
executor  received  mortgage  money,  and  afterwards  asked  his  co- 
executor  to  unite  in  a  receipt  and  release.  The  act  of  the  second 
deemed  nugatory,  one  executor  is  competent  to  receive  and  release, 
and  his  acts  are  binding.  In  Scurfield  vs.  Howes,  3  Bro.  C.  R.  94; 
Lord  Alvanly  doubted  the  distinction.  Hovey  vs.  Blakeman,  4  Ves. 
608,  joining  in  a  receipt  was  not  held  conclusive.  There  acting,  as 
well  as  joining  iu  a  receipt.     Walker  vs.  Symonds,  3  Swan.  64;  2  Sto. 
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Uq.  Bee.  1283.  Joining  in  a  receipt,  is  only  prima  fade  evidence. 
Monell  vs.  MoneH,  5  John  0.  E.  296 ;  MoNair^s  Appeal,  4  Bawle  Eep. 
148.  Many  exceptions  have  been  introduced,  but  the  true  test  \&  in 
Townley  vs.  Sherhone.  Trustees  are  sometimes  treated  as  bailees, 
and  only  responsible  for  negligence,  evil  practice,  or  fraud.  K'Kigki 
vs.  Earl  of  Plymouth^  1  Dioken,  126 ;  Sto.  on  Bail.  Ill ;  2  Ch.  Oaset, 
2;  Pybm  vs.  Smith,  1  Ves.  Jr.  189.  Trustees,  who  are  mere  stake- 
holders, not  liable.  Balchin  vs.  Scoftj  2  Vea.  677.  It  is  like  a  gratai- 
tious  bailment. 

The  test  of  liability  is  this : — as  a  general  ruTe,  not  bound  for  the 
acts  and  doings  of  each  other, — if  there  is  an  absence  of  all  fraud, 
and  the  exercise  of  reasonable  diligence,  no  liability  attaches.  Chugk 
vs.  Bond,  3  Mylne  &  Craig,  490,  496 ;  Bovoih  vs.  BoweU,  3  Fes.  565 ; 
jBocon  vs.  Bacon,  5  Ves.  331.  Trustee  dealt  with  funds  as  his  own 
Q<yi%  property,  not  •  liable.  Adams  vs.  Claxton,  6  Ves.  226,  227. 
o77  xhey  are  expected  to  take  the  same  care  of  trust  funds,  as  a 
reasonable  attention  to  their  own  affairs  would  dictate  to  them,  to 
take  of  their  own  property,  and  not  more.  Massy  vs.  Banner,  1  Jaeo. 
<fe  WaUc.  241 ;  Rainsfred  vs.  Bainsfred,  Rice  S.  0.  Eq.  Rep.  343;  RwU 
vs.  Fisher,  1  R.  &  0.  88.  Trustees  are  responsible  for  gross  negli> 
gence.  Mr.  Glenn's  want  of  knowledge,  now  admitted  by  all,  ex- 
cuses him  from  Mr.  Scott's  default.  Was  there  an  exercise  of  due 
diligence  on  his  part  f  He  made  no  enquiry.  He  knew  of  the  mort- 
gage, that  it  was  joint  and  ample ;  of  Mr.  Scott's  relations  to  the 
parties  in  interest;  that  he  was  attorney,  administrator  for  some; 
that  he  was  '^  dwc  et  factotum,''^  entitled  to  large  fees  for  extended 
labor.  He  knew  the  mortgage  could  not  be  released  without  him; 
that  the  executors  of  Tiernan,  were  cautious  and  prudent  men.;  that 
the  transaction  could  not  be  attacked  for  fraud ;  that  the  applica- 
tion of  a  third  party,  kept  the  fund  locked  up.  There  was,  then,  uo 
want  of  diligence  in  relying  securely  upon  the  mortgage. 

It  was  a  trust  fund,  the  representatives  of  Tiernan  had  notice  of 
this  when  they  took  the  release.  The  petitioners  ought  to  follow 
the  property  for  their  indemnity.  Lewin  on  Trust,  135 ;  Sindair  vs. 
Jackson,  8  Cow,  543;  Hawley  vs.  James,  5  Paige,  323;  Murray  vs. 
LyWum,  2  J.  C.  R.  442 ;  Adams  vs.  Clifton,  1  Russ.  297. 

If  the  executors  of  Tiernan  had  been  made  parties  what  defencef 
could  they  have  set  up  ?  The  Court  would  have  sheltered  an  Iddo- 
cent  trustee.  Then,  what  is  there  to  prevent  the  remanding  of  this 
cause,  with  directions  to  make  new  parties,  and  seek  relief  against 
the  mortgaged  property! 

Latrobe,  for  the  appellee,  cited  2  Story  Eq.  ^2,  sec.  1283;  Menell 
vs.  Monell,  5  John.  C.  R.  295 ;  2  Sto.  Eq.  649 ;  Joy  vs.  Cam]^}dl,  1  Sek 
4&  Lef.  341;  Bridgeman,  35;  7  East,  240;  1  Dev.  dk  BatL  199;  ChwA- 
ill  vs.  Lady  Hobson,  1  P.  Wms.  241 ;  WiUiams  vs.  Nixon,  2  Beav. 
472;  24  Law.  Lib.  140. 
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Sever dy  Johnsony  for  the  appellant,  in  reply,  cited  Bridgeman^  35; 
24  Law.  Lib.  269,  271 ;  Ex  parte  Belchor  vs.  Paraona,  Ambler^  219 ; 
FelUncs  vs.  MitcheUj  1  P.  Wma.  82;  2  «<o.  Uq.  1280,  1281; 
•  Ringgold  vs.  Ringgold^  1  H.  &  0.11]  Gardner  and  Bowling  •'^" 
vs.  Hardey  and  Simms,  12  0.  c£  J.  384 ;  1  P.  W9?i«.  241 ;  Bacon  vs. 
^aoon,  5  Fe8.  331. 

MAaBXTDEB,  J.  delivered  the  opinion  of  this  Court.  A  decree  of 
the  Goart  of  Chancery,  broaght  into  that  Court  a  large  sum  of 
money,  the  proceeds  of  sale  of  the  real  estate  of  Samuel  McKim,  in 
order  there  to  be  distributed  among  the  persons  to  whom  the  real 
estate  descended.  Before  distribution  was  made,  the  title  of  some 
of  the  claimants  to  any  share  of  the  estate,  and  of  course,  of  the 
purchase  money,  was  denied  by  others,  who  were  admitted  to  be 
heirs  of  the  intestate.  Thus  arose  a  controversy  .in  Chancery,  about 
a  considerable  part  of  the  fund,  and  the  Chancellor  having,  by  his 
order,  excluded  some  of  the  claimants,  an  appeal  was  taken  by  them 
to  the  Court  of  Appeals.  Shortly  after  this  api>eal,  the  parties  liti- 
gant, by  their  counsel,  entered  into  an  agreement,  (which  it  is  ad- 
mitted, had  the  sanction  of  the  Chancellor,)  ^'  that  John  Scott  and 
John  Glenn,  be  constituted  trustees,  to  receive  and  to  invest  that 
portion  of  the  fund  which  was  in  controversy ; "  that  a  check,  paya- 
ble to  their  order,  be  drawn  by  the  proper  officer,  and  that  '<  upon 
the  fioal  hearing  of  the  said  appeal,  *  the  said  John  Glenn 
and  John  Scott,  shall  pay  into  the  Court  of  Chancery,  the  '^'^ 
said  sum  of  money,  and  all  interest  and  profit  which  may  accrue 
thereon,  subject  to  the  said  order  and  decree,  which  may  be  passed 
on  said  appeal." 

In  pursuance  of  this  arrangement,  Scott  and  Glenn,  on  the  27th 
July,  1836,  received  the  money,  and  the  manner  in  which  they  dis- 
posed of  it,  is  fully  set  forth  in  the  proceeding.  It  has  never  been 
alleged,  that  they  did  not  invest  it  judiciously,  and  within  a  reason- 
able time. 

At  June  Term,  1838,  the  Chancellor's  order  was  affirmed  by  the 
Court  of  Appeals.  No  application,  however,  was  made  to  the  Chan- 
cellor, in  regard  to  the  distribution  of  this  fund,  by  those  to  whom 
his  order,  (affirmed  by  the  Court  of  Appeals,)  gave  it,  until  March, 
1843,  when  a  petition  was  filed,  by  persons  having  an  interest  in  the 
fund,  requiring  the  trustees  to  account  for  the  same.  Thereupon, 
each  of  the  trustees  filed  an  answer,  and  by  these  answers  it  ap- 
peared, that  Scott  had  misapplied  a  part  of  the  fund;  but,  that  with 
respect  to  Glenn,  a  payment,  which  he  made  into  Court,  in  com- 
pliance with  the  order,  discharged  him,  unless  he  could  be  made  re- 
sponsible for  the  default  of  his  co-trustee.  And,  whether  Glenn,  the 
plaintiff  in  error,  is  responsible  for  such  default  of  his  co-trustee,  is 
the  principal  enquiry  upon  this  appeal  f- 
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The  ancontro verted  facts  in  this  case,  farnish  all  the  auswer  that 
need  to  be  given  to  the  very  many  of  the  authorities,  on  which  re- 
liance seems  to  have  been  placed.  We  need  not  remark  upon  the 
cases  which  instruct  us,  that  a  trastee  is  answerable  for  the  default 
of  his  cotrustee,  if,  with  a  knowledge  that  the  trust  fund  is  in  a 
course  of  abuse,  that  his  co-trustee  is  making  an  improper  use  of  it, 
he  remains  passive,  refuses  or  declines  to  interfere.  The  case  before 
us,  is  not  one  of  that  character.  We  need  not  notice  the  adjudica- 
tions, which  tell  us,  that  if  there  be  some  malpractice,  fraud  or  evil 
dealing,  then  the  one  shall  be  answerable  for  the  default  of  the  other. 
To  any  of  these,  or  such  like  cases,  we  have  no  occasion  to  refer,  be- 
cause, in  the  case  before  us,  the  trustee,  whom  it  is  attempted  to 
make  responsible  for  the  default  of  his  cotrustee,  is  nowhere 
charged  with  anything  like  fraud  or  collusion,  or  culpable  omis^ioD  of 
» duty.  Glenn  denies,  upon  oath,  all  knowledge  of  the  re- 
^^^  ceipt  by  Scott:  of  the  money  afterwards  wasted,  and  there  is 
no  statement  or  allegation,  or  intimation,  from  which  it  can  be  in- 
ferred, that  he  knew,  or  had  any  reason  to  suspect,  that  his  co-trustee 
had  abused,  or  was  capable  of  abusing  the  trust  reposed  in  him,  and 
reposed  in  him,  too,  by  the  parties  to  whom  the  trust  fund  belonged, 
and  most,  if  not  all  of  whom,  had  confided  their  interests  to  him,  as 
their  solicitor. 

The  Chancellor,  as  a  reason  for  making  Glenn  answerable,  observes, 
that  Glenn  and  Scott  were,  by  the  act  of  the  Court,  founded  on  the 
agreement  of  the  parties,  judicially  constituted  joint  trustees,  and  as 
such,  jointly  liable  for  the  whole  amount  of  the  money  so  committed 
to  their  disposition. 

It  is  apprehended,  that  whether  this  be  considered  a  judicial  ap- 
pointment, or  one  made  by  the  parties  themselves,  there  is  nothing 
in  the  case,  or  in  the  circumstances  connected  with  this  trust,  which 
would  authorize  us  to  say,  that  Glenn  was  answerable  for  the  default 
of  Scott.  Security  might  have  been  required  of  these  trustees.  It 
might  have  been  insisted,  that  before  the  money  was  placed  in  their 
hands,  they  should  give  a  joint  bond  with  security,  and  thereby  be- 
come security, each  for  the  other;  or, several  bonds, the  boudof  each 
to  be  liable  for  the  misconduct  of  the  principal  obligee  in  it.  But, no 
bond  at  all  was  required  by  those  who  could  have  required  it,  and, 
surely,  it  does  not  follow,  that  each  is  answerable  for  the  fidelity  of 
the  other,  because,  those  who  might  have  exacted  security,  think 
proper  to  dispense  with  it. 

It  is  not  perceived,  that  the  case  would  be  essentially  different,  if 
this  was,  strictly  st>eaking,  a  judicial  appointment;  but,  the  order  of 
the  Chancellor,  is  in  execution  of  the  agreement  of  the  parties, 
naming  to  him  the  |>ersons  who  are  to  be  eutruste<l  with  their  fands. 
Scott  was  not  selected  by  Glenn  as  his  associate.  In  him,  the  parties 
who  owned  the  fund,  chose  to  repose  confidence,  and  agreed  to  dis* 
pense,  with  security,  for  his  gooil  conduct.    In  the  case  of  Totci^ 
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against  ChalenoTy  as  reported  in  Cro.  CharleSy  312,  it  was  resolved, 
that  Townley,  being  but  a  party  entrusted,  shall  not  be  answerable 
for  more  than  came  to  his  hands,  and  the  reason  assigned  for  this 
*  resolution,  was,  *Mt  was  the  default  of  him,  who  put  them  q^^q 
in  trust,  to  repose  trust  in  one  who  was  unable  to  pay,  and  he  •'^•' 
being  the  party  trusted,  as  well  as  Townley,  Townley  shall  not  be 
compellable  to  satisfy  his  defect."  We  have  a  more  full  report  of  the 
same  case,  (though  the  name  of  defendant  is  different,)  in  Bridge- 
man*8  Reports,  There  we  are  told,  that  in  order  to  charge  one  trus- 
tee, for  the  defaults  and  deficiencies  of  their  co-trustees,  there  must 
be  proof,  or  circumstances  to  satisfy  the  Court,  that  there  had  been 
dolus  maluSj  or  evil  practice,  fraud,  or  evil  intent  in  him.  It  is  true, 
indeed,  as  the  lord  keeper  observed,  that  care  should  be  taken,  that 
trustees  be  not  emboldened  to  break  the  trust  imposed  on  them.  It 
must  be  equally  true,  that  parties  trusted,  ought  not  to  be  too  much 
punished,  lest  it  should  dishearten  men  to  take  any  trust,  and  all 
would  be  deterred  from  undertaking  any  trust ;  those  only  excepted, 
whose  ignorance  or  knavery,  render  them  unworthy  of  trust.  Scott, 
the  defaulter,  was  the  trustee  of  the  parties  interested,  chosen  by 
them,  and  not  by  his  co  trustee. 

If  we  look  at  the  circumstances  connected  with  this  trust,  there  is 
nothing  to  be  found  in  them,  which  can  operate  at  all  to  the  preju- 
dice of  the  plaintiff  in  error.  Scott  was  a  solicitor  in  the  Court  of 
Chancery,  and  had  the  conduct  of  the  original  suit.  He  appeared  in 
Chancery  and  the  Court  of  Appeals,  for  the  successful  parties,  with 
power,  it  would  seem,  to  secure  such  professional  assistance  as  he 
might  deem  necessary ;  he  was  the  agent  of  several,  administered 
upon  the  estate  of  one  of  the  owners  of  the  fund,  and  had  the  orders 
of  some  of  them,  to  receive  the  money  to  which  they  were  entitled. 
It  would  be  difficult,  indeed,  to  prove,  that  if  Scott  had  brought  into 
Court,  all  the  money  which  he  received,  and  there  had  been  an  order 
for  the  distribution  of  the  fund,  he  had  not  undoubted  power,  to  re- 
ceive a  larger  portion  of  the  fund  than  he  wasted ;  that  the  solicitor 
and  agent  of  the  parties  interested,  could  not  have  claimed  more 
than  is  due  from  him,  as  trustee.  Why,  in  such  a  case,  should  the 
plaintiff  in  error,  be  dealt  with  more  severely  than  the  trustee,  was, 
in  the  very  many  cases,  to  be  found  in  the  authorities,  wherein,  the 
attempt  to  make  one  trustee  or  executor,  answer  for  the  default  of 
the  other,  was  unsuccessful  f 

•  In  this  case,  the  petition,  let  it  be  rememl>ered,  does  not  q^^ 
charge  the  plaintiff  in  error  with  fraud,  collusion,  or  criminal  •'^* 
remissness,  and  the  parties  to  that  petition,  by  submitting  the  case 
upon  petition  and  answer,  put  it  out  of  the  power  of  the  plaintiff,  in 
this  Court,  to  deny  or  refute  any  specific  charge.  The  question,  in 
truth,  is,  whether  there  be  in  the  answer  itself,  any  admission  or 
statement,  which  will  authorize  a  Court  of  Chancery,  to  make  him 
responsible  for  any  portion  of  the  trust  fund,  admitted  by  his  co- 
19  3o. 


290  GLENN  vs.  McKlM  et  al.— 3  GILL, 

trastee  to  have  been  received  by  him,  and  for  which  he  does  not 
deny,  that  he  is  exclusively  answerable  t 

The  petitioners  set  forth  their  claim  in  these  words :  ^'  Bat  they  are 
advised,  that  the  said  trustees  are  jointly  accountable  to  them,  as 
well  for  what  they  have  actually  made,  by  the  employment  of  said 
funds,  as  also  for  what  they  might  have  made,  but  for  any  negligence 
or  default  committed  by  them,  or  either  of  them." 

It  would  seem,  that  as  the  money,  when  received,  and  almost  as 
soon  as  received,  was  judiciously  invested,  nothing  mora  need  to  be 
said  in  regard  to  the  claim,  as  stated  by  the  petitioners  themselves. 

In  the  course  of  the  argument,  however,  we  have  been  referred  to 
the  receipt  given  to  the  register  of  the  Court  of  Chancery,  which  is 
proof  positive,  that  the  whole  fund  was,  at  the  date  of  the  receipt,  in 
the  hands  of  the  plaintiff  in  error,  and,  therefore,  it  is  contended, 
that  he  must  be  answerable  for  the  whole.  The  argument  would  be 
entitled  to  much  weight,  and  the  authorities  cited  would  be  in  point, 
if,  after  receiving  the  money,  the  plaintiff  in  error,  had  put  it  into 
the  hands  of  his  cotrustee,  to  make  the  investment,  and  instead  of 
investing  it,  the  co- trustee  had  applied  it  to  his  own  uses.  No  doabt, 
the  plaintiff  in  error,  is  bound  to  account  for  the  money  he  received 
from  the  register,  and  he  does  give  the  most  satisfactory  account  of 
it.  He  invested  it,  as  he  was  bound  to  do.  He  parted  with  it,  be- 
cause it  was  his  duty  to  part  with  it,  and  the  case  now  is,  precisely 
what  it  would  have  been,  if  the  register  had  been  directed  not  to 
pay  the  money  to  either  of  the  trustees,  but  to  the  persons  to  whom 
it  was  loaned,  upon  such  persons  securing,  *  by  mortgage,  its 
a^o  repayment  to  the  trustees.  If  the  enquiry  was,  what  the 
trustees  did  with  the  money,  which  was  taken  out  of  the  Court  of 
Chancery,  it  is  easily  answered,  and  both  of  the  trustees  would  be 
found  to  be  blameless.  The  case  before  us,  would  not  be  different,  if 
only  one,  and  either  of  the  trustees,  had  been  allowed  by  the  Gout 
to  receive  and  invest  the  money.  The  money  in  controversy,  was 
money  due  from  Tiernan,  the  payment  of  which  was  secured  by  a 
mortgage,  executed  to  the  two  trustees.  Thus  far,  nndeniably,  the 
plaintiff*  in  error,  was  not  responsible  for  any  part  of  it.  But  Soott, 
in  the  course  of  time,  received  and  misapplied  it.  Of  the  receipt  of 
it,  the  plaintiff  in  error,  swears,  (and  it  is  not  controverted,)  that  he 
was  entirely  ignorant.  He  did  no  act  whatever,  by  which  his  co- 
trustee got  the  money,  and  left  undone  no  act,  which,  if  done,  would 
have  prevented  the  co-trustee  from  receiving  it.  Surely,  if  in  sach  a 
case,  the  innocent  trustee  is  to  be  made  answerable,  it  would  be  un- 
reasonable to  expect,  that  any  prudent  person  could  be  prevailed  upon 
to  become  one  of  two  or  more  trustees. 

It  has  been  said,  however,  that  by  the  terms  of  the  loan  the  money 
was  due  and  ought  to  have  been  collected;  and,  moreover,  the  ap- 
peal had  been  decided,  and  for  that  reason  the  plaintiff  in  error 
ought  to  have  been  prepared  to  pay  it  into  Chancery.    There  would 
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be  some  plaasibilitj  in  this,  but  for  a  fact  which  the  record  discloses, 
and  which  has  not  yet  been  noticed.  The  Chancellor,  at  the  instance 
of  a  person  who  cfaimed  to  be  a  creditor  of  the  deceased  (S.  McEim,) 
and  for  whose  claim,  if  established,  the  land  might  be  responsible, 
had  passed  an  order  directing  the  trustees  to  retain  the  fund.  How 
retain  it  f  To  be  sure,  they  received  the  money  to  invest  it,  pendente 
litej  between  the  real  and  pretended  heirs,  and  the  strict  letter  of  the 
agreement,  which  placed  the  money  in  their  hands,  did  seem  to  re- 
qnire  that  they  should  be  ready  to  bring  it  into  Chancery  upon  the 
determination  of  that  appeal.  But,  what  was  the  obvious  meaning 
of  the  agreement  upon  which  all  parties  acted  ?  The  money  was  to 
be  invested,  not  to  lie  idle  and  unemployed  in  Chancery,  until  Chan- 
cery could  distribute  it.  The  appeal  pending  in  the  higher  Court 
was  spoken  •  of,  because,  at  the  time,  it  was  the  only  obsta-  qq^ 
cle  to  the  distribution  of  the  fund.  It  was  not  the  duty  or  the  •'^" 
right  of  the  trustees  to  prevent  the  money  from  yielding  interest, 
while  the  Court  had  not,  from  any  cause  whatever,  the  power  of  dis- 
tributing it.  The  order  of  the  Chancellor,  passed  at  the  instance  of 
an  alleged  creditor  of  Samuel  McEim,  put  it  out  of  the  i)ower  of  that 
Court  to  distribute  it ;  and  the  obvious  intent  of  the  parties  required 
that  the  investment,  for  the  sake  of  interest,  should  continue  until 
that  order  was  revoked.  After  the  petition  was  filed,  and  the 
answers  were  put  in  by  the  trustees,  the  auditor  reported  to  the 
Chancellor  that  the  fund  could  not  yet  be  distributed,  because  of  the 
last  order  of  the  Chancellor.  We  thus  ascertain,  that  up  to  the  date 
of  Glenn's  answer,  the  money  was,  properly,  bearing  interest. 

If  there  was  any  want  of  due  diligence  in  procuring  a  revocation 
of  the  order,  who  is  to  bear  the  blame  of  it?  Surely  not  Glenn. 
With  the  creditor's  suit  he  had  no  concern,  and  over  it  could  exer- 
cise no  control.  It  may  be  that  the  petitioners  themselves,  who 
must  have  been  parties  to  that  suit,  might  have  procured  its  revoca- 
tion at  an  earlier  period,  and  might  have  prevented  a  delay  in  the 
settlement  of  this  trust,  until  the  defaulting  trustee  was  no  longer 
Able  to  bring  into  Court  the  trust  money  which  he  had  received. 

It  has  been  said  (and  in  many  cases  of  trust  it  should  be  remem- 
bered,) that  co-trustees -are  bound  to  watch  the  conduct  of  each 
other ;  and  in  a  former  case  in  this  Court  it  was  stated  to  be  the  re- 
ceived doctrine,  that  if  the  trustee,  '^  who  wasted  the  estate,  was  in 
any  degree  facilitated  therein  by  the  acts  and  omissions  of  the  other, 
they  are  both  equally  liable."  This  doctrine,  however,  cannot  preju- 
dice the  plaintiff  in  error.  He,  certainly,  neither  did  nor  omitted  to 
do  anything  by  which  his  co-trustee  was,  ^*in  any  degree,  facilitated 
in  wasting  the  estate."  But,  may  there  not  have  been,  in  the  con- 
duct of  the  defendants  in  error,  something  of  which  the  plaintiff  in 
error  may  justly  complain  f  May  he  not  claim  the  benefit  of  the 
maxim,  vigilantibtis  non  dormientibus  leges  anhserviuntf  So  far  as  we 
can  judge,  it  was  owing  to  them  entirely,  owing  to  their  remissness 
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in  procnring  a  revocation  of  the  Ohancellor's  •  order  before 
•'^*  spoken  of;  that  the  defanlt  of  Scott  remained  a  secret  DDtU 
he  became  insolvent,  and  it  may  be  antil  his  dealli,  gives  to  others 
a  right  to  claim  the  portion  of  the  fand  to  which  he  was  entitled  as 
administrator  of  one  of  the  claimants,  if  in  no  other  character.  Add 
to  this  the  statement  in  Scott's  answer  relative  to  the  fees  which 
were  jnstly  due  to  him  for  his  services  in  these  suits,  and  it  roust  be 
believed,  that  while  the  plaintiff  in  error  has  possibly  been  injured, 
it  is  by  no  means  clear  that  the  defendants  in  error,  or  some  of  them,, 
will  not  profit  by  sleeping  upon  their  rights. 

The  money  was  lent  to  Tiernan,  it  is  said,  upon  a  short  credit,  and 
ought,  when  it  became  due,  to  have  been  collected  by  plaintiff  in 
error.  To  this  an  answer  may  be  given  in  a  few  words :  The  credit 
was  necessarily  for  a  short  period,  because,  in  a  short  time,  the 
Chancery  Court  might  have  been,  and  it  was  supposed  would  have 
been,  able  to  distribute  the  fund.  But  the  money  was  to  be  invested 
and  to  bear  interest  until  it  could  be  distributed,  and  it  was  an  ad- 
vantage to  all  parties,  that  another  investment  should  not  be  neces- 
sary. The  debtor  might  insist  on  paying  the  debt,  and  if  he  had, 
the  trustees* would  have  been  bound  to  receive  it,  and  again  invest 
it.  If  therefore  the  debtor  did  not  offer  to  pay  it  to  the  trustee, 
there  was  no  want  of  due  diligence  in  his  forbearing  to  ask  for  pay- 
ment. 

We  do  not  think  that  the  plaintiff  in  error  ought  to  be  charged 
with  the  money  which  his  co-trustee  received  from  Tiernan  and  his 
representatives. 

Other  questions  were  argued  in  connection  with  this,  in  which 
persons,  not  parties  to  this  suit,  are  interested.  Upon  these  we 
cannot  intimate  an  opinion.  We  can  only  say,  that  the  plaintiff  in 
error  is  not  responsible  for  the  money  in  dispnte;  of  course  he  is  not 
chargeable  with  intei^st  on  it. 

With  respect  to  the  sum  of  $170.86,  paid  into  Chancery  by  the 
plaintiff  in  error,  over  and  above  the  sum  with  which  he  was  charge- 
able, the  Court  can  perceive  no  reason  for  refusing  to  return  it.  It 
cannot  be  retained  on  the  assumption  that  ic  had  been  received  ^^on 
some  investment  not  s|)ecified."    This  also  .is  error. 

*  The  sum  allowed  to  B.  Johnson,  Esq.,  has  not  been  ob- 
jected  to,  and  of  course  must  be  allowed,  without  interest. 

With  respect  to  the  credit  of  $300,  which  is  claimed  as  so  much 
paid  to  Scott  for  professional  services,  and  also  the  credit  of  91,350^ 
which  is  claimed,  it  does  not  appear  to  this  Court  that  the  plaintiff 
in  error  had  authority  to  pay  them  out  of  the  trust  fund,  or  that  he 
can  claim  a  credit  for  them  in  the  settlement  of  his  account  as  tras- 
tee.    The  commission  allowed  to  this  trustee  is  correct. 

The  order  of  the  Chancellor,  dated  26th  January,  1842,  will  be  re- 
versed, with  costs,  and  the  case  to  be  remanded  to  Chancery,  in 
order  that  the  account  of  John  Glenn,  as  trustee,  may  be  stated  as 
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herein  directed,  and  that  such  farther  order  be  taken  in  the  ease  as 
suy  of  the  parties  interested  may  apply  for. 

•  Decree  reversed,  and  cause  remanded. 


The  State  of  Maryland,  use  of  John  T.  Boone  vs,  William 
Beyan,  of  BiGHABD,  Ex'i  of  JOSEPH  N.  BuBGH,  JR.— Decem- 
ber, 1845. 

Where  an  action  was  brought  on  the  administration  bond  of  L.  B^s  estate, 
for  the  use  of  J.  and  in  the  progress  of  the  cause,  the  plaintiff  asked 
leave  to  strike  out  the  use,  and  enter  the  cause,  for  the  use  of  the  admin- 
istrator de  bonis  non  of  L.  B.  who  proposed  to  claim  an  unadministered 
balance  of  money  in  the  hands  of  the  first  administrators,  and  tendered 
a  replication  to  that  effect;  the  County  Court  overruled  the  motion,  from 
which  the  plaintiff  entered  an  appeal  on  the  record.  After  this,  the 
plaintiff  bein^  called  to  join  in  demurrer  with  the  defendant,  made 
default,  and  a  non-suit  was  entered  against  him.  HM^  that  an  appeal 
did  not  lie.  (a) 

Appeal  from  Prince  George's  County  Court.  This  was  an  action 
of  debt  commenced  on  the  26th  September,  1842,  by  the  appellant 
against  the  appellee,  who  declared  npon  the  bond  of  S.  Townshend, 
Joseph  N.  Burch,  Jr.,  and  others,  of  the  18th  December,  1830,  con- 
ditioned, that  S.  T.  and  Maria  Boone  shonld  perform  the  ofiSce  of 
administrator  and  administratrix  of  Levin  Boone,  deceased.  After 
oyer,  the  defendant  pleaded : — 

•  1.  That  the  said  J.  N.  B.,  Jr.,  in  his  life-time,  from  the  q^^ 
time  of  the  making  of  the  said  notes,  to  the  time  of  his  de-  •'^^ 
cease,  performed  everything  in  the  condition  aforesaid,  mentioned, 
on  the  part  of  the  said  J.  N.  B.,  Jr.,  to  be  performed  and  kept,  &c. 

2.  Plene  administravii,  of  the  assets  of  J.  N.  B.,  Jr.,  by  the  de- 
fendant, before  the  impetration  of  the  writ  original  in  this  cause. 

The  plaintiff  replied  to  the  1st  plea,  showing  that  John  T.  Boone, 
for  whose  use  the  writ  was  entered,  was  the  residuary  legatee,  under 
the  will  of  Levin  Boone,  and  entitled  to,  &c.,  which  the  administra- 
tors were  bound  to  pay,  and  had  not  paid,  and  traversed  the  2nd 
plea. 

The  defendant  by  his  rejoinder,  specially  denied  all  the  facts  of  the 
plaintiff^s  first  replication  ;  and  tendered  an  issue  to  the  country  on 
the  second  repliaation,  in  which  the  plaintiff  joined. 

The  defendant  then,  also  demurred  generally  to  the  replication 
of  the  plaintiff,  in  which  demurrer  the  plaintiff  joined,  and   then. 


(a)  Cited  in  Boyd  vs.  Kienzle,  46  Md.  802,  holding  that  when  a  plaintiff 
voluntarily  suffers  a  judgment  of  non  pros,  and  no  final  judgment  is  en- 
tered in  the  case,  an  appeal  will  not  lie. 
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npoD  motion,  had  leave  to  withdraw  his  joinder  in  demarrer,  which 
he  did. 

The  plaintiff  then  moved  the  Goart  to  strike  ont  the  use  of  J.  T. 
B.,  and  to  enter  this  cause  for  the  use  of  W.  H.  Tuck,  a.  d.  b.  n.  of 
Levin  Boone,  with  the  will  annexed ;  and  for  leave  to  amend  hia 
pleadings,  for  the  purpose  of  filing  an  amended  replication.  The 
breach  assigned  in  this  latter  plea  was,  that  in  April,  1837,  S.  T.  aud 
M.  B.,  as  administrators  of  Levin  Boone,  passed  an  account  of  the 
said  administration,  by  which  there  remained  due  to  the  estate  of 
L.  B.,  the  sum  of  $907.82,  and  that  the  said  administrators  died, 
without  completing  their  administration,  or  proceeding  further  there- 
in, leaving  debts  and  legacies  unpaid,  to  the  amount  of  $1,000,  and 
still  due  and  unpaid ;  that  letters  d.  b.  n.,  had  been  granted  to  the 
said  W.  H.  Tuck,  &c.,  on  the  estate  of  L.  B.  The  said  W.  H.  T.,. 
also  tendered  a  replication  to  the  plea  of  plene  administravU^  which 
he  traversed. 

The  Court  overruled  the  motion,  aud  the  plaintiff  appealed. 

The  defendant  then  prayed  the  Court  that  the  plaintiff  might 
Qon  *  J^^^  ^^  ^^^®  demurrer  to  the  replication  of  the  plaintiff  which 
^^"  the  Court  directed  and  "  the  plaintiff  being  solemnly  required 
comes  not,  neither  is  its  writ  of  the  State  of  Maryland  further  pros- 
ecuted, but  makes  default." 

The  County  Court  then  rendered  judgment  that  the  plaintiff  take 
nothing  by  its  said  writ,  but  that  it  be  in  mercy,  &c.,  and  for  costs, 
from  which  judgment  the  plaintiff  appealed  to  this  Court. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Dorset,  Chambess, 
Spence,  MAaBUDEB,  and  Mabtin,  JJ. 

W.  H,  Tuck^  for  appellant. 

This  suit  was  brought  on  the  bond  of  Maria  Boone  and  Singleton 
Townshend,  as  administrators  of  Levin  Boone,  by  residuary  legatee, 
under  his  will,  to  recover  the  balance  appearing  to  be  due  the  estate, 
by  the  settlements  in  the  Orphans'  Court,  the  appellee's  testator, 
Joseph  IT.  Burch,  being  one  of  the  sureties  on  the  bond.  The  de- 
fendant pleaded  performance  and  plene  administravit  The  plaintiff 
replied,  setting  forth  the  death  of  Levin  Boone ;  the  claim  of  John 
Boone  under  his  will ;  the  amount  of  property  that  had  come  to  the 
hands  of  the  administrators ;  the  balance  due  the  estate,  &c.;  and 
averring  a  sufiSciency  of  assets  in  the  hands  of  the  defendant  to  pay 
the  claim.  The  defendant  rejoined,  denying  the  averments  of  the 
replication,  and  also  filed  a  demurrer,  to  which  there  was  a  joinder 
by  plaintiff. 

At  this  stage  of  the  pleadings  the  plaintiff  asked  leave  to  with- 
draw the  joinder  in  demurrer,  which  was  granted.  The  plaintiff  then 
moved  the  Court  to  strike  out  the  use  of  John  T.  Boone,  and  to  enter 
the  cause  for  the  use  of  Wm.  H.  Tuck,  administrator  de  bonis  nan 
cui  testamenio  annexe j  of  said  Levin  Boone;  and  for  leave  to  amend 
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the  pleadings  for  the  purpose  of  filing  an  amended  replication.   This 
replication  sets  ont : — 

1st.  The  death  of  Levin  Boone ;  the  appointment  and  qualifica- 
tion of  his  administrators ;  the  amount  of  estate  that  came  to  their 
bands;  the  balance  due  the  estate  on  their  settlement  *with  qqi 
tbe  Court;  their  death,  leaving  this  balance  unadministered ;  •'•^•■^ 
the  granting  of  letters  ds  bonis  non  to  W.  H.  Tuck;  and  that  said 
balance  is  payable  to  him,  as  unadministered  assets  of  the  deceased, 
&€.;  and 

2d.  That  tbe  defendant  had  assets  of  his  testator  to  pay  this 
claim. 

The  Court  overruled  this  motion  and  non  prossed  the  case,  under  a 
rale  upon  plaintiff  to  join  in  the  defendant's  demurrer.  The  plaintiff 
appealed  and  will  contend : — 

1st.  That  the  administrator  (26&oni«  non  was  entitled  to  sue  the 
bond,  and  should  have  been  substituted  as  cestui  que  use,  in  the  place 
of  John  T.  Boone. 

2d.  That  the  amended  rephcation  being  offered  in  connection  with 
the  motion  to  change  the  use,  and  shewing  the  right  of  the  adminis- 
trator de  bonis  non  to  sue,  the  amendment  should  have  been  al- 
lowed. 

He  cited,  Kiersted  vs.  State^  10,  i&  J.  231 ;  State  vs.  Dorsey,  3  0. 
&  J.  75 ;  Evans^  Practice^  248. 

T.  S.  Alexa/nder^  for  the  appellee.  This  case  is  before  the  Court  on 
appeals  from  two  distinct  judgments;  the  one  interlocutory,  overrul- 
ing the  motion  to  amend  the  writ  and  replication ;  and  the  other 
final,  entering  judgment  of  nonsuit.  The  question  is  whether  in 
the  rendering  of  either  of  the  judgments  there  is  error  which  maybe 
corrected  on  appeal. 

On  appeal  from  a  judgment  of  non-suit  the  appellant  cannot  com- 
plaim  of  error  in  the  original  record.  He  is  required  to-  show  mis- 
take in  entering  up  the  judgment.  2  Bing,  326;  Evans  vs.  Sweety  9 
Eng.  C.  L.  R.  420 ;  Kempland  vs.  Macaulay^  4  T,  B,  436 ;  Sasscer  vs. 
Walker^  5  0,  db  J.  102.  In  this  case,  the  record  states  that  being 
solemnly  called,  the  plaintiff  came  not;  but  made  default.  And 
therefore  it  was  considered,  that  it  take  nothing  by  its  writ.  The 
record  is  conclusive,  that  the  plaintiff  was  called,  and  did  make  de- 
fault; and  the  judgment  was  entered,  because  of  the  failure  of  the 
plaintiff  to  answer  when  solemnly  called.  In  this,  as  in  every  other 
stage  of  the  cause  before  verdict,  the  plaintiff  has  the  option  of 
abandoning  his  suit.  The  plaintiff  determined  his  option  by  stand- 
ing mute  when  regularly  required  to  speak.  The  judgment  then, 
was  the  legal  effect  of  his  own  voluntary  act. 

The  argument  filed  on  the  part  of  the  appellant,  attempts  to  con- 
nect the  judgment  of  non-suit,  with  the  anterior  proceedings.  And 
because  he  could  not  answer  tbe  law  of  the  demurrer,  and  the  Court 
would  not  permit  an  amendment  of  the  pleadings,  it  is  supposed,  the 
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plaintiff  bad  no  other  alternative  but  to  non-sait  his  action.  This  is 
not  so;  he  might  have  joined  in  demurrer.  If  the  judgment  bad 
been  against  him,  and  it'  the  refusal  of  the  Court  below  to  permit  an 
amendment,  may  be  reviewed  in  this  Court,  then  by  an  appeal  from 
the  judgment  on  demurrer,  he  might  have  corrected  all  errors,  not 
only  in  the  judgment  itself,  but  in  the  refusal  of  the  Court  to  permit 
the  proposed  amendment;  and  likewise  in  all  other  anterior  proceed- 
ings. This  ought  to  have  been  his  course,  if  he  intended  to  ques- 
tion the  proceedings  of  the  Court  below.  I  have  already  said  that 
he  had  the  option  of  submitting  to  a  non-suit.  If  he  had  permitted 
a  judgment  to  be  entered  against  him  on  demurrer  he  must,  as  an 
equivalent  for  his  chance  of  reversiug  that  judgment,  have  given  to 
the  defendant  an  equiil  chance  of  concluding  further  litigation  bj 
affirming  the  judgment.  By  submitting  to  a  non-suit  he  retained  bis 
right  to  commence  a  new  action.  Thus  it  appears  that  the  non-sait 
was  the  consequence  of  a  proceeding  on  the  part  of  the  plaintiff,  ad- 
visedly adopted : — adopted  with  the  view  of  avoiding  the  evil  of  au 
unfavorable  judgment  against  him  on  this  record.  He  withdrew  bis 
cause  from  the  Court  below,  voluntarily  for  the  purpose,  it  may  be, 
of  renewing  the  litigation  in  another  form.  Is  he  at  liberty  to  re- 
^  tract  his  election  f  Or  can  he  impose  on  this  •  appellate  juris- 
•'•^^  diction,  the  duty  of  determining  questions  on  which  no  judg- 
ment was  pronounced  by  the  Court  below  f 

Again,  let  us  associate  the  judgment  of  non-suit  with  the  refusal 
of  the  Court  to  permit  an  amendment  of  the  pleadings.  Was  there 
error  in  such  refusal,  which  this  Court  may  correct? 

I  insist — Ist.  That  an  appeal  will  not  lie  in  any  case,  from  the 
refusal  of  the  Court  below  to  allow  an  amendment.  2d.  That  in  this 
particular  case  the  Court  acted  rightly,  in  overruling  the  motion 
made  for  amendment.  The  motion  for  amendment  is  addressed  to 
the  discretion  of  the  Court  of  original  jurisdiction ;  and  it  is  a  gen- 
eral rule,  that  the  discretion  of  the  inferior  Court  is  not  to  be  con- 
trolled on  appeal.  An  appeal  will  not  lie,  from  an  order  granting  or 
refusing  a  new  trial.  5  H.  (&  G.,  174,  Anderson  vs.  the  State;  2  H.d 
O.,  79,  Wall  vs.  Wall.  Nor  from  the  refusal  of  the  Court  to  strike 
out  a  judgment  by  default.  6  B.  db  «/.,  151,  Hawkins  vs.  Jackson. 
Or  grant  a  continuance.  6  Cranch^  206,  Marine  Ins.  Co.  vs.  Hodgson, 
Nor  the  allowance  or  disallowance  of  an  amendment.  11  Wheat.^ 
280,  Chirac  vs.  Reinecker.  Other  cases  illustrative  of  the  general 
rule  may  be  found  collected  in  2  United  States  Digest,  160.  He  also 
cited  Stoddert  vs.  Newman,  1  H.dc  J.,  257 ;  State  vs.  Oreen,  4  0.  d'  J^ 
385 ;  Ram.  on  Judgment,  36. 

406    •  By  the  Couet—  Appeal  dismissed. 
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John  Wells,  William  Miller  and  Levin  P.  Clarke  vs. 
James  Bisgoe,  Claimant  of  property  attached  as  of  Samuel 
B.  HiCKOX.— December,  1845. 

A  non-resident  h&d  goods  in  the  State,  which  he  assigned,  bona  fide,  in  pay- 
ment of  a  precedent  debt,  to  a  resident;  and  the  warehouseman,  with 
whom  the  goods  were  deposited,  accepted  the  order  of  the  assignor  to 
deliver  them  to  the  assignee.  A  few  days  after  this,  they  were  attached 
as  the  property  of  the  non-resident  assignor.  The  assignee  appeared  in 
the  cause  and  claimed  them.  He/d,  it  was  not  necessary  that  the  assign- 
ment should  have  been  recorded,  under  the  Act  of  1884,  chap.  79,  sec.  3, 
to  perfect  the  transfer,  (a) 

Appeal  from  Baltimore  County  Court.  On  the  lltb  October, 
1841,  the  appellants  sued  out  an  attachment  against  the  goods  of 
S.  B.  Hickoz,  which  was  laid  upon  a  lot  of  pig  iron,  valued  at  $540, 
and  for  which,  Ellicott  &  Brothers,  gave  a  receipt  to  the  sheritf',  as 
left  by  him  on  storage  with  them. 

At  the  return  of  the  writ,  James  B.  Biscoe  appeared,  and  claimed 
the  iron  as  his  own  property^  interposed  such  claim  against  the  con- 
demnation thereof,  and  ruled  the  plaintiffs  to  reply  to  his  claim. 

At  a  subsequent  term,  the  plaintiff  moved  the  Couuty  Court  to 
enter  a  judgment  of  condemnation,  as  for  want  of  a  plea  to  the 
attachment,  which  that  Court  refused ;  and  then  the  plaintiffs  re- 
plied, that  the  iron  was  not  the  property  of  the  claimant;  on  which 
issue  was  joined. 

The  case  was  then  submitted  on  the  following  statement : — 

It  18  admitted,  in  this  case,  that  the  iron  in  controversy  was  the 
property  of  Samuel  B.  Hickox,  the  defendant  in  the  original  suit, 
and  was  placed  by  him  on  storage  with  Messrs.  *  Ellicott,  in  ^^,y 
whose  hand  the  attachment  was  laid.  That  on  the  7th  Octo-  '•^  • 
ber,  1841,  before  the  issuing  of  this  attachment,  Hickox  assigned 
the  said  iron  to  Biscoe,  the  claimant  bona  fide,  in  payment  of  his 
note  for  $300,  at  sixty  days,  dated  the  8th  August,  1840,  then  due, 
and  held  by  Biscoe ;  that  he  gave  the  order  on  the  Messrs.  Ellicott, 
which  is  shewn  in  evidence,  (marked  A,)  and  that  they  accepted  the 
said  order  some  eight  or  ten  days  before  the  issuing  of  the  attach- 
ment, and  afterwards  held  the  iron  on  account  of  Biscoe.  That 
Hickox  was  at  the  time  of  said  transfer,  and  of  the  issuing  of  this 
attachment,  a  non-resident.  That  said  order  was  not  recorded,  nor 
was  any  record  made  of  said  transfer,  before  the  issuing  of  this 
attachment.  It  is  admitted,  that  the  debt  upon  which  this  attach- 
ment was  issued,  was  due  to  the  plaintiffs.    If  the  Court  should  be 


(a)  See  Wilson  vs.  Carson,  12  Md.  64. 
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of  opinion,  that  the  above  transfer  is  valid,  the  Goart  to  enter  jadg- 

ment  for  the  claimant,  otherwise  for  the  plaintiffs. 

Exhibit  A.  <'  Baltimore,  October  7,  1841.  Messrs.  Ellioott  & 
Brothers,  gentlemen,  please  to  deliver  to  Mr.  James  Bisooe,  the  high 
pig  metal  in  your  store,  or  any  part  thereof,  that  he  may  call  for,  and 
I  will  pay  freight  and  charges,  and  oblige  yoars,  &c.,  Samael  B. 
Hickox.— 26J  tons." 

Endorsed. — "Received  to  be  recorded,  the  17th  day  of  December, 
1841,  at  two  o'clock,  P.  M.;  same  day  recorded  in  liber  T.  E.  No.  64^ 
folio  320,  one  of  the  records  of  Baltimore  Gonnty,  and  examined  per 
Thomas  Kell,  clerk." 

The  Gounty  Gourt  was  of  opinion,  that  the  assignment  mentioned 
and  referred  to  in  the  aforegoing  statements  of  facts,  is  a  valid  and 
bona  fide  assignment ;  and  that  the  goods  and  chattels,  so  as  afore- 
said attached,  as  of  the  goods  and  chattels  of  the  said  Samael  B. 
Hickox,  are  not  the  goods  and  chattels  of  the  said  Samael  B.  Hickox, 
as  the  said  James  Biscoe,  claiming  as  aforesaid,  hath,  by  his  daim 
and  plea  aforesaid  alleged.  Judgment  for  the  claimant,  for  which 
the  plaintiff's  appealed  to  this  Gourt. 

The  cause  was  argued  before  Dorset,  Ghambebs,  Magbudeb, 
and  Mabtin,  JJ. 

/tnfi  •Dwiawy,  for  the  appellant: — relied  upon  the  third  section 
^^^  of  the  Act  of  eighteen  hundred  and  thirty -four,  section  seventy- 
nine,  which  declared,  that  where  any  attachment  shall  be  laid  apoo 
the  chattels,  &c.,  of  a  non-resident  defendant,  no  transfer  assign- 
ment of  such  chattels,  &c.,  shall  have  any  effect  against  such  attach- 
ment, unless  the  same  shall  have  been  recorded  in  the  office  of  the 
clerk  of  the  county  in  which  such  attachment  shall  have  issued, 
before  the  time  of  such  issuing.  This  attachment  cannot  be  defeated 
without  giving  effect  to  the  unrecorded  assignment,  which  the  Coort 
will  not  do. 

David  Stewartj  for  the  appellee : — The  iron  was  passed  in  payment 
of  a  previous  claim.  It  was  a  payment.  The  Ellicotts  were  mere 
custodiaries.  The  order  transferred  the  possession,  and  was  accepted. 
It  was  not  an  assignment  of  the  title;  it  was  symbolical  deliveiji 
perfected  by  acceptance,  equivalent  to  actual  delivery.  24  Pick.  42; 
1  Taunt  459 ;  14  East,  308 ;  5  John.  R.  335. 

The  construction  of  the  Act  contended  for,  would  prevent  sales  of 
merchandise,  where  the  vendor  was  a  non-resident.  It  was  never 
intended  to  apply  to  such  transactions,  nor  to  assignments  consum- 
mated by  delivery.  It  was  not  intended  by  the  Act  to  do  more  than 
require  recording,  where  the  right  of  the  assignee  rested  in  action^ 
as  distinguished  from  possession,  either  in  himself  or  his  agent. 

By  the  Goubt —  Judgmewt  affimei* 
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Geobge  Fitzhugh  and  others  vs.  W.  MgPbebson,  a.  d.  b.  n.  of 

Lewis  Neth. — December,  1845. 

In  1791,  G.  conveyed  an  estate  to  W.  in  trust,  and  by  way  of  mortgafi:e,  to 
secure  D.  a  sum  of,  &c.  then  due  and  owing  from  G.  to  D.  After  this, 
W.  conveyed  the  same  estate  to  the  three  children  of  G.  who,  in  1805, 
conveyed  it  to  R.  executrix  of  D.  to  secure  the  original  debt,  and  a 
further  sum,  with  interest.  These  debts  were  assigned  by  R.  to  B.  in 
1806,  and  by  him  to  N.  in  1813.  In  1822,  G.  and  two  of  his  children, 
executed  a  bond  to  *  N.  for  the  sum  of,  &c.  the  mortgage  debt.  Mg^g^ 
This  sum  was  composed  of  the  two  principal  debts,  with  interest  ^"V 
added  from  their  dates,  after  allowing  various  credits  for  interest,  to  the 
time  of  the  assignment  to  B.  in  1806,  and  then  with  interest  on  the 
aggregate  as  principal,  allowing  intermediate  credits  less  than  the  inte- 
rest, to  the  date  of  the  second  assignment  to  N.  in  1812;  at  which  time, 
the  interest  was  again  added  to  the  principal,  and  interest  upon  that 
aggregate  to  1822,  when  the  bond  to  N.  was  given  for  the  whole  sum. 
The  bill  charged  a  concurrence  of  the  three  children  of  G.  in  the  bond 
of  1812,  and  as  to  the  one  who  did  not  sign  it,  there  was  a  decree,  pro 
confe$80.  Hdd^  that  as  in  1806,  interest  had  accrued  on  the  mortgage 
debt,  there  was  no  objection  to  converting  it  into  principal  at  the  time 
of  the  assignment  to  B.;  and  as  interest  had  accrued  to  him,  there  waa 
no  objection  in  converting  it,  also,  into  principal,  at  the  time  of  the 
assignment  to  N.  and  that,  therefore,  the  bond  taken  in  1822,  was  not 
usurious,  and  was  evidence  9f  the  debt  due  under  the  mortgage,  which 
would  not  be  reduced  by  excluding  the  interest,  or  the  interest  added 
to  the  principal,  (a) 

Where  interest  has  once  accrued,  it  becomes  a  debt,  and  there  is  no  longer 
any  objection  to  an  agreement  inter  partes^  that  it  shall  be  considered 
principal,  and  carry  interest. 

Defensive  averments  in  an  answer,  not  responsive  to  a  bill,  unsupported*  by 
proof,  are  disregarded  at  the  hearing. 

Upon  a  decree  pro  confeaao^  it  is  an  established  principle,  that  the  allegationa 
of  the  bill  are  to  be  received  as  true,  as  to  those  parties  against  whom 
the  decree  passed. 

Where  a  bill  charged,  that  a  complainant  was  entitled  to  the  mortgage  debt, 
with  interest  thereon,  this  averment  authorizes  the  recovery  of  the  debt, 
with  either  simple  or  compound  interest,  as  appears  to  be  just  upon  all 
the  circumstances  of  the  case. 

Appeal  from  the  Court  of  Chancery.  This  cause  was  before  thia 
Court  at  Jane  Term,  1837,  and  is  reported  iu9  O.  dt  J,  51. 

The  statement  of  the  appellee's  counsel,  (T.  S.  Alexander,  Esq.,) 
is  adopted  by  the  reporter,  as  fally  stating  the  condition  of  the 
cause. 

On  the  10th  October,  1791,  George  Fitzhngh,  the  elder,  conveyed 
nnto  Walter  Dnlany,  certain  real  and  personal  estates,  in  trust,  and 


(a)  See  Fitzkugh  vs.  McPheraon,  9  G.  &  J.  86. 
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by  way  of  mortgage,  amongst  other  things,  to  secure  to  Danid 
Dalany  the  sum  of  £230,  then  dae  and  owing  from  Fitzhngh  to 
Daniel  Dulany. 

Some  time  after,  Walter  Dulany  conveyed  the  above  trust  estates  to 
Mary  Fitzhugh,  George  Fitzhugh,  Jr.,  and  Daniel  D.  Fitzhugh,  chil- 
dren of  the  above  named  George,  who,  on  the  27th  April,  1805,  con- 
M-mg^  veyed  the  same  property  to  one  *Bebecca  Dulany,  and  the 
***^  above  named  Walter  Dulany,  in  trust,  or  by  way  of  mort- 
gage, amongst  other  things,  to  secure  unto  the  said  Rebecca,  as 
executrix  of  the  before  named  Daniel  Dulany,  then  deceased,  the 
payment  of  the  aforesaid  sum  of  £230,  and  the  further  sum  of  £400, 
with  interest,  which  was  admitted  to  be  then  due  from  the  granton 
to  the  said  Rebecca. 

The  original  of  the  latter  conveyance  was  filed  in  the  cause,  with 
endorsements  thereon : — 

First.  Of  an  assignment  by  Rebecca  Dulany,  of  all  her  interest 
therein  to  Thomas  Buchanan,  dated  11th  December,  1806;  and 

Secondly.  An  assignment  by  Thomas  Buchanan,  of  all  his  inte- 
rest therein  to  Lewis  Neth,  which  is  dated  2nd  March.  1812. 

On  the  22nd  April,  1822,  a  settlement  was  made  between  Lewis 
Neth,  and  George,  Daniel,  and  Mary  Fitzhugh.  of  the  balance  doe 
on  the  foregoing  security;  and  the  same  being  adjusted  at  the  som 
of  $5,915,  the  said  George  Fitzhugh,  Daniel  D.  Fitzhugh,  and  Mary 
Fitzhngh,  executed  their  joint  and  several  bond  to  the  said  Lewis 
^eth,  to  secure  the  payment  of  the  said  balance,  with  interest  from 
the  date  of  the  settlement. 

On  the  26th  January,  1825,  George  Fitzhugh,  Daniel  D.  Fitzhngh, 
and  Mary  Fitzhugh,  executed  and  delivered  to  Lewis  Neth,  another 
instrument  of  writing,  wherein  it  is  stated,  that  "on  the  27th  day  of 
ApMl,  1805,  a  deed  of  mortgage  was  executed  by  Mary  Fitzhngh, 
George  Fitzhugh,  and  Daniel  Fitzhugh,  to  Rebecca  Dulany,  and 
Walter  Dulany,  among  other  things,  to  secure  the  payment  of  the 
debt,  before  mentioned,  to  Rebecca  Dulany,  and  that  the  same 
mortgage  and  debt  was  afterwards  assigned  by  this  attorney  oT 
Rebecca  Dulany,  to  Thomas  Buchanan  and  wife,  and  by  the  said 
Buchanan  to  Lewis  Neth.  And  that  the  mortgagors  had  lately  bad 
a  settlement  of  the  said  debt,  and  ascertained  the  balance  due  thereon 
to  the  said  Neth,  as  assignee,  and  for  said  balance,  being  $5,915,  did, 
on  the  22ud  April,  1822,  execute  their  bond  to  said  Neth.  It  is 
therefore  acknowledged,  that  the  money  due  on  said  bond,  is  the 
sum  now  due  on  account  of  the  debt  first  mentioned,  and  that  the 
mortgage  premises  are  now  answerable  for  the  same.^' 

•  Lewis  Neth,  afterwards,  died  intestate,  leaving  Lewis 
^**  Neth,  Jr.,  his  only  son  and  heir-at-law,  who  also  became  his 
administrator,  and  on  his  death  administration  de  bonis  nan^  on  the 
estate  of  his  father,  was  granted  to  Samuel  Maynard. 
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On  the  6th  April,  1833,  Samuel  Maynard,  as  administrator  d^  bonis^ 
nan  of  Lewis  Neth,  the  father,  filed  his  bill  in  the  Conrt  of  Chancery 
against;  George  Fitzhagh,  Mary  Fitzhngh,  and  Daniel  D.  Fitzhagh, 
and  the  President  and  Directors  of  the  Bank  of  Maryland,  for  a 
foreclosure  and  sale  of  the  mortgage  premises.  The  bill  first  sets 
oat  the  mortgage  from  George  Fitzhngh,  the  elder,  (whom  it  sup- 
poses is  dead,)  to  Walter  Dulany;  the  conveyance  from  Walter 
Dalany  to  Mary  Fitzhagh,  George  Fitzhagh,  Jr.,  and  Daniel  D. 
Fitzhagh ;  and  the  mortgage  from  those  last  mentioned  grantees, 
to  Walter  Dolany  and  Rebecca  Dalany. 

It  next  charges,  that  the  debts  secured  by  said  mortgages,  have 
become  satisfied,  and  the  trusts  thereby  created,  have  been  fulfilled ; 
saving  only,  and  excepting  in  so  far  as  the  same  relates  to  the  sums 
of  £230,  and  £400,  with  interest,  which  were  due  to  the  said  Rebecca 
Dalany ;  and  charges  the  assignment  of  the  same  debts,  as  before 
stated,  to  Lewis  Keth ;  the  settlement  between  the  assignee  and  the 
last  named  mortgagors,  and  the  execution  by  them  of  the  bond  and 
the  agreement,  before  mentioned.  It  charges  further,  that  a  subse- 
quent mortgage  of  the  same  premises,  has  been  made  to  the  Presi- 
dent and  Directors  of  the  Bank  of  Maryland,  by  some  or  all  of  the 
other  defendants ;  and  th^y  are,  therefore,  made  defendants  to  the 
bill. 

On  the  10th  September,  1833,  Daniel  D.  Fitzhugh  filed  his  answer, 
and  thereby  admits  the  execution  of  the  mortgages  of  1791,  and 
1805.  He  denies,  that  the  debts  secured  by  the  same  mortgages, 
have  been  paid,  and  the  trusts  thereby  created,  fulfilled :  and,  on 
the  contrary,  avers,  that  the  debt  in  the  first  mortgage,  stated  as 
being  due  to  (Jpton  Scott,  is  still  due,  with  interest  thereon,  from 
some  time  in  the  year  1809;  and  that  the  debt  secured  by  the  second 
mortgage,  to  be  paid  to  Mary  Fitzhugh,  is  still  due  and  unpaid,  with 
a  large  iimount  of  interests.  He  admits  the  assignment  of  the  claims 
of  Bebecca  Dulany  to  •  Lewis  Neth,  as  before  stated ;  but  m^^^ 
insists,  that  the  interest  on  the  debt  of  £400,  has  been  paid  ^'^^ 
op  to  the  31st  March,  1810.  He  admits,  that  in  the  year  1822,  he, 
with  Mary  Fitzhngh,  and  George  Fitzhugh,  the  elder,  who  is  charged 
to  be  yet  alive,  came  to  a  settlement  with  Lewis  Neth,  and  gave 
their  bond  to  him  for  $5,915,  they  then  supposing  that  to  be  the 
amount  due;  but  the  defendant  since  believes  there  was  a  consider- 
able mistake  made  in  the  calculation,  and  that  upon  an  examination 
into  the  matter,  it  will  be  foand  that  a  much  less  sum  was  due.  He 
admits  the  execution  of  the  agreement,  which  he  avers,  was  signed 
by  George  Fitzhugh,  the  elder,  and  not  by  George  Fitzhugh,  Jr. 

30th  December,  1833,  the  complainant  filed  his  amended  bill,  mak- 
ing Greorge  Fitzhugh,  the  elder,  and  Walter,  and  Bel)ecca  Dulany, 
parties  defendant.  The  bill  stated,  that  the  two  last  named  defend- 
ants, in  their  life-time,  resided  out  of  the  State  of  Maryland,  and  it 
was  not  known  whether  they  were  alive  or  dead ;  and  if  dead,  who 


S02         FITZHUGH  BT  AL.  vs.  MoPHEBSON.— 3  GILL, 


were  their  representatives ;  and  an  order  of  publication  was  passed 
against  them. 

20th  Febroary,  1834,  the  President  and  Directors  of  the  Bank  of 
Maryland  filed  their  answer ;  in  which  they  alleged,  that  the  defend- 
ant, Daniel  D.  Fitzhagh,  has  mortgaged  his  interest  in  the  premises 
to  them,  and  aver  their  Ignorance  of  all  other  matters  alleged  in  the 
bill,  and  leave  the  complainant  to  his  proof,  &c. 

1st  April,  1834,  the  bill  was  taken,  pro  oonfessoj  as  against  the 
defendants,  George  Fitzhagh  and  Mary  Fitzhagh ;  and  an  interloca- 
tory  decree,  under  the  Act  of  1820,  was  passed  against  George  Fitz- 
hagh, the  elder. 

A  general  replication  was  entered  to  the  answers,  and  a  commis- 
sion in  chief,  and  a  commission  ex  parie^  were  then  issued,  and  the 
complainant  proved : — 

Exhibit  A.  Marked,  also,  LG.  No.  4;  being  the  deed  from  George 
Fitzhngh  to  Walter  Dulany. 

Exhibit  6.    Marked,  also,  LG.  No.  3 ;  being  the  deed  from  Mary 

Fitzhagh,  George  Fitzhagh,  Jr.,  and  Daniel  D.  Fitzhugh,  to  Bebeeca 

and  Walter  Dulany,  with  the  assignment  thereon,  as  before  stated. 

*  Exhibit  G.    The  bond  from  Mary  Fitzhugh  and  others,  to 

'**^   Lewis  Neth. 

Exhibit  D.    The  agreement  between  the  same  parties. 

19th  October,  1834,  the  bill  was  taken  pro  eonfessoj  against  Walter 
and  Bebecca  Dulany. 

12th  November,  1835,  the  cause  was  referred  to  the  auditor,  with 
directions  to  state  an  account  of  the  balance  duo  the  complainant, 
subject  to  all  exceptions. 

The  defendants  offered  proof  before  the  auditor,  of  two  payments 
made  to  Thomas  Buchanan,  on  the  24th  September,  1807,  and  23rd 
April,  1808;  and  also,  that  the  bond  and  agreement  were  executed 
by  George  Fitzhagh,  the  elder,  and  not  by  George  Fitzhugh,  Jr. 

14th  December,  1835,  the  auditor  reported,  that  in  accordance 
with  instructions  of  the  solicitor  for  the  defendants,  he  had  stated 
the  claim  of  the  complainant  in  four  different  aspects^  as  exhibited 
in  his  accounts,  Nos.  1,  2,  3,  4;  that  he  had  stated  the  same  claun 
according  to  the  instructions  of  the  complainant  in  account  No.  5; 
and  that  he  had  also  stated  an  account  No.  6,  showing  the  amoant 
due  to  the  complainant,  according  to  the  view  of  the  case  taken  by 
the  auditor. 

He  further  reports,  that  in  an  account  No.  G,  the  auditor  has  re- 
jected the  payments  made  to  Thomas  Buchanan,  (as  proved  before 
the  auditor,)  because  the  said  payments  profess  to  be  made  on  ac- 
count of  a  mortgage  from  George  Fitzhugh  to  Mrs.  Dulany,  and 
which  had  been  assigned  to  said  Buchanan ;  and  not  on  account  of 
the  mortgage  in  the  proceedings  mentioned,  which  is  from  George 
Fitzhugh  and  others,  to  Bebecca  Dulany  and  Walter  Dulany,  as- 
signed to  Thomas  Buchanan.    Although  there  is  much  to  lead  to 
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the  coDclnsion,  that  these  mortgages  are  one  and  the  same,  yet 
when  it  is  considered,  that  this  evidence  is  merely  proof  of  the 
hand-writing,  and  is  offered  at  this  late  date  in  order  to  correct,  as  is 
alleged  an  error,  committed  more  than  twelve  years  ago,  in  a  settle- 
ment which  has  l)een  solemnly  sanctioned  by  two  deeds  of  the  par- 
ties, and  by  their  frequent  payments  of  interest  on  the  balance  due 
by  thern^  as  ascertained  at  that  settlement,  it  appears  insufficient  to 
prove  such  error. 

*  In  this  account  Ko.  6,  the  auditor  has  rejected  the  bond  ^  ^  ^ 
and  deed  of  the  parties,  wherein  even  a  larger  amount  than  ^'■^ 
the  aggregate  of  the  principal  and  interest  of  the  mortgage  debt, 
dae  at  the  execution  ot  said  bond  and  deed,  seem  to  have  been  united 
and  the  whole  attempted  to  be  secured  as  a  principal  sum  by  the 
original  mortgage.  This  attempt  to  secure  by  the  original  mortgage, 
more  than  the  principal  therein  mentioned,  with  legal  interest 
thereon,  the  auditor  submits,  is  contrary  to  the  terms  of  the  said 
mortgage,  and  illegal;  and  the  complainant  is  entitled  to  claim,  as 
a  lien  on  this  estate,  only  the  principal  mentioned  in  the  mortgage, 
with  the  interest  thereon  ;  and  the  rights  of  the  complainant  under 
the  bond,  it  is  also  submitted,  are  not  impaired  by  this  opinion. 

In  account  No.  1,  the  defendants  are  charged  with  the  principal 
debts  secured  by  the  mortgages  of  1791  and  1805,  and  with  simple 
interest  thereon;  and  are  credited  with  the  payments  to  Thomas 
Buchanan,  in  1807  and  1808,  as  proved  before  the  auditor.  The  bal- 
ance due  by  this  account,  is  $3,080.69. 

In  account  No.  2,  the  defendants  are  charged  with  the  principal 
debts,  as  before  stated,  and  with  simple  interest  thereon,  from  dates 
in  the  year  1807,  which  are  arbitrarily  assumed.  The  balance  due 
by  this  accoant  is  $1,893.29. 

In  account  No.  3,  the  defendants  are  charged  with  the  principal 
debts  as  before  stated,  and  with  simple  interest  thereon,  to  22nd 
April,  1822;  credits  are  given  for  the  payments  made  to  Mr.  Bu- 
chanan. The  balance  is  then  converted  into  principal,  and  interest 
charged  thereon  to  the  present  time.  The  balance  due  by  this 
accoant  is  $5,218.54. 

In  account  No.  4,  the  defendants  are  charged  with  interest,  from 
arbitrary  dates  in  1807,  to  a  day  in  1823.  The  payments  to  Thomas 
Bachanan  are  credited ;  the  balance  is  then  converted  into  principal, 
and  the  accoant  continued  down ;  the  balance  due  is  thus  made  to 
be  $1,864.36. 

In  accoant  No.  5,  the  defendants  are  charged  with  the  amount  of 
their  bond  given  to  Lewis  Neth,  on  the  22nd  April,  1822,  and  with 
interest  thereon  in  the  usual  manner.  The  balance  due  by  this  ac- 
count is  $8,162.22. 

•  Accoant  No.  6  differs  from  account  No.  1,  in  this  particu-  ^  *  » 
lar  alone,  that  it  excludes  the  credits  for  payments  to  Mr.  ^^^ 
Bachanan.    The  balance  made  due  by  this  account  is  $3,402.46. 
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In  all  the  accounts,  the  defendants  are  credited  with  certain  i^- 
mentson  the  bond,  which  are  admitted  to  have  been  made  by  George 
Fitzhugh,  Jr.,  subsequent,  of  course,  to  the  year  1822. 

7th  January,  1836,  the  complainant  excepted  to  the  auditor's  re- 
port, and  his  accounts  Nos.  1,  2,  3,  4  and  6. 

1.  Because  said  accounts  Nos.  1,  2,3  and  4,  in  so  far  as  they  differ 
from  his  account  No.  5,  are  not  supported  by  any  proof  whatever; 
and  on  the  contrary,  are  directly  opposed  by  the  evidence  in  the 
cause.  The  said  statements  assume  arbitrary  periods  for  the  com- 
mencement  of  the  account;  and  the  proof  being  that  a  settlement 
was  had  on  the  22nd  April,  1822,  and  a  balance  was  then  struck  and 
acknowledged  to  be  due  by  the  parties  under  their  seals ;  first,  by  their 
bond,  dated  22d  April,  1822 ; — secondly,  by  their  agreement  6r  ad- 
mission under  seal,  dated  26th  January,  1825. 

2.  Because  the  auditor  in  his  account  No.  6,  has  entirely  disre- 
garded the  aforesaid  settlement  and  admissions  under  seal,  and  by 
his  report  has  charged  the  parties  with  an  attempt  to  secure  by  said 
instruments,  a  greater  sum  than  is  really  due,  and  has  declared  sach 
attempt  to  be  illegal.  Whereas  there  is  no  evidence  whatever  in  the 
cause,  tending  in  any  manner  to  draw  into  question,  the  fairness  and 
lawfulness  of  the  aforesaid  settlement;  and  in  opposition  to  the 
aforesaid  views  of  the  auditor,  this  exceptant  insists : — ^Ist.  That  the 
aforesaid  settlements  being  wholly  unimpeached,  furnish  oondosive 
evidence  of  the  extent  of  this  exceptant's  claim,  as  stated  in  acoonnt 
No.  5.  2nd.  That  the  decree  pro  oanfessoj  against  George  Fitsbngh, 
Jr.  and  Mary  Fitzhngh,  est^op  the  said  parties  from  denying  the  cor- 
rectness of  the  settlements  aforesaid ;  and  no  evidence  whatever  has 
been  furnished  by  Daniel  D.  Fitzhngh,  in  support  of  bis  averment, 
that  more  was  allowed  to  be  due  by  said  settlement,  than  in  fact 
was  due. 

3.  That  the  fact,  that  the  principal  debts,  with  simple  interest 
.         thereon,  from  the  dates  mentioned  in  the  mortgage,  to  the 

410  •  ^gy  Qf  settlement,  (22nd  April,  1822,)  do  not  equal  the  sojn 
which  is  admitted  to  be  due  by  the  aforesaid  bond  and^agreement^is 
by  no  means  conclusive  to  shew,  that  the  party  haa  attempted  to 
secure  to  himself,  the  payment  of  a  larger  sum  than  is  legally  secared 
by  the  deed  of  mortgage.  It  was  perfectly  competent  for  the  par- 
ties at  any  intermediate  time  or  times,  to  add  the  interest  to  the 
principal,  and  to  allow  interest  on  the  compounded  sum.  And  it 
will  be  evident  by  calculation,  that  in  fact  the  interest  was  com- 
pounded at  the  date  of  the  assignment,  by  Mrs.  Dulany  to  Mr.  Bu- 
chanan, (11th  December,  1806,)  and  again,  at  the  date  of  the  assign- 
ment by  Mr.  Buchanan  to  Mr.  Neth,  (2nd  March,  1812.) 

From  the  report  of  the  case  in  9  0,  dt  J,  51,  it  appears  that  the 
appelhints  insisted,  there  was  no  evidence  of  the  authority  of  Wil* 
liam  Cooke,  as  attorney  for  Rebecca  Dulany,  to  assign  her  claims  to 
Thomas  Buchanan.    But  assuming  the  existence  of  such,  aathority, 
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^  it  is  conceded  by  their  sncceeding  points,  that  the  appellee  was  to 
be  treated  as  assigrnee  of  the  two  debts,  of  £230  and  £400 ;  and  it 
is  then  attempted  to  be  shewn,  that  the  interest  of  George  Fitzhngh, 
the  elder,  in  the  premises  decreed  to  be  sold,  never  was  charged  or 
chargeable  with  the  debt  of  £400 ;  that  the  bond  and  agreement  to 
compound  the  interest,  and  make  it  a  charge  npon  the  whole  prop- 
erty; coald  only  bind  the  parties  thereto,  and  could  not  bind  others, 
whose  debts  are  secured  by  the  same  mortgage,  or  a  subsequent 
mortgage. 

The  Court  decided  that  there  was  sufficient  evidence  of  the  legal 
assignment  of  Bebecca  Dulany's  claims,  to  the  person  under  whom 
the  appellee  derived  his  title ;  and  that  by  force  of  the  bond  and 
agreement  stated,  the  interest  of  George  Fitzhugh,  the  elder,  in  the 
premises  decreed  to  be  sold,  was  well  charged  with  the. payment  of 
both  debts,  and  the  arrear  of  the  interest  thereon.  But  because  of 
various  defects  in  the  proceedings,  the  Court  waived  the  considera- 
tion of  the  question,  how  far  the  agreement  to  compound  interest  on 
those  debts  could  bind  others  than  the  parties  thereto,  and  remanded 
the  cause  to  the  Court  of  Chancery,  '<  for  the  purpose  of  amending 
the  pleadings,  making  Upton  Scott,  if  living,  or  if  dead,  his  m^^^ 
*  legal  representative  or  representatives,  a  party  or  parties  de-  **  • 
fendaut;  and  that  snch  further  testimony  be  taken  therein,  and 
other  proceedings  had  under  the  Chancellor's  direction,  as  shall  be 
necessary  for  determining  the  cause  upon  its  merits." 

Pending  the  appeal,  George  Fitzhugh,  the  elder,  died.  The  ap- 
pellee likewise  died,  and  thereupon,  administration  de  bonis  notiy  on 
the  estate  of  Lewis  Neth,  was  granted  unto  William  S.  McPherson, 
who. 

On  the  12th  March,  1839,  the  complainant  filed  his  amended  and 
supplemental  bill  of  complaint,  and  of  revivor,  against  George  Fitz- 
hugh, Jr.,  Mary  Fitzhugh,  Daniel  D.  Fitzhugh,  the  Bank  of  Mary- 
land, Thomas  G.  Waters,  and  Walter  and  Rebecca  Dulany.  As  new 
matter,  it  is  charged,  that  the  descendable  interest  of  George  Fitz- 
hugh, the  elder,  in  the  premises  aforesaid,  had  vested  in  the  defend- 
ants, George  Fitzhugh,  Jr.,  Mary  and  Daniel  D.  Fitzhugh,  his  only 
children  and  heirs-at-law;  and  it  is  insisted,  that  his  interest  in  the 
premises,  thus  descended,  is  bound  by  the  mortgage  made  by  the 
younger  George,  Mary  and  Daniel,  as  effectually  as  if  the  same  had 
vested  in  or  descended  to  them,  prior  to  said  conveyance. 

That  the  bond  and  agreement,  aforesaid,  were  execc^Jted  by  George, 
the  elder,  and  therefore,  that  his  interest  in  said  premises,  descended 
as  aforesaid,  is  bound  by  his  execution  of  said  instruments.  And 
that  said  instruments  were  executed  with  the  knowledge  and  consent 
of  (George,  the  younger,  and  with  the  intent  to  charge  his  interests 
in  the  premises  aforesaid,  as  well  as  the  interests  of  the  other  parties 
therein,  with  the  payment  of  principal  and  interest  of  the  aforesaid 
claims,  as  compounded  as  aforesaid;  and  amongst  other  proofs  of 
20  3  a. 
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this  fact,  it  is.charged,  that  the  payments  made  on  said  bond,  were  * 
all  made  by  the  said  George,  janior,  with  the  intent- and  design  of 
having  the  same  applied  to  the  payment  of  interest,  on  the  said  ood- 
solidated  debt. 

That  Upton  Scott  departed  this  life  upwards  of  twenty  years  ago. 

That  the  claim  of  the  Bank  of  Maryland,  before  stated,  ^bas 
been  entirely  satisfied,  and  that  in  truth  there  is  no  other  chaige 
against  said  premises  remaining  unsatisfied." 
M^^  *  Daniel  D.  Fitzhugh,  in  his  answer  states,  that  the  settle- 
"***  ment  made  on  the  22d  April,  1822,  of  which  the  bond,  Exhibit 
G,  was  the  result,  was  made  by  and  between  Greorge  Fitzhugh,  tbe 
elder,  and  Lewis  Keth,  the  younger,  the  son  and  agent  of  the  oom- 
plainant's  intestate.  That  the  respondent  says  he  believes,  the  de- 
fendants,  Mary  and  George,  the  younger,  had  no  knowledge  of  the 
details  of  the  settlement,  nor  of  its  correctness  or  propriety.  That 
the  respondent  did,  at  the  time,  object  to  signing  said  bond,  bat 
was  finally  induced  to  do  so  at  the  earnest  request  and  solicitation 
of  his  father,  who  represented  that  the  mortgage  would  otherwine 
be  immediately  foreclosed,  and  the  estate  probably  sacrificed.  That 
the  said  bond,  was  in  fact,  executed  by  George  the  elder,  and  not 
by  George,  the  son.  That  some  time  before  the  execution  of  said 
bond,  at  the  request  of  his  father,  (who  had  then  reached  an  ad- 
vanced age,)  this  defendant  assumed  the  control  and  managemeat 
of  the  farm,  and  that  every  payment  thereafter  made  to  the  said 
Lewis  Neth,  was  in  fact,  made  by  the  respondent  from  the  proceeds 
of  the  farm,  and  that  no  payment  was  ever  made  b^'  George,  the 
younger,  except  as  agent  of  respondent.  That  l>efore  the  execution 
of  said  bond,  he  never  did  agree  with  said  ]Nfeth  to  compound  tbe 
interest  on  said  mortgage  debt,  and  he  has  no  knowledge  whether 
the  sum  mentioned  in  said  bond,  was  made  and  arrived  at  by  com- 
pounding the  interest  on  the  said  mortgage  debt,  or  how  otherwise, 
the  said  sum  was  arrived  at.  He  utterly  denies  that  he  ever  did 
agree  with  the  said  Neth  to  compound  interest  on  the  said  debt, 
unless  such  agreement  be  contained  in  said  bond  or  in  the  instra- 
ment  of  writing  marked  D,  and  avers  his  belief,  that  the  sam  in 
said  bond  mentioned,  could  not  be  made  by  compounding  intereat 
on  said  mortgage  debt,  from  the  date  of  the  assignment  thereof  to 
said  Neth,  up  to  the  date  of  the  execution  of  said  bond.  He  further 
states,  that  whilst  the  said  mortgage  debt  was  held  by  Tboioa« 
Buchanan,  the  annual  interest  thereon  claimed  was  $107.79,  or  there- 
abouts, and  that  said  interest  was  fully  paid  to  said  Buchanan,  up 
to  the  3l8t  March,  1810.  That  the  agreement.  Exhibit  D,  was  exe- 
cuted by  him  at  the  request  and  solicitation  of  his  father,  in  like 
manner  as  *  Exhibit  0  had  been  previously  executed,  and 
41v  without  any  examination  by  him  into  the  correctness  of  tbe 
debt,  therein  said  to  be  due,  and  that  said  exhibit  was  executed  by 
George,  the  elder,  and  not  by  George,  the  son ;  and  he  condudes  by 
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averring,  that  the  said  exhibits  were  made  and  delivered  for  the 
purpose  of  securing  the  payment  of  money  upon  a  nsurions  and  un- 
lawful contract,  whereby  there  was  assured  to  said  Neth,  for  the 
forbearance  of  said  money,  above  the  rate  of  $6,  for  the  forbearance 
of  9100  a  year. 

Mary  Fitzhugh,  by  her  answer,  admits  the  ezecntion  of  the  deeds, 
marked  A  &  B.  She  admits,  also,  that  she  has  understood  from  her 
father,  that  the  said  debts,  in  said  deed  mentioned  as  due  to  the 
said  Rebecca  Dulany,  were  assigned  to  Thomas  Buchanan,  and  that 
the  same  debts  were  afterwards  by  him*  assigned  to  said  Neth  ;  but 
she  has  no  knowledge  of  said  assignnvents,  nor  whether  the  said 
mortgage  deeds,  or  either  of  them,  were  assigned  to  said  Buchanan 
or  Neth.  That  she  is  informed,  and  believes^  considerable  sums 
were  at  difierent  times  paid  by  her  said  father,  and  Daniel  D.  Fitz- 
bngb,  on  account  of  said  debts,  but  the  amount  of  said  payments  she 
does  not  certainly  know.  She  admits,  that  on  or  about  22nd  April, 
1822,  a  settlement  was  made  by  and  between  her  said  father  and 
liewis  Neth,  the  younger,  in  which  she  took  no  part,  and  of  the  de- 
tails of  which,  she  had  no  knowledge ;  but  after  said  settlement,  she 
was  called  upon  by  her  father  to  execute,  and  together  with  her 
father,  and  Daniel,  her  brother,  did  execute  the  bond.  Exhibit  C, 
and  that  afterwards,  at  the  request  of  her  father,  she  did,  together 
with  him  and  Daniel,  execute  the  instrument  of  writing.  Exhibit 
D.  That  she  has  no  knowledge,  how  the  sum  of  money  mentioned 
in  the  Exhibits  G  &  D,  were  made,  or  arrived  at,  but  expressly 
avers,  that  she  was  not  asked,  and  never  did  agree,  to  comi)ound 
the  interest  on  said  mortgage  debt,  unless  the  mere  execution  of  the 
Exhibits  C  &  D,  under  the  circumstances  above  mentioned,  amount 
to  such  agreement.  She  avers  her  belief,  that  the  sum  in  those  ex- 
hibits mentioned,  could  not  have  been  made  or  arrived  at,  by  com- 
pounding the  interest  in  said  mortgage  debt;  and  further  insists, 
that  those  exhibits  *  were  executed  and  delivered  at  the  re-  ^  ^rk 
quest  of  said  Keth,  and  by  his  procurement,  for  the  purpose  ^'^^ 
of  securing  the  payment  of  money  in  a  usurious  and  unlawful  con- 
tract, &c. 

This  bill  was  taken  pro  confeaso^  as  against  George  Fitzhugh,  Jr., 
and  it  will  api>ear,  that  the  family  of  Worthingtons,  the  children  of 
a  deceased  daughter  of  George  Fitzhugh,  the  elder,  and  who  as 
such,  were  heirs-at-law,  have  virtually  disclaimed.  An  amended 
bill  was  filed,  for  the  purpose  of  making  them  parties,  which  they 
answered,  and  sufficient  evidence  to  charge  them,  will  be  found  in 
the  agreement,  and  the  testimony.  As  against,  them,  therefore, 
and  George  Fitzhugh,  Jr.,  the  case,  it  is  presumed,  is  clearly  made  out. 

There  was  a  decree,  pro  confessoj  against  the  Dulanys. 

In  relation  to  the  claim  of  Upton  Scott,  the  answer  of  Thomas  G. 
Waters,  as  administrator  de  bonis  non  of  Upton  Scott,  disclaiming  all 
interest  in  the  writ. 
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The  amended  bill  charges,  that  Scott,  in  bis  life-time,  assigned  the 
claim  to  Henry  Maynadier,  in  trast,  to  apply  the  same,  when  secared, 
to  the  use  and  benefit  of  Margaret  Maynadier,  and  delivered  said 
assignment,  endorsed  on  the  claim  itself,  nnto  the  said  Margaret, 
who  kept  the  same,  nntil  her  intermarriage  with  the  deflendant, 
Daniel  D.  Fitzhngh,  npon  which  event  it  came  into  his  possession. 
And  that  the  rents  and  profits  of  the  tmst  estate  received  by  the 
said  Daniel,  have  been  more  than  sufficient  to  satisfy  the  claim. 

The  answer  of  Maynadier,  is  a  virtual  disclaimer  of  all  interest  in 
the  writ.  And  as  against  t)aniel  D.  Fitzhugh,  and  Margaret,  his 
wife,  the  bill  was  taken  pro  canfesso. 

Upon  the  death  of  Daniel  D.  Fitzhngh,  a  bill  of  revivor  was  filed 
against  his  children's  administrator.  In  this  bill  it  is  charged,  that 
the  said  Margaret  died  in  the  life-time  of  her  said  hasband,  and  that 
no  administration  has  been  taken  out  in  her  estate,  the  said  claim 
having  been  satisfied  to  her  said  husband  in  his  life-time. 

The  answers  of  those  children,  and  administrator,  do  not  vary  the 
state  of  the  case.  ^ 

There  is  a  release  from  the  Bank  of  Maryland,  to  Daniel  D.  Fits* 
hngh,  which  entirely  destroys  its  interest  in  the  suit. 

•  The  following  agreement  signed  by  counsel  for  all  the  par- 
^'^*    ties,  was  filed  in  the  cause: — 

It  is  agreed  and  admitted,  that  the  paper  filed  with  the  original 
bill,  on  April  6th,  1833,  marked  Exhibit  A,  and  also  LG,  Ko.  4,  is  a 
correct  copy  of  the  mortgage  given  by  George  Fitzhugh,  Sr.  to  Wal- 
ter Dulany,  as  stated  in  said  bill ;  that  the  paper  filed  as  above, 
marked  Exhibit  B,  and  also  LG,  l^o.  3,  is  a  correct  copy  of  the  mort- 
gage from  Mary  Fitzhugh,  George  Fitzhugh,  Jr.,  and  Daniel  D.  Fits- 
hugh,  given  as  stated  in  the  proceedings. 

That  the  paper  marked  LN,  and  purporting  to  be  a  bond  from 
.George,  Mary  and  Daniel  D.  Fitzhugh  to  Lewis  Neth,  and  the  other 
paper,  marked  D,  and  also  LG,  No.  2,  and  purporting  to  be  an  agree- 
ment between  the  same  parties,  were  signed,  sealed  and  delivered  by 
the  defendant,  Mary  Fitzhugh,  aud  by  George  Fitzhugh,  Sr.,  and 
Daniel  D.  Fitzhugh,  both  of  whom  are  since  deceased,  as  stated  in 
the  proceedings.  That  the  endorsements  of  credits  on  the  said  bond 
LN  are  correct  as  to  the  fsicts  stated  therein,  but  that  the  said  pay- 
ments and  deposits  by  them  referred  to,  and  acknowledged  as  made 
by  George  Fitzhugh,  Jr.,  were  made  by  him  in  the  bank  referred  to, 
as  agent  of  Daniel  D.  Fitzhugh,  and  not  on  his  own  account;  said 
Neth  being  aware  of  their  being  so  made,  and  of  said  agency  also. 
That  the  assignments  endorsed  on  said  paper  LG,  No.  1,  purportiDg 
to  be  a  co]>y  of  the  mortgage  from  the  said  Mary  Fitzhugh,  George 
Fitzhugh,  Jr.  and  Daniel  D.  Fitzhugh  to  Bebecca  Dulany  and  Wal- 
ter Dulauy,  were  made  in  manner  and  form  as  they  appear,  and  the 
proofs  already  in  the  cause  relating  to  said  assignments  are  likeirise 
admitted. 
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It  is  farther  admitted,  that  the  debt  formerly  dae  to  the  president 
and  directors  of  the  Bauk  of  Maryland,  has  been  satisfied.  That 
after  the  death  of  Lewis  Keth,  aforesaid,  administration  on  his 
'estate  was  duly  granted  nnto  Lewis  Neth,  Jr.,  deceased,  and  upon 
his  death,  administration  de  bonis  non  was  duly  granted  on  said 
estate  to  the  original  complainant,  Samnel  Maynard,  and  upon  his 
death,  administration  de  bonis  non  was  duly  granted  nnto  the  present 
complainant. 

•  That  the  papers  endorsed  TB,  No.  1,  TB,  Ko.  2,  purporting  Mg^g^ 
to  have  been  signed  by  Thomas  Bnchfinan,  under  whose  as-  '*'*'* 
fiignment  complainant  now  claims,  were  in  fact  signed  by  said 
Buchanan,  and  are  to  be  taken  as  evidence  of  payments  to  the 
amounts  therein  specified  and  acknowledged,  made  on  account  of 
the  aforesaid  mortgage  debt  as  specified  in  said  papers;  this  admis- 
sion, nowever,  being  confined  to  the  facts,  all  legal  questions  and 
inferences  arising  being  expressly  reserved. 

That  the  paper  marked  Exhibit  US  is  the  original  bond  from 
Oeorge  Fitzhugh,  Sr.  to  Upton  Scott,  mentioned  in  and  secured  by 
the  mortgage  from  George  Fitzhugh,  Sr.  to  Walter  Dulany,  already 
hereinbefore  mentioned,  and  the  due  execution  of  the  assignment 
thereon  is  likewise  admitted.  That  the  defendant,  George  Fitzhugh, 
8r.,  deceased,  occupied  the  premises,  mortgaged  as  aforesaid,  until 
1821,  in  virtue  of  his  legal  title  thereunto;  at  which  said  time,  Dan- 
iel D.  Fitzhugh  became  the  purchaser  of  his  said  father's  interest, 
and  retained  the  possession  thereof  until  1836,  when  his  said  father 
died,  since  which  time  the  said  Mary  and  Daniel,  and  after  his  de- 
cease, the  heirs  of  the  latter  have  enjoyed  their  respective  rights  in 
and  to  said  premises,  no  legal  impediment  having  at  any  time  ex- 
isted to  exclude  said  Mary  from  the  exercise  of  any  legal  or  equita- 
ble rights  which  she  may  have  had. 

It  is  further  agreed,  that  the  complainant  shall  be  entitled  to  the 
benefit  of  his  several  decrees,  pro  oonfessoj  against  defendants  hereto, 
and  that  as  to  the  defendants  who  have  answered,  this  statement  of 
facts  is  to  he  treated  as  in  aid  of  proofs  after  a  general  replication. 
And  nothing  in  this  agreement  shall  be  construed  to  admit  the  plain- 
tiifs  right  to  a  decree  against  any  property  of  George  Fitzhugh,  Jr., 
which  he  shall  not,  by  the  pleadings,  proofs  and  facts  agreed  to, 
«how  to  be  embraced  within  his  lien. 

The  auditor  reported  sundry  accounts,  INos.  7,  8,  9  and  10,  in  con- 
formity with  the  instructions  of  defendants.  In  all  those  accounts 
he  charged  the  defendants  with  the  principal  debts  of  £230  and 
X400,  and  with  interest  thereon  on  various  principles. 

*  To  all  those  accounts  the  complainant  excepted,  and  in-  ^^^q 
sisted  that  the  account  No.  5,  formerly  reported,  truly  stated  ^^^ 
the  balance  due  on  his  claim. 

The  defendants,  Mary  Fitzhugh,  and  the  children  of  Daniel  D. 
Fitzhugh,  excepted  to  the  auditor's  report  of  1835,  and  all  the  ac- 
counts filed  therewith,  except  No.  1. 
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They  excepted  to  the  bond  of  1822,  and  agreement  of  1825,  a» 
usurious  and  void,  becanse  they  were  given  to  secare  a  greater 
amount  than  was  d,ue  for  principal  and  interest  at  the  times  of  their 
execution. 

And  now  insist  that  they  are  liable  only  for  the  debt  of  £400,  with 
interest  from  4th  November,  1793. 

The  Chancellor  [Bland,]  by  his  decree,  dated  8th  March,  1843, 
again  ratified  account  No.  5,  and  directed  a  sale-  of  the  mortgaged 
premises. 
From  this  decree  the  Fitzhughs  appealed. 
The  following  is  a  copy  of  the  statement  submitted  on  the  former 
hearing,  to  confirm  the  position  then  taken,  that  the  amount  doe 
was  adjusted  by  compounding  the  principal  and  interest,  due  at  the 
time  of  the  respective  assignments,  and  again  at  the  time  of  settle- 
ment: 

The  principal  debts  amount  to $1,680  00 

Interest  on  $613.33,  from  10th  October,  1791, 
to  11th  December,  1806,  date  of  the  first 

assignment — 15y.  2m.  Id 558  23 

Interest  on  91,066.67,  from  4th  November, 
1793,  to  ditto— 13y.  Im.  7d 838  68 

$3,076  81 
Interest  on  the  whole  to  24th  September, 
1807— 9m.  13d 145  12 

•3,221  93 
Payment 215  62 

93,006  31 
Interest  on  balance  to  23d  April,  1808 — 6m. 
29d 104  72 

•3,111  03 
424  •  Payment 107  79 

•3,003  24 
Interest  on  balance  to  2d  March,  1812,  date 
of  second  assignment — ^2y.  10m.  9d 695  25 

•3,698  49 
Interest  on  the  whole  to  22d  April,  1822,  the 
date  of  settlement— lOy.  Im.  20d 2,249  91 

•5,948  40 
The  bond  is  given  for  95,915. 


FITZHUGH  ET  AL,  vs.  McPHBRSON 3  GILL.         311 

The  oaose  was  argned  before  Dobset,  Spenoe,  and  Martin,  JJ. 

Wallis^  Dulany^  and  McMdhon^  for  the  appellants.  The  decree  in- 
this  case  was  rendered  for  the  amonut  of  the  mortgage  debt  as  as- 
certained by  the  auditor's  statement  No.  5,  which  was  adopted  and 
ratified.  This  statement  assumes  that  Neth  was  the  assignee  of 
both  of  the  debts  of  George  Fitzhugh  to  Bebecca  Dnlany,  as  de- 
scribed in  the  mortgage  deed  of  27th  April,  1805,  and  that  the 
amount  of  those  was  conclusively  ascertained  by  the  bond  executed 
on  the  22d  April,  1822. 

And  the  appellants,  in  opposition  to  this  decree,  and  contending 
for  its  reversal,  will  insist : 

1st.  That  the  evidence  does  not  establish  that  Neth  was  assignee 
of  more  than  the  £400  debt  mentioned  in  said  mortgage. 

2d.  That  even  if  Neth  is  admitted  to  have  been  assignee  of  both 
debts,  could  not  by  any  computation  of  them,  with  simple  interest, 
up  to  the  date  of  said  bond  of  22d  April,  1822,  have  amounted  to  the 
sum  mentioned  in  said  bond ;  and  that  the  said  sum  could  only  have 
been  made  out  as  the  amount  of  the  debts  then  due,  by  charging  il- 
legal and  usurious  interest. 

*3rd.  That  the  said  calculation  in  1822,  of  the  amount  due,  ^ ^s 
co«ild  not  be  sustained  even  by  compounding,  at  the  periods  of  ^'^^ 
the  assignment  to  Buchanan  and  Neth,  as  also  at  the  date  of  said 
bond,  (April,  1822;)  and  that,  even  if  it  could,  there  is  no  evidence  of 
any  agreement  on  the  part  of  the  appellees,  or  any  of  them,  to  com- 
pound at  the  period  of  the  assignment  by  Mrs.  Dulany  to  Buchanan, 
or  of  the  assignment  by  Buchanan  to  Neth,  nor  any  right  in  said  as- 
signees respectively,  to  have  the  debt  compounded  at  the  period  of 
.  said  assignments,  or  of  either  of  them. 

4th.  That  there  was  no  agreement  to  compound,  at  the  period 
when  the  said  bond  of  22nd  April,  1822,  was  executed  on  the  part  of 
the  appellees,  or  any  of  them,  and  if  there  were,  it  could  only  be 
binding  as  an  agreement  to  convert  the  interest  into  principal,  at 
that  date,  so  as  to  make  the  compounding  operate  prospectively ; 
and  that  any  agreement  at  that  period  to  compound  retraspectively, 
as  between  the  mortgagor  and  mortgagees,  is  illegal  and  usurious, 
and  so  oppressive  to  the  mortgagees,  that  equity  will  relieve  them 
from  it. 

5th.  That  the  amount  of  debt,  as  ascertained  by  said  bond  of  April, 
1822,  could  only  have  been  made  out  by  the  exaction  of  illegal  and 
usurious  interest,  or  by  such  compounding  of  the  debt  as  the  law  re- 
gards as  oppressive,  as  between  mortgagor  and  mortgagee,  and  the 
appellees  are  entitled  to  be  relieved  against  it,  at  least  to  the  full  ex- 
tent of  the  usury  or  exaction,  and  to  have  the  mortgage  debt  ascer- 
tained, either  by  computing  them  with  simple  interest  down  to  the 
present  period,  or  if  there  be  proof  of  any  agreement,  then  by  com- 
puting them  with  simple  interest  down  to  the  period  of  such  agree- 
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ment,  if  any,  and  with  simple  interest  from  that  period  forward  on 
the  compounded  sum. 

6th.  That  as  to  the  appellee,  George  Fitzhugh,  Jr.,  the  evidence 
shows,  that  there  never  was  any  agreement  on  his  part  to  compoand, 
nor  any  pretence  of  right  to  compound ;  and  that,  notwithstanding 
the  order  for  decree,  pro  confesaoj  against  him,  the  decree,  as  to  him 
at  least,  was  erroneous  and  must  therefore  be  reversed,  either  gene- 
rally, or  as  to  him. 

•Tth.  That  as  to  said  appellee,  George  Fitzhugh,  Jr.,  the 
^'^^  said  decree  if  erroneous  and  reversed  as  to  the  other  defend- 
ants, must  also  be  reversed  as  to  him. 

T.  &  Alexander  and  B.  Johnaofij  for  the  appellee.  I.  That  the  title 
of  his  intestate,  Keth,  as  assignee  of  the  entire  interest  of  Bebeoca 
Dulany,  under  the  deeds  of  1791  and  1805,  is  established  by  the 
order  of  this  Court,  passed  on  the  former  appeal,  and  independently 
of  that  order,  is  clearly  made  out  by  the  pleadings  and  proofs  in  the 
cause. 

2.  That  the  validity  of  the  settlement  of  1822,  of  the  bond  of  1822, 
and  agreement  of  1825,  are  established  by  the  aforesaid  order  of  this 
Oourt,  as  against  the  parties  to  those  transactions,  and  those,  who  at 
the  time,  or  afterwards,  consented  thereto.  And  sach  participation 
and  consent  is  clearly  made  out  by  the  pleadings,  and  proofs  against 
all  the  appellants. 

3.  That  under  all  the  circumstances,  the  claim  of  Upton  Scott 
ought  to  be  treated  as  satisfied. 

Martin,  J.  delivered  the  opinion  of  this  'Court.  This  case  comes 
before  us  on  an  appeal  from  the  Chancery  Court,  and  presents  for 
our  consideration  the  correctness  of  the  decree  of  the  Chapcellor,  of 
the  8th  March,  i843,  adopting  and  ratifying  the  auditor's  statement, 
No.  5. 

The  amount  reported  to  be  due  to  the  complainant,  by  the  auditor 
in  this  account,  was  ascertained,  by  treating  Lewis  Neth  as  the  ae- 
signee  of  both  of  the  debts  embraced  by  the  mortgage,  of  the  27th 
April,  1805;  and  by  compounding  the  principal  and  interest  dae  on 
those  debts,  at  the  period  of  the  assignment,  from  Bebecca  Dulany 
to  Judge  Buchanan,  and,  again,  at  the  time  of  their  assignment  from 
Buchanan  to  Neth. 

These  being  the  principles  by  which  the  auditor  was  regulated  in 
the  adjustment  of  the  account,  two  questions  are  present^Ml  for  the 
consideration  of  this  Court. 

First.  Whether  Lewis  Keth  is  to  be  regarded  as  the  assignee  of 
both  of  the  debts  described  in  the  mortgaged  deed,  already  adverted 
to?  and 

AO^y  *  Secondly.  If  the  auditor  was  correct  in  compoandiug  the 
^41  principal  and  interest,  at  the  periods  of  the  assignment  from 
Mrs.  Dulany  to  Mr.  Buchanan,  and  from  Buchanan  to  Neth  f 
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Althoagh  many  propositions  were  discussed  in  the  conrse  of  the 
argument,  the  accuracy  of  the  auditor's  report,  and  the  correctness 
of  the  Chancellor's  decree,  turn  on  the  questions,  as  above  stated. 

When  this  case  was  before  the  Court,  in  1837,  9  6.  dt  J.,  56,  the 
counsel  for  the  appellants  raised  the  following  points,  in  reference  to 
the  assignment  of  these  debts : 

<*That  there  was  no  evidence,  that  William  Cooke,  who  signed  the 
assignment  to  Thomas  Buchanan,  as  the  attorney  for  Bebecca  Du- 
lany,  was  the  attorney  of  Bebecca  Dulany; "  and  '*  that  the  decree 
is  for  the  sale  of  all  the  lands  mentioned  in  the  proceedings,  for  the 
payment  of  the  two  debts,  ,of  $230,  and  i&400,  added  together,  and 
interest  compounded  thereon,  when  complainants.  Exhibits  A  and  B, 
shew,  that  the  life  estate  of  Oeorge  FitzhugL,  Sen.,  in  five  hundred 
acres,  and  his  fee  simple  estate  in  one  hundred  and  eighty-eight 
acres,  never  were  charged  or  chargeable  with  the  debt  of  £400." 
Upon  this  subject,  the  Court  declare : 

'^Such  an  objection,  comes  with  an  ill  grace  from  the  defendants, 
under  the  circumstances  of  this  case.  The  assignment  was  made  in 
1806.  It  has  been  acquiesced  in,  and  recognized  by  the  appellants, 
from  that  time,  until  the  filing  of  their  notes  in  this  Court,  a  period 
of  more  than  thirty  years.  They  have  for  about  twenty-five  years, 
continued,  from  time  to  time,  to  pay  to  the  said  assignee,  and  those 
claiming  under  him,  interest  due  on  the  debts  assigned.  Daniel  D*. 
Fitzhugh,  one  of  the  appellants,  in  his  answer,  in  express  terms,  ad- 
mits the  assignment  of  the  debts  due  to  the  sajd  Bebecca  Dulany,  to 
Thomas  Buchanan;  and  three,  of  the  four  appellants,  by  a  bond  and 
agreement,  under  their  hands  and  seals,  the  first  dated  in  1822,  the 
second  in  1825,  by  necessary  implication,  and  also  in  the  said  agree- 
ment, in  express  terms,  admit  the  assignment  and  its  validity,  and 
in  like  manner  make  the  same  admission  in  1835,  in  their  instructions 
to  the  auditor  to  state  the  accounts." 

*  It  is  seen,  then,  that  the  objection  raised  by  the  counsel  for  ^^^ 
the  appellants,  on  this  question,  presupposed,  that  Neth  was  ^'^^ 
the  assignee  of  both  the  debts ;  and  that  such  was  the  extent  and 
character  of  the  assignment,  was  held  by  the  Court  as  an  unques- 
tionable proposition.  It  is  manifest,  indeed,  that  Bebecca  Dulany 
became,  by  force  of  the  mortgage  deed  of  the  27th  April,  1805,  the 
holder  of  the  two  debts ;  and  it  is  equally  clear,  we  think,  that  the 
entire  interest  of  Mrs.  Dulany,  passed  to  Judge  Buchanan,  by  the  as- 
signment of  the  11th  December,  1806;  and  that  all  the  interest  of 
Buchanan,  was  communicated  to  Keth,  by  the  assignment  of  the  2nd 
March,  1812. 

The  next  question  presented  for  our  consideration,  is  that  which 
respects  the  computation  of  interest,  by  converting  it  into  principal, 
at  the  dates  of  the  assignments,  already  referred  to. 

The  right  of  the  appellee's  intestate  to  the  interest,  as  com- 
pounded by  the  auditor,  stands  on  the  settlement  of  the  22nd  April, 
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1822,  the  bond  of  1822,  and  the  agreement  of  the  26th  Jannary, 
1825. 

It  is  perfectly  clear,  as  a  legal  proposition,  that  the  holder  of  the 
mortgaged  debt,  was  entitled  to  compound  interest,  on  the  principles 
adopted  by  the  auditor,  as  against  those  parties  who  executed  or  as- 
sented to  the  papers,  to  which  we  have  just  adverted. 

Cootej  in  his  work  on  Mortgages^  438,  says : 

'^  When  interest  has  once  accrued,  it  becomes  a  debt.  There  is  no 
longer,  therefore,  any  objection  to  an  agreement  inter  partesj  that  it 
shall  be  considered  principal,  and,  therefore,  carry  interest.  Indeed, 
it  would  be  injurious  no  the  mortgagor  to  establish  the  contrary,  a.s  it 
would  remove  an  inducement  to  the  mortgagee's  permitting  his  prin- 
cipal to  remain,  and,  consequently,  equity  has  recognized  such  agree- 
ments; but  there  must  be  no  extortion  on  the  part  of  the  mortgagee, 
or,  otherwise  equity  will  interpose  to  the  relief  of  the  mortgagor." 
The  same  proposition  is  maintained  in  Brown  vs.  Barkham^  1  P.  W, 
€54 ;  Mmcry  vs.  Bishopy  5  Faig.  98 ;  1  Johns.  €h.  Rep.  13 ;  3  Ohio 
B.  17. 

But,  the  doctrine  announced  by  the  Court  of  Appeals,  on  this 
question,  renders  the  production  of  authorities  unnecessary.  They 
say: 

^^  •  "The  9tth  ground  which  is  relied  on  by  the  appellants,  for 

*^iP  reversing  the  decree,  is  thus  stated,  liecause  the  mortgagors 
cannot,  by  any  agreement,  compound  the  interest  on  the  princii»l 
debt,  and  render  the  whole  a  charge  npon  the  lands,  to  the  prejudice 
of  those  whose  debts  are  secured  by  the  same  mortgage^  and  of  the 
Bank  of  Maryland,  a  subsequent  mortgagee.  The  first  branch  of 
this  proposition  has  not  been,  and  cannot  be  contended  for;  if  by 
debts,  secured  by  the  same  mortgage,  is  meant  debts  wliich  are  sub- 
sisting liens  npon  the  mortgaged  premises,  and  are  obnozions  on  the 
part  of  the  plaintiff,  if  otherwise  conflicting  with  his  claim,  to  nootber 
bar  to  their  recovery,  than  that  arising  Irom  the  compounding  of 
interest.'^    And  again  they  say : 

"The  point  raised  by  the  appellant's  seventh  ground,  under  the 
insufficient  proofs  in  the  cause,  cannot  be  resisted.  To  bind  the  in- 
terest of  George  Fitzhugh,  Jr.,  in  the  mortgaged  premises,  for  the 
interest  compounded  at  the  dates  of  the  assignments  of  the  mortr 
gage  debts  to  Buchanan  and  Keth,  his  concurrence  in  the  making  of 
such  assignments,  must  be  proved,  or  his  subsequent  ratification  of, 
or  assent  to  such  com]>oundiug,  must  be  shewn." 

An  examination  of  the  record  will  show,  that  the  defendants,  Maiy 
and  Daniel  D.  Fitzhugh,  admit  by  their  answers,  the  execution  of  the 
instruments  of  1822  and  1825,  and  as  the  defensive  averments  advanced 
by  those  defendants,  for  the  purpose  of  extricating  themselves  from 
the  operation  of  those  papers,  are  not  responsive  to  the  bill,  and  are 
entirely  upsupported  by  proof,  they  must  be  disregarded. 
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The  poBition  occupied  by  Oeorge  Fitzbugb,  Jr.,  is  different  from 
that  beld  by  bis  co-defeDdants.  The  decree  was  taken  against  bim 
pro  oonfeMOj  and  this  being  so,  it  is  an  established  principle,  that  the 
allegations  of  the  bill  are  to  be  received  as  true,  so  far  as  he  is  con- 
cerned.    10  G.  d&  J.  65 ;  1  Hop.  B.  476. 

As  the  bill  charges^  that  Lewis  Neth  was  the  assignee  of  both  of 
the  debts  in  controversy,  and  that  the  agreement  and  bond  of  1822 
and  1825,  were  executed  with  the  knowledge  and  consent  of  Oeorge 
Fitzhngh,  Jr.,  those  facts  mnst  be  considered  as  proved  against  him. 

•A  point  was  raised  by  the  counsel  for  the  appellants,  pre-  m^^^ 
liminary  in  its  character:  "That  there  is  no  averment  in  ^^^ 
either  of  the  complainant's  bills,  of  an  agreement  or  agreements,  to 
compound  between  the  complainant,  or  those  whom  he  represents^ 
and  the  defendants  or  those  whom  they  represent,  and  that,  there- 
fore, all  evidence  tending  to  show  a  compounding  in  point  of  fact, 
was  inadmissible ;  the  want  of  the  proper  averment  in  the  bill  having 
been  excepted  to." 

The  bill  charges,  that  the  complainant's  intestate  was  entitled  to 
the  mortgage  debt,  with  interest  thereon ;  and  it  was  contended  by 
the  counsel  for  the  appellants,  that  this  averment  did  not  authorize 
the  introduction  of  the  testimony,  on  which  the  appellee  relies,  as 
authorizing  his  claim  to  compound  interest. 

To  this  proposition  we  cannot  consent.  Under  the  averment,  to 
be  found  in  the  bill  upon  this  subject,  the  complainant  was  entitled 
to  recover  his  debt,  either  with  simple  or  compound  interest,  as 
might  appear  to  be  lawful  and  just  upon  all  the  circumstances  of  the 
case. 

It  follows  from  the  views  thus  expressed,  that  we  concur  in  opinion 
with  the  Chancellor,  and  think  that  his  decree  must  be  affirmed. 

Decree  affirmed^  with  costs. 


F.  DB  LiZABBi  et  al  vs.  Jacob  J.  Cohen,  Jr.  et  aL— December, 

1845. 

G.  sued  out  an  attachment  against  the  goods  of  J.  which  was  returned, 

attached  as  per  schedule.  At  the  return  term,  L.  appeared,  claimed 
the  goods,  and  pleaded,  they  were  pot  the  property  of  J.  on  which  issue 
was  joined.  It  was  the  only  issue  in  the  cause.  At  the  trial,  L.  offered 
J.  who  had  previously  been  discharged  under  the  bankrupt  law  of  the 
United  States,  as  a  witness,  to  disprove  the  property  in  himself.  Hdd^ 
that  he  was  competent. 

Hie  witness  was  not  responsible  for  the  costs  of  the  suit;  and,  in  upholding 
the  title  of  the  claimants,  was  testifying  against  his  own  interest. 

A  defendant  in  an  attachment  cause,  returned  non  est^  being  called  by  a 
claimant,  as  a  witness,  to  prove  that  the  property  attached  did  not 
belong  *  to  the  witness,  who  made  no  objection  to  being  swvrn,  ^  qi 
not  liable  for  costs,  nor  interested  in  the  event  of  the  suit,  even  ^^-l- 
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if  he  was  to  be  regarded  as  a  party  to  the  record,  that  fact  would  not 
disqualify  him  as  a  witness. 

The  general  rule  is,  that  a  party  to  the  record,  is  not  a  competent  witneas, 
for  he  is  generally,  either  interested  in  the  object  of  the  suit,  or  respon- 
sible for  costs,  (a) 

%be  form  in  which  this  rule  of  exclusion  has  been  stated  by  the  Courts,  pre- 
supposes that  it  is  subject  to  exceptions;  and  when  it  appears,  that  the 
party  proposed  to  be  examined,  is  not  responsible  for  the  costs  of  the 
suit,  and  has  no  interest  in  the  subject  of  dispute,  and  is  willing  to  be 
sworn,  he  is  not  within  the  operation  of  the  general  rule,  (a) 

BiUs  of  exchange  drawn  in  New  York,  upon  a  house  in  London,  and  there 
accepted  and  paid,  if,  in  connexion  with  other  circumstances,  they  create 
a  claim  by  the  acceptor  against  the  drawer,  are  to  be  considered  as  cre- 
ating one  in  London,  which  is  the  place  of  the  contract,  (b) 

A  debt  thus  created  in  London,  is  not  extinguished  by  a  discharge  of  the 
debtor  under  the  bankrupt  Act  of  the  United  States. 

In  a  contest  between  two  creditors  of  a  discharged  bankrupt,  one  of  whom 
resided  in  this  country,  and  the  other  in  London,  where  the  cause  of 
action  arose,  the  latter  cannot  prove  by  the  bankrupt,  his  title  to  prop- 
erty hypothecated  to  him  as  collateral  security,  by  the  witness,  who, 
still  remaining  liable  to  the  foreign  creditor,  is  interested  in  sustaining 
his  claim  for  his  own  relief. 

Appeal  from  Baltimore  Gouuty  Court.  On  the  27th  March,  1837, 
the  ajffidavit  of  Beujamin  L  Cohen,  of  the  firm  of  Jacob  L  Goheo, 
Jr.,  &  Brothers,  that  Joseph  L.  Joseph,  Solomon  Joseph,  and  Moses 
Henriques,  citizens  of  New  York,  partners,  under  the  firm  of  J.  L., 
and  J.  Joseph  &  Co.,  were  justly  indebted  to  Jacob  I.  Cohen,  Jr., 
&c.,  of  the  firm  of  J.  L  Cohen,  Jr.,  &  Brothers,  in  the  sum  of  $50,000, 
with  an  account  for  that  sum  for  money  bad  and  received  for  tbease 
of  C.  &  Brothers,  were  filed  in  said  Court,  upon  which  an  attach- 
ment issued  against  the  goods,  &c.,  of  Joseph  &  Co.  This  attach- 
ment was  laid  upon  five  hundred  and  ten  shares  of  the  capital  stock 
of  the  General  Insurance  Company,  and  two  hundred  and  forty-seven 
shares  of  the  capital  stock  of  the  Canton  Company.  The  writ  against 
the  defendants,  whs  returned  non  sunt 

At  the  return  of  the  writ,  John  N.  Gossler,  David  W.  Gantley, 
and  John  Ward,  claiming  the  property  attached,  interi)06ed  a  plea, 

Qo  ^^^^  ^^  ought  not  to  be  condemned  as  the  *  property  of  Joseph 
^^^  &  Company,  and  said  that  the  same  were  not  of  the  goods 
and  chattels  of  the  said  J.  &  Co.  .  The  plaintiffs  in  the  attachment 
replied  that  the  property  of  the  said  stock  was  in  the  defendants,  J. 
&  Co.,  at  the  time  of  laying  the  said  attachment,  on  which  issue  was 
joined. 

After  a  continuance  the  plaintiffs  prayed,  that  the  sheriff  should 
have  leave  to  amend  his  return,  which  was  granted,  and  the  retarn 


(a)  Cited  in  Sdby  vs.  Clayton,  7  Oill.  348;  Barker  vs.  Ayrea,  5  Ud.  209; 
Baugher  vs*  Culler^  12  Md.  9. 

(b)  Cited  in  Pae  vs.  Duck,  5  Md.  7. 
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was  amended  so  as  to  show  a  levy  upon  fifteen  thousand  shares  of 
the  capital  stock  of  the  American  Life  Insurance  and  Trust  Com- 
pany, on  which  the  appellants  claimed  the  stock  and  pleaded  that 
one  thousand  shares  of  the  stock,  last  mentioned,  was  not  the  prop- 
erty of  J.  &  Co. 

At  a  subsequent, term  Oossler  and  Gantley  withdrew  their  plea^ 
and  the  plaintiffs  replied  to  the  other  claimants,  that  the  property  in 
the  stock,  of  the  A.  L.  I.  &  T.  Co.,  was  in  J.  &  Co.,  on  which  issue 
was  joined. 

The  claimants  then  moved  to  quash  the  attachment,  for  various 
reasons  assigned  by  them,  which  are  sufiiciently  stated  in  the  opinion 
of  this  Court,  and  of  which  no  disposition  was  made  by  the  County 
Court.  Upon  the  trial  of  the  plea,  the  jury  found  a  verdict  for  the 
plaintiffs. 

Exception. — At  the  trial  of  this  cause,  the  defendants,  claimants 
of  the  one  thousand  shares  of  the  stock  of  the  American  Life  Insu 
ranee  and  Trust  Company,  being  part  of  the  property  attached,  in 
the  case  of  Cohen  and  others,  against  Joseph  and  others,  in  this 
Court,  for  the  purpose  of  maintaining  their  title  to  said  stock,  offered 
as  a  witness  Solomon  J.  Joseph,  one  of  the  defendants  in  the  said 
attachment  suit,  and  offered  to  prove  that  the  said  witness  on  the 
6th  December,  1842,  was  duly  discharged  from  all  his  debts,  con- 
tracts and  engagements  by  a  decree  of  the  District  Court  of  the 
United  States,  in  and  for  the  southern  district  of  New  York,  under 
and  by  virtue  of  the  Act  of  Congress,  entitled  ^'an  Act  to  establish 
a  nniform  system  of  bankruptcy  throughout  the  U.  S.,"  passed  August 
19th,  1841,  which  said  certificate  is  in  the  following  words :  ^^In 
bankruptcy. — In  the  matter  of  Solomon  J.  Joseph,  a  bankrupt. — At 
a  district  Court,"  &c. 

•  To  the  competency  of  which  witness,  the  plaintiffs  objected,  ^ 
and  the  Court  [Archer,  C.  J.,  and  Purviance,  A.  J.,]  sus-  ^^^ 
tained  the  objection,  and  refused  to  admit  the  said  witness  to  be 
sworn ;  to  which  refusal  the  defendants  excepted,  and  prosecuted  the 
present  appeal. 

The  cause  was  argued  before  Dorset,  Chahibebs,  Spenoe, 
Magruder,  and  Martin,  JJ.  ' 

David  Stewart  and  Meredith^  for  the  appellants. 
McMahon  and  Reverdy  Johnson^  for  the  appellees. 

Martin,  J.  delivered  the  opinion  of  this  Court.  It  appears  in  this 
case,  that  a  writ  of  attachment  was  sued  out  of  Baltimore  County* 
Court  by  the  appellees,  on  the  27th  March,  1837,  against  the  lands, 
tenements,  goods  and  chattels,  rights  and  credits,  of  J.  L.,  and  S. 
Joseph  &  Co.,  which  was  returned  at  the  succeeding  May  Term  of  the 
Court,  ^^  attached  as  per  schedule."  At  the  September  Term  of  the 
same  year,  the  sheriff  with  leave  of  the  Court,  amended  his  return. 
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80  86  to  include  in  the  property  attached,  fifteen  hundred  ehai^ps  of 
the  stock  of  the  American  Life  Insurance  and  Trust  Oompaoy. 

During  the  pendency  of  this  attachment,  at  the  January  Term, 
1838,  the  appellants  interposed  a  claim  and  plea,  to  a  thousand  shares 
of  the  stock,  alleging  that  they  were  not  the  property  of  Joseph  & 
€o.  At  the  September  Term,  1838,  the  appellees,  as  plaintiffs,  filed 
a  replication  to  the  above  mentioned  claim  and  plea,  on  which  issue 
was  joined. 

At  the  trial,  the  appellants  for  the  purpose  of  maintaining  their 
title  to  the  stock  offei*ed  as  a  witness  Solomon  J.  Joseph,  one  of  tbe 
defendants  in  the  attachment  suit  of  Cohen  and  others  nigtiinst  Joseph 
and  others  before  referred  to,  and  accompanied  the  offer  with  a  copy 
of  his  discharge,  under  the  bankrupt  law  of  the  United  States,  dated 
6th  December,  1842,  certified  by  the  clerk,  under  the  seal  of  tbe  Dis- 
trict Court  of  the  United  States,  for  the  southern  district  of  New 
York.  This  discharge,  although  not  authenticated  as  required  by 
the  Act  of  Congress,  prescribing  the  mode  in  which  instruments  of 
^  this  kind  are  to  be  proved,  was  admitted  without  objection, 
^^^  and  is,  therefore,  to  be  considered  as  properly  in  the  cause. 

In  this  posture  of  the  case,  the  counsel  for  the  appellees  objected 
to  the  examination  of  Joseph  as  an  illegal  and  incompetent  witness. 
The  objection  was  sustained  and  the  witness  excluded.  And  tbe 
single  proposition  presented  for  our  determination  is,  that  which  re- 
spects the  correctness  of  the  opinion  thus  pronounced  by  the  Conrt 
below,  on  this  question  of  evidence. 

It  was  not  pretended,  that  Solomon  J.  Joseph  was  responsible  f<v 
the  costs  of  this  suit.  It  appears  from  the  record,  that  they  were 
adjudged  to  be  paid  by  the  appellantat  But  the  competency  of  this 
person,  as  a  witness  was  disputed  on  two  grounds : 

First.  Because  he  was  directly  interested  in  maintaining,  by  his 
testimony,  the  title,  of  the  appellants  to  the  stock  in  controversy; 
and 

Secondly.  That  as  this  contest  between  the  appellants  and  appel- 
lees, was  merely  collateral  to  the  attachment  suit,  Joseph  was  to  be 
regarded  as  a  party  to  the  record,  in  the  technical  sense  of  that  term, 
and  being  so  he  was  properly  excluded  from  testifying  on  the  objec- 
tion in  the  abstract,  that  he  was  a  party  to  the  record,  irrespective  of 
the  question  of  his  responsibility  for  the  costs,  or  his  interest  in  tbe 
object  of  the  suit. 

We  have  seen  that  the  discharge  of  Joseph,  under  the  bankmpt 
law  of  the  United  States,  though  imperfectly  authenticated,  was  to  be 
treated  as  in  evidence  in  the  cause,  and  by  adverting  to  the  motion 
made  by  the  appellants  for  the  purpose  of  quashing  the  attachment, 
it  will  be  perceived  that  the  debt,  for  the  payment  of  which  this 
stock  was  hyi)othecated  was  created  by  bills  of  exchange,  drawn  by 
the  Josephs  &  Co.,  in  New  York,  in  favor  of  various  persons,  on 
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Lizardi  &  Company,  trading  in  London,  and  there  accepted  and 
paid. 

Under  snch  circumstances,  the  counsel  for  the  appellees  contended 
that  while  the  debt  of  the  appellees  was  extinguished  bj  the  dis- 
charge of  Joseph,  under  the  bankrupt  law,  that  of  the  appellants 
being  a  London  contract,  and  not  reached  by  the  discharge,  was  not 
extinguished ;  and  that  he  was  therefore,  directly  interested  in  sup- 
porting the  claim  of  the  appellants. 

*  •  But,  an  insuperable  answer  to  this  view  of  the  question,  is,  ^  q  - 
that  looking  alone,  as  this  Court  is  obliged  to  do,  to  the  facts  dis-  ^  ^^ 
closed  by  the  bill  of  exception,  it  does  not  api)ear  that  there  was  any 
debt  due  from  Joseph  to  Lizardi  &,  Company.  And  this  being  the 
position  of  the  case,  it  is  clear,  that  the  witness,  in  upholding,  by  his 
testimony,  the  title  of  the  appellants  to  the  stock  in  dispute,  would 
testify  against  his  own  interest.  So  far,  then,  as  the  question  of 
interest  was  concerned,  the  witness  was,  in  our  opinion,  clearly  ad- 
missible.. 

The  counsel  for  the  appellees  have,  however,  contended,  that  as- 
suming that  Joseph  was  neither  responsible  for  the  costs  of  this 
suit,  or  interested  in  maintaining,  by  his  testimony,  the  title  of  the 
appellants  to  the  stock  claimed  by  them,  yet  being  a  party  to  the 
record,  he  was  for  this  reason  incompetent. 

As  it  appears,  that  when  the  appellants  proposed  to  swear  Solo- 
mon J.  Joseph,  as  a  witness,  he  inten)osed  no  objection  to  his  exami- 
nation, and  did  not  place  himself,  as  he  might  have  done,  on  his 
privilege  of  exemption  as  a  party  to  the  record,  we  must  presume, 
that  he  was  willing  to  testify;  and  this  being  assumed,  and  it  hav- 
ing been  established,  that  he.was  not  liable  for  the  costs  of  the  suit, 
and  that  so  far  from  being  interested  in  sustaining  the  cause  of  the 
party  by  whom  he  was  called,  that  his  interest  was  to  be  found  on 
the  other  side,  we  think,  even  if  he  was  to  be  regarded  as  a  party 
to  the  record,  a  proposition  we  do  not  consider  it  necessary  to  de- 
cide, that  fact  did  not  disqualify  him  from  being  a  witness. 

It  is  certainly  true  as  a  general  rule,  that  a  party  to  the  record,  is 
not  a  competent  witness,  for  he  m  generally  either  interested  in  the 
object  of  the  suit,  or  responsible  for  costs. 

In  the  case  of  Owings  against  Wright  and  Kent,  decided  at  the 
present  term,  this  general  proposition  is  announced.  The  Court 
say: — ^'The  general  rule  is,  that  a  party  to  the  record,  cannot  be 
examined  as  a  witness." 

In  the  case  of  Willinga  and  Francis  against  Consequa^  Pet  C.  C.  R, 
307,  Judge  Washington,  when  si)eaking  of  an  objection  like  this,  to 
the  competency  of  a  witness,  says:  "The  general  rule  of  law  cer- 
tainly is,  that  a  party  to  a  suit,  cannot  be  a  witness.  But  it  is 
equally  so,  that  the  interest  •which  that  party  has  in  the  ^^^ 
event  of  the  suit,  both  as  to  costs  and  the  subject  in  dispute,  ^•*" 
lies  at  the  foundation  of  the  rule,  and  when  that  interest  is  removed, 
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the  objection  ceases  to  exist."  It  is  manifest  from  the  language  of 
the  Supreme  Goart  in  De  Wolf  against  Johnson^  10  Wheat  334,  that 
they  considered  that  the  responsibility  to  which  a  party  to  the  record 
is  generally  exposed  in  respect  to  the  costs,  if  he  had  no  interest  in 
the  event  of  the  suit,  was  the  reason  why  he  conld  not  be  examined 
as  a  witness.  The  Court  say,  in  referring  to  the  deposition  of  Pren- 
tiss : — '^  He  may  have  had  little  or  no  interest  in  the  event  of  the 
suit,  except  as  to  the  costs ;  but  still,  while  a  party  to  the  record,  he 
could  not  be  examined.^ 

.  It  will  be  seen,  from  an  examination  of  the  cases,  that  the  form  in 
which  this  rule  of  exclusion  has  been  stated  by  the  Courts,  presup- 
poses that  it  is  subject  to  exceptions.  And  when  it  appears,  that 
the  party  proposed  to  be  examined,  is  not  responsible  for  the  cnstB 
of  the  suit,  and  has  no  interest  in  the  subject  in  dispute,  and  is  will- 
ing to  be  sworn,  he  is  not  within  the  operation  of  the  general  rale. 

The  true  and  sound  doctrine  upon  this  subject,  is  to  be  found  in 
the  opinion  delivered  by  Chief  Justice  Tindall,  in  the  case  of  Ww- 
tell  against  Jonea,  7  Bing,  JR.  395. 

He  says,  '^  that  at  the  trial  of  this  issue,  the  plaintiff  pro|)Osed  to 
call  Edward  Jones  as  a  witness,  to  prove  the  continuance  of  the 
ancient  tenancy.    No  objection  could  arise,  on  the  ground  that  Ed- 
ward Jones  was  interested  to  procure  a  verdict  for  the  plaintiff,  who 
called  him.    The  witness  did  not,  himself,  object  to  be  examined; 
but  an  objection  was  made  on  the  part  of  William  Baker,  the  de- 
fendant, who  had  pleaded ;  and  the  question  reserved  for  oar  con- 
sideration, is,  whether  a  defendant  who  has  suffered  judgment  by 
default,  and  who  consents  to  be  examined,  is  an  admissible  witness, 
where  he  has  no  interest  in  the  event  of  the  suit;  and  the  only  ob- 
jection to  his  admissibility  is  this — ^that  he  is  a  party  upon  the 
record  f    And  upon  this  question,  we  arc  of  opinion,  that  the  evi- 
dence was  admissible.    No  case  ha«  been  cited,  nor  can  any  case  be 
found,  in  which  a  witness  has  been  refused,  upon  the  objection  in 
the  abstract,  that  he  was  a  party  to  the  suit ;  on  the  contrary, 
*•*  •    •  many  have  been  brought  forward,  in  which  parties  to  the 
suit,  who  have  suffered  judgment  by  default,  have  been  admitted  as 
witness  against  their  own  interest;  and  the  only  enquiry  seems  to 
have  been,  in  a  majority  of  the  cases,  whether  the  party  called  was 
interested  in  the  event  or  not ;  and  the  admission  or  rejection  of  the 
witness,  has  depended  on  the  result  of  this  enquiry.    The  ezclosion 
on  the  ground  of  interest,  is  a  known  principle  of  the  law  of  evi- 
dence; and  so  much  did  Lord  Chief  Baron  Oilbert  consider  this  as 
the  only  solid  objection  against  the  evidence  of  a  party  td  the  suit, 
that,  after  laying  it  down  as  a  general  rule,  that  no  man  interested 
in  the  matter  in  question,  can  be  a  witness  for  himself,  he  states, 
that  several  corollaries  may  be  deduced  from  this  rule ;  of  which  be 
gives  as  the  first :  that  a  plaintiff  or  defendant  cannot  be  a  witness 
in  his  own  cause;  for  these  are  the  persons  who  have  a  most  idime- 
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diate  interest,  and  it  is  not  to  be  presumed,  that  a  man  who  com- 
plains without  cause,  or  defends  without  justice,  would  have  honesty 
enough  to  confess  it.  That  a  party  to  the  record  should  not  be  com- 
pelled against  his  consent,  to  become  a  witness  in  a  Court  of  law,  is 
a  rule  founded  in  good  sense,  and  sound  policy ;  it  forms  the  point 
of  the  decision,  in  the  case  of  the  King  against  Woodbumj  10  Uasty 
395,  and  the  decision  of  that  case  leads  to  the  necessary  inference, 
that  if  the  party  consents  to  be  examined,  he  is  then  an  admissible 
witness." 

In  the  case  of  the  City  Bank  of  Baliimare  against  JBateman,  7  H. 
it  J,  109,  the  Court  of  Appeals  say : — ^'  That  the  admissions  of  a 
party  on  the  record,  are  always  evidence  against  himself,  because, 
being  a  party,  he  cannot  be  compelled  to  give  evidence  against  his 
interest  in  a  Court  of  law."  Leading  necessarily  to  the  inference, 
that  if  he  is  called  to  testify  against  his  interest,  and  consents  to  be 
examined,  he  is  a  competent  witness. 

The  same  doctrine  is  held  by  the  Court,  in  the  case  of  Lampion 
against  Lamptony  6  T.  B.  Monroe^  617;  and  in  Steele  against  the 
Phcmix  Insurance  Company^  3  Binney^  312,  Chief  Justice  Tilghman, 
when  examining  this  subject,  says:  ^^The  reason  of  the  law,  is  the 
life  of  the  law.  Now  what  good  •  reason  is  there,  why  a  ^q^ 
man's  testimony  should  be  excluded,  merely  because  his  name  ^^^ 
is  placed  on  the  record,  as  a  party  to  a  suit  in  which  he  has  no  man- 
ner of  interest." 

We  think,  both  upon  principle,  and  on  authority,  that  the  party 
proposed  to  be  called  by  the  appellants,  was  a  legal  and  competent 
witness,  and  that  the  Court  below  erred  in  excluding  him. 

We  have  already  said,  that  the  motion  made  by  the  appellants  to 
qaash  the  attachment,  discloses  the  facts,  that  the  debt,  for  the  pay- 
ment of  which  this  stock  was  pledged,  was  created  by  a  bill  of  ex- 
change drawn  in  New  York,  by  J.  .L.  and  S.  Joseph  &  Co.,  in  favor 
of  various  persons,  on  the  appellants,  trading  in  London,  and  there 
accepted,  and  paid  by  them ; — and  as  this  case  is  to  be  returned  on 
a  procedendo^  it  is  proper  for  the  Court  to  declare,  what  influence 
these  facts,  if  they  had  been  proved  by  the  appellees,  and  incorpo- 
rated into  the  bill  of  exception,  would  have  had  on  the  question  of 
the  competency  of  the  witness. 

It  was  contended  by  the  counsel  for  the  appellants,  that  as  this 
bill  of  exchange  was  drawn  in  New  York,  it  was  to  be  regarded  as  a 
New  York  contract,  and  therefore  covered  by  the  discharge  of  Joseph, 
under  the  bankrupt  law  of  the  United  States. 

But  to  this  proposition  we  cannot  accede.  On  the  contrary,  we 
think  it  an  established  principle,  that  as  this  bill  of  exchange  was 
accepted  in  London,  and  there  paid  by  the  appellants,  London  is  to 
be  considered  as  the  place  of  the  contract. 

In  the  case  of  Lewis  tigainst  Oicenj  ^  B.  &  AL  653,  a  rule  was  laid 
to  shew  cause  why  an  exoneretur  should  not  be  entered  on  the  bail 
21  3  G. 
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piece,  the  defendant  having  obtained  his  certificate  ander  a  oommii- 
sion  of  bankruptcy  in  Ireland.  It  appeared  from  the  affidavits,  that 
the  debt  for  which  the  action  was  brought,  arose  from  the  plaintiflh, 
while  residing  in  England,  accepting  and  paying  bills  of  exchange, 
drawn  upon  them  by  the  defendant,  while  residing  in  Ireland,  for  his 
accommodation. 

The  Court  said,  the  debt  must  be  considered  to  have  arisen  where 
the  money  was  paid ;  and  that  a  certificate  under  a  *  oommis- 
^^^  sion  of  bankruptcy  in  Ireland,  could  not  discharge  a  debt  con- 
tracted in  England.  The  same  doctrine  is  established  by  the  case 
of  Burrows  against  Jemimo^  2  Stra,  73;  Story  Conf,  Law^  see.  274; 
ChiUy  on  BUlSy  736 ;  Story  on  Bills^  163. 

Treating  London  then  as  the  place  of  the  contract,  it  is  dear,  and 
indeed  was  not  disputed,  that  the  debt  thus  created,  could  not  be 
reached  and  extinguished  by  the  discharge  of  Joseph,  under  the 
bankrupt  law  of  the  United  States.  No  principle  of  internatiooal 
law  is  more  firmly  settled,  than  that  a  discharge  of  this  character 
can  have  no  extra  territorial  operation.  The  late  Judge  Story,  in 
his  able  commentaries  on  the  conflict  of  laws,  speaks  of  the  doe- 
trine  as  well  established : — that  the  discharge  of  a  contract,  by  ibe 
law  of  a  place  where  the  contract  was  not  made,  or  to  be  performed, 
will  not  be  a  discharge  in  any  other  country.  Con/.  L.  see.  283; 
Smith  vs.  Btichanan^  1  E<Mt^  XL ;  Lewis  vs.  Owen^  ^  B.  &  A.  654. 

It  follows  from  the  views  thus  expressed,  that  if  these  facts  had 
been  proved  at  the  trial,  and  made  a  part  of  the  exception,  the  posi- 
tion of  the  witness  must  have  been  materially  alt-ered.  Under  socb 
circumstances,  while  his  discharge  under  the  bankrupt  law,  would 
have  operated  upon,  and  extinguished  the  debt  of  the  appellees,  it 
would  have  left  unaffected  that  of  the  appellants,  and  he  would  have 
been  directly  interested  in  maintaining  by  his  testimony,  the  claim 
and  title  of  the  appellants,  and  therefore  inadmissible. 

In  the  form  in  which  the  case  is  now  presented  to  us,  we  reverse 
the  judgment  of  the  Court  below,  with  cost^,  and  order  sk  procedendo. 

Judgment  reversed,  and  procedendo  ordered. 


N.  H.   Ellioott,  Adm'r  of  Samuel  Ellicott  vs.  B.  H.  Elli- 

COTT. — December,  1845. 

Where  a  testator  devised  his  estate  to  his  children,  share  and  share  alike, 
but  declared,  that  if  his  son  should  elect  to  carry  on  the  business  in 
which  the  father  was  then  engaged,  he  should  have  for  that  object  bis 
entire  estate,  and  in  that  event,  pay  his  brothers  and  sisters,  at  a  vala- 
atioD  which  the  will  directed  to  be  made;  and  the  son  so  elected,  and 
took  the  estate,  all  the  debts  being  paid,  the  testamentary  bond  of  the 
executor  is  discharged,  (a) 

(a)  Approved  in  State  vs.  Hewlett^  48  Md.  144. 
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•  Appbal.  from  the  Orphans'  Court  of  Baltimore  County,  mm^^ 
On  the  28th  February,  1845,  Benjamin  H.  Ellicott  filed  his  **•* 
petition,  alleging,  that  in  March,  1839,  William  E.  George  died, 
leaving  a  last  will,  devising  his  estate  to  all  his  children ;  but  directed, 
that  if  his  son,  Philip  T.  George,  desired  to  carry  on  the  business  in 
which  the  testator  was  engaged,  he  should  have  his  whole  real  and 
personal  property  for  that  purpose,  being  accountable  to  his  brothers 
and  sisters  for  their  shares ;  and  constituted  Eliza  George,  P.  T. 
George,  and  said  Benjamin  H.  Ellicott,  his  executors;  that  the  two 
latter  only  qualified,  and  gave  as  securities,  Samuel,  Andrew  and  J. 
H.  Ellicott;  that  P.T.  G.  elected  to  take  the  real  and  personal  estate, 
in  accordance  with  the  power  of  the  will ;  that  Samuel  Ellicott,  one 
of  the  sureties  aforesaid,  died  on  the  13th  December,  1842,  intestate 
leaving  a  valuable  real  and  personal  estate,  and  several  children,  of 
whom  the  petitioner  is  one :  that  Nathaniel  H.  Ellicott,  one  of  his 
brothers,  administered  upon  his  father's  estate.  Prayer,  that  N.  H. 
E.  may  distribute  that  estate; 

The  answer  of  Nathaniel  Et.  Ellicott,  alleged,  that  he  did  not  in- 
sist, that  the  estate  of  his  intestate  must  be  held  as  security,  for  the 
faithful  performance,  by  the  executors,  of  W.  E,  G.,  for  their  duties 
as  such,  but  that  such  view  Of  the  responsibility  of  the  estate  of  his 
intestate  is  taken  by  others ;  that  he  has  been  informed  that  able 
counsel  are  of  that  opinion;  that  a  distribution  of  his  intestate 
estate  has  not  been  made,  is  to  be  attributed,  exclusively,  to  the  cir- 
cumstances stated  in  the  petition,  and  this  answer. 

A  second  petition  was  filed  by  John  D.  Early  and  wife,  legatees 
and  distributees  of  William  E.  George,  alleging,  that  they  had  not 
been  paid,  and  that  a  large  balance  was  due  them ;  that  they  have 
sued  the  executors  of  W.  E.  G.,  and  their  securities,  for  the  money 
dnethem;  that  their  actioawas  then  pending;  that  the  estate  of 
Samuel  Ellicott  was  still  liable  to  them.  Prayer,  that  the  distribu- 
tion of  this  estate  may  be  restrained,  till  the  further  order  of  the 
Court,  and  for  general  relief,  &c. 

•The  will  of  W.  E.  George,  amongst  others,  contained  the  m^^ 
foUowiog  clauses:  **1 

'^  I  devise  all  my  real  and  personal  estate,  wheresoever  situated,  to 
my  children,  Eliza,  Philip  T.,  Ann,  Jonathan  E.,  Robert,  Sarah  H., 
Francis  E.,  Mary  Ann  and  William  E.  George,  their,  and  each  of 
their  heirs  and  assigns,  share  and  share  alike." 

^^It  is  further  my  will  and  desire,  that  my  real  estate,  and  personal 
estate,  shall  not  be  sold,  but  that  the  value  of  the  personal  property 
and  estate,  and  debts,  shall  be  ascertained  in  the  usual  manner,  and 
by  appraisement,  and  the  value  of  my  real  estate  by  my  execu- 
tors." 

"It  is  further  my  will,  that  if  my  son,  P.  T.  G.,  desires  to  carry  on 
the  business  in  which  I  am  now  engaged,  he  shall  have  the  whole  of 
my  real  and  personal  estate,  for  that  purpose,  being  accountable  to 
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his  brothers  and  sisters  for  their  shares  of  my  estate,  in  the  follow- 
ing manner;  that  is  to  saj,  he  shall  pay  to  my  daughters,  Eliza  and 
Ann,  immediately  after  my  decease,  and  to  my  other  children,  as  he 
or  she  shall  arrive,  if  males,  at  the  age  of  twenty -one,  and  if  females, 
at  the  age  of  eighteen  years,  such  sum  as  shall  be  equal  to  one-ninth 
part  of  my  whole  estate,  the  value  thereof  estimated  as  aforesaid, 
excluding,  however,  from  participating  in  such  valuation,  my  son,  P. 
T.  6.,  whom  I  intend  making  one  of  my  executors.'' 

''It  is  my  further  will,  that  if  my  son  Philip  shall  elect  to  carry  on 
my  business  as  aforesaid,  and  pay  to  his  brothers  and  sisters  as 
above  particularly  provided  for,  then  he  shall  have  to  himself,  his 
heirs  and  assigns,  the  whole  of  my  said  estate,  real  and  personal,  to 
dispose  of  as  he  pleases." 

The  election  of  P.  T.  6.  to  carrv  on  his  father's  business,  and  take 
the  estate  at  the  appraisement  under  the  will,  dated  8th  Aupst, 
1839,  was  filed  in  the  Orphans'  Court. 

It  was  admitted,  that  the  debts  due  from  W.  E.  Oeorge,  were  paid 
by  bis  executor,  P.  T.  6.;  that  the  debts  due  from  Samuel  EUicott 
were  paid. 

The  Orphans'  Court,  [Kemp,  C.  J.  and  Ebadbl,  A.  J.]  decreed, 
that  the  said  P.  T.  O.,  having  made  his  election  under  his  father's 
will  to  take  his  estate,  the  testamentary  bond  *on  that  [estate 
^^'^  was  not  responsible  to  his  children ;  that  no  part  of  the  estate 
of  Samuel  Ellicott,  ought  to  be  retained  to  meet  liability  on  that 
bond,  and  that  N.  H.  Ellicott,  administrator,  proceed  to  distribote 
and  deliver  up  the  personal  estate  of  his  intestate,  Samuel,  &c. 

From  this  decree,  K.  H.  Ellicott,  administrator,  appealed  to  this 
Court. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Dobsby,  Magbtj- 
BEB,  and  Mabtin,  JJ. 
B,  Jokmofiy  for  the  appellants.     0.  Z.  Dtdany,  for  the  appellee. 

Maobudeb,  J.  delivered  the  opinion  of  this  Court.  This  was  an 
application  by  the  defendant,  one  of  the  representatives  of  Samael 
Ellicott,  to  order  the  administrator  of  the  latter,  to  make  a  distribn- 
tion  of  his  estate.  The  administrator  appeared,  and  in  bis  answer 
objects  to  the  distribution,  upon  the  ground,  that  his  intestate  was 
security  in  the  bond  given  by  the  executors  of  one  William  £. 
George,  and  as  such,  may  be  answerable  to  a  large  amount. 

Upon  the  same  ground,  the  distribution  of  the  estate  of  SamoeJ 
Ellicott,  is  resisted  by  one  of  the  children,  and  a  legatee  of  the  said 
George.  Upon  no  other  ground  is  the  distribution  opposed.  Indeed, 
it  is  admitted,  that  all  other  claims  against  IS.  Ellicott,  except  to  a 
very  inconsiderable  amount,  have  been  discharged. 

The  will  of  George  is  introduced  into  the  record,  which  also 
furnishes  evidence,  that  Philip  T.  George,  the  executor,  has  accepted 
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of  the  estate,  apon  the  terms  mentioned  in  that  \iill.  This  Goart  is 
of  opinion,  that  the  children  of  WiHiam  E.  George,  have  no  claim 
on  the  bond  given  by  his  executor,  and,  therefore,  the  matters  stated 
in  the  answer,  furnish  the  executor  with  no  reason  for  delaying  to 
distribute  the  estate  of  the  said  Samuel  Ellicott. 

Decree  affirmed^  with  casta. 


*  Th£  Bank  of  the  Metbopolis  vs.  Dennis  G.  Oeme.    443 

December,  1845. 

The  objection,  that  a  corporation  sues  by  a  wrong  name,  is  matter  of  abate- 
ment, and  cannot  be  taken  upon  the  trial  of  the  general  issue,  (a) 

Appeal  from  Anne  Arundel  Gounty  Court.  This  was  an  action 
of  assumpsit,  brought  on  the  29th  June,  1840,  by  the  appellant  against 
the  appellee,  who  pleaded  non  assumpsit. 

At  the  trial  of  this  issue,  after  proof  offered  on  both  sides,  the 
defendant  prayed  the  Court  to  instruct  the  jury,  that  the  plaintiff 
was  not  entitled  to  recover  in  the  present  action,  because  the  suit 
was  not  instituted  in  the  true  corporate  name  and  style  of  the  plain- 
tiffs, and  the  Court,  [Dorset,  C.  J.,  and  Wilkinson,  A.  J.,]  being 
of  that  opinion,  so  instructed  the  jury.  The  defendant  excepted  and 
prosecuted  this  appeal. 

The  cause  was  argued  before  Aroheb,  C.  J.,  Chambers,  Spenoe, 
MAaBUDER,  and  Martin,  JJ. 

J.  Johnson  and  W.  Schley^  for  the  appellant,  maintained :  That 
the  corporate  name  used  was  right,  under  the  Acts  of  Congress,  of 
1817,  chap.  93,  sec.  23,24;  and  1821,  chap.  18;  1836,  chap.  260;  1838, 
ohap.  191.  They  also  maintained  the  name  to  be  sujfficient,  and  that 
the  objection  relied  on,  could  only  be  taken  in  abatement,  and  before 
plea,  pleaded.  They  cited  Angel  &  Ames  on  Corp.  55,  377 ;  1  Bam. 
db  Aid.  699  ;  7  Mass.  441  j  2  H.  i&  0.  478,  493 ;  Kidd  on  Corp.  283 ; 
1  ChiU.  PL  440;  2  Cotcen,  778;  10  Mass.  360;  4  Peters  S.  (7.480, 
501;  6  Peters  S.  C,  230,  231;  6  Ung.  Com.  Xatr,  9;  6  Maul.  <fe  Set. 
45;  2  W.  Blacky  1120;  10  CoJce^  125;  6  Peters  IS.  C.  642,  (note;)  1 
Boss.  &  Pull.  40 ;  1  J?,  cj^  J.  548 ;  3  Camp.  29. 

Randall^  for  the  appellee,  maintained  : — That  the  Acts  of  Congress 
cited,  all  showed  that  a  wrong  name  had  been  adopted.  That  a  cor- 
poration, plaintiff  under  *  the  general  issue,  was  bound  to  show  .  ^ 
its  charter,  and  that  any  variance  between  it  and  the  writ,  "^^^ 
constituted  a  difference  in  the  plaintiff,  and  fatal,    b  H.  6c  J.  122. 


(a)  Affirmed  in  Fund  Society  vs.  Suter^  1  Md.  502.  Cited  in  Union  Bank  vs. 
TUlard^  26  Md.  452;  Thomas  vs.  Farmers  Bank^  46  Md.  51.  Of.  Merrick  vs. 
Bank^  8  Oill,  59;  Scarlett  vs.  Academy  of  MVrSic^  46  Md.  152.  If  the  ezistence 
of  the  person  or  corx)oration  suing  be  denied,  the  plea  is  in  bar.  Thomas  vs. 
Farmers  Bank, 
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Spengb,  J.  delivered  the  opinion  of  this  Court.  We  deem  it  anne- 
oessary  in  this  case,  to  decide,  whether  the  corporate  name  of  the 
bank  be,  The  Bank  of  the  Metropolis,  or.  The  President  and  Direc- 
tors of  the  Bank  of  the  Metropolis ;  for  the  reason,  that  the  decision 
of  this  qnestion  can  have  no  inflaence  on  the  conclusion  to  which  we 
come. 

The  second  point  raised  by  the  connsel  for  the  appellant,  is,  that 
the  objection,  (if  a  good  one,}  raised  by  the  defendant's  prayer,  coald 
only  have  been  made  snccessfully  by  a  plea  in  abatement. 

The  name  of  the  plaintiff,  both  in  the  writ  and  declaration,  \\ 
^^The  Bank  of  the  Metropolis."  If  the  corporate  name  of  the  bank 
be.  The  Bank  of  the  Metropolis,  the  judgment  of  the  Goart  waa 
manifestly  erroneons. 

But,  suppose  the  corporate  name  of  the  bank  is,  The  President 
and  Directors  of  the  Bank  of  the  Metropolis,  the  objection  is  not, 
that  there  is  no  such  corporation,  but,  that  the  name  used  in  the 
declaration  and  writ  differ,  partially,  from  the  true  name  of  the  cor- 
poration; and  the  point  upon  which  the  decision  must  turn,  is, 
whether  this  variance  can  be  taken  advantage  of  by  pleas  in  bar, 
or  only  by  plea  in  abatement. 

It  was  once  a  question,  whether  a  mistake  of  the  name  of  a  corpo- 
ration, could  be  successfully  pleaded  in  abatement.  Mr.  Ghitty  says, 
it  was  once  doubted,  but  that  it  is  now  settled,  that  the  mistake 
must  be  pleaded  in  abatement.    1  Chit  PL  391. 

'^  A  mere  misnomer  of  a  plaintiff,  where  a  body  politic  or  natural, 
is  pleadable  only  in  abatement ;  for  a  new  writ  may  be  taken  out  by 
the  right  name;  but,  if  the  existence  of  the  person  or  corporation  be 
denied,  the  plea  is  in  bar;  for  if  there  be  no  such  person  or  corpora- 
tion, there  is  an  end  of  the  action."    1  B<ic.  Abridg.  33,  {Edit.  1842.) 

We  are,  therefore,  of  opinion,  that  the  Court  erred. 

Judgment  reversed^  and  procedendo  awarded. 


•  Francis  J.  Dallam,  Samuel  Bbadt  and  The  Mayor 
**^         AND  City  Council  of  Baltimore  vb.  B.  Olivbb's 
Executors. — December,  1845. 

Taxes  levied  for  the  City  of  Baltimore,  on  real  estate,  prior  to  1840,  ch.  6t, 
are  not  lieDS  on  the  land,  where  there  is  a  sufficiency  of  personal  prop- 
erty on  the  premises  taxed,  to  pay  the  same. 

The  Act  of  1840,  chap.  168,  which  authorized  the  City  of  Baltimore  to  pro- 
vide, by  ordinance,  for  the  prompt  collection  of  taxes  due  the  city,  and 
to  that  end,  may  and  shall  have  pow^r  to  sell  real,  as  well  as  personal 
property,  will  not  be  so  construed,  as  to  have  a  retrospective  effect 

Appeal  from  the  Equity  side  of  Baltimore  County  Court.  On  the 
14th  June,  1841,  the  executors  and  devisees  of  Bobert  Oliver,  filed  a 
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bill  against  M.  Winchester  and  others,  to  enforce  a  vendor's  lien,  for 
unpaid  purchase  money  of  land  sold,  and  obtained  a  decree  for  a  sale 
by  a  trustee. 

On  the  7th  May,  1842,  Francis  J.  Dallam,  collector  of  the  Gity  of 
Baltimore,  filed  a  bill  for  taxes  due  on  the  land  sold  to  the  Mayor 
and  Gity  Gouncil  of  Baltimore,  for  the  years  1833, 1834  and  1835, 
supported  by  affidavit. 

On  the  25th,  Samuel  Brady,  another  collector,  filed  a  similar  bill, 
for  the  years  1837  and  1838. 

On  the  30th  September,  1842,  the  trustee  reported  a  sale,  which 
was  finally  ratified,  and  confirmed  on  the  16th  November  of  that 
year. 

The  trustee  was  then  ordered  to  pay  the  taxes  claimed,  unless 
cause  to  the  contrary  be  shown,  &c.,  after  notice,  as  prescribed. 

The  complainants  in'  the  cause,  excepted  to  the  payment  of  the 
taxes  claimed : — 

1.  Because  the  same  are  no  liens  upon  the  land  sold  by  tiie  trus- 

2.  That  the  claims  are  barred  by  limitations. 

The  claimants  then  gave  proof,  that  O.  Winchester,  the  tenant  in 
possession,  promised  to  pay  the  taxes  aforesaid,  within  two  or  three 
months  of  his  death,  in  1839. 

It  was  admitted,  that  during  Mr.  Winchester's  time,  there  was 
always  personal  property  of  said  Winchester,  sufficient  to  pay  these 
taxes ,  and  that  he  died  in  August,  1839 ;  that  *  there  was  MMg^ 
personalty  sufficient  for  the  payment  of  the  tax  bills  upon  the  ^^^ 
property,  at  the  time  the  taxes  became  due,  and  for  a  long  time 
afterwards;  and  that  a  judgment  was  recovered  in  Baltimore  County 
Gourt,  in  the  name  of  the  Mayor  and  City  Council,  on  the  6th  Sep- 
tember, 1836,  for  the  taxes  of  1833,  which  is  yet  unsatisfied. 

On  the  13th  October,  1843,  the  County  Court,  [Magbudeb,  A.  J.,] 
decreed  as  follows : — 

No  petition  has  been  filed  in  relation  to  these  claims;  but  the 
question  as  to  the  liability  of  the  fund  in  Court,  arising  from  the 
proceeds  of  sale  of  real  estate,  and  that  estate  being  the  property 
upon  which  these  taxes  were  imposed,  has  been  submitted  after 
argument  for  decision. 

It  was  conceded  by  the  counsel,  who  argued  in  support  of  the 
light  to  claim  against  the  fund  for  these  taxes,  and  an  admission  of 
that  fact  has  since  been  filed,  that  there  was  at  all  times,  from  the 
date  of  the  imposition  of  those  taxes,  until  the  death  of  the  late  George 
Winchester,  a  sufficiency  of  personal  property  on  the  premises,  which 
could  be  made  liable  for  the  payment  of  them,  and  it  thence  follows, 
necessarily,  that  there  is  no  ground  to  charge  the  land  with  the  pay- 
ment of  those  taxes,  Mayor  and  City  Council  of  Baltimore  vs.  Ann 
Chase^  2  O.  &  J,  381,  unless  the  Act  of  1840,  chap.  63,  can  be  con- 
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strued  to  extend  to  taxes  laid  before  its  passage  and  to.be  intended 
by  the  Legislature,  to  operate  retrospectively. 

It  is  not  meant  to  deny  the  right  of  the  Legislature  to  have  passed 
such  an  Act,  provided  they  had  clearly  so  expressed  such  intention; 
but  in  the  absence  of  any  such  expression,  we  mnst  adhere  to  tfaemle 
adopted  by  the  Courts  in  the  expositions  of  statutes,  that  they  are 
to  be  construed  to  apply  only  to  cases  after  their  passage. 

As  the  law  stood,  when  those  taxes  were  imposed,  there  coold  be 
no  lien  upon  the  land,  because  there  was  at  all  times  a  sufficiency  of 
personal  property  on  the  premises,  to  satisfy  the  amount  of  taxes. 

The  claims,  then,  must  be  disallowed,  as  against  the  fund  in  Gonrt, 
and  the  claimants  must  pay  the  costs  arising  upon  *  their  pro- 
^^'  ceeding  in  this  cause,  for  the  recovery  of  the  same  out  of  that 
fund,  and  the  clerk  is  to  tax  the  same. 

From  this  decree  the  claimants  appealed. 

The  Act  of  1840,  ch.  63,  declared,  that  the  Mayor  and  City  Goon- 
cil  of  Baltimore,  may  and  shall  have  full  power  to  provide,  by  ordi- 
nance or  otherwise,  for  the  prompt  collection  of  taxes  due  to  the 
City  of  Baltimore,  and  to  that  end,  may  and  shall  have  power  to 
sell  real,  as  well  as  personal  property,  any  thing  in  any  Act  of  Assem- 
bly to  the  contrary  notwithstanding. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Dorset,  Magsu- 
DEB,  and  Mabtin,  JJ. 

Campbellj  for  the  appellant.     Olanny  for  the  appellee. 

By  the  Coubt —  Decree  affirmed. 


The  FABiyiEBS  Bank  of  Mabtland  vs.  Leonabd  Magkal^  and 

Francis  Tilton.— December,  1845. 

Upon  a  creditor's  bill,  for  the  payment  of  a  mortgage  and  other  debts,  the 
lands  of  a  deceased  debtor,  was  decreed  to  be  sold  by  a  trustee  appointed 
for  that  object.  The  trustee  made  and  reported  a  sale.  The  funds  rstwd 
in  that  mode  being  insufficient,  a  contribution  was  directed  to  be  levied 
upon  the  deyisees  of  the  debtor,  at  their  request,  for  the  balances  dote 
certain  specified  creditors,  which  was  done,  and  the  accounts  stated, 
both  with  the  trustee  and  devisees,  confirmed.  After  this,  some  of  the 
devisees  paid  their  contributions  to  the  trustee,  who  wasted  that  part  of 
the  funds,  and  died  insolvent.  A  second  trustee  was  appointed,  who 
collected  the  balance  of  the  contributions.    Held: 

1st.  That  this  last  balance,  was  to  be  distributed  ratably  among  the  speci- 
fied creditors  in  the  contribution  account. 

2nd.  That  the  first  trustee  had  no  authority,  either  under  the  original  decree, 
or  the  ratified  accounts,  to  receive  the  same. 

8rd.  That  the  claim  of  the  complainant,  who  obtained  the  decree,  was  not 
affected  by  such  payment  to  the  trustee,  although  the  trustee  was  his 
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solicitor.    Neither  was  that  of  a  mortgagee  of  the  land  decreed  to  be 
sold,  though  it  incladed  that  belonging  to  the  contributing  devisees. 

*  Equity  will  not  sanction  what  was  done  without  authority,  though  mm^^ 
it  would  have  ordered  it  to  be  done,  where  it  endangers  the  inte-^  449 
rests  of  parties  interested  in  the  act.  (a) 

The  relation  of  a  solicitor  to  the  complainant  in  the  cause,  where  the  former 
is  appointed  a  trustee,  to  make  a  sale  by  decree,  become^  dormant  when 
the  decree  is  obtained.  The  solicitor,  when  he  was  appointed  trustee, 
assumed  a  new  character.    Unauthorized  receipts  of  money  by  the  trus- 

'.«>.  tee,  will  not  be  sanctioned  in  virtue  of  any  supposed  relation  of  client 
and  attorney,  (b) 

An  attorney,  after  judgment  or  decree,  has  power  to  collect  the  debt  by  exe- 
cution. 

Appkal  from  the  Court  of  Chancery.  On  the  19th  January,  1824, 
James  McCormick,  by  John  Scott,  Esq.,  his  solicitor,  filed  his  bill  in 
Chancery  against  Fayette  Oibson;  The  Farmers  Bank  of  Maryland; 
James  Tilton  and  wife;  Clara  Tilton  and  others,  claiming  to  be  a 
creditor  of  Jacob  Gibson,  deceased,  and  having  a  lien  on  his  real 
property;  the  defendants  being  devisees  and  mortgagees  of  the  de- 
ceased debtor. 

On  the  13th  May,  1836,  the  Chancellor,  [Bland,]  decreed,  that  the 
real  estate  of  Jacob  Gibson,  deceased,  or  so  much  thereof  as  may  be 
necessary,  be  sold  for  the  payment  of  the  mortgage  claim  of  the  de- 
fendants. The  Farmers  Bank  of  Maryland,  and  the  claim  of  the  com- 
plainant as  stated  in  the  bill,  and  all  other  debts  due  from  the  said 
deceased ;  that  ^obn  Scott  be  appointed  tmstee,  &c.  Notice  was 
ordered  to  be  given  to  creditors,  &c. 

An  appeal  was  taken  from  this  decree,  the  result  of  which  will  b^ 
found  stated  in —  Q,  dt  J. 

After  the  cause  was  remanded,  the  trustee  on  2d  April,  1839,  made 
a  report  of  his  sales,  to  amount  of  $15,637.36 ;  and  on  the  5th  June, 
1839,  the  sales  were  finally  ratified. 

After  a  variety  of  interlocutory  proceedings,  the  auditor,  on  the 
11th  March,  1841,  reported  an  account  A. — Dr.,  The  Beal  Estate  of 
Jacob  Gibson,  deceased,  in  account  with  John  Scott,  Trustee,  Cr.,  in 
which  the  estate  was  charged  : — 

1.  With  costs,  commissions,  &c $1,718  21 

2.  With  the  mortgage  of  the  Farmers  Bank    10,869  82 

•3.  With  Jas.  Tilton's   life  interest  in   his  440 

wife's  equity,  as  sold,  A  of  J 584  30 

4.  With  the  complainant  for  his  proportion 

of  Mr8.TiIton^8  equity 275  42 

5.  With  the  complainant's  proportion  of  Ed- 

ward Gibson's  devise 1,266  06 

Amount  carried  forward $14,713  81 

(a)  See  Tyson  vs.  MichU,  2  Gill,  350. 

(b)  Cited  in  Ward  vs.  Rollins,  14  Md.  166. 
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Amoant  broaght  forward $14,713  81 

6.  With  the  complainant's  proportion  of  Fay- 

ette Gibson's  devise,  sold  to  Lloyd 379  79 

7.  With  the  complainant,  for  the  balance  of 

Mrs.  Tilton's  equity 625  76 


The  amoant  of  sales  reported $15,619  36 


The  anditor  also  stated  an  accoant  B,  in  which  the  real  estate  of 
Jacob  Gibson  was  debited : — 

1.  To  the  Farmers  Bank  of  Md $1,084  52 

2.  To  James  McCormick,  the  complainant. .         981  72 

3.  To  Mrs.  Tiltou 997  83 


And  credited  as  follows : — 

By  this  sum,  dae  from  Reynolds  and  wife. . 
By  this  sam,  dae  from  Mrs.  Bennett's  heirs 

By  this  sam,  dae  by  Lloyd  for  costs : 

By  this  sam,  dae  by  Blake's  heirs  for  costs 


$3,064  07 

$2,230  60 
533  47 
120  77 
179  23 

$3,064  07 

On  the  29th  April,  1841,  the  Chancellor  confirmed  both  these  ao- 
coants,  and  directed  the  trustee  to  apply  the  proceeds  accordingly, 
with  a  due  proportion  of  interest,  that  has  been  or  may  be  received. 

On  the  29th  September,  1841,  Leonard  Mackall  had  leave  to  ap- 
pear in  the  cause  as  administrator  of  James  Tilton,  deceased. 

On  the  14th  April,  1842,  Frances  Tilton,  one  of  the  defendants  in 
this  cause,  filed  her  petition,  alleging  that  since  the  decree  passed 
3.Ri\  ^^^^°5  ^  considerable  part  of  the  real  estate  of  •  her  father, 
*^^  the  late  Jacob  Gibson,  has  been  sold  by  the  trastee,  for  that 
purpose  appointed ;  and  amongst  other  property  that  part  devised  to 
Fayette  Gibson,  that  devised  to  Edward  B.  Gil>son,  and  that  devised 
to  your  petitioner ;  that  after  said  sales  were  made,  the  auditor  of 
this  (3ourt,  by  his  reports,  dated  on  the  8th  and  11th  March,  1841, 
distributed  the  proceeds  of  sale  amongst  the  parties  properly  enti- 
tled, as  will  particularly  appear  by  his  accounts,  marked  A  and  6, 
accompanying  his  said  report;  that  by  those  accounts  which  were 
finally  ratified  and  confirmed  by  your  honor,  the  whole  of  your  peti- 
tioner's equity  of  redemption,  was  applied  to  the  payihent  of  the 
claim  of  the  then  complainant,  James  McGormick,  after  deducting 
the  life  estate  of  your  petitioner's  then  husband,  since  deceased,  and 
her  right  was  recognized  to  be  substituted  for  the  said  McConnick, 
to  the  extent  of  such  application  of  her  equity  of  redemption,  ov^ 
and  above  the  share  or  portion  of  said  debt,  which  her  property 


J 


FABMERS  B£.  OF  MD.  t».  MACKALL.— 3  GILL.      331 

woald  be  eventaally  bonnd  to  pay,  or  would  have  been  boand  for,  if 
all  the  real  estate  of  the  said  Gibson  had  been  sold,  and  the  proceeds 
thereof  brought  into  Court  for  a  proper  distribution.  Your  peti- 
tioner further  shows,  that  by  account  B,  accompanying  said  report  of 
the  auditor,  and  which  was  confirmed  as  aforesaid,  the  several  sums 
to  be  paid  by  the  other  parties  to  this  cause,  or  for  which  the  estate 
of  Jacob  Gibson  in  their  hands,  was  answerable,  was  fixed  and  as- 
certained in  the  following  manner,  viz :  that  devised  to  Anne  Bey- 
nolds,  was  ordered  to  pay  92.230.60 ;  that  devised  to  Harriet  Ben- 
nett, was  ordered  to  pay  $533.47 ;  that  part  devised  to  Fayette  Gib- 
son, and  sold  to  Edward  Lloyd,  was  ordered  to  pay  $120.77;  that 
part  devised  to  Fayette  Gibson,  and  sold  by  him  to  John  W.  Blake, 
was  ordered  to  pay  $179.23 ;  making  in  all  the  sum  of  $3,064.07 ;  for 
which  the  said  estate  of  the  said  Gibson  was  still  responsible,  after 
the  application  of  the  proceeds  of  the  sales  at  that  time  eflfected  by 
the  trustee ;  that  by  the  same  the  said  sum  of  $3,064.07,  was  to  be 
applied  as  follows,  nan^ely,  to  the  payment  of  the  remainder  of  the 
complainant's  claim,  the  sum  of  $981.72;  to  the  payment  of  the  re- 
mainder of  the  mortgage  debt  of  the  Farmers  Bank  of  Maryland, 
the  sum  of  $1,084.52 ;  and  to  your  petitioner,  by  substitution,  the 
sum  of  •  $997.83.  That  after  the  order  passed  by  your  honor,  ^  -  - 
on  the  29th  April,  1841,  confirming  the  auditor's  said  accounts  4^' 
A  and  B,  it  became  the  duty  of  the  trustee  forthwith  to  sell  such 
part  of  the  real  estate  of  the  said  Jacob  Gibson,  as  was  in  the  pos- 
session of  the  several  parties,  answerable  as  devisees,  for  the  several 
sums  of  money  to  be  distributed,  as  per  account  B,  unless  they  sev- 
erally paid  the  sum  assessed  thereupon ;  but  this  he  has  neglected  to 
do,  and  in  consequence  thereof  your  petitioner  has  been  deprived  of 
her  just  portion  of  said  sum  of  money,  after  her  estate  had  been 
sold  and  consumed  in  the  payment  of  debt^,  for  which  the  other  de- 
visees, and  their  assignees  were  justly  responsible. 

Your  petitioner  further  shows  that  when  she  last  applied  to  the 
said  trustee,  he  alleged  as  a  reason  why  he  could  not  proceed,  that 
the  complainant,  James  McGormick,  had  departed  this  life,  which 
your  petitioner  now  avers  to  be  the  fact,  and  whose  death  she  now 
therefore  suggests ;  and  she  further  alleges  that  since  his  death,  John 
McGormick  had  taken  out  letters  of  administration  upon  his  estate 
as  will  appear,  and  whom  she  prays  may,  by  proper  proceedings,  be 
made  a  party  to  this  cause,  in  lieu  and  stead  of  the  said  James 
McGormick,  and  that  the  said  suit  may  stand  revived.  Your  peti- 
tioner further  suggests  that  since  the  ratification  of  the  said  accounts 
A  and  B,  Edward  B.  Gibson,  one  of  the  defendants,  and  a  devisee 
of  the  said  Jacob  Gibson,  has  also  departed  this  life,  leaving  the  fol- 
lowing children  and  heirs-at-law,  namely,  Bebecca,  who  has  intermar- 
ried with  one  Jacob  Smallwood,  Jacob  Napoleon,  Hanson,  Emily 
Eugene,  and  Janette  Gibson,  all  of  whom  reside  out  of  the  State  of 
Maryland ;  but  your  petitioner  submits,  that  it  appears  from  the  pro- 
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ceediDgs  in  this  cause,  aud  particularly  from  the  deed  from  the  said 
Edward  B.  Gibsou  to  the  defendant,  Fayette  Gibson,  filed  on  the 
19th  January,  1834,  marked  LG,  IS'o.  6,  and  returned  with  acommiB- 
sion  on  the  5th  April,  1834,  from  the  deed  from  Fayette  Gibson  to 
Edward  B.  Gibson,  returned  with  a  commission,  and  filed  on  the  5th 
April,  1834,  marked  LG,  IS'o.  7,  from  the  decree  passed  on  the  8th 
November,  1826,  taking  the  bill  as  confessed  against  the  said  Ed- 
A.R9  ^^^^^  B.  Gibson,  and  from  said  accounts  A  and  *  B,  wherein 
^^^  the  proceeds  of  the  devise  to  Edward  B.  Gibson,  have  been 
applied  under  an  order  of  this  Court ;  that  the  interest  of  the  said 
Edward  B.  Gibson,  and  his  heirs,  are  merely  nominal,  and  she  there- 
fore prays,  that  the  said  trustee  may  be  ordered  and  required  to  pro- 
ceed in  the  execution  of  his  trust ,-  and  the  said  John  McGormick,  as 
administrator  of  the  said  complainant,  James  McGormick,  may  be 
made  a  party  to  these  proceedings,  in  lien  of  the  said  James;  and 
your  petitioner  further  prays,  that  the  said  trustee  may  be  ordered  to 
report  what  sums  of  money  he  has  received  f^om  the  purchasers,  at 
the  several  sales  made  by  him,  and  what  he  has  received  from  aoy 
of  the  parties  in  this  cause,  &c. 

On  the  15th  April,  1842,  the  Ohancellor  ordered  that  the  snit  be 
revived  against  John  McGormick,  administrator  of  James  McGor- 
mick, provided  a  copy,  &c.;  and  that  upon  the  said  John  beoomiuga 
party  to  these  proceedings,  the  trustee  forthwith  proceed  to  dose 
his  trust,  and  report  to  this  Gourt,  as  prayed;  provided,  also,  a  copy, 
&c, 

John  McGormick,  by  his  answer,  after  a  reference  to  the  petition, 
which  he  admitted  to  be  true,  suggested  for  the  consideration  of  the 
Ghancellor, ''  whether  the  petition  of  the  said  Frances  Tilton,  is  ac- 
cording to  the  rules  and  practice  of  this  honorable  Gourt,  and  whether 
the  proceeding  by  a  bill  of  revivor  and  supplement,  to  which  he  hath 
referred,  is  not  the  proper  course  and  remedy  to  be  used  and  adopted 
in  such  cases ;  that  he  has  heard,  and  believes  it  to  be  tme,  that 
Edward  B.  Gibson,  one  of  the  original  defendants  in  the  said  cause, 
and  a  devisee  of  the  said  Jacob  Gibson,  hath  departed  this  life,  leav- 
ing children  and  heirs-at-law,  as  hath  been  stated,  and  that  they  re- 
side out  of  the  State  of  Maryland;  and  submits  to  the  consideration 
of  the  Ghancellor,  whether  it  is  necessary  that  they  should  be  made 
defendants  to  the  proceedings  now  about  to  be  had  in  the  said  canse 
in  this  honorable  Gourt,  &c. 

John  Scott,  Sol.  for  Deft.  John  P.  McGoemiok." 

On  the  21st  May,  1842,  the  Ghancellor  directed,  that  the  order  of 
the  15th  April,  be  made  absolute,  without  prejudice  to  the  said  John 
P.  McGormick's  bill  of  revivor  and  supplement,  that  the  cause  stand 
revived  and  that  the  trustee  forthwith  report,  and  proceed  as  directed 
by  the  order  of  the  15th  April,  last. 

•  On  the  19th  October  following,  the  trustee  being  in  de- 
^^^  fault,  he  was  removed,  and  afterwards,  Henry  G.MackalI  ap- 
pointed in  his  place. 
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On  the  9th  June,  1843,  the  second  trustee  reported  that  there  re- 
mained due  the  sum  of  ^18.38,  which  he  had  received  from  Wright, 
one  of  the  purchasers  under  the  decree. 

That  the  heirs  of  Bennett,  upon  whom,  by  the  auditor's  report  of 
8th  March,  1831,  was  levied,  as  their  portion  of  the  general  fund,  the 
sum  of  $533.47,  paid  on  the  27th  March,  1839,  the  sum  of  $1,000  to 
the  former  trustee. 

That  the  sum  of  $120,77,  levied  upon  Lloyd  for  costs,  had  been 
also  paid  to  the  former  trustee. 

That  of  the  sum  of  $2,230.60  levied  upon  Joseph  Reynolds  and 
wife,  there  had  been  paid  to  the  former  trustee  on  27th  March,  1839, 
the  sum  of  $1,423.50,  leaving  a  balance  then  due  of  $806.02,  which 
last  iftentioned  sum  with  interest,  $1,064.16  has  been  received  by  the 
present  trustee  from  the  executors  of  Reynolds. 

That  the  sum  of  $216.34,  principal  and  interest,  levied  upon  Bla'ke, 
had  been  received  from  the  sales  of  his  estate  by  the  present  trustee, 
and  that  the  said  sums  are  now  in  hand,  &c.  The  Chancellor  or- 
dered them  to  be  deposited  in  Court,  which  was  done. 

On  the  18th  December,  1843,  The  Farmers  Bank  of  Maryland  filed 
their  petition,  and  alleged,  among  other  matters,  that  by  the  audi- 
tor's accounts  ratified,  there  had  been  assigned  to  them  out  of  the 
proceeds  of  the  sales  of  the  real  estate,  in  part  payment  of  their 

claim $10,869  82 

Of  which  they  have  received,  by  a 

set-off  of  their  purchase $10,500 

Reduced  by  their  payment  to  the 

trustee,  J.  S 500 

10,000  00 

Leaving  due  to  them  of  the  pro- 
ceeds of  sales  on  this  account 869  82 

And  on  account  of  their  costs  of  suit 68  60 

And  on  account  of  the  sum  assigned  them 
to  be  paid  by  the  parties,  as  per  account 
B 1,084  52 

Making  an  aggregate  due  the  bank $2,022  94 

•after  paying  off  the  purchase  money  aforesaid;  that  John  - -^ 
Scott,  from  time  to  time,  promised  to  execute  a  deed  to  them  ^^^ 
for  their  purchase,  but  neglected  so  to  do;  that  afterwards,  H.  C.  M. 
was  appointed  trustee  to  complete  said  trust,  who  hath  accepted  the 
same,  but  he  declines  setting  off  the  bank's  purchase  against  so 
much  of  their  claim,  and  executing  a  conveyance  therefor  without 
the  authority  of  this  Court.  That  said  H.  C.  M.,  as  trustee,  did,  on 
the  9th  June  last,  deposit  in  Court  to  the  credit  of  this  cause, 
$1,498.42,  as  will  appear,  &c.  They  pray  that  a  check  for  the  said 
sum  to  be  paid  to  their  solicitor,  and  that  H.  C.  M.  may  make  said 
set-off  and  conveyance,  &c. 
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On  this  petition  the  GhaDcellor,  on  the  18th  December,  1843,  re- 
ferred the  cause  to  the  aoditor,  with  directions  to  distribate  the 
money  now  in  Gonrt  in  dne  proportion,  assuming-  the  validity  of  the 
claims  as  heretofore  affirmed  by  the  orders  ratifying  the  accoants 
heretofore  stated. 

A  receipt  of  John  Scott,  trustee,  was  filed  in  the  cause,  dated  Ist 
March,  1839,  for  91,000,  received  from  Dr.  L.  Mackall,  who  intermar- 
ried with  Frances  Ann  Bennett,  one  of  the  children  of  Harriet, 
daughter  of  Jacob  Oibson,  and  devisee  under  his  will,  to  be  ac- 
counted for  by  him,  as  trustee,  for  the  sale  of  J.  O's  estate  for  the 
payment  of  his  debts,  and  to  be  applied  onder  the  directions  of  the 
Ghancellor. 

On  the  10th  April,  1844,  the  auditor  reported  three  accounts,  *G,  D 
and  £. 

In  account  G,  which  was  between  the  estate  of  J.  6«  and  John 
Scott,  trustee,  the  former  was  credited  with  the  whole  amoant  of 
sales,  915,210.24,  Amount  paid  by  Dr.L.  Mackall,  less  commissions, 
f942;  the  sum  paid  by  Reynolds,  (1,423.50,  and  that  by  Lloyd's 
heirs  to  him,  $120.77,  in  all  $17,696.51;  and  debited  with  the  debts 
of  the  bank,  James  Tilton  and  James  McGormick,  which  nearly  paid 
them  in  full. 

Account  D  was  stated  between  the  same  estate,  and  H.  G.  M., 
trustee,  and  credited  the  estate  with  the  sums  received  from  Wright, 
Beynolds,  and  the  heirs  of  Blake,  $1,798.88,  and  debited,  with  costs, 
the  small  balances  due  the  claimants  in  account  G;  the  balance, 
$1,439.06,  as  follows,  to  L.  Mackall,  •$418.03;  to  Mrs.  Tilton, 
^^^   $1,021.03,  for  amount  assigned  her  in  account  B. 

Account  E,  between  the  same  as  account  D,  credited  with  same 
amount,  and  debited  with  costs,  $351.22;  also  a  dividend  on  $1,954.34 
to  Farmers  Bank,  $511.23.  James  Tilton,  a  dividend  on  $133.11, 
$34.82;  and  James  McGormick,  for  account  of  his  claim  in  A  and  B, 
$3,446.75,  with  a  dividend  of  $901.61. 

The  parties  respectively  excepted  to  these  accounts;  the  bank  and 
McGormick  claimed  the  fund,  as  adjusted  in  the  account  E,  which 
was  for  the  balance  due  them,  atler  allowances  for  payments  to  them 
by  the  first  trustee.    The  other  parties  claimed,  as  per  account  D. 

On  the  25th  July,  1844,  the  Ghancellor  [Bland]  ratified  accoant 
D,  and  directed  the  funds  to  be  paid  accordingly,  aird  the  Farmers 
Bank  of  Maryland  appealed  to  this  Gourt. 

The  cause  was  argued  before  Archer,  G.  J.,  Dorset,  Cham- 
bers, Spence,  and  Martin,  JJ. 

Bandallj  for  the  ap|>ellant.  McLean  and  Worihingitm^  for  the  ap- 
pellees. 

Archer,  G.  J.,  delivered  the  opinion  of  this  Gourt.  The  order  of 
the  Ghancellor  appealed  from  could  only  be  sustained  on  the  assamp- 
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tion  that  the  former  trustee  rightfally,  as  trustee,  received  the  va- 
rious amoants  required  by  account  B,  to  be  contributed  by  the  devi- 
sees of  Jacob  Gibson. 

If  these  sums  were  rightfully  received  by  the  trustee  to  the  extent 
of  the  bank's  proportion  of  such  payment,  the  claim  of  the  bapk 
must  be  considered  as  extinguished. 

But  the  decree,  under  which  the  trustee  acted,  created  no  respon- 
sibility on  the  trustee  in  relation  to  these  contributions.  It  did  not 
make  it  his  duty  to  receive  them,  and  we  do  not  think  that  any  or- 
der passed  in  the  case  has  created  such  responsibility.;  such  a  conse- 
quence cannot  be  ascribed  to  the  Chancellor's  order  of  I5th  April, 
1842,  on  Tilton's  petition,  which  requires  the  trustee  to  report  the 
sums  received  from  the  sales  *  of  the  land,  and  from  the  par- 
ties  to  the  suit.  The  Chancellor,  when  the  trustee  should  ^^^ 
have  made  his  report,  was  left  to  pursue  such  course  in  confirming 
or  rejecting  what  the  trustee  had  done  after  the  report  should  have 
come  in,  as,  in  his  judgment,  might  have  in  the  most  proper  manner 
dispensed  justice  between  the  parties,  untrammelled  by  his  order 
above  referred  to. 

What  would  be  the  consequence  of  the  trustee's  refusal  or  neglect 
to  report,  in  pursuance  of  the  order  of  the  Chancellor,  it  is  unneces- 
sary to  state,  further  than  to  say,  that  such  disobedience  did  not 
create  a  liability  on  the  part  of  the  trustee  under  his  bond  for  the 
amount  of  the  above  referred  to  contributions,  which  had  been  paid 
to  the  tiiistee  without  authority  from  the  Chnncellor  to  receive  them; 
and  which,  in  the  then  state  of  the  cause,  should  have  been  paid  by 
the  contributors  into  the  Court  of  Chancery  by  authority  of  that 
Court. 

Nor,  in  our  opinion,  does  the  order  of  the  Chancellor  of  the  14th 
April,  1841,  whereby  he  confirmed  accounts  A  and  B,  in  any  manner 
sanction  the  receipt  by  the  trustees  of  these  contributions.    The  or- 
der, so  far  as  it  directs  the  trustee  to  pay  over  the  proceeds  accord- 
ingly, must  be  considered  as  having  reference  to  the  proceeds  of  sale 
acknowledged  by  the  trustee  in  his  report  to  have  been  received. 
Account  B,  which  is  confirmed,  is  not  an  account  of  the  real  estate 
of  Jacob  Gibson  with  the  trustee,  but  an  account  with  sundry  per- 
sons, who,  choosing  to  be  contributors,  might  exempt  their  lands 
from  sale  under  the  decree;  and  the  credit  side  of  this  account  shows 
that  the  fact  of  any  previous  payment  having  been  made  was  not 
disclosed  to  the  Chancellor;  on  the  contrary,  the  sums  placed  to  the 
credit  of  that  account,  are  stated  to  be  due  from  the  persons  therein. 
Besides,  no  commissions  are  allowed  in  account  B,  which  is  fair  to 
infer  would  have  been  allowed  if  this  order  had  meant  to  sanction 
the  receipt  by  the  trustee  of  these  contributions;  and  looking  to 
[       these  facts,  it  is  quite  impossible  to  consider  the  confirmation  of 
these  accounts  as  conferring  any  authority  on  the  trustee  to  have 
received  these  contributions.    If  it  had  been  deemed  important  to 
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have  paid  these  contributions,  an  order  should  have  been  obtained, 
^  ^  •  authorizing  the  trustee  to  have  received  them ;  or  they  might 
'^^  •  have  been  paid,  with  the  sanction  of  the  Chancellor,  into  GonrL 
As  no  such  order  was  applied  for,  the  receipt  of  these  contributions 
by  the  trustee  was  wholly  without  authority,  and  can  in  no  manDer 
affect  the  persons  in  this  cause,  to  whom,  if  rightfully  paid,  they 
would  have  been  due. 

Had  the  money  remained  in  the  hands  of  the  trustee,  and  so  ap- 
peared  by  his  report,  the  Court  of  Chancery  would,  doubtlessly, 
have  sanctioned  such  payments,  and  distributed  them  according  to 
the  equities  of  the  respective  parties ;  but  if  it  be  true,  as  suggested, 
that  the  amounts  thus  received  by  the  trustee,  have  been  by  him 
wasted,  we  cannot  conceive  that  equity,  by  sanctioning  what  was 
done  without  authority,  would  endanger  the  interests  of  the  parties 
having  claims  on  such  contributions. 

We  do  not  mean  to  intimate  by  any  thing  we  have  said,  that  if 
the  Chancellor  had  sanctioned,  as  contended,  by  his  order  the  re- 
ceipt of  the  funds,  after  the  same  had  been  wasted,  that  such  order 
would  have  been  conclusive  on  the  parties. 

The  sum  now  in  Court  for  distribution,  is  made  up  of  the  balance 
due  on  the  sale  of  Marengo,  and  of  contributions  made  by  saodir 
persons,  whose  names  are  mentioned  on  the  credit  side  of  aoooant 
B.  The  proceeds  of  sale,  and  of  these  contributions,  were  rightfolly 
appropriated  by  accounts  A  and  B :  which  have  been  ratified.  Ex- 
ceptions thereto  having  been  overruled,  and  the  fund  in  hand  most 
be  applied,  (as  what  has  heretofore  been  received  of  the  porcbaae 
money,  may  have  been  wasted,  or  in  danger,)  to  all  the  creditorsand 
others,  in  accounts  A  and  B,  to  whom  such  money  was  awarded,  io 
due  proportion,  having  regard  to  the  respective  amounts  due  to  said 
claimants,  as  appear  by  the  above  referred  to  accounts. 

So  far  as  the  fund  for  distribution,  consists  of  the  purchase  money 
for  the  lands  sold  by  the  former  trustee  that  must  be  distributed  among 
the  persons  in  account  A,  to  whom  the  purchase  money  was  distribated; 
and  so  far  as  the  same  consists  of  money  psiid  to  the  trustees  by  the 
contributors,  that  must  be  distributed  among  the  persons,  to  whom, 
by  the  account  B,  the  contributions  were  assigned ;  and  the  said  dis- 
tributions  are  to  be  •  made  by  the  rule  just  designated.  If 
^^^  the  entire  funds  have  not  been  wasted,  but  the  trustee  has 
made  payments,  to  some  extent,  to  the  claimants,  then,  in  making 
distribution  of  the  fund  in  Court,  such  sum  as  shall  be  found  to  hare 
been  paid,  shall  be  taken  into  account;  and  in  such  case, sach claim- 
ant shall  be  excluded,  if  it  be  found  that  he  has  received  more  than 
he  would  have  received,  if  all  the  funds  had  been  wasted  and  the 
fund  was  distributed ;  as  in  such  case,  has  been  above  directed. 

There  is  nothing,  in  our  judgment,  whieh  shduld  prevent  McCormick 
from  obtaining  his  due  proportion  of  the  funds  in  the  hands  of  the 
trustee.    He  had  sought  redress,  in  a  Court  of  equity,  for  the  recoT 
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ery  of  bis  claim,  and  the  tbrmer  trastee  was  bis  solicitor — bat  tbe 
relations  between  bim  and  bis  solicitor,  so  far  as  is  disclosed  by  any 
evidence  on  the  record,  became  dormant  when  the  decree  was  ob- 
tained ;  and  the  solicitor,  when  he  was  appointed  trustee,  assnmed 
a  new  character,  and  incurred  the  responsibilities  attendant  npon 
snch  newly  assumed  character.  McCormick  was  certainly  not  after- 
wards bound  by  any  act  which  he  might  do,  or  omit  to  do,  either  as 
a  trastee  or  an  individual ;  and  might  seek  redress  for  any  violation 
of  his  duty  as  trastee,  on  his  bond,  or  against  him,  individually,  for 
any  act  of  wrong  he  may  have  committed  without  the  scope  of  the 
bond  ;  and  we  cannot  perceive  that  he  is  to  be  treated  as  assenting 
to  any  unauthorized  receipt  of  money  by  the  trustee,  in  virtue  of  any 
supposed  relation  of  client  and  attorney.  It  is  not  meant  to  be  in- 
timated, that  an  attorney,  after  judgment  or  decree,  has  no  power  by  ' 
execution  to  collect  the  debt;  but  after  decree,  if  the  attorney 
becomes  a  trustee,  and  either,  as  trustee,  receives  the  money,  or  it  is 
paid  to  him,  in  that  character,  and  received  by  him,  as  was  done  in 
this  case,  under  color  of  his  office  as  trustee,  such  payment  to  the 
trastee,  is  not  a  payment  to  the  complainant.  It  has  been  suggested, 
that  John  Scott,  as  solicitor  for  McCormick,  tiled  his  answer  to  Til- 
ton's  petition,  but  this  was  long  after  the  unauthorized  receipt  by 
the  trustee ;  the  answer  having  been  filed  on  the  19th  May,  1842, 
and  the  money  received  by  the  trustee  in  March,  1839. 

*  By  the  account  which  has  been  confirmed  by  the  Chan-  ^»q 
cellor,  and  which  is  appealed  from  in  this  case,  after  paying  ^^^ 
the  costs  and  expenses  of  the  present  trustee,  the  money  received 
by  the  present  trustee  is  applied,  to  make  good  to  the  contributors 
over-payments  made  by  them ;  while  the  creditors  and  others,  are 
made  to  lose,  by  the  admitted  defalcations  of  the  former  trastee. 
We  cannot  perceive  any  principle  of  equity,  which  would,  under  such 
circumstances,  place  one  creditor  on  higher  ground  than  another; 
nor  can  we  conceive  why  he,  who  without  authority  has  overpaid  his' 
contribution,  should,  for  reimbursement,  obtain  compensation  from 
what  has  been  saved,  while  the  creditors,  whose  claims  had  been 
allowed,  and  properly  allowed,  are  thrown  upon  the  possible  chance 
of  recovering  their  claims  from  a  trustee's  estate,  which  is  admitted 
to  be  insolvent. 

The  order  of  the  Chancellor  appealed  from,  is  reversed,  and  the 
<5ao8e  remanded  to  the  Court  of  Chancery. 

Order  reversed^  cmd  cause  remanded* 


22  3  0. 
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The  Mutual  Safety  Insurance  Company  m.   Esdale  P. 

Cohen. — June,  1846. 

Where  a  vessel  insured  was,  by  one  of  the  perils  insured  against,  so  far 
damaged,  that  under  all  the  oircu Distances  attending  her  situation  con- 
sequent on  said  injury,  it  was  necessary,  in  the  opinion  of  the  jury,  for 
the  interest  of  all  concerned,  that  she  should  be  sold,  and  that  under 
such  necessity,  she  was,  in  good  faith,  sold  by  order  of  a  Court  of  Ad- 
miralty, decreeing  salvage,  the  assured  is  entitled  to  recover  for  a 
total  loss,  although  the  jury  may  find,  or  the  Court  be  of  opinion,  that 
there  was  no  valid  abandonment  by  him. 

If  there  be  an  urgent  necessity  for  the  sale  of  an  insured  vessel,  damaged 
by  the  perils  of  the  sea,  the  master,  as  agent,  both  of  the  insured  and 
underwriter,  has  a  right  to  sell  the  vessel,  and  such  sale  constitutes  a 
total  loss,  for  which  the  underwriters  are  responsible;  and  if  the  jury 
find  such  necessity,  there  is  no  obligation  on  the  part  of  the  assured  to 
abandon,  (a) 

Where  a  variety  of  prayers  were  submitted  to  the  Court  by  the  plaintiff  and 
defendant,  and  the  instruction  given  by  the  Judge  to  the  jury,  covered 
the  whole  ground  of  controversy,  the  judgment  will  not  be  reversed, 
though  some  of  the  prayers  refused,  were  in  themselves  correct.  (6) 

•  Appeal  from  Baltimore  County  Court.  This  was  an 
'*^^  action  of  assumpsit  brought  against  the  appellants,  a  foreign 
corporation,  incorporated  by  the  State  of  New  York,  on  Slst  De- 
cember, 1842.  The  company  appeared,  and  pleaded  non  asium^ 
At  the  trial  of  this  cause,  the  plaintiff,  to  prove  the  issne  oo  bis 
part,  offered  in  evidence  the  policy  of  inanrance,  executed  by  the 
defendant,  for  ^'E.  P.  Cohen,  on  account  of  whom  it  may  coDoem. 
Loss  payable  to  him,  by  which  they  caused  to  be  insured,  at  and 
from  the  13th  August,  1842,  at  noon,  until  the  13th  August,  1843^  at 
noon ;  if  then  absent,  liberty  to  renew  for  three  months,  at  yro  rata 
premium,  each  passage  subject  to  its  own  average,  upon  the  body, 
tackle^  &c.,  of  the  good  brig,  called  the  T.  Street.  Beginning  the 
adventure  upon  the  said  vessel,  &c.,  at  and  from,  as  aforesaid,  and 
so  shall  continne  and  endure,  until,  as  aforesaid.  And  it  shall  and 
may  be  lawful  for  the  said  vessel,  in  her  voyage,  to  proceed  and  sail 
to,  touch  and  stay  at,  any  ports  or  places,  if  thereunto  obliged  bj 
stress  of  weather,  or  other  unavoidable  accident,  without  prejudice 
to  this  insurance.    The  said  vessel,  tackle,  &c.,  hereby  insared,  are 


(a)  See  Bradlie  vs.  Md,  Ins.  Co,  12  Peters,  878. 

(b)  Affirmed  in  Keener  vs.  Harrod,  2  Md.  74;  Ins.  Co.  vs.  Flack,  8  Md.  856; 
Pettigrew  vs.  Bamum,  11  Md.  451;  Baltimore  vs.  Pennington^  Iti  Md.  17; 
R.  R.  Co.  vs.  Worthington,  21  Md.  281;  Davis  vs.  Furlow,  27  Md.  546;  R.  R- 
Co.  vs.  Harper,  29  Md.  888;  Smith  vs.  Wood,  81  Md.  299;  Kershner  vs.  Kerdi- 
ner,  86  Md.  884.  Cited  in  Hanson  vs.  Campbell,  20  Md.  288;  Staylor  vs.  Ball. 
24  Md.  201.    See  HaU  vs.  HaU,  6  G.  &  J.  256,  note. 
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valued  at  the  sum  insured,  910,000^  without  any  further  acoonnt  to 
be  given  by  the  assured  to  the  assurers,  or  any  of  them,  for  the  same, 
touching  the  adventures  and  perils,  which  the  Mutual  Safety  Insur- 
ance Company  is  contented  to  bear,  and  take  upon  itself  in  this 
voyage ;  they  are  of  the  seas,  men  of  war,  &c. 

And  it  is  further  agreed,  that  in  case  a  total  loss  shall  }>e  claimed 
for,  or  on  account  of  any  damage  or  charge  to  the  said  vessel,  the 
only  basis  of  ascertaining  her  value,  shall  be  her  valuation  in  this 
policy." 

It  was  admitted,  that  at  the  date  of  said  policy,  and  thenceforth, 
and  at  the  time  of  the  loss  claimed  for  in  this  case,  the  plaintiff  was 
owner  of  the  vessel  mentioned,  as  insured  by  said  policy.  The 
plaintiff  then  read  in  evidence  the  following  depositions : 

Thomas  Cromwell  deposes,  that  he  was  the  master  of  the  brig  T. 
Street,  on  her  voyage  from  New  Orleans  to  Kingston,  Jamaica;  that 
he  left  the  Balize  on  the  first  day  of  October,  •  1842,  they  had   ^  ^- 
bad  weather  from  the  time  the  steamboat  took  them  over  the  ^^' 
bar,  and  on  the  3rd  of  October  it  came  on  so  heavy,  they  had  to  heave 
to  under  a  forespencer.    About  four  o'clock  on  the  4th  of  October,  the 
spencer  blew  away,  and  they  lay  under  bare  poles,  and  the  brig  was 
on  her  beam  ends,  and  they  cut  away  her  mainmast  to  keep  her  off 
before  the  wind,  seeing  that  she  would  not  right  unless  her  main- 
mast was  cut  away.    In  cutting  away  her  mainmast,  it  carried  away 
the  fore  topmast  and  all  the  sails  and  rigging  attached  to  them,  and 
left  them  no  sails  at  all,  except,  &c.,  which  were  in  the  cabin.    After 
the  gale  was  over,  they  got  the  before  mentioned  sails  up,  and  steered 
before  the  wind,  and  on  Monday  week,  the  12th  of  October  afore- 
said, they  struck  on  Florida  Eeef,  and  let  go  both  anchors,  and 
brought  her  up  head  to  the  wind.    They  lay  there  all  night,  just 
clear  of  the  bottom,  and  the  next  morning  the  sea  broke  all  around 
her,  and  she  began  ,to  thump  heavy  on  her  bottom,  and  deponent 
was  afraid  she  would  bilge,  and  slipped  her  chains  and  let  her  go 
ashore,  and  started  his  mate  and  two  men  to  Key  West  for  assist- 
ance, and  at  ten  o'clock  that  night  got  assistance,  and  lightened 
the  brig,  by  taking  flour  out  of  her,  and  they  found  three  feet  of 
water  in  her  hold.    Deponent  finally  gave  her  up  to  the  wreckers, 
and  they  got  her  into  Key  West,  by  keeping  both  pumps  going  all 
the  time  to  keep  her  free.    At  Key  West  he  called  a  survey  on  her, 
and  the  surveyors  advised  her  to  be  sold,  and  deponent  applied  to 
Court  for  a  sale.    It  was  then  costing  twenty  dollars  a  day  to  keep 
her  pumped  out,  to  prevent  her  sinking  along  side  the  wharf.    The 
Judge  of  the  Court  ordered  her  to  be  sold,  and  awarded  one-half  of 
the  proceeds  of  sale  to  the  salvors.    The  brig  was  sold  under  the 
order  of  the  Court,  and  the  vessel  and  all  her  materials  sold  for 
about  eleven  hundred  dollars.    He  brought  home  about  eighteen 
hundred  dollars,  on  account  of  the  vessel  and  cargo ;  how  much  on 
account  of  the  vessel,  and  how  much  on  account  of  the  cargo,  he 
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does  not  know  now;  he  gave  the  papers  to  Mr.  Cohen,  the  plain- 
tiff. 

Cross-Examiued. — Deponent  states  that  he  could  do  nothing  with 
her,  that  he  was  afraid  of  the  lives  of  the  crew,  and  they  slipped 
the  chains  to  let  her  go  ashore,  and  sent  for  the  •  wreckers. 
^^^  It  was  twenty  miles  from  the  reef  to  Key  West.  Deponeot 
took  the* cargo  of  flour,  (not  quite  all — as  much  as  heconld  get,)  and 
either  the  next  day  or  the  day  after,  the  wreckers  brought  her  to 
Key  West;  there  were  from  twenty  to  thirty  wreckers  on  board  of 
her.  Deponent  went  with  the  cargo  of  flour  to  Key  West,  and  the 
mate  and  .crew  went  with  the  vessel  to  Key  West.  The  brig  drev 
about  seven  feet,  without  cargo,  and  ten  when  loaded  with  floor. 
He  had  two  mates  and  four  men  before  the  mast,  the  cook  and  him- 
self. The  brig  was  sold  by  order  of  the  Court,  and  was  bought  by  a 
gentleman  of  Key  West,  by  the  name  of  S.  Healy.  When  deponent 
left,  Healy  was  repairing  her,  and  had  put  masts  in  her  which  he 
took  from  another  uesseL  Deponent  knows  nothing  about  her  inoe. 
De))onent  was  about  twenty  days  in  Key  West. 

The  survey  set  forth,  that  the  surveyors  report :  ''  Bepaired  on 
board  said  vessel,  and  after  a  careful  and  impartial  survey  of  her 
hull,  &c.,  find  that  she  was  dismasted  in  a  hurricane  on  the  4th  iDst, 
in  which  she  lost  all  her  spars,  except  fore-mast,  fore-yard  and  bow- 
sprit, with  the  entire  rigging  and  sail,  and  the  hull  very  much  strained 
throughout,  after  which  she  run  ashore  on  the  reef,  where  she  lose 
both  anchors  and  chains,  and  now  leaks  so  badly  as  to  keep  both 
pumps  constantly  going.  We  therefore  recommend  the  master  of 
said  vessel,  to  incur  no  expense  on  said  vessel,  but  to  sell  her  im- 
mediately for  what  she  will  fetch,  as  her  condition  is  so  bad  as  not  to 
warrant  an  estimate  of  repairs." 

One  of  the  surveyors  sworn  by  the  plaintiff,  on  cross-examination 
deposed,  that  in  the  examination,  the  leak  appeared  to  be  in  her 
bottom,  occasioned  by  great  straining  the  brig  had  had,  that  the 
leak  was  not  stopped  then ;  that  he  saw  the  brig  some  time  after- 
wards, hove  keel  out  at  Green's  wharf,  and  carpenters  endeavoring 
to  heave  the  after-part  of  the  keel  into  its  place ;  that  he  presamee 
they  stopped  it  then ;  does  not  know  whether  they  did  or  not;  that 
the  leak  was  not  ordered  to  be  stopped  by  the  surveyors,  nor  exami- 
nation of  her  bottom  had,  in  consequence  of  the  brig  being  witbont 
spars  and  rigging  sufficient  to  heave  her  down,  and  the  ex[)ense«  of 
fitting  temporary^ones  •  (it  not  being  possible  to  secure  proper 
"*^*'  spars  for  the  vessel  here,)  would  have  been  so  great,  that  it 
was  judged  for  the  interest  of  all  concerned,  better  for  the  master  to 
abandon  her,  and  sell  her  ^  and  the  surveyors  did  not  believe,  that 
the  hull  of  the  vessel  was  worth  the  expenses  of  the  outfit  it  woald 
have  required,  to  render  her  fit  to  go  to  sea,  it  having  been  so  moch 
damaged  and  injured  in  the  recent  hurricane,  and  the  severe  thnmp- 
ing  she  had  had  upon  the  reef. 
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Another  of  the  plaintiff's  witnesses  also  stated  on  cross-examina- 
tion, that  he  was  present  at  the  sale  of  the  brig;  thinks  there  were 
twenty  or  thirty  persons  present ;  that  there  were  six  or  seven  bid> 
ders ;  Healy  was  purchaser,  as  he  understood  from  Healy  himself. 

One  of  the  defendant's  witnesses  deposed,  that  the  vessel  could 
not  have  been  made  seaworthy,  for  the  prosecution  of  her  voyage,  for 
four  times  the  amount  that  it  cost  Healy,  as  he  did  not  put  snfiScient 
repairs  upon  her,  to  render  her  seaworthy. 

Another  witness  for  the  defendant,  deposed,  that  after  she  was 
purchased  by  Healy,  he  saw  the  brig  hove  out ;  that  she  appeared 
much  strained;  supposes  that  was  the  cause  of  her  leaking;  after- 
wards, made  a  voyage  from  Key  West  to  New  Orleans  in  the  brig; 
that  she  continued  to  leak  badly  all  the  voyage.  That  the  brig  was 
sold,  and  bought  by  Healy,  for  himself..  That  the  repairs  of  the  brig 
here,  Key  West,  were  merely  tem|)orary,  everything  put  upon  her 
was  temporary;  these  repairs  cost  between  two  and  three  thousand 
dollars, including  the  first  purchase;  that  she  was  scarcely  seaworthy 
when  she  left  for  New  Orleans. 

There  was  other  proof  of  a  similar  character,  that  she  could  not 
have  been  repaired  at  a  less  expense;  that  she  was  sold  in  New 
Orleans;  that  she  took  in  a  cargo  for  Havana;  that  she  then  leaked 
so  badly,  that  an  extra  number  of  hands  had  to  be  shipped  to  keep 
her  sufficiently  free,  to  enable  her  to  proceed  on  her  voyage  to 
Havana;  that  when  she  returned  to  New  Orleans,  she  was  taken  in 
the  dry  dock,  and  thoroughly  repaired  and  coppered ;  that  those  last 
repairs  cost  about  94,000,  *  as  he  was  informed  by  the  captain  ^g^M 
of  the  brig,  who  had  become  a  part  owner.  4o* 

The  plaintiff  then  read  in  evidence  the  following  letters : 

Baltimore,  October  2dth,  1842. 
Ghas.  F.  SiNaLETON,  Esq., 

Agent  of  the  Mutual  Safety  Ins.  Co,  of  New  York. 

Sib: — The  only  information  I  have  relative  to  the  brig  T.  Street, 
insured  with  you,  is  what  is  contained  in  a  letter  published  in  the 
newspapers,  dated  Key  West,  14th  October,  1842;  from  which  I  in- 
fer, that  the  damage  done  the  vessel,  the  ex|)eu8es  of  getting  her  off, 
the  salvage  to  be  paid  the  wreckers,  the  expenses  of  repairs,  and 
other  expenses  at  Key  West,  will  amount  to  what  may  be  deemed  a 
total  loss  of  said  vessel.  In  consequence,  I  hereby  abandon  to  you 
said  vessel,  and  claim  from  you  a  total  loss.    I  am,  respectfully,  sir^ 

Your  obd't  serv't. 
Signed,  E.  P.  Cohen. 

November  28th,  1842. 
E.  P.  Cohen,  Esq. 

Dear  Sib: — I  have  just  received  instructions  from  the  Mutual 
Safety  Insurance  Company  of  New  York,  to  notify  you,  that  they 
disclaim  all  interest  in  the  brig  T.  Street,  and  deny  their  liability  for 
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any  bat  a  partial  load  on  said  vessel,  under  their  policy.  This  partial 
loss,  when  properly  proved  and  adjusted,  will  be  promptly  settled. 
The  directors,  believing  that  your  title  to  the  vessel  has  not  been  di- 
vested, and  not  intending  to  acquiesce  in  any  but  a  claim  for  partial 
loss,  as  above  stated,  have  deemed  it  right  to  give  you  this  notice, 
that  yon  may  avail  of  the  earliest  occasion  to  reclaim  the  vessel. 

Tours,  &c.  C.  F.  a 

The  plaintiff  then  read  in  evidence,  a  transcript  of  admiralty  pro- 
ceedings at  Key  West,  upon  a  libel  filed  in  the  District  Court  of 
the  U.  S.,  praying  for  an  allowance  of  salvage  in  relation  to  the  said 
brig. 

The  district  Judge  decreed,  that  the  marshal  advertise,  and  pro- 
ceed to  sell  on  the  19th  inst.,  the  said  brig,  she  being  found  unworthj 
of  repairs,  and  that  he  also  sell  so  much  of  the  cargo  as  may  be  nt- 
-  cessary,  with  the  proper  proportion  of  the  •  proceeds  of  the 
*"^  sale  of  the  brig  to  pay  the  costs  and  expenses  of  this  suit,  the 
wharfage,  storage,  and  labor  in  landing  said  cargo.  That  the  residue 
of  said  cargo,  the  marshal  and  clerk  divide  and  set  off  to  the  libd- 
lants,  the  one  moiety  thereof  in  full  compensation  for  their  services 
in  saving  the  same,  and  that  the  clerk  also  pay  the  one  moiety  of  the 
proceeds  of  the  sale  of  the  brig,  to  the  libellants,  after  first  deducting 
its  proper  proportion  of  the  costs  and  expenses  of  saving  said  brig.'' 

Under  this  decree,  the  sales  of  the  brig  amounted  to  91,109.15. 
Her  cargo,  in  part,  9623.  Residue,  five  hundred  and  seven  barrelfi 
flour,  divided  in  kind,  &c. 

The  defendant  then  proved,  under  a  commission  to  New  OrleaDS, 
that  the  witness  has  knowledge  of  the  brig  T.  Street,  as  she  lay  in 
the  port  of  New  Orleans,  on  the  5th  December,  1842,  having  been 
on  board  of  her  on  that  day ;  that  she  was  then  in  good  condition, 
and  deponent  thinks  seaworthy.  The  condition  of  her  hull  was  good 
and  seaworthy.  Deponent  saw  the  brig  in  September  or  August, 
1842.  The  difference  in  value,  on  the  5th  December,  1842,  and  at  the 
former  period,  when  deponent  saw  her,  deponent  thinks  was  about 
91,500;  that  is  to  say,  she  was  worth  less  by  91,500  on  the  5th  De- 
cember, 1842,  than  she  was  in  September  or  August  previous,  when 
deponent  saw  her.  He  does  not  know  the  name  of  the  owner  of  the 
brig,  on  the  5th  December,  1842.  Thinks  her  captain's  name,  in 
whose  charge  she  was,  was  Healy.  The  cost  of  repairs  necessary  to 
place  her  in  the  condition  she  was,  previously  to  her  disaster,  mnst 
have  been,  deponent  thinks,  about  91,500.  The  repairs  which  she 
seemed  to  have  undergone,  to  enable  her  to  prosecute  her  voyage 
from  Key  West  to  New  Orleans,  to  her  hull,  merely  heaving  onfc  and 
caulking,  and  putting  on  part  of  a  false  keel.  Her  spars,  rigging  and 
sails,  had  all  been  changed,  part  new  and  part  old,  except  the  fore- 
mast, bow-sprit,  fore-gaft,  and  fore-rigging.  The  deponent  estimated 
the  value  of  the  brig,  as  she  arrived  from  Key  West,  at  93,500.  Her 
value,  he  thinks,  at  New  Orleans,  after  all  necessary  repairs  should 
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have  been  pat  upon  her,  would  have  been  95,000;  that  is  to  say,  if 
she  had  been  put  into  as  good  order  or  condition,  as  she  was  io  when 
deponent  saw  her,  in  *  September  or  August,  1842.  If  cop-  ^^^ 
pering  had  been  put  upon  her,  she  would  have  increased  in  ^^^ 
value  to  •6,000« 

The  defendant  also  proved  by  another  witness,  that  he  saw  and 
examined  the  T.  Street,  for  the  first  time,  on  the  9th  January,  1844; 
that  he  estimated  the  value  of  the  said  T.  Street,  on  the  said  9th 
January,  if  all  necessary  repairs  were  put  upon  her,  at  $5,500;  as  she 
then  was,  he  regarded  her  as  worth  $4,000.  If  copper  had  been  put 
open  her,  the  value  would  be  varied,  in  his  estimation,  $1,000.  That 
he  critically  examined  the  said  T.  Street,  on  the  9th  January,  1844; 
that  he  found  her  hull  in  an  excellent  condition,  and  with  do  ap- 
pearance of  having  ever  suffered  any  damage;  there  had  been  no 
strain,  either  inside  or  outside,  upon  it;  and  her  ways  and  fastenings, 
all  appeared  as  fair  as  when  first  put  in,  and  no  signs  of  strains  or 
leak  in  any  part  of  them  appeared.  .Her  bottom,  when  she  was  hove 
out  to  be  coppered,  was  in  good  order,  and  did  not  show  any  signs  of 
repairs  having  been  lately  made,  except  putting  on  it  a  small  piece  of 
the  false-keel.  -  Her  spars  were  all  new,  excepting  the  foremast, 
bow-sprit,  and  fore-gaff.  Her  rigging  was  all  new,  except  the  lower 
rigging  on  the  foremant.  Her  sails  were  all  composed  of  second- 
hand sails,  that  had  been  used  in  other  vessels,  and  did  not  fit  the 
spars  to  which  they  were  attacihed. 

Other  evidence  was  also  offered,  of  the  condition  of  the  brig, 
and  cost  of  repairs,  after  the  injury  at  K.  W.,  and,  also,  at  New 
Orleans. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury : 

That  the  letter  of  the  plaintiff  to  the  defendant,  given  in  evidence, 
and  purporting  to  abandon  to  the  defendant  the  vessel  insured,  does 
not  operate  as  an  abandonment;  and  that  the  plaintiff  is  entitled  to 
recover  only  for  a  partial  loss. 

That  the  plaintiff  is  not  entitled  to  recover  for  a  total  loss,  unless 
they  shall  fi.nd,  that  the  vessel  by  the  disasters  given  In  evidence, 
sustained  damage,  (including  the  amount  of  salvage  adjudged  and 
received,)  to  an  amount  exceeding  $5,000 ;  and  that  in  estimating  said 
damage,  the  jury  are  to  take  into  consideration  what  was  expended 
for  the  vessel's  repairs  at  Key  West  after  the  sale,  and  what  was 
afterwards  expended  on  her  to  repair  said  damages,  at  New  Orleans. 

•  That  in  determining  the  necessity  to  sell,  they  are  to  have  ^ 
reference  to  the  circumstances  occurring  subsequently  to  the  ^^  • 
sale  of  the  vessel,  in  respect  of  the  damage  suffered  by  her,  and  the 
extent  and  cost  of  repairs  actually  required,  and  the  actual  condition 
of  the  vessel  at  Key  West,  before  said  sale. 

That  if  they  shall  find  that  the  master,  after  the  arrival  of  the 
vessel  at  Key  West,  might  have  communicated  by  letter  with  the 
plaintiff,  and  through  him,  with  the  insurers,  and  obtained  their 
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directions  as  to  the  course  to  be  pursned  by  him  with  the  vessel^ 
without  such  a  delay  as  would  have  rendered  the  destruction,  mean- 
while, of  the  vessel  probable;  or,  as  would  have  made  a  sale  of  her 
necessary,  to  prevent  total  loss  from  her  actually  perishing,  or  being 
rendered  utterly  worthless,  then  the  plaintiff  is  not  entitled  to  re- 
cover, except  for  a  partial  loss. 

That  the  necessity  that  sufiQces  to  warrant  a  sale  by  the  master, 
must  be  one  which  leaves  no  alternative  to  a  sale,  and  puts  the 
party  in  a  state  of  positive  compulsion  to  act. 

That  according  to  the  true  construction  of.  the  policy,  as  given  in 
evidence,  the  necessity  to  justify  a  sale  does  not  arise,  unless  the 
damage,  (including  the  amount  of  salvage  adjudged  and  received,) 
shall  be  found  by  the  jury  to  have  exceeded  one-half  of  the  valne  of 
the  said  vessel,  as  stated  in  the  policy ;  that  is  to  say,  that  if  the  jnry 
shall  believe  from  the  evidence,  that  the  repairs  and  expenses  of  the 
vessel  at  E.  W.,  and  the  necessary  repairs  at  Key  West  to  enable 
her  to  proceed  to  New  Orleant?,  and  the  repairs  and  expenses  for 
repairing  her  damage  thoroughly,  added  to  the  salvage  aforesaid, 
did  not  exceed  the  said  one*half,  the  plaintiff  is  not  entitled  to  re- 
cover  for  more  than  a  partial  loss. 

That  in  determining  upon  the  point  of  necessity  to  sell,  the  jory 
are  to  attach  no  weight  to  the  recommendation  of  a  sale  made  by 
the  two  surveys,  inasmuch  as  the  said  surveyors  are  not  on  oath, — 
and  show,  that  there  was  no  thorough  examination  of  the  vessel  by 
the  surveyors,  nor  any  estimate  of  requisite  repairs,  temporary  or 
thorough ;  and  that  to  ascertain  the  actual  damage  suffered  by  the 
vessel,  and  the  necessity  of  the  sale,  the  jury  are  not  only  to  take 
^  into  view  the  circumstances,  •  as  appearing  at  Key  West,  in 
4oo  reference  to  the  vessel,  but  also  the  fact  of  the  subsequent 
repairs,  and  the  amount  thereof,  and  the  restoration  of  the  vessel,  so 
far  as  the  same  are  shown  in  testimony. 

The  plaintiff  prayed  the  Court  to  instruct  the  jury,  as  follows:— 

If  the  jury  shall  find  from  the  evidence,  that  the  vessel  insured 
was,  by  one  of  the  perils  insured  against,  so  far  damaged,  that 
under  all  the  circumstances  attending  her  situation  at  Key  West, 
consequent  on  said  injury,  it  was  necessary,  in  the  opinion  of  the 
jury,  for  the  interest  of  all  concerned,  that  said  vessel  should  be 
sold;  and  that  under  such  necessity  she  was  in  good  faith  sold,  by 
order  of  the  Court,  at  the  time  mentioned  in  the  evidence,  then  the 
plaintiff  is  entitled  to  recover  for  a  total  loss  on  the  policy;  althoagh 
the  jury  may  find,  or  the  Court  be  of  opinion,  that  there  was  no  valid 
abandonment. 

The  Court,  (Le  Gband,  A.  J.,)  refused  to  grant  any  of  the  prayers 
of  the  defendant,  and  granted  the  prayer  of  the  plaintiff,  and  directed 
the  jury  as  follows : — 

The  principles  which  necessarily  arise  in  this  case,  are  of  the  first 
importance  to  the  commercial  community;  and  have  been,  by  the 
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learned  counsel,  discussed  with  an  ability,  wbich  has  aided  the 
Court  much  in  the  formation  of  the  opinions,  which  it  is  called  upon 
to  announce. 

Whatever  criticism  the  case  of  Bosley  vs.  The  Chesapeake  Insur- 
ance Company^  3  G.  db  J,  465,  may  have  been  subjected  to  elsewhere^ 
so  far  as  this  Court  is  concerned,  such  strictures  can  have  no  influ- 
ence ;  for  its  duty  is,  to  announce  the  law  as  it  has  been  decided  by 
the  Supreme  Court  of  the  State,  leaving  to  that  tribunal  the  exer- 
cise of  its  peculiar  function,  of  reviewing  its  own  decisions,  as  well 
as  those  of  the  inferior  Courts.    In  that  case  the  Court  of  Appeals 
said:    ^^Upon  principles  of  reason,  justice,  and  policy,  we  deem  this 
rale  undeniable,  that  the  information  which  is  sufficient  to  authorize 
the  assured  to  give  notice  to  the  underwriters,  that  he  abandons, 
mast  be  of  such  facts  and  circumstances  as  would  sustain  the  aban- 
donment, if  existing  in  point  of  fact,  at  the  time  the  notice  is  given."' 
Of  what  character  those  facts  must  be,  the  Court  •  refer  to    Mg^^ 
several  authorities  to  show.    Among  these,  is  Philips  on  In-  ^^^ 
surance.    This  commentator,  at  page  448  of  his  treatise,  says :    '^  The 
underwriters  ought  to  know  the  grounds  of  the  abandonment,  that 
they  may  determine  whether  to  accept.    Accordingly,  the  assured 
mast,  at  the  time  of  making  the  abandonment,  make  known  to  the 
insurers  the  reasons  for  which  he  abandons.    He  cannot  avail  him- 
self of  any  other  ground,  than  that  alleged  by  him  at  the  time  of 
abandoning;  and  if  there  be  any  other  facts,  (either  known,  or  not 
known  to  him  at  the  time,)  on  which  an  abandonment  would   be 
necessary,  in  order  to  entitle  him  to  recover  for  a  total  loss,  he  must 
abandon  anew,  before  he  can  recover  for  such  a  loss,  on  account  of 
those  facts."    So  in  King  vs.  Delaware  Insurance  Co,j  2  Wash,  L\  C. 
Rep.  309,  where  it  is  said :     "The  underwriter  should  have  an  oppor- 
tunity of  judging,  whether  he  is  bound  to  accept  or  not.    If  bound, 
that  he  may  do  so  at  once,  aud  take  proper  means  for  the  preserva- 
tion of  the  property."     The  purport  of  these  authorities,  in  the 
opinion  of  the  Court  of  Appeals,  is,  obviously,  that  an  abandon- 
ment, to  be  sufficient,  must  disclose  to  the  underwriter  such  facts 
and  circumstances,  as  would  furnish  him  an  opportunity  to  decide, 
whether  or  not  be  will  accept. 

In  the  case,  Bosley  vs.  Ches,  In,  Co,j  in  which  these  authorities  are 
referred  to,  and  adopted,  the  insured,  by  letter,  communicated  the 
intelligence  to  the  company,  that  he  had  observed  by  a  Boston  news- 
paper of  the  29th  January,  that  the  ship  Oten,  Smith,  insured  in 
their  office,  was  driven  ashore  in  a  heavy  gale  of  wind  the  6th  De- 
cember; and  by  a  Charleston  paper,  of  the  26th  January,  that  on 
the  I3th,  she  was  got  off,  that  in  so  dangerous  a  situation  as  Helvoet 
Boads,  it  was  to  be  feared  that  a  total  loss  had  ensued,  aud  he^ 
therefore,  abandoned  her.  The  Court,  when  considering  this  letter, 
inquired,  whether  "  the  facts  disclosed  in  the  notice  shew  a  total 
lossy  either  actual  or  technical ;"  for  said  they,  "  unless  they  do,  the 
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abandonment  is  wholly  defective."  ^^If,"  (say  the  Ooart,  in  the 
prosecution  of  this  inquiry,)  ^^mere  stranding  be  not  a  total  loes, 
there  is  no  total  loss  disclosed  by  the  notice.  The  only  facts  upon 
J.*yn  ^^^^^  ®^^^  conclusion  could  rest  are,  that  in  a  gale  *  of  wind 
*^  *  ^  the  ship  was  driven  on  shore,  and  had  remained  there  sevee 
days.  But,  whether  she  remained  there  from  choice,  to  make  some 
inconsiderable  repair,  as  for  example,  to  re-ship  her  rudder,  or  from 
necessity ;  whether  she  was  thrown  one  foot,  or  one  mile  from  the 
channel  of  the  river;  whether  she  laid  high  and  dry,  or  in  ten  feet 
water;  whether  she  had  sustained  any  damage  by  the  accident: 
whether  any  effort  had  been  made  to  get  her  afloat;  or  whether  the 
accomplishment  of  that  object  was  impracticable,  or  could  be  ac- 
complished by  the  expenditure  of  ten  dollars,  or  ten  thousand  dol- 
lars; were  matters  on  which  the  insurers  were  left  to  speculate  io 
utter  darkness."  The  abandonment  was  held  insufficient.  Wherein 
the  intelligence  communicated  by  the  plaintiff  to  the  defendants, 
was  more  full  than  that  communicated  by  Bosley,  I  am  unable  to 
discover.  It  informs  the  company  of  the  following  facts: — ^That, 
from  a  letter  published  in  the  newspapers,  dated  Key  West,  Uth 
October,  1842,  he  inferred,  the  damage  done  the  vessel,  the  expeoee 
of  getting  her  off,  the  salvage  to  be  paid  the  wreckers,  the  expenses 
of  repairs,  and  other  expenses,  at  Key  West,  would  amount  to  what 
might  be  deemed  a  total  loss  of  said  vessel.  What  information  the 
letter  of  14th  October  contained,  is  unknown ;  it  not  having  been 
offered  in  evidence.  If  this  letter  of  the  28th  October,  1842,  be 
subjected  to  the  same  kind  of  examination  as  was  that  of  Bosley's, 
there  certainly  ought  to  be  no  difficulty  in  determining,  that  it  is 
equally  insufficient;  and  if  this  case  was,  in  my  estimation,  similar 
in  all  its  circumstances  to  that  case,  there  would  be  an  end,  in  my 
judgment,  to  the  question  of  total  loss.  But  according  to  my  appre- 
hension, there  is  a  marked  distinction  between  them. 

.  The  proposition  of  the  plaintiff,  contained  in  his  first  prayer,  is 
intended  to  raise  the  question,  how  far  any  act  of  the  master  of  the 
vessel,  and  the  circumstances  attending  that  act,  can  operate  to 
make  a  total  loss.  In  other  words,  if  the  jury  shall  believe  the 
master  acted  iu  good  faith  for  all  parties  concerned ;  and  shall  fur- 
ther believe  from  the  evidence,  that  at  the  time  of  the  sale,  sach 
sale  was  a  matter  of  necessity,  whether  such  act  of  the  master  and 

.^^  such  sale,  make  the  loss  a  total  loss!  *  The  same  prayer  of 
^*^  tbe  plaintiff  presents  also  the  additional  question,  whether, 
upon  the  jury  finding  the  facts  just  mentioned,  in  such  case,  tbe 
plaintiff  was  under  any  obligation  to  abandon  at  all  to  entitle  him  to 
recover  for  a  total  loss  f 

In  the  case  of  the  brig  Sarah  Ann,  Woodbury  and  others jClaimunis, 
2nd  Summer^s  Reports,  215,  Judge  Story  said :  "  It  has  been  suggested, 
that  as  the  stranding  was  on  a  home  shore,  at  no  great  distance  from 
the  residence  of  the  agent  of  the  owners,  the  master  was  not  aathor- 
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ized  to  sell  withoat  oonRalting  the  agent  or  the  owners.  I  agree  at 
onoe  to  the  position,  if  there  is  no  urgent  necessity  for  sale.  But  if 
SQch  an  nrgent  necessity  does  exists  as  renders  delay  highly  perilons, 
or  ruinoas  to  the  interests  of  all  concerned,  the  dnty  of  the  master  is 
the  same  whether  the  vessel  be  stranded  on  the  home  shore,  or  on 
foreign  shore;  whether  the  owner's  residence  be  near,  or  be  at  a 
distance.  I  am  aware  of  the  doctrine  maintained  by  my  brother, 
the  late  Mr.  Justice  Washington  in  Scull  vs.  Briddle^  2  Wash,  Cir. 
C.  B.  150,  and  unless  it  is  to  be  received  with  the  qnali&cation  above 
stated,  I  cannot  assent  to  it.  The  fact  that  the  brig  was  actually 
gotten  off  by  the  purchaser  after  sale,  is  certainly  a  i^trong  circum- 
stance against  the  necessity  of  the  sale.  But  it  is  by  no  means  de- 
eisive;  for  we  are  not,  in  cases  of  this  sort,  to  judge  by  the  event; 
for  a  vessel  may  be  apparently  in  a  desperate  situation,  and  yet  by 
some  luck,  accident,  or  unexi>ected  occurrence  or  fortunate  circum- 
stances, she  may  be  delivered  from  her  peril.  We  must  look  to  the 
state  of  things,  as  it  was  at  the  time  of  the  sale,  and  weigh  all  the 
oircumstances :  the  position  and  exposure  of  the  brig ;  the  season  of 
the  year;  the  dangers  from  storms;  the  expense  of  any  attempt  to 
get  her  off;  the  probable  chances  of  success;  and  the  necessity  of 
immediate  action  on  the  part  of  the  master,  one  way  or  the  other." 

In  the  case  of  Catlett  and  Keith  vs.  The  Paeifie  Ins.  Co.  of  New 
Yarky  1  Wendely  561,  it  was  held,  that  a  report  by  the  surveyors  of 
a  port,  into  which  a  vessel  put  in,  in  distress,  that  the  repairs  of  a 
vessel  insured  cost  $20,000,  when  the  vessel  itself  was  valued  at 
$10,000 ;  and  proof,  that  upon  such  report,  and  at  the  request  of  the 
master,  the  vessel  was  sold  by  order  •of  a  Court  of  Vice-  ^.^o 
Admiralty,  is  sufficient  evidence  of  a  technical  total  loss,  espe-  ^  '  '^ 
cially  where  the  underwriters  put  their  refusal  to  pay  upon  other 
grounds. 

In  the  case  of  Cambridge  vs.  Anderton^  9  Bng.  Com.  Law  Report,  224, 
the  facts  were  these :  assumpsit  was  brought  on  a  policy  of  insur- 
ance on  the  ship  Commerce  from  Quebec  to  Bristol.  It  appears  that 
the  ship,  with  a  cargo  on  board,  sailed  from  Quebec,  and  about  two 
hundred  miles  below  Quebec,  got  upon  rocks,  in  the  Eiver  St.  Law- 
rence, in  foggy  and  tempestuous  weather.  She  was  much  injured, 
and  surveyed  by  experienced  persons,  who  gave  it  as  their  opinion, 
that  the  expenses  of  getting  her  off  the  place  where  she  was  l.yug,  if  it 
<K>uld  be  accomplished,  and  repairing  her,  would  far  exceed  the  value 
of  her  when  repaired ;  under  these  circumstances,  the  captain  and 
agent  for  the  plaintiff,  sold  the  ship,  with  her  certificate  of  registry. 
The  purchaser  did  succeed  in  getting  her  off'  the  rocks,  took  her  Back 
to  Quebec,  and  repaired  her ;  she  afterwards  sailed  on  a  voyage  to 
England.  The  Lord  Chief  Justice  told  the  jury,  that  if,  under  the 
circumstances  in  evidence,  they  thought  that  the  ship  was  not  re- 
pairable at  all,  or  that  when  repaired,  she  would  not  be  worth  the 
expense  of  doing  the  repairs,  the  plaintiff  was  entitled  to  recover  for 
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a  total  loss ;  but  if  otherwise,  they  could  claim  for  an  average  loss 
only.  The  jury  found  a  verdict  for  a  total  loss,  and  a  new  trial  wm 
moved  for.  Abbott,  Chief  Judge,  said :  '*  whether  the  ship  wm 
repairable  or  not,  was  left  to  the  jury,  and  I  think  they  disposed  of 
it  correctly.  If  the  subject-matter  of  insurance  remained  a  ship,  it 
was  not  a  total  loss,  but  if  it  were  reduced  to  a  mere  congeries  of 
planks,  the  vessel  was^a  mere  wreck;  the  name  which  you  may 
think  fit  to  apply  to  it,  cannot  alter  the  reason  of  the  thing."  And 
Bayley,  Judge,  said :  ^^  I  take  the  legal  principle  to  be  this,  if  by 
means  of  any  of  the  perils  insured  against,  the  ship  ceases  to  retain 
that  character,  and  becomes  a  wreck,  that  is,  a  total  loss,  the  master 
may  sell,  and  the  assured  may  recover  for  a  total  loss,  without  giving 
any  notice  of  abandonment."  And  Holroyd,  Judge,  said:  ^^when 
the  damage  sustained  make  a  total  loss,  it  is  unnecessary  to  give 
notice  of  abandonment. 

^^  •  The  Supreme  Court  of  the  Unites  States,  in  the  case  of 
*••'  Patapsco  Bisurance  Go.  vs.  Southgate  et  oL  5  Peters^  621, 
observes,  that  '^  as  a  general  proposition,  there  can  be  no  doubt,  that 
the  injury  may  be  so  great,  and  the  necessity  so  urgent,  as  to  justify 
a  sale.  Thei*e  must  be  this  implied  authority  in  the  master,  from 
the  nature  of  the  case.  He,  from  necessity,  becomes  the  agent  of 
both  parties ;  and  is  bound,  in  good  faith,  to  act  for  the  beneflC  of 
all  concerned,  and  the  underwriter  must  answer  for  the  consequences, 
because  it  is  within  his  contract  of  indemnity."  The  Court,  however, 
do  not  decide,  whether  in  such  a  case,  to  enable  the  insured  to  re- 
cover for  a  total  loss,  it  is  necessary  that  he  should  abandon ;  but 
at  page  623  of  the  same  report,  they  intimate  strongly,  that  sacb 
is  the  law.  Their  language  is  :  ^^  It  may  not  be  amiss  to  observe, 
that  there  is  very  respectable  authority,  and  that  too,  founded  ui)Ou 
pretty  substantial  reasons,  for  saying,  that  no  abandonment  is  neces- 
sary where  the  property  has  been  legally  transferred  by  a  necessary 
and  justifiable  sale."  In  susteutation  of  this  intimation,  they  refer  to 
2  Pickering^  249.  luv  this  case,  Gordon  vs.  M(Msachus€tU  Fire  and 
Marine  Insurance  Company^  the  whole  subject  is  fully  reviewed  and 
discussed  with  eminent  ability  and  clearness.  It  is  not  deemed 
necessary  to  refer  to  many  cases  cited  in  that  opinion.  The  conclu- 
sion at  which  the  Court  arrived,  seems  to  me  that  which  is  only 
deducible  from  all  of  them.  Parker,  Chief  Judge,  in  delivering  the 
opinion  of  the  Court,  in  this  case,  said :  ^^  I  think,  when  a  vessel  has 
been  so  far  injured  by  a  peril  of  the  sea,  as  to  make  a  survey  neces- 
sary^ and  the  master,  with  perfect  good  faith,  call  such  survey, 
and  the  persons  appointed  to  take  it,  are  competent  in  point  of  skilly 
and  wholly  disinterested,  and  they,  after  a  full  and  sufficient  exami- 
nation of  the  vessel,  find  her  essentially  injured,  and  come  to  a  fair 
conclusion,  that  from  the  high  price  of  materials  and  labor,  or  the 
difficulty  of  procuring  them,  the  expense  of  repairing  will  be  more 
than  the  worth  of  the  vessel  after  she  is  repaired,  and  therefore  they 
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advise,  for  the  iuterest  of  all  coDcerned,  that  the  vessel  be  sold ;  in 
such  a  state  of  things  as  this,  it  seems  to  me  that  a  moral  necessity 
lA  imposed  upon  the  captain,  to  act  according  to  their  advice.    It 
mast  be  considered,  *  that  thus  situated,  he  becomes,  by  law,    m^^m 
an  agent  for  the  insurers  as  well  as  the  insured ;  and  is  equally  ^  *  ^ 
bound  to  look  to  the  interest  of  both.    Shall  he,  in  defiance  of  such 
an  opinion,  proceed  to  repair  the  vessel,  with  the  certainty  of  abid- 
ing to  the  misfortune  which  has  already  befallen  either  the  owner 
or  the  insurer!    Or  shall  he  leave  the  vessel,  without  selling  or  re- 
pairing, until  he  shall  return  home  and  c>ommunicate  her  situation  to 
those  concerned,  that  they  may  act  for  themselves  in  relation  to  her  f 
I  think  neither  of  these  things  would  be  expected  of  him,  and  that  such 
a  course  would  be  exceedingly  prejudicial  to  commerce?    The  only 
alternative  left  for  him,  is  to  pursue  the  advice  of  that  body  of 
men,  who,  by  the  usage  of  trade,  have  been  immemorially  resorted  to 
on  such  occasions.    If  they  acted  fairly,  and  the  captain  acted  fairly, 
his  acts  in  conformity  with  their  opinions,  will  be  justified;  unless  it 
shall  be  made  to  appear,  by  those  who  contest  the  loss,  that  the  facts 
on  which  they  founded  their  opinions,  were  untrue,  or  the  inferences 
which  they  drew  from  those  facts,  were  incorrect.    And  the  burden 
of  proof  should  be  upon  those  who  would  impeach  the  proceedings. 
If  they  should  be  successfully  impeached,  I  think  the  sale  of  a  vessel, 
founded  upon  them,  cannot  be  set  up  as  a  ground  for  a  claim  of  total 
loss,  against  the  underwriters."    '^  In  such  a  d!ase,''  sa^'s  the  Court, 
<<  if  the  jury  were  satisfied  from  all  the  evidence,  giving  due  weight 
to  the  opinions  of  the  surveyors,  that  the  sale  was  necessary,  then 
the  sale  constituted  a  total  loss;  and  we  think,  that  an  offer  to 
abandon,  would  not  have  been  necessary;  but  the  fact,  itself  of  a 
sale,  would  constitute  a  total  loss."    All  of  these  cases  decide,  clearly, 
the  point,  that  if  there  be  an  urgent  necessity  for  it,  the  master,  as 
agent  of  both  the  insured  and  underwriters,  has  a  right  to  sell  the 
vessel,  and  that  such  sale  constitutes  a  total  loss,  for  which  the 
underwriters  are  responsible;  and  the  one  in  9  Eng,  C,  L,  Rep.  224, 
and  the  one  in  2  Pickering^  249,  also  establish  the  principle,  that  in 
such  a  case  it  is  not  incumbent  upon  the  insured  to  abandon  ai  all. 
The  same  doctrine  is  maintained  in  a  great  number  of  other  cases, 
both  English  and  American,  the  most  prominent  of  which  are  re- 
ferred to  in  2  Pickering^  249,  and  in  case  of  Raux  •  vs.  Salvo'  ^  ^  - 
doTj  32  Eng.  Com.  Lawj  110.    The  principle  seems  to  be  this :   *  ■  5 
that  where  the  insured  has  property  which  he  can  transfer,  he  is 
bound  to  abandon ;  but  when  he  has  been  divested  of  his  title  by  a 
sale,  which  is  warranted  by  the  rules  of  law,  there  is  nothing  to 
abandon,  and  he  is  not  compelled  to  perform  a  useless  and  unmean- 
ing ceremony.    From  what  has'  been  said,  it  is  obvious  that,  in  my 
opinion,  if  the  captain  himself  had,  at  private  sale,  sold  the  brig  T. 
Street,  and  the  jury  should  believe,  from  all  the  circumstances,  that 
such  sale  was  made  under  an  urgent  and  absolute  necessity,  there 
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was  no  obligation  on  the  part  of  the  plaintiff  to  make  an  abandoD- 
ment.  This  being  the  case,  it  is  deemed  a  matter  of  no  importance 
whether  the  sale  was  made  by  the  captain,  or  in  parsaance  of  the 
decree  of  a  Conrt  of  competent  jurisdiction,  for  on  the  concnrreooe 
of  the  circumstances  which  I  have  stated,  the  loss  is  a  total  loss. 
This  capacity  of  the  captain  to  sell,  is  one,  however,  which  only  at- 
taches in  cases  of  extreme,  urgent  and  absolute  necessity.  His  fear» 
are  not  to  be  the  standard  by  which  the  existence  of  any  such  neces- 
sity is  to  be  determined;  nor  are  the  improper  interferences  of  those 
with  whom  he  consults  to  determine  the  fact.  It  is  for  the  jary  to 
ascertain,  from  all  the  circumstances  attending  the  case  at  the  time 
of  sale,  whether  there  existed  such  a  necessity  for  the  sale,  for  the 
benefit  of  all  parties  concerned,  as  ought  to  have  induced  the  captain 
to  have  effected  it. 

In  the  case  of  Bryant  et  al.  vs.  Commonwealth  Ins,  Co.  13  Pick,  54^ 
this  question  of  necessity  is  fully  examined.  The  Court  there  say: 
'^  He  (the  captain)  might  be  justified,  if  the  necessity  were  so  urgent 
as  to  require  immediate  action,  as  if  the  goods  would  probably  pre- 
ish  or  be  destroyed  before  the  directions  of  the  owners  conld  be  ob- 
tained. But  if  the  goods  were  not  perishable,  or  damaged,  and 
might  be  preserved  in  reasonable  safety  until  the  owners  conld  be 
consulted,  he  should  preserve  and  guard  them ;  and  in  such  case  he 
would  have  no  more,  authority  to  break  up  the  voyage  and  sell  the 
cargo  than  the  mate  or  a  stranger  would  have.  And  notwithstand- 
ing he  conducted  himself  honestly,  yet,  if  the  other  elements,  which 
make  up  this  legal  necessity  were  wanting,  the  owners  and  nnder- 
writers  would  not  be  bound." 

- -,  •  In  the  case  of  Hall  vs.  Franklin  Ins.  Co.  9  Pick.  478,  it 

^•"  was  held  that  the  necessity  which  will  justify  the  master  of  a 
ship  in  selling  her,  is  one  in  which  he  has  no  opportunity  to  consnlt 
the  owners  or  insurers,  which  leaves  no  alternative.  '<  There  must 
be,"  say  the  Court,  '^something  more  than  expediency  in  the  case; 
the  sale  should  be  indispensably  requisite.  The  reason  for  it  should 
be  cogent.  We  mean  a  necessity  which  leaves  no  alternative;  which 
prescribes  the  law  for  itself,  and  put  the  party  in  a  positive  state  of 
compulsion  to  act."  Whether  the  sale  in  this  case  was  made  to  sat- 
isfy the  claim  of  the  salvors,  and  at  their  instance,  or  at  the  instance 
of  the  captain,  I  do  not  deem  it  important  to  decide ;  for  whether 
the  one  or  the  other,  I  take  it,  its  influence  here  would  be  the  same. 
Whilst  the  third  proposition  of  the  defendant,  that  the  decree  should 
have  no  weight  with  the  jury  must  be  rejected,  nevertheless,  that 
contained  in  the  second  prayer  of  the  plaintiff  cannot  receive  my  as- 
sent. To  sustain  the  third  proposition  of  the  defendant's  coansel, 
the  case  of  Parrling  vs.  Ex^rs  of  Bird^  13  John.  192;  and  the  case  of 
Baldwin  and  Worthingtan  vs.  Hale,  17  John.  272,  have  been  referred 
to.  According  to  my  apprehension,  neither  of  the  cases  have  any- 
thing to  do  with  the  question.    In  the  first  mentioned  case,  Pratt, 
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Jadge,  said:  ^^It  is  well  settled,  that  a  jadginent  in  aDother  State 
(one  of  the  U.  S.)  is  to  be  considered  here  as  a  foreign  judgment  in 
every  respect,  except  in  the  mode  of  proving  it,  which  is  regulated 
by  a  statute  of  the  United  States.  It  is  only  prima  fade  evidence  of 
a  debt,  and  may  be  impeached  when  attempted  to  be  enforced,  as 
uuJQst,  or  unfair,  or  irregular."  In  the  other,  17  John.  271,  it  was 
held  that  a  replication  of  nul  tiel  record  to  a  plea  of  judgment,  recov- 
ered for  the  same  cause  of  action  in  the  Circuit  Court  of  the  U.  S., 
mast  conclude  to  the  country,  and  not  with  a  verification.  This  de* 
cision  was  founded  upon  the  idea,  that  as  the  State  Court  of  New 
York  had  not  the  power  to  compel  the  transmission  of  the  record 
from  the  Circuit  Court  of  the  United  States,  the  replication  ought  to 
conclude  to  the  country,  for  that  was  the  only  way  in  which  its  ver- 
ity could  be  tested.  Both  of  these  decisions  proceed  npou  the  idea, 
that  the  Courts  of  the  several  States,  to  those  of  the  other  States, 
•  must  be  viewed  as  foreign  Courts.  It  is  not  necessary  for  ^^^ 
me  to  controvert  this  opinion,  although  it  might  be  done  on  ^  •  ■ 
the  authority  of  a  number  of  cases.  A  difi'erent  doctrine  was  held  in 
9  Jf ar«.  464,  465 ;  7  Cranch,  ^85;  1  Peier^s  Rep.  78;  Eardinh  Rep. 
413.  And  in  Wheaton.  But,  if  we  were  to  admit  the  truth  of  the 
doctnne  in  Joknson^s  Reports^  still  they  can  have  no  bearing  upon 
this  case ;  for*in  those  cases,  it  was  sought  to  enforce  judgments  ob- 
tained in  other  States,  and  it  is  only  in  such  cases  the  meri-ts  of  a 
foreign  judgment  can  be  examined.  3  John.  Rep.  169.  Here  there  is 
no  snch  attempt  made.  The  matter  to  be  enquired  of,  is  simply, 
whether  tliere  was  a  sale,  either  at  the  instance  of  the  salvors,  or  at 
the  instance  of  the  captain ;  and  if  so,  was  it  made  nnder  such  cir> 
cumstances  as  were  warranted  by  the  law,  and  determine  the  respon- 
sibility of  the  defendants.  Assimilating,  then,  this  decree  of  one  of 
the  Federal  Courts,  to  one  of  a  State  Court,  and  give  to  the  cases  in 
Johnson  their  full  force,  how  does  the  matter  stand  f  Simply  this, 
the  decree  may  be  impeached  if  the  sale  ordered  was  not  justifiable. 
I  mean,  if  it  was  not  made  on  such  grounds  as  would  fix  the  liability 
of  the  underwriters.  For,  although  the  sale  and  delivery  of  the 
property,  in  pursuance  of  such  decree,  might  vest  in  the  purchaser  a 
good  title,  yet  this  circumstance  alone  would  not  ascertain  the  liabil- 
ity of  the  defendants  for  a  total  loss.  Their  liability  does  not  depend 
upon  the  decree,  or  upon  the  sale  per  se,  but  upon  the  justifiableness 
of  the  sale;  upon  the  necessity  there  was  for  it.  Entertaining  these 
views,  all  the  propositions  of  the  defendant  must  be  overruled,  and 
also  the  second  prayer  of  the  plaintifT.  Believing  there  is  testimony 
to  go  to  the  jury,  from  which  they  may  infer  the  existence  of  a  ne 
cessity  for  the  sale,  the  first  proposition  of  the  plaintiff' is  granted. 

To  the  refusal  of  the  defendant's  prayers,  and  grantiug  of  the 
plaiuti£Ps,  and  to  the  direction  and  opinion  aforesaid  of  the  Court, 
the  defendant  excepted,  and  prosecuted  this  appeal. 
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The  cause  was  argaed  before  Aboheb,  O.  J.,  Dorset,  Ghak* 
BEBS,  Spenoe,  MAaBUDEB,  and  Mabtin,  J  J. 
A^fk       *  D(^vid  Stewart  aud  Mayer ^  for  the  appellants.     Qlmn  and 
**  •  ^   McMahofij  for  the  appellees. 

Magbubeb  J.,  delivered  the  opinion  of  this  Gonrt.  This  salt  was 
brought  in  Baltimore  County  Court,  by  the  defendant  in  this  Goort, 
ou  a  policy  of  insurance;  the  vessel  insured  being,  by  some  of  the 
disasters  insured  against,  much  damaged. 

The  policy  on  which  the  suit  was  instituted,  bears  date  13th  Au- 
gust, 1842,  and  was  effected  on  the  brig,  T.  Street,  valued  in  the  pol- 
icy at  $10,000.  On  her  voyage  she  encountered  a  gale,  which  did 
her  very  much  damage.  While  making  her  way  to  a  port  of  safety,  she 
was  grounded  on  a  reef  about  twenty  miles  from  Key  West,  at  which 
place  she  arrived  14th  August,  1842,  laden  with  about  twelve  hundred 
barrels  of  flour.  Surveyors,  appointed  for  the  purpose,  reported  that 
the  condition  of  the  vessel  did  not  justify  her  being  repaired,  and 
they  recommended  that  a  sale  of  her  should  immediately  be  made; 
or,  that  the  expense  of  keeping  her  afloat  should  be  avoided,  by  al- 
lowing her  to  sink  until  a  sale  should  be  made. 

There  is  much  other  proof  with  respect  to  the  damage  done  to  the 
vessel,  the  hopelessness  of  her  condition,  and  the  unavoidable  ex- 
pense of  any  delay  in  making  sale  of  her. 

Immediately  after  her  arrival  at  Key  West,  the  salvors  filed  their 
libel,  in  which  they  claimed  salvage  for  the  vessel  and  cargo.  The 
Court  decreed  a  sale,  allowing  to  the  salvors  one-half  of  the  amount 
of  sales,  after  deducting  all  expenses.  A  few  days  thereafter,  the 
brig  was  sold  for  $1,010. 

On  the  24th  October,  the  plaintiff  in  the  Court  below  addressed  a 
letter  to  the  defendant,  giving  '<  the  only  information  "  he  had  rela* 
tive  to  the  brig,  T.  Street,  and  claiming  a  total  loss.  An  answer  to 
that  letter,  bearing  date  28th  of  November,  ^^  disclaimed  all  interest 
in  the  brig,  T.  Street,  aud  denied  their  liability  for  any  but  a  partial 
loss  for  the  said  vessel  under  their  policy." 

The  claim,  then,  of  the  plaintiff'  ia  the  Court  below,  was  for  a  total 
loss ;  while  his  adversary  insisted  that  a  recovery  could  only  be  had 
^*yo  ^^^  ^  partial  loss.  The  verdict  was  for  the  *  plaintiff,  and  the 
^  *  ^  case  comes  here  upon  several  exceptions,  taken  by  the  defend- 
ant there. 

In  opposition  to  this  claim  it  was  insisted,  in  the  first  place,  that 
there  is  no  proof  in  the  record  of  a  valid  abandonment  of  this  vessel. 
Of  this  opinion  was  the  Court  below,  and  indeed,  the  plaintiff  did 
not  insist  upon  it,  or  seemed  to  have  supposed  that  the  letter  written 
by  him  to  the  underwriter,  would  have  entitled  him  toe  aim,  as  for  a 
total  loss ;  and  accordingly  he  maintained  that  in  a  case  like  this,  the 
underwriter  is  under  no  obligation  to  abandon  at  all,  in  order  to  re- 
cover for  a  total  loss. 
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The  ground  on  which  the  claim  was  rested,  was,  that  a  sale  of  the 
vessel  was  necessary,  and  that  it  was  for  the  interest  of  all  concerned 
that  the  vessel  shonld  be  sold ;  and  under  such  necessity  she  was,  in 
good  faith,  sold  at  the  time  mentioned  in  the  evidence.  Of  all  this 
the  jury  were  to  judge,  and  by  their  verdict  have  established  the 
necessity  for  the  sale ;  that  it  was  for  the  interest  of  all  concerned ; 
and  under  such  necessity  she  was,  in  good  faith  sold,  at  the  time  and 
in  the  manner  stated.  All  of  this  is  conclusively  established  by  the 
verdict  of  the  jury,  unless,  indeed,  the  jury  was  misled  by  some  erro- 
neous instruction  which  they  received  from  th^  Conrt,  or  in  conse- 
quence of  a  refusal  by  the  Court  to  give  an  instruction  which  was 
asked,  and  ought  to  have  been  granted.  If  the  Court  was  correct  in 
the  opinions  which  it  expressed,  and  especially  in  the  opinion,  that 
there  was  no  valid  abandonment,  it  seems  to  be  quite  unnecessary 
to  enquire^'what  proof  would  have  been  necessary  in  order  to  make 
out  the  case  if  the  plaintiff  below,  to  make  out  his  case,  had  been 
obliged  to  prove  a  valid  abandonment,  or  an  acceptance  of  the  aban- 
donment. 

It  is  insisted  that  the  necessity  which  is  to  justify  the  sale  of  the 
ship  by  the  master,  must  be  one  which  leaves  him  no  opportunity  of 
consulting  the  owner,  or  underwriter,  and  that  the  master  can  only 
act  for  them  when  they  have  no  opportunity  ofacting  for  themselves. 
We  do  not  discover,  that  the  learned  Judge  who  instructed  the  jury, 
thought  otherwise.  In  his  instruction  he  says:  ''If  there  be  an  ur- 
gent necessity  for  it,  the  master  as  agent,  both  of  the  insured  and 
underwriter,  has  a  *  right  to  sell  the  vessel ;  and  such  sale  con- 
stitates  a  total  loss,  for  which  the  underwriters  are  responsi-  ^^W 
ble. — If  the  jury  should  believe,  from  all  the  circumstances,  that 
such  sale  was  made  under  an  urgent  and  absolute  necessity,  there 
was  no  obligation  on  the  part  of  the  plaintiff  to  make  the  abandon- 
ment." Again,  using  the  language  of  Justice  Story,  (2  Sumner,  215,) 
when  answering  a  remark,  that  "  as  the  stranding  was  on  a  home 
shore,  at  no  great  distance  from  the  residence  of  the  agents  of  the 
owners,  the  master  was  not  authorized  to  sell,  without  consulting  the 
agent  of  the  owners,"  he  said :  ''  I  agree  at  once  to  the  position — if 
there  be  no  urgent  necessity  for  a  sale.  But  if  such  urgent  neces- 
sity does  exist  as  renders  delay  highly  perilous,  or  ruinous  to  the  in- 
terests of  all  concerned,  the  duty  of  the  master  is  the  same,  whether 
the  vessel  be  stranded  on  the  home  shore,  or  on  foreign  shore; 
whether  the  owner's  residence  be  near  or  at  a  distance."  And  after 
this,  adopting  also  the  language  of  another,  he  states :  ''  The  neces- 
sity which  will  justify  the  master  of  a  ship  in  selling  her,  is  one  in 
which  he  has  no  opportunity  of  consulting  the  owners,  or  insurers — 
which  leaves  no  alternative.  The  sale  should  be  indispensably  requi- 
site." Surely  in  these  passages,  to  be  found  in  the  opinion  of  the 
Court  l>elow,  (and  others  might  be  added  to  them,  if  more  were  re- 

23  3g. 
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qaisite,)  the  jary  received  from  the  Judge,  all  the  inAtraction  whieh, 
as  yet,  oar  Goarts  have  deemed  to  be  requisite. 

It  is  insisted,  however,  that  ^'  the  necessity  sboald  be  "  defined  *^  to 
the  jary,  and  that"  a  standard  be  ^-famished,  by  which  the  question 
of  adequate  necessity  is  to  be  tested ;"  and  in  order  to  supply  this 
<^  standard,"  and  to  justify  the  exercise  of  what  is  called  ^Hhe  mas- 
ter's" ^^  extreme  authority,"  it  is  said,  that  the  language  to  be  used 
by  the  Judge,  must  be.  like  this : — ^^  The  necessity  most  be  urgent 
and  stringent " — ^^  a  necessity  which  leaves  no  alternative,  and  puts 
the  party  in  a  positive  state  of  compulsion  to  act." 

We  do  not  mean  to  say,  that  such  language,  in  such  a  case,  is  in- 
admissible; we  merely  deny  that  it  is  necessary  to  introduce  tboae 
phrases  into  a  Judge's  instruction.  It  may  be  added  that  thoie 
phrases  insisted  upon,  do  not  furnish  to  the  minds  *  of  the 
^^'  inrjj  any  better  <*  standard,"  than  the  language  used  by  the 
Court  below,  whereby  to  enable  them  to  judge,  whether  ^^an  ade- 
quate necessity  "  existed,  for  a  sale. 

In  the  case  of  Patapsoo  Insurance  Company  against  SouthgateoMd 
oiherSj  5  PeterSy  619,  the  Supreme  Court  of  the  United  States  affirmed 
the  judgment  of  the  Court  below,  in  which,  among  others,  was  tbiB 
instruction  given  tothe  jury : — '*If  they  should  be  of  opinion  that  it 
was  not  such  a  case  of  urgent  necessity  as  to  justify  the  sale,  then 
the  plaintiffs  are  not  entitled  to  recover  for  a  total  loss."  In  the  same 
opinion,  the  Court  seemed  to  suppose,  that  the  difficulty  in  such  cases 
is  impeded  upon  the  jury,  rather  than  the  Court.  ^'The  difficulty," 
said  Judge  Thompson,  'Mn  all  these  cases,  consists,  principally,  in 
the  application  of  a  rule,  to  a  given  case,  than  in  determining  what 
the  rule  is." 

This  Court,  too,  in  the  case  of  Cohen  against  The  Neptune  Inmh 
ranee  Company^  discovered  no  error  in  the  instruction,  in  effect,  that 
if  it  was  necessary,  in  the  opinion  of  the  jury,  for  the  interests  of 
all  concerned,  that  said  vessel  should  be  sold,  and  that  under  snob 
necessity,  she  was  in  good  faith  sold,  then  the  plaintiff  is  entitled  to 
recover  on  the  policy,  though  no  valid  abandonment  was  made. 

We  conclude  then,  that  the  Court  below  did  not  err  in  granting 
the  instruction  asked  by  the  plaintiff  there;  that  there  wasevidenoe 
from  which  the  jury  might  infer  a  necessity  to  sell ;  and  that  the  in- 
struction given  to  the  jury,  was  quite  sufficient  to  enable  them  to 
apply  the  rule  of  law  to  the  circumstances  of  the  case. 

We  thus  disijose  of  the  important  questions  raised  in  the  Goart 
below.  There  was,  it  is  true,  some  other  exceptions;  but  in  these 
we  find  nothing  which  will  warrant  a  reversal  of  the  judgment.  la 
this  case  it  was  preferred,  to  submit  at  once  a  variety  of  prajen^ 
and  that  the  Court  should,  in  one  charge,  embody  so  much  of  tbein 
as  the  Judge  thought  to  be  correct.  It  is  no  wonder,  that  among 
them  are  to  be  found  prayers,  which  would  demand  our  attention,  if 
others  had  been  disposed  of,  otherwise  than  they  were.    We  dis- 
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<soyer  nothing  that  was  said,  or  omitted  to  be  said  by  the  Jadge, 
whereby  the  •  defendant  in  the  Court  below,  was  aggrieved;  ^^^ 
though  something  to  be  found  in  those  prayers  might  have  ^^"^ 
bren  proper,  if  there  had  been  a  valid  abandonment;  and  upon  this 
ground  alone,  the  plaintiff  in  the  Court  below,  had  claimed  as  for  a 
total  loss. 

Some  of  the  instructions  which  were  asked  for,  and  refused,  might 
have  been  granted ;  but  it  is  believed,  that  the  instruction  given 
<K>vers  the  whole  ground,  and  therefore,  for  the  rejection  of  them, 
the  judgment  ought  not  to  be  reversed.  For  this  there  are  prece- 
dents, one  of  which  may  be  found  in  Stokes  against  Saltonaal,  13 
Peters  J  191.  Judgment  affirmed. 


Pamela  A.  Dekt,  Administratrix  of  Levi  Dent  vs.  Pbisoilla 

Dent. — June,  1846. 

It  is  a  general  rule  of  evidence,  that  the  acts  and  admissions  of  a  party  on 
the  record,  are  e^dence,  although  he  be  but  trustee  for  another;  but 
this  rule  is  not  without  exceptions,  (a) 

In  an  action  against  an  administratrix,  her  admissions  made  before  letters 
of  administration  had  been  granted  to  her,  are  not  competent  to  charge 
her  intestate's  estate.  They  were  destitute  of  an  essential  requisite, 
viz.,  interest  in  the  subject-matter  to  which  they  related,  at  the  time 
they  were  made,  [b) 

Appeal  from  Charles  County  Court.  This  was  an  action  of  as- 
sumpsit, brought  by  the  appellee  against  the  appellant,  on  the  26th 
January,  1843.  The  defendant  pleaded  non  assumpsit  by  her  intes- 
tate, nor  by  her  since  his  death,  and  actio  non  aocrevit^  &c.,  on  which 
issues  were  joined. 

Exception. — At  the  trial  of  this  cause  the  plaintiff  proved,  by 
Eliza  Dent,  a  competent  witness,  that  she  was  present,  in  Septem- 
ber, 1840,  at  plaintiff's  bouse  and  heard  defendant's  intestate  borrow 
from  plaintiff  the  sum  of  $701.20;  which  was  then  paid  to  him/ 

The  defendant  then  proved  by  Miss  Smoot,  a  competent  witness, 
that  she  was  present  when  said  intestate  came  to  •  plaintifi'^s  m^^^ 
house,  in  the  fall  of  1840,  and  asked  plaintiff,  who  was  his  ^^^ 
mother,  for  money ;  that  she  then  gave  to  him  the  sum  of  $700,  or 
upwards,  saying,  that  she  ^'  was  not  like  some  persons,  who  gave  and 
took  back."  And  afterwards  told  said  witness  that  she  had  pre- 
sented that  money  to  her  said  son.  Said  witness  further  stated,  that 
the  witness,  Eliza  Dent,  was  not  then  present. 


(a)  Cited  in  Beatty  vs.  Davis,  9  Gill,  220. 

(6)  Cited  in  Mangum  vs.  Webster,  7  Gill,  81 ;  Railway  Co,  vs.  McDonnell, 
48  Md.  551. 
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The  defendant  further  proved  by Carrico,  a  competent  wit- 
ness, that  after  the  death  of  said  Levi,  he  went  with  plaintiff  to  see 
defendant,  and  that  defendant  in  his  presence,  told  plaintiff,  that  if 
she  had  any  account  against  said  Levi,  it  was  false;  as  he  did  not 
owe  a  cent  in  the  world. 

The  defendant  then  further  proved  by  competent  witnesses,  that 
on  the  night  when  said  Levi  died,  and  on  the  next  day,  the  plaintiff 
said,  that  he  did  not  owe  a  dollar  in  the  world. 

The  plaintiff  then  offered  to  prove  by  Dr.  Johns,  a  competent  wit- 
ness, that  after  said  Levi's  death,  but  before  defendant  had  adminis- 
tered on  his  estate,  the  defendant  on  a  different  occasion  from  any 
referred  to  in  the  previous  testimony,  complained,  that  on  the  night 
of  the  death  of  said  Levi,  and  before  his  death,  although  the  plain- 
tiff had  said,  that  said  Levi  Dent  did  not  owe  a  debt  in  the  world, 
yet  she,  the  said  plaintiff',  said  to  her,  that  said  Levi  owed  her  a  snm 
of  money,  but  owed  no  one  else.  And  that  immediately  after  bis 
death,  plaintiff'  had  said  to  defendant ;  ^<  Mind,  there  is  money  in 
the  house,  and  you  must  keep  it  to  pay  me ;  '^  or  words  to  that  effeet. 

The  defendant  objected  to  the  admissibility  of  said  evidence,  so 
offered  by  Dr.  Johns,  on  the  ground,  that  said  declarations  were 
made  by  defendant  before  she  had  administered  on  the  estate  of 
said  Levi,  but  the  Court,  [0.  Dobsey,  A.  J.,]  admitted  the  same 
as  evidence  to  the  jury ;  the  defendant  excepted,  and  prosecuted 
this  appeal. 

The  cause  wa&  argued  before  Abcheb,  G.  J.,  Dobset,  Ghambebs,. 
Spenoe,  Magbudeb,  and  Mabtin,  J  J. 
Horsey  and  Grain,  for  the  appellant. 
No  counsel  for  the  appellee. 

^  *  Spenoe,  J.  delivered  the  opinion  of  this  Court.    It  is  a 

general  rule  of  evidence,  that  the  acts  and  admissions  of  a 
party  on  the  record,  are  evidence,  although  he  be  but  a  trustee  for 
another.  Mr,  Starkie,  in  his  work  on  Evidence,  volume  2,  page  22, 
s^ys:  '^Such  admissions  are  always  evidence."  We  think  this 
language  lays  down  the  rule  too  broadly;  it,  in  fact,  makes  the  rale 
a  universal  one,  and  without  an  exception. 

That  the  admissions  and  declarations  made  by  one,  in  relation  to  a 
subject-matter  in  which  the  party  making  such  admissions  or  declara- 
tions, has  an  interest  at  the  time  they  are  made,  are  evidence,  is 
settled  law;  for  it  finds  application  in  almost  every  trial  in  tbe 
County  Courts  by  a  jury. 

The  exception  in  this  case,  states,  that  the  declarations  of  the  de- 
fendant, given  in  evidence  in  this  cause,  (to  which  the  defendant 
excepted,)  were  made  by  her  before  letters  of  administration  were 
granted  to  her.  They  were  not  only  destitute  of  the  essential 
requisite,  to  wit,  interest  in  the  subject-matter  to  which  they  related 
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tit  the  time  they  were  made ;  bat  they  were  to  affect  the  legal  rights 
of  others,  namely,  creditors  and  distributees.  It  was  decided  in 
Pooock  vs.  Billingj  2  Bing.  269,  that  the  declarations  of  one  who  has 
been  the  holder  of  a  bill  of  exchange,  cannot  be  received  in  evi- 
dence, unless  they  were  made  while  the  party  had  the  possession  of 
the  bill. 

The  case  of  Plant  vs.  McEwen^  4  Conn.  B.  544,  entirely  covers  this 
case,  and  we  assent  to  the  law  therein  laid  down.  In  that  case,  a 
suit  was  brought  against  an  executor  on  his  probate  bond,  it  was 
held,  that  his  declarations  and  acts,  made  and  performed  before  he 
was  executor,  were  inadmissible  against  him,  as  the  judgment  would 
affect  heirs  and  creditors ;  in  relation  to  whom  the  executor  was  a 
stranger.  Judgment  reversed,  and  procedendo  ordered. 


•  Petbb  and  Samuel  Dickinson  vs.  William  Babnes.    486 

June,  1846. 

It  is  no  reason  for  quashing  an  attachment,  that  the  affidavit  of  the  creditor 
was  made  before  a  justice  of  the  peace  of  one  county,  while  the  warrant 
to  the  clerk  of  the  County  Court,  to  issue  the  attachment,  was  granted 
by  a  justice  of  his  county. 

The  justice  of  the  peace,  who  issues  the  warrant,  must  be  of  the  county  in 

which  the  attachment  is  to  be  issued. 
Upon  a  motion  in  arrest  of  judgment,  the  appellant  may  assign  other  errors 

than  those  which  are  to  be  found  in  the  record.    So  upon  a  motion  to 

quash  an  attachment,  (a) 
To  procure  an  attachment  against  an  absconding  debtor,  the  affidavit  of  the 

creditor  should  allege,  that  the  debtor  was  a  citizen  of  this  State. 

Appeal  from  Carroll  County  Court.  On  the  4th  November,  1843, 
the  appellants,  in  order  to  procure  an  attachment  against  the  ap- 
pellee, filed  in  the  said  County  Court,  the  following  affidavit: 
"  State  of  Maryland,  City  of  Baltimore,  to  wit : 
Be  it  remembered,  that  on  the  4th  November,  1843,  before  me,  the 
sabscriber,  a  justice  of  the  peace  of  the  State  of  Maryland,  in  and 
for  the  City  of  Baltimore  aforesaid,  personally  appeared  Peter  Dick- 
inson, one  of  the  firm  of  Dickinson  &  Brother:  which  firm  is  com- 
posed of  Peter  Dickinson  and  Samuel  Dickinson,  both  residents  of 
the  United  States,  and  made  oath  on  the  holy  Evangely  of  Almighty 
tjlod,  that  a  certain  William  Barnes,  late  of  the  City  of  Baltimore,  is 
justly  and  bona  fide  indebted  unto  the  said  Peter  Dickinson,  jointly 
with  Samuel  Dickinson,  partners  doing  business  together,  under  the 
firm  of  Dickinson  &  Brother,  in  the  just  and  full  sum  of  9844.50,  over 
and  above  all  discounts.  And  at  the  same  time,  the  said  Peter  Dick- 
inson produced  to  me  the  promissory  notes  and  open  account,  on  and 

(a)  See  Boarman  vs.  Patterson^  1  Gill,  284,  note  Ig). 
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by  which  the  said  William  Barnes  is  so  indebted;  which  is  hereto 
annexed.  And  the  said  Peter  Dickinson  did  also  make  oath,  that  he 
is  credibly  informed  and  verily  belicTes,  that  the  said  William  Banieft 
has  actually  run  aw^y  and  fled  from  justice ;  and  removed  from  hi» 
place  of  abode  with  intent  to  injure  and  defraud  his  creditors. 

John  W.  Pbalb, 

Justice  of  the  Peace  of  the  State  of  Maryland,  in  and  for  the  City 
of  Baltimore.^' 

M^g^  *It  was  accompanied  with  certain  promissory  notes  of  the 
^^^  said  William  Barnes,  endorsed  to  the  appellants,  and  an  open 
account  against  him.  To  the  affidavit  was  annexed  the  usual  certifi- 
cate of  the  Clerk  of  Baltimore  County  Court,  as  to  the  o£Qcer,  J.  W. 
Peale,  the  justice. 

A  warrant  from  a  justice  of  the  peace  of  Carroll  County,  directed 
to  the  clerk  of  that  County  Court,  was  also  annexed  to  the  affidavit, 
notes  and  account,  directing  an  attachment  to  be  issued,  &c.  The 
process  issued,  and  was  returned,  laid  on  the  goods  and  chattels, 
rights  and  credits,  &c.,  in  the  hands  of  Jacob  Meyerly  and  others. 

The  garnishe.es  not  appearing  at  the  return  terra,  the  appellants 
moved  for  judgment  of  condemnation,  which  the  County  Court  re- 
fused to  rendei'. 

At  the  next  term,  the  defendant,  Barnes,  appeared,  and  moved  the 
Court  to  quash  the  attachment,  for  the  following  reasons: 

1st.  That  the  affidavit  on  which  said  attachment  is  issued,  is  not 
taken  before  a  justice  of  the  peace,  as  is  required  by  the  Act  of  As- 
sembly, in  such  case  made  and  provided. 

2nd.  That  the  warrant  to  the  clerk  to  issue  said  attachment,  is  not 
signed  by  the  same  justice  of  the  peace  before  whom  said  affidavit 
was  made. 

3rd.  That  said  attachment,  and  the  proceedings  therein,  are,  in 
many  other  respects,  informal  and  insufficient. 

The  County  Court  quashed  the  attachment,  with  costs;  and  the 
plaintifiB  appealed  to  this  Court. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Doesby,  Chim- 
BEBS,  Spenoe,  Magbudeb,  and  Mabtin,  JJ. 
J.  H.  B,  'LatrobCj  for  the  appellants. 
W.  P.  MauUby^  for  the  appellee. 

^  -  •  MAaBUDEB,  J,,  delivered  the  opinion  of  this  Court.  It  is  no 
"^^^  reason  for  quashing  an  attachment,  issued  under  the  Act  of 
1795,  ch.  56,  that  the  oath  to  be  made  by  the  creditor,  was  made  before 
one  justice  of  the  peace  (of  a  difi'erent  county ;)  and  that  another  issued 
his  warrant  to  the  clerk  of  the  County  Court,  requiring  him  to  issue 
the  attachment.  The  oath  may  be  made  before  *'  a  Judge  of  any 
other  of  the  United  States,"  and  in  the  case  of  Smith  against  Oreen- 
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leaf  J  4:  H.  dk  McH.  291,  was  made  before  a  Jadge  of  one  of  the 
Goarts  in  Massachasets. 

The  Act  of  Assembly  is  quite  explicit.  The  creditor  is  to  make 
application  to  '^any  Judge  of  the  General  Court,  justice  of  the 
Gounty  Court,  or  justice  of  the  peace;"  and  'when  made  to  him, 
^^  the  said  Judge  of  the  General  Court,  justice  of  the  County  Court, 
or  justice  of  the  peace,"  is  to  issue  his  warrant.  An  affidavit  is  to 
be  produced  to  him,  with  the  cause  of  action ; — that  affidavit,  how- 
ever, the  law  does  not  require  to  be  made,  before  the  Judge  or  jus- 
tice who  issues  the  warrant,  but  before  ''any  Judge  of  the  General 
Court,  justice  of  the  County  Court,  or  justice  of  the  peace  of  this 
State ;" — it  is  added :  ''  or  before  any  Judge  of  any  other  of  the 
United  States,"  who,  of  course,  is  not  to  issue  the  warrant  for  an 
attachment.  The  justice  of  the  peace  who  issues  the  warrant,  must 
be  of  the  county  in  which  the  attachment  is  to  be  issued;  the  oath 
may  be  made  before  any  ''justice  of  the  peace  of  this  State." 

If,  therefore,  the  Court  in  deciding  this  case,  were  confined  to  the 
reasons  to  be  found  in  the  record,  this  judgment  would  *  be  ^q^ 
reversed.  It  has  been  decided  here,  that  in  the  case  of  a  ^^^ 
motion  in  arrest  of  judgment,  the  party  appellant  may,  in  this  Court, 
assign  other  grounds,  than  those  which  are  to  be  found  in  the 
record  ;  and  for  the  same  reason  it  seems  proper  not  to  confine  him, 
in  cases  of  this  description,  to  reasons  filed  with  the  motion  to 
quash  the  proceedings.  See  also,  Boarman  vs.  Israel  and  Pattersony 
1  Gill,  372. 

This  Court  thinks,  that  there  is  in  the  record  a  fatal  objection  to 
the  proceeding  by  attachment,  inasmuch  as  it  does  not  appear,  as 
the  law  requires,  that  the  debtor  was  a  citizen  of  the  State.  It  is 
certainly  not  to  be  sustained,  as  an  attachment  against  a  non-resi- 
dent, and  it  does  not  appear  that  he  was  a  citizen  of  the  State. 

Judgment  affirmed. 


John  T.  C.  G.  Watkins   and  Wife  vs.  Chabity  Seaes  ei  al. 

June,  1846. 

A  testator  devised  to  his  son  D.  his  heirs  and  assigns,  forever,  provided  he 
shall  attain  the  age  of  twenty* one  years,  or  die  leaving  issue;  but  in 
case  my  son  shall  die  without  issue,  or  before  he  arrives  at  the  age  of 
twenty -one,  then  I  give  and  devise  to  my  daughters,  for  life,  or  nntil 
their  marriage,  &c.  D.  lived  to  be  twenty-one  years  of  age,  and  died 
intestate,  and  without  issue.  Heldy  that  by  his  arrival  at  the  age  of 
twenty -one  years,  the  property  devised  to  him,  became  a  vested  estate. 
(a) 


(a)  Approved  in  Woollen  vs.  Frick,  88  Md.  444.    See  Chew  vs.  Weems^  1  H. 
&  McH.  265,  note  (a). 
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That  the  word  or,  in  the  second  clause  of  the  devise,  is  to  be  construed  copa- 
latively,  and ;  and  that,  thereby,  the  condition  on  which  the  limitation 
over  to  the  daughters  was  made  to  depend,  became  a  condition  of  defi- 
nite failure  of  issue,  [b) 

In  this  State,  a  limitation  over  of  land  to  devisee,  for  life,  after  an  indefi- 
nite failure  of  issue  of  a  prior  devisee,  does  not  convert  the  indefinite, 
into  a  definite  failure  of  issue,  (c) 

Where  there  was  devise  of  an  estate  in  fee,  with  a  limitation  over,  after  a 
dying  without  issue,  it  was  formerly  converted  into  an  estate  tail,  and 
the  limitations  over,  operated  by  way  of  remainder.  The  Acts  of  De- 
scents now  converts  that  estate  tail,  into  an  estate  in  fee. 

Appeal  from  the  Court  of  Chancery.    The  bill  in  this  canse  was 
filed  on  the  17th  December,  1844,  oy  the  appellants,  and  after  refer- 

/iOQ  ^^^^  ^^  *^^  ^^^  ^^''  ^^  •Caleb  Sears,  it  alleged,  that  shortly 
^^^  after  making  it,  the  said  Caleb  Sears  departed  this  life.  That 
after  the  death  of  the  said  Caleb,  yonr  oratrix  intermarried  with 
yonr  orator ;  and  that  Dennis  D.  Sears,  mentioned  in^  said  will  de- 
parted this  life  intestate  and  without  issue,  leaving  Eliza,  Lucretia 
and  Charles,  his  brother  and  sister  his  heirs-at-iaw.  That  the  said 
Dennis,  on  the  day  of  his  death,  had  attained  to  the  age  of  uearlj 
twenty-three  years,  and  was  over  the  age  of  twenty-one;  and  yonr 
orator  and  oratrix  are  advised,  that  having  attained  that  age,  he 
became  absolutely  entitled  to  the  projierty  devised  to  him  in  fee 
simple,  subject  to  the  life  estate  of  the  said  Charity,  and  that  on  his 
death  as  aforesaid,  intestate  and  without  issue,  the  same  descended 
to  his  brother  and  sisters,  as  his  heirs-at-law ;  the  limitation  over,  in 
case  of  his  dying  without  issue,  being  void  in  law.  That  after  the 
death  of  the  said  Dennis,  the  said  Lucretia  also  died,  without  issae 
and  intestate,  leaving  yonr  oratrix  Eliza  and  the  said  Charles,  her 
heirs-at-law,  so  that  your  oratrix  now  claims,  and  your  orator,  in  her 
right,  claims  to  be  entitled,  by  descent,  to  one-half  of  the  share,  or 
half  of  the  said  Dennis',  or  one-fourth  of  the  whole  of  the  said 
farm.  That  since  the  death  of  the  said  Lucretia,  the  said  Charles 
has  also  departed  this  life  intestate,  leaving  the  following  children 
his  heirs-at-law,  viz :  Elizabeth  A.  Sears,  .&c.  That  the  said  half  of 
the  farm  devised,  as  above  mentioned,  to  the  said  Dennis  D.  Sears, 
and  which  has  descended  to  your  oratrix,  Eliza,  and  the  infant  chil- 
dren of  the  said  Charles,  is  too  small  for,  and  otherwise  incapable  of 
division,  without  loss  and  injury  to  all  parties,  and  is  now  of  no  ose 
or  advantage  to  any  of  them ;  but  that  the  sale  thereof,  with  the 
consent  of  the  said  Charity,  would  be  for  the  advantage  of  all. 
Prayer  for  the  sale  of  the  said  Dennis'  half  of  the  said  land,  for  the 
purposes  of  partition,  and  that  when  sold,  the  proceeds  thereof  may 
be  distributed  according  to  right  and  equity,  after  assigning  to 


(b)  Approved  in  Woollen  vs.  Fricky  88  Md.  444.    See  Cfiew  vs.  Weem,  1  H- 
&  McH.  266,  note  (b) 

(c)  But  see  Rev.  Code,  Art.  49,  sec.  9. 
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the  said  Charity  her  portion  thereof,  in  lien  of  her  life  estate,  and 
for  other  and  further  relief,  &c. 

•  The  will  of  Caleb  Sears,  dated  30th  October,  1829,  de- 
vised :  4:11^ 

"First.  I  bequeath  and  devise  to  my  beloved  wife,  Charity,  all  my 
estate,  both  real  and  personal,  during  her  natural  life,  and  do  longer; 
and  after  her  death,  I  direct,  that  the  farm  on  which  I  now  reside, 
called  the  *  Plains,'  shall  be  divided  into  two  eqnal  parts,  as  to  num- 
ber of  acres,  by  an  east  and  west  line ;  and  the  southern  half  of  the 
said  farm,  I  give  and  devise  to  my  son,  Charles  C.  Sears,  his  heirs 
and  assigns  forever;  and  the  northern  half  of  the  said  farm,  I  give 
and  devise  to  my  son,  Dennis  D.  Sears,  his  heirs  and  assigns  forever, 
provided  he  shall  attain  the  age  of  twenty-one  years,  or  die,  leaving 
issue;  but  incase  my  said  son,  Dennis,  shall  die  without  issue,  or 
before  he  arrives  at  twenty-one  years  of  age,  I  then  give  and  devise 
the  said  northern  half  of  my  farm  to  my  two  daughters,  Lucretia 
and  Eliza,  to  be  equally  divided  between  them,  so  long  as  they  shall 
remain  unmarried;  but  whenever  either,  or  both  of  my  said  daugh- 
ters shall  die  or  marry,  I  give  and  devise  the  portion  or  portions,  of 
the  daughter  or  daughters,  so  dying  or  marrying,  to  my  son  Charles, 
his  heirs  and  assigns  forever." 

Charity  Sears,  the  widow  of  the  said  Caleb,  answered  the  bill,  con- 
sented to  a  sale,  and  to  take  a  proportion  of  the  proceeds  thereof,  for 
her  life  estate. 

The  other  defendants,  infants,  also  answered  the  bill,  by  guardian, 
and  proof  was  taken  to  show  the  estate  incapable  of  division,  &c.,  as 
alleged. 

On  the  19th  April,  1845,  the  Chancellor  [Bland,]  decreed,  that 
the  bill  of  complaint  be  dismissed  with  costs,  being  of  opinion,  that 
it  was  the  intention  of  the  testator  to  give  the  half  of  his  land  to 
his  son  Dennis,  in  fee,  in  case  he  should  leave  any  child  or  issue, 
living  at  the  time  of  his  death ;  bnt  if  not,  then  it  was  to  pass  to 
the  testator's  daughters,  as  specified;  and  afterwards  to  his  son 
Oharles  in  fee. 

The  complainants  appealed  to  this  Court. 

The  cause  was  argued  before  Aboheb,  C.  J.,  Dobsey,  Cham- 
BBBS,  Magbudbb,  and  Mabtin,  JJ. 

•  Nicholas  Hammond  and  McLean^  for  the  appellants,  cited  ^q- 
Soulle  vs.  Gerard^  Cro.  Miz.  525 ;  Walsh  vs.  Peterson,  3  AtJc.  *"* 
193:  Frammingham  vs.  Bond,  1  Wilson,  140 ;  Fairfield  vs.  Morgan,  5 
Boss,  and  Pull.  38,  55 ;  Lessee  of  Hauer  vs.  Shutz^  2  Binney,  532 ; 
Dallam  vs.  Dallam,  1  H.  <&  J,  220;  Baborg  vs.  Hammond,  2  H.  &  O. 
^ ;  Arnold  vs.  Buffum,  2  Mason,  208 ;  lAppett  vs.  Hopkins,  1  Oall, 
454,  461 ;  Sayward  vs.  Sayward,  7  Oreenleaf,  210 ;  Orant  et  al,  vs. 
Dyer  et  al.  2  Dow,  87 ;  Jackson  vs.  Blanshan,  6  John.  56 ;  1  Jarman  on 
WiUs,  441 ;  Barlow  vs.  Salter,  17  Ves.  479 ;  Newton  vs.  Griffith,  1  H. 
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&  0. 119 ;  Lillihridge  vs.  Adie,  1  Masonj  224 ;  HaxUm  vs*  Archer^  3  0. 
4&  J.  199 ;  Haines  vs.  Witmer,  2  Yates^  407 ;  Bart  V8.  l>art,  7  dmn. 
250  ;*2  Jarman  on  Wills j  434 ;  Tenny,  Lessee  of  Agar  V8.  ui^ar,  12  East^ 
253;  iSmttA  vs.  /Swi^A,  2E.dbJ.  314 ;  W<?W«  vs.  BenU^  2Q.&  J.  458;  Pw. 
on  Dev.  257. 

^.  T.  JS.  Worihington  and  A.  BandaU,  for  the  appellees,  cited 
PoweU  on  Devises,  21  Xa?^  jU5.  37 ;  Bar  Jeer  vs.  Sureiees,  2  Stra$tgt^ 
1175,  and  note;  Fan  Middlesmith  vs.  Sc^^^ncA:,  3  Ealsteadj  29;  Dex, 
il^c.  vs.  Xa^tteaf*,  1  /Sou^A.  301 ;  Fosdick  vs.  Oomelly  1  John.  440. 

Dorset,  J.,  delivered  the  opinion  of  this  Coort.  By  the  deviae 
on  which  the  questions  before  as  arise,  the  testator  gives  the  land 
in  dispute,  ^^  to  his  son,  Dennis  D.  Sears,  his  heirs  and  assigns  for 
ever,  provided  he  shall  attain  the  age  of  twenty-one  years,  or  die, 
leaving  issue;  but  in  case  my  son  Dennis  shall  die  without  issue,  or 
before  he  arrives  at  twenty-one  years  of  age,  I  then  give  auid  devise 
the  said  northern  half  of  my  farm  to  my  two  daughters,  Lacretia 
and  Eliza,  to  be  equally  divided  between  them,  so  long  as  they  re- 
main unmarried ;  but  whenever  either,  or  both  of  my  said  daughters, 
shall  die  or  marry,  I  give  and  devise  the  portion  or  portions,  of  the 
daughter  or  daughters,  so  dying  or  marrying,  to  my  son  Charles,  his 
heirs  and  assigns  forever." 

-  ^  •  It  is  wholly  unnecessary,  in  this  case,  to  enquire,  or  to  ex- 
*^^  amine  the  authorities  referred  to,  whether  the  first  part  of  the 
devise  to  Dennis,  was  a  condition  precedent,  or  a  condition  sabse- 
quent ;  as  by  his  arrival  at  the  age  of  twenty -one  years,  the  property 
devised  to  him  became  a  vested  estate. 

That  the  word  '*or,"  in  the  succeeding  part  of  the  devise,  pre- 
scribing the  condition,  on  which  the  limitation  over  to  the  dao/jfh- 
ters,  was  to  take  effect,  is  to  be  construed  copulatively,  as  if  it  were, 
<^  and ;"  and  that,  thereby,  the  alternative  condition,  (literally  con- 
struing the  will,)  of  indefinite  failure  of  issue,  upon  which  the  limi- 
tation over  is  made  to  depend,  became  a  condition  of  definite  failure 
of  issue,  we  regard  as  too  clear  for  argument  upon  the  following 
authorities :  PeUs  vs.  Brown,  Cro,  Jac.  590 ;  Belles  vs.  OiUespie^  5 
Bandolph^s  Beps.  273 ',  Brooders  and  Wt/c  vs.  Turner,  lb.  308;  Ar- 
nold and  another  vs.  Buffunij  2  Mason,  208 ;  Doe  vs.  Taylor,  2  South- 
ard, 413 ;  Fairfield  vs.  Morgan,  5  Bos.  &  Pul.  38 ;  Lessee  of  Dag  vs. 
Day,  16  Fast,  67 ;  Frammingham  vs.  Brand,  1  Wilson,  140 ;  Lessee  of 
Bauer  vs.  Shutz,  2  Binn,  532;  Baborg  vs.  Hammond,  2  H.  A  O.^y 
and  Dallam  vs.  Dallam,  1  H.  4&  J.  220. 

That  in  this  State  a  limitation  over  of  land  to  a  devisee  for  life,  after 
an  indefinite  failure  of  issue,  does  not,  as  has  been  contended  in  the 
argument  of  this  case,  convert  the  indefinite  into  a  definite  failure 
of  issue,  we  think  fully  established  by  the  cases  of  Newton  vs. 
Orifflth,  IE.  i&O.  Ill  I  and  Hoxton  vs.  AroAer,  3  O.  cfc  J.  199. 
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But  suppose,  as  has  been  ui^ed  in  the  argament  for  the  appellees, 
the  word  ^^  or,"  above  mentioned,  is  to  be  construed  disjunctively ; 
and  that  the  limitation  over,  after  a  dying  without  issue,  means  an 
indefinite  failure  of  issue;  how  does  that  better  their  condition T 
By  such  a  construction,  the  fee  simple  estate  given  to  Dennis,  in  the 
first  part  of  the  devise,  is  converted  into  an  estate  tail,  and  the  limi- 
tations over  operate  by  way  of  remainder,  not  by  way  of  executory 
devise;  and  the  Act  of  Descent  of  this  State,  would  convert  the 
estate  tail,  into  an  estate  in  fee;  whereby  the  limitation  over  to 
Charles  and  his  heirs,  becomes  wholly  inoperative  and  void.  The 
appellants,  *  therefore,  are  clearly  entitled  to  the  relief  sought  .  ^ 
by  their  bill.  ^^^ 

This  Court  will  sign  a  decree,  reversing  the  decree  of  the  Chan- 
cery Court,  and  remanding  the  case  to  the  Court  of  Chancery,  that 
such  further  proceedings  may  be  had  therein,  as  the  nature  of  the 
case  may  require.  Decree  reversed^  and  cause  remanded. 


Thb  Savage  Manufacturing  Company  vs.  Henby  H.  Owings. 

June,  1846. 

Upon  an  application  by  petition  to  the  County  Court  to  open  a  road,  a  com- 
mission was  ordered,  and  the  Court  adjudged  the  road  to  be  opened. 
JETe/d,  that  an  appeal,  did  not  lie  from  that  decision,  (a) 

Unless  by  express  provision  of  some  Act  of  Assembly,  an  appeal  will  not 
lie  in  any  case  in  which  a  writ  of  error  would  not  lie. 

The  jurisdiction  of  the  County  Courts,  in  opening  roads,  is  not  exercised  by 
virtue  of  its  general  powers  as  a  Court  of  common  law,  but  by  virtue  of 
a  special  delegation  of  power.  A  writ  of  error  will  not  lie  to  a  Court 
vested  with  special  jurisdiction,  and  which  does  not  proceed  accordiug 
to  the  forms  of  the  common  law.  (a) 

Courts  of  law  will  incidentally  enquire  into  the  validity  of  the  judgments 
of  special  jurisdictions,  whenever  such  enquiry  becomes  necessary  in 
the  exercise  of  their  ordinary  powers. 

Appeal  from  Howard  District  Court.  On  the  27th  September, 
1842,  the  appellee  and  others,  filed  their  petition  in  the  said  Court, 
stating,  that  they  and  others,  were  interested  in  having  a  road 
opened  and  straightened  in  Howard  District ;  to  begin  at  the  junc- 
tion of  the  old  Anne  Arundel  County  road  with  the  Columbia  Turn- 
pike, near,  &c.,  running  through  the  lands  of  the  appellant  and 


(a)  Approved  in  Crockett  vs.  Parke^  7  Gill,  240;  Webster  vs.  Cockey,  9  Gill, 
M;  Bundle  vs.  Baltimore,  28  Md.  3«2;  Worthington  vs.  Herron,  89  Md.  147; 
Warfldd  vs.  Latrobe,  46  Md.  180;  Meyer  vs.  Steuart,  48  Md.  425;  MargraffvB. 
Cunningham,  57  Md.  589.  From  a  special,  limited  jurisdiction,  no  appeal 
will  lie  unless  provided  for  by  legislative  enactment.  Wd)ster  vs.  Cockey. 
Bee  Condones  Case^  8  G.  &  J.  285,  note. 
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others,  to  the  Washington  Tarnpike  Boad  about  five  miles  in  length ; 
that  the  public  convenience  directed  that  the  uaid  road  should  be 
opened,  &c.,  and  made  a  public  county  road ;  that  a  road  mnniDg 
almost  exactly  where  it  is  intended  this  road  shall  run,  has  been 
used  for  a  great  number  of  years  by  a  large  proportion  of  the  people 
-  ^  of  the  neighborhood,  as  their  road  to  church,  •  mill  and  mar- 
*«^®  ket,  they  believing  the  same  to  be  a  public  highway,  until  re- 
cently, an  agent  of  the  appellants  threatened  to  hinder  and  obstruct 
some  of  your  petitioners,  and  others,  in  the  use  thereof.  Prayer  to 
open  and  straighten  the  road,  for  general  relief,  and  a  commission, 
as  directed  by  the  Acts  of  Assembly. 

A  commission  was  issued,  and  the  route  of  the  road  surveyed ;  re- 
IK>rted  favorably  upon,  &c.,  and  returned  to  the  Court. 

The  appellants  filed  a  caveat  against  the  confirmation  of  the  com- 
missioner's return ;  but  the  Court,  on  the  11th  March,  1844,  con- 
firmed the  report,  and  adjudged  the  road  to  be  opened  and  straight- 
ened. The' appellants  then  moved  the  Court  to  strike  out  the  judg- 
ment of  confirmation,  and  suggested  a  variety  of  grounds  for  their 
motion ;  all  of  which  the  District  Court  overruled ;  and  from  all 
which  they  appealed  to  this  Court. 

The  cause  was  argued  before  Abcheb.  C.  J.,  Chambers  and 
Mabtin,  JJ. 
N.  WilliamSj  for  the  appellants. 
N.  Brewer  of  J.,  and  A.  Bandallj  for  the  appellee. 

Chambers,  J.  delivered  the  opinion  of  this  Court.  By  the  statute 
law  of  this  State,  an  appeal  is  authorized,  as  a  more  convenient  and 
less  expensive  mode  than  the  writ  of  error,  by  which  to  take  the  pro- 
ceedings of  a  common  law  Court,  or  Court  of  equity,  into  the  Coort 
of  Appeals  for  revision.  Unless  by  the  express  provision  of  some 
Act  of  Assembly,  an  appeal  will  not  lie,  in  any  case  in  which  a  writ 
of  error  would  not  lie. 

It  is  not  claimed,  that  in  relation  to  the  case  before  us,  there  is 
any  express  provision,  by  Act  of  Assembly,  authorizing  an  appeal. 

Jurisdiction  of  this  proceeding  is  not  exercised  by  the  Coant;: 
Court,  in  virtue  of  its  general  powers,  as  a  Court  of  common  law;  it 
is  vested  by  a  special  delegation  of  power  and  by  the  terms  of  the 
Act  which  confers  it,  to  be  exercised,  not  according  to  the  forms  and 
course  of  the  common  law,  but  in  a  special  and  peculiar  mode. 

•  Very  many  instances  occur  in  our  statutes,  of  such  pecn- 
*"''  liar  jurisdiction  confided  to  the  County  Courts,  occasioned, 
without  doubt,  in  part  from  the  fact  that  the  personal  and  local  in- 
formation of  the  Judges,  qualified  them  to  hear  and  decide  such  cases 
with  singular  advantage. 

Where,  from  the  probable  occurrence  of  legal  difficulties,  or  finain 
other  causes,   the  Legislature  deemed  it  proper  that  the  decision 
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should  be  revised  io  the  Superior  Court,  it  has  been  so  expressly  de- 
clared, as  in  the  case  of  trials  upon  allegations  of  fraud  against  an 
insolvent  petitioner,  or  upon  issues  from  the  Orphans'  Court,  and 
other  instances. 

This  peculiar  jurisdiction  is,  in  some  instances,  conferred  also  upon 
inferior  tribunals,  not  considered  as  Courts  of  common  law,  in  any 
respect.  Thus  the  power  to  open,  alter,  and  close  public  roads,  has 
been  given  to  the  Levy  Courts,  in  some  of  the  counties,  concurrently 
with  the  County  Courts ;  surely  no  writ  of  error  would  avail,  to  bring 
before  us  the  proceedings  of  a  Levy  Court,  and  yet  if  the  Legislature 
had  considered  it  wise  to  provide  for  an  appeal  from  the  Levy  Court 
to  this  Court  in  such  a  case,  it  would  only  be  in  analogy  to  other  in- 
stances. 

It  is  a  general  and  sound  rule  that  a  writ  of  error  will  not  lie  to  a 
Court  vested  with  special  jurisdiction,  and  which  does  not  proceed 
according  to  the  forms  of  the  common  law. 

The  Courts  of  law  will,  of  course,  incidentally  enquire  itto  the  va- 
lidity of  the  judgments  of  such  special  jurisdictions,  whenever  such 
enquiry  becomes  necessary  in  the  exercise  of  their  ordinary  powers 
and  it  is  only  in  this  incidental  mode,  that  their  validity  may  be 
questioned. 

This  not  being  a  case  in  which  a  writ  of  error  would  lie,  and  the 
Act  of  1818,  chap.  89,  being  silent  as  to  an  appeal,  we  think  the  mo- 
tion to  dismiss  must  prevail.  Appeal  dismissed. 


•  Oeobge  W.  Moeeland  vs.  W.  W.  Bowling. — June,    50O 

1846. 

Where  process  is  duly  returned,  the  pcurty  affected  by  it  is  bound  to  take 
notice  of  the  proceeding;  and  in  proper  time,  and  while  the  process  is 
before  the  Court,  move  for  any  order  or  judgment  in  relation  to  it.  (a) 

Parties  have  a  day  in  Court,  for  the  purpose  of  being  heard;  and  failing  to 
avail  themselves  of  it,  they  must  thenceforth  submit  to  the  injury  or 
inconvenience  which  their  own  neglect  has  occasioned,  (b) 

Where  the  return  of  a  sheriff  is  not  made  to  the  term  at  which  the  process 
is  returnable,  but  after  the  actual  sittings  of  the  Court  were  over,  at  a 
day  in  vacation,  parties  objecting  to  it,  are  not  bound  to  move  until  the 
next  term. 

A  sheriff  may  retain  a^.  fa.  in  his  hands,  after  a  levy,  and  after  an  ineffec- 
tual effort  to  sell,  not  only  until  the  return  day  has  passed,  but  until 
several  terms  have  passed,  and  may  then  sell,  (c) 

It  is  at  the  option  of  the  plaintiff  to  rule  a  return  of  the  fi.  fa.  and  issue  a 
vendi.  exponas;  or  to  allow  the  sheriff  to  continue  to  act  under  the^.  fa. 


(a)  Approved  in  Eakle  vs.  Smith.  24  Md.  362. 
lb)  Cited  in  Anders  vs.  Devries.  26  Md.  227. 
(c)  Cited  in  Busey  vs.  Tuck.  47  Kd.  174. 
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On  a  motion  to  set  aside  a  sale  returned  under  ekfi,fcL.  it  is  the  necesMry 
and  uniform  praotice,  to  examine  into  all  the  fkcts  by  parol  or  other 
proof,  and  not  regard  technioal  estoppels. 

The  Act  of  1816,  chap.  129,  ih  express,  that  notice  of  a  sale  under  a  fi,f(L 
should  be  set  up  at  two  or  more  public  places  in  the  county,  besides  the 
Court  house,  and  upon  failure  to  give  such  notice,  the  sale  will  be  set 
aside,  on  motion  made  in  due  time  when  the  writ  is  returned. 

APPBiX  from  St.  Mary's  County  Coart.  On  the  31  at  January, 
1845)  William  W.  Bowling  sued  oat  a  writ  of  fieri  faciasj  apon  judg- 
ment against  George  W.  Moreland  and  Henry  G.  Garner,  retarnable 
to  the  1st  Monday  in  March  of  that  year.  This  writ  was  levied  the 
1st  and  3d  Febrnary,  1845 ;  the  property  sold  on  the  7th  March, 
1845,  and  the  writ  returned  to  the  Connty  Court. 

At  March  Term,  1845,  the  appellant  moved  to  set  aside  the  sale: 

1.  That  dae  and  legal  notice  was  not  given  to  the  defendant,  and 
the  pablic,  of  the  time  and  place  of  sale. 

2.  That  ^1  the  property  sold,  except,  &c.,  was  absent  at  the  time 
of  sale,  and  thereby  the  pablic  was  pravented  from  judging  of  its 
value. 

3.  The  whole  property,  real  and  persouiEtl,  was  sold  at  a  grossly  in- 
adequate price. 

4.  The  real  estate  was  worth  three  times  as  much  as  it  sold  for, 
and  would  sell  for;  that  the  sale  was  made  at  Leonardtown,  a  great 
distance  from  the  land  and  real  estate. 

*  5.  The  sale  was  made  under  a^./a.,  and  the  sheriff,  in  the 
^^^  execution  of  a  sound  discretion,  ought  not  to  have  sold  it,  but 
returned  it,  and  obtained  a  venditioni  exponas. 

6.  That  the  property  was  sold  after  the  return  day  of  the^lm 

7.  That  the  return  of  the  sheriff  on  its  face,  avoids  the  sale,  as  it 
states,  that  the  purchase  money  was  first  paid. 

8.  That  more  property  was  sold  than  was  necessary  to  pay  the  ex- 
ecntions. 

At  the  hearing  of  the  motion,  a  variety  of  depositions  were  flied, 
as  to  the  value  of  the  property ;  its  situation  and  condition  at  the 
time  of  sale. 

The  sheriff  who  made  the  levy,  deposed,  that  *'  he  gave  upwards 
of  twenty  days  clear  notice  of  sale  in  the  Leonardtown  Herald,  a 
paper  published  in  St.  Mary's  County,  at  the  Court  house  door,  and 
at  no  other  plac^."  The  land  lay  about  fifteen  miles  from  Leonard- 
town. 

It  also  appeared,  that  return  of  the  execution,  made  by  the  sheriff, 
was  not  made  at  the  regular  March  Term  of  1845,  but  that  the  sheriff 
brought  it  into  the  clerk's  office  in  vacation,  sometime  in  May,  1845, 
when  the  entry  of  the  return  of  sales  was  made ;  that  after  the  ad- 
journment of  the  regular  March  Term,  the  rule  return  of  tbe^.  f^h 
was  entered  by  the  clerk,  as  under  a  general  order  of  the  Cooit. 
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The  Oonnty  Ooart  overrnled  the  motion  to  qaash  the  sale,  and  the 
naid  G.  W.  Moreland,  one  of  the  defendants,  and  whose  property 
was  levied  upon,  appealed  to  this  Court. 

The  canse  was  argaed  before  Abcheb,  G.  J.,  Dobsey,  Ghambebs, 
Spbkce,  and  Mabtin,  JJ. 

Orain^  for  the  appellant.    ThomtM,  for  the  appellee. 

Ghakbebs,  J.  delivered  the  opinion  of  this  Gonrt.  Where  pro- 
cess is  duly  returned,  the  party  affected  by  it  is  bound  to  take  notice 
of  the  proceeding ;  and  in  proper  time,  and  while  the  process  is  be- 
tore  the  Gonrt,  move  for  any  order  or  judgment  in  relation  to  it. 

*  Parties  have  a  day  in  Gourt,  for  the  purpose  of  being  -^^^ 
heard;  and  failing  to  avail  themselves  of  it,  they  must  thence-  ^V 
forth  submit  to  the  injury  or  inconvenience  which  their  own  neglect 
has  occasioned. 

The  present  case,  however,  is  not  embraced  by  these 'principles, 
which  regulate  the  general  practice,  and  which  we  do  not  mean  to 
disturb.  The  return  of  the  sheriff  was  not  made  to  the  term  at 
which  the  writ  was  returnable,  nor  could  it  be,  as  the  sale  was  made 
at  a  day  subsequent  to  the  return  day.  To  require  a  party  to  take 
exception  to  a  sale,  under  a^./a.,  at  the  term  to  which  the  writ  is 
made  returnable,  as  a  universal  rule,  (as  contended  for  by  the  appel- 
lee's counsel,)  would  be  a  manifest  denial  of  justice. 

A  sheriff  may  retain  ^ft.fa.  in  his  hands,  after  a  levy,  and  after 
an  ineffectual  effort  to  sell,  not  only  until  the  return  day  has  passed, 
but  until  several  terms  have  passed,  and  may  then  sell.  It  is  at  the 
option  of  the  plaintff  to  rule  a  return  of  the  fi.  fa,  and  issue  a  vendi. 
exponas)  or  to  allow  the  sheriff  to  continue  to  act  under  v^fi.fa. 

Now,  in  such  a  case,  where  the  sale  has  not  been  made  until  two 
terms  have  passed,  would  it  not  be  a  mockery  to  say  to  an  injured 
defendant,  or  his  other  creditors,  that  redress  would  have  been  given 
if  the  application  had  been  earlier?  The  law  requires  no  such  im- 
possibility, as  to  move  to  set  aside  a  sale  before  it  is  made.  It  is  suf- 
ficient that  it  be  made  at  the  term,  to  which  the  writ  is  in  fact  re- 
turned. 

In  this  case,  the  return  was  placed  in  the  clerk's  office  in  vacation; 
it  was  not  in  any  proper  sense  <^ returned  to  the  Gourt"  atthatti4ne, 
for  the  Gourt  was  not  in  session.  It  must  be  regarded  as  made  to 
the  ensuing  August  Term,  and  at  that  term  the  motion  was  made. 

It  is  objected,  that  the  record  states  the  return  to  he  made  to  the 
March  Term,  and  cannot  be  Contradicted.  The  record  also  stales, 
that  the  return  was  not  made  pursuant  to  the  command  of  the  writ, 
and  a  rule  is  entered  requiring  the  return,  but  not  limiting  any  par- 
ticular day  therefor.  But,  on  motion  of  this  kind,  it  is  the  neces- 
sary and  uniform  practice,  to  examine  into  all  the  facts  by  parol  or 
other  proof,  and  not  regard  technical  estoppels. 
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^  •The  authority  of  the  Court  being  shown,  t^  examine  into 
^^^  the  facts,  there  can  be  no  doubt  of  the  propriety  of  grantiog 
the  motion  to  set  aside  the  sale. 

Without  going  into  the  other  considerations,  which  might  lead  to 
the  same  result,  it  is  sufficient,  that  legal  notice  has  not  been  given. 
The  sheriff  himself,  proved,  that  the  notice  of  sale  had  been  pab> 
lished  in  a  newspaper ; — and  set  up  at  the  Court  house  door,  and  at 
<<  no  other  place."  The  Act  of  1816,  chap.  129,  is  express,  that  no- 
tice should  be  set  up  at  two  or  more  public  places  in  the  county,  be> 
sides  the  Court  house. 

Judgment  reversed  with  costs — rule  to  shew  cause  made 

absolute — and  cause  remanded. 


} 
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ABATEMENT. 

See  Pleading,  5. 

APPEAL  AND  ERROR. 

1.  Since  the  Act  of  1825,  ch.  117,  no  point  can  be  insisted  upon,  by  the 

appellant,  which  was  not  raised  by  the  Court  below;  and  this  Court 
cannot  act  on  a  question  which  shall  not  appear  to  have  been  pre- 
sented to  the  County  Court.    Bullitt  vs.  Musgrave^  24. 

2.  All  questions  necessarily  raised  by  a  prayer  in  the  County  Court,  we 

must  presume  were  brought  to  the  attention  of  that  tribunal.    lb, 

3.  The  Act  of  1841,  c.  11 ,  relating  to  appeals  in  equity  cases,  did  not  con- 

template a  total  repeal  of  the  Act  of  1880,  c.  185.  It  repealed  only 
that  portion  of  the  latter  Act  which  had  abridged  the  right  of 
appeal,  leaving  in  force  the  other  part  of  the  first  section  of  the  Act 
of  1830,  as  to  the  effect  of  an  appeal  from  a  final  decree,  when  taken. 
Duganet  al,  vs.  Gittings  et  al,  100. 

4.  The  refusal  of  a  prayer,  which  ought  not  to  have  been  granted,  though 

made  upon  erroneous  constructions  of  the  evidence,  is  not  error  in 
the  County  Court.     Budd  vs.  Brooke^  147. 

5.  By  the  Act  of  1791,  ch.  68,  an  appeal  is  given  from  the  judgment  of  a 

magistrate  to  the  next  County  Court;  but  such  appeal  shall  not 
operate  as  a  stay  of  execution,  or  supersedeas  of  the  judgment, 
unless  an  appeal  bond  be  filed  at  the  time  of  taking  such  appeal. 
Brewer  vs.  Smithy  225. 

6.  Under  this  Act,  the  appeal  might  be  taken  at  any  time  after  the  ren- 

dition of  the  judgment,  provided  it  be  taken  to  the  County  Court 
next  thereafter.    lb. 

7.  By  the  Act  of  1818,  ch.  160,  appeals  not  taken  to  the  next  County 

Court,  shall  not  be  dismissed;  unless  the  Court  shall  be  satisfied, 
that  the  appellant  had  notice  of  the  judgment,  at  least  ten  days 
before  the  sitting  of  the  County  Court.    lb, 

8.  The  sole  object  of  the  Act  of  1825,  ch.  68,  was  to  provide  a  remedy, 

where  executions  on  magistrate's  judgments  had  been  levied  within 
fourteen  days  after  their  rendition;  and  in  cases  where  an  appeal  had 
been  taken,  and  appeal  bond  filed,  within  such  fourteen  days,  it  was 
to  operate  as  a  supersedeas  of  an  execution  levied.    lb, 

9.  In  an  action  upon  an  appeal  bond,  with  condition  to  prosecute  an 

appeal  from  a  judgment  of  a  justice  of  the  peace,  with  effect,  &c., 
it  is  no  defence,  since  the  Act  of  1829,  ch.  236,  that  the  bond  was 
executed  more  than  sixty  days  after  the  date  of  the  judgment 
therein  recited,  and  from  which  the  appeal  was  taken.    lb, 
24  3g. 
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APPEAL  AND  ERROR.— ConWnwed. 

10.  Where  an  action  was  brought  on  the  administration  bond  of  L  B^s 

estate,  for  the  use  of  J.  and  in  the  progress  of  the  cause,  the  plain- 
tiff asked  leave  to  strike  out  the  use,  and  enter  the  cause,  for  the  use 
of  the  administrator  de  bonis  non  of  L.  B.  who  proposed  to  chum  an 
unad ministered  balance  of  money  in  the  hands  of  the  first  adminis- 
trators, and  tendered  a  replication  to  that  effect;  the  County  Govt 
overruled  the  motion,  from  which  the  plaintiff  entered  an  appeal  on 
the  record. .  After  this,  the  plaintiff  being  called  to  join  in  demurrer 
with  the  defendant,  made  default,  and  a  non-suit  was  entered  against 
him.    Held^  that  an  appeal  did  not  lie.    State  vs.  Bryan ^  298. 

1 1 .  Where  a  variety  of  prayers  were  submitted  to  the  Court  by  the  plain- 

tiff and  defendant,  and  the  instruction  given  by  the  Judge  to  the 
jury,  covered  the  whole  ground  of  controversy,  the  judgment  will 
not  be  reversed,  though  some  of  the  prayers  refused,  were  in  them- 
selves correct.    Mutual  Safety  Ins.  Co.  vs.  Cohen^  338. 

12.  Upon  an  afiplication  by  petition  to  the  County  Court  to  open  a  road,  a 

commission  was  ordered,  and  the  Court  adjudged  the  road  to  be 
opened.    HeZd,  that  an  appeal  did  not  lie  from  that  decision.   5at?age 
Manufg  Co.  vs.  Owings,  368. 
See  Attachment,  5,  81. 
Equity,  9. 
Evidence,  2,  10,  18. 

ARBITRATION  AND  AWARD. 

1 .  Where  the  nature  of  an  enquiry  before  arbitrators,  was  such  as  to 

render  notice  of  their  intended  action  necessary,  a  prayer  founded 
upon  the  supposed  sufficiency  of  their  award,  in  an  action  upon  it, 
which  is  silent  upon  the  question  of  notice,  and  claims  that  the  plain- 
tiff is  entitled  to  recover  upon  the  award,  irrespective  of  notice, 
though  there  was  evidence  of  it,  ought  not  to  be  granted.  BvUitt 
vs.  Mv^grave,  24. 

2.  Where,  from  the  nature  of  a  submission,  the  judgment  of  arbitrators 

may  be  influenced  or  enlightened  by  the  adduction  of  evidence,  the 
parties  are  entitled  to  notice  of  the  time  and  place  of  their  proceed- 
ing to  investigate  the  matters  submitted  to  them.    J&. 

8.  Where,  by  an  agreement  to  rent  a  fishery,  the  tenant  had  the  privi- 
lege of  getting  timber  out  of  the  lands  of  his  landlord  for  the  pur- 
pose of  erecting  buildings  which,  when  erected,  were  to  be  the  prop- 
erty of  the  landlord,  so  far  as  his  timber  was  used,  and  the  tenant 
was  to  be  at  liberty  to  remove  the  materials  he  might  supply,  so  far 
as  it  could  be  done  without  injury  to  the  landlord's  interest;  an 
agreement  was  subsequently  made  to  purchase  M^s  materials,  and 
refer  the  value  of  them  to  arbitrators,  who,  without  notice  to  the 
parties,  proceeded  to  make  an  award.  Held :  that  under  such  cir- 
cumstances it  was  an  open  question  of  fact,  whether  matters  had 
not  been  awarded  upon,  which  had  not  been  submitted.    lb. 

4.  Where  matters  not  submitted  are  included  in  an  award,  which  cannot 
be  separated  from  the  matters  referred,  the  award  is  void,  unless 
what  had  been  done  by  the  arbitrators  has  been  subsequently  rati- 
fied by  the  parties  to  be  affected  by  their  act.    lb. 
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ARBITRATION  AND  AWARD,— Continued. 

5.  An  agent  appointed  to  submit  a  claim  to  arbitration  is  not  thereby 

authorized  to  ratify  and  confirm  the  award  when  made.    lb. 

6.  When  the  design  of  one  party  was  to  purchase,  and  the  other  to  sell, 
materials,  which,  by  the  terms  of  a  lease,  the  latter  had  a  right  to 
remove  at  the  end  of  his  term,  and  an  agreement  in  relation  to  such 
purchase  was  submitted  to  arbitrators,  if  purchase  money  is  to  be 
paid,  it  should  appear  what  were  the  articles  appraised,  so  that  the 
vendee  might  obtain  title;  and  where  some  of  the  articles  were  par- 
ticularized, and  some  were  not,  but  were  included  under  an  et  cetera^ 
the  award  is  uncertain  and  void.    lb. 

7.  Under  the  Act  of  1785,  eh.  80,  sec.  11,  the  Courts  have  power  to  enter 

judgments  on  awards  returned  under  that  Act,  notwithstanding  the 
death  of  either  of  the  parties  to  the  cause  referred.  Turner  vs. 
Maddox^  141. 

8.  So  in  an  action  upon  a  contract  to  indemnify  one  from  the  con- 

sequences of  a  judgment  to  be  rendered  in  a  pending  suit,  and 
which  suit  was  referred  under  the  Act  of  1785,  and  during  the  re- 
ference, the  person  to  be  indemnified  died,  the  defendant,  the 
guarantor,  cannot  impeach  the  validity  of  such  judgment  by  show- 
ing the  death  of  the  defendant  therein,  before  it  was  rendered  upon 
the  award.    lb. 

ASSIGNMENT. 

1.  C.  brought  an  action  of  debt  against  the  maker  of  a  single  bill,  pay- 

able to  B.  and  declared  upon  it  under  the  Act  of  1829,  ch.  61,  as 
assigned  to  him  in  writing.  The  defendant  pleaded  in  bar,  that  it 
was  not  assigned  in  writing  to  the  plaintiff,  but  endorsed  in  blank 
by  the  obligee;  upon  general  demurrer  the  Court  rendered  judgment 
for  the  plaintiff.     Chesley  vs.  Taylor^  189. 

2.  The  assignee  of  a  bond,  or  other  chose  in  actiony  is  unable  to  maintain 

an  action  on  the  instrument,  in  his  own  name,  by  the  provisions  of 
the  Act  of  1829,  unless  there  was  an  assignment  of  it  in  writing, 
signed  by  the  party  authorized  to  make  the  same.     lb. 

3.  A  blank  endorsement  and  delivery  of  the  bill  constituted  the  party  to 

whom  it  was  delivered,  its  absolute  owner;  and  conferred  upon  the 
holder  the  power  to  fill  up  the  blank,  with  a  full  assignment  of  the 
interest  to  himself,    lb. 

4.  A  non-resident  had  goods  in  the  State,  which  he  assigned,  bonafide^ 

in  payment  of  a  precedent  debt,  to  a  resident;  and  the  warehouse- 
man, with  whom  th6  goods  were  deposited,  accepted  the  order  of 
the  assignor  to  deliver  them  to  the  assignee.  A  few  days  after  this, 
they  were  attached  as  the  property  of  the  non-resident  assignor. 
The  assignee  appeared  in  the  cause  and  claimed  them.  Held^  it  was 
not  necessary  that  the  assignment  should  have  been  recorded,  under 
the  Act  of  1884,  chap.  79,  sec.  8,  to  perfect  the  transfer.  Wells  vs. 
Biscoe,  297. 
See  Bills  and  Notes. 
Judgment,  2. 

ASSUMPSIT. 

1.  The  plaintiff  declared  for  sundry  matters  and  things,  properly  charge- 
able in  account,  as  per  account  filed,  and  for  money  paid,  &c.    At 
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ATTACHMENT.— Con«aM«d. 

26.  A  defendant  in  an  attachment  cause,  returned  non  est^  being  called 

by  a  claimant,  as  a  witness,  to  prove  that  the  property  attached 
did  not  belong  to  the  witness,  who  made  no  objection  to  being 
sworn,  not  liable  for  costs,  nor  interested  in  the  event  of  the  suit, 
even  if  he  was  to  be  regarded  as  a  party  to  the  record,  that  fact 
would  not  disqualify  him  as  a  witness.    lb. 

27.  It  is  no  reason  for  quashing  an  attachment,  that  the  afiSdavit  of  the 

creditor  was  made  before  a  justice  of  the  peace  of  one  county,  while 
the  warrant  to  the  clerk  of  the  County  Court,  to  issue  the  attach- 
ment, was  granted  by  a  justice  of  his  county.  Dickinson  vs.  Barnes. 
367. 

28.  The  justice  of  the  peace,  who  issues  the  warrant,  must  be  of  the 

county  in  which  the  attachment  is  to  be  issued.    lb, 

29.  Upon  a  motion  in  arrest  of  judgment,  the  appellant  may  assign  other 

errors  than  those  which  are  to  be  found  in  the  record.  So  upon  a 
motion  to  quash  an  attachment.    lb, 

30.  To  procure  an  attachment  against  an  absconding  debtor,  the  affidavit 

of  the  creditor  should  allege,  that  the  debtor  was  a  citizen  of  this 
State.    lb, 

ATTORNEY. 

See  Execution,  1. 

BALTIMORE  CITY. 

See  Tax  and  Tax  Collector. 

BANK. 

1.  The  banks  of  this  State  are  secured  in  the  privilege  of  issuing  checks* 

bills  of  exchange,  and  certificates  of  deposit.   Burton  vs.  State,  1. 

2.  The  original  charters  of  the  *'old  banks,''  as  they  are  termed,  will  ex- 

pire on  the  10th  March,  1846.    lb. 

3.  On  the  20th  September.  1889,  the  Marine  Bank  issued  their  certificate 

of  deposit,  payable  to  S.  or  order.  It  was  mailed  for  St.  Louis,  and 
an  endorsement  by  S.  forged,  when  it  was  passed  to  B.  of  Illinois, 
for  value,  bona  fide;  that  house  remitted  it  to  H.  of  New  York,  who 
remitted  it  to  W.  of  Baltimore,  customers  of,  who  deposited  it  with 
the  Merchants  Bank  for  collection,  and  obtained  a  credit  for  it  in 
account,  on  the  2nd  November.  On  the  4th,  the  Marine  Bank  paid 
it  to  the  Merchants  Bank.  On  the  21st,  the  former  institution  dis- 
covered the  forgery,  immediately  gave  notice  to  the  latter  bank,  and 
demanded  its  payment.  Between  the  2nd  and  18th  November,  W. 
had  always  to  his  credit  with  the  Merchants  Bank,  a  larger  sam 
than  the  amount  of  the  certificate.  On  the  19th  it  was  less,  bat  on 
the  20ch,  21st  and  22nd,  it  was  again  greater.  There  were  daily 
transactions,  deposits  and  checks,  by  W.  with  and  on  the  Merchants 
Bank.  The  Marine  Bank  having  paid  the  certificate  to  the  real 
payee,  brought  an  action  against  the  other  bank,  which  it  had  also 
paid  previously,  to  recover  back  the  amount  of  the  certificate. 
Held: 
1st.  That  if  the  Merchants  Bank  was  a  bona  fide  holder  of  the  cer- 
tificate, for  value  paid,  it  would  not  have  been  responsible  in 
this  action. 
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:i2nd.  There  was  evidence,  that  on  the  day  on  which  the  forgery 
was  discovered,  and  the  demand  made  on  the  defendants  to 
refund  the  money,  that  there  was  standing  to  the  credit  of  W. 
on  the  hooks  of  the  Merchants  Bank,  a  larger  sum  than  the 
amount  of  the  certificate. 

8rd.  If  at  the  time  the  forgery  was  discovered,  and  the  demand  of 
payment  made,  W.  had  withdrawn  from  the  Merchants  Bank 
the  balance  to  his  credit,  the  Merchants  Bank  would  then  have 
been  a  bona  fide  holder  for  value. 

4th.  The  credit  to  W.  on  the  books  of  the  bank  for  the  amount  of 
the  certificate  was  not  conclusive,  and  did  not  prevent  the  bank 
from  correcting  the  account  when  the  forgery  was  discovered; 
if  it  then  had  funds  in  their  possession  adequate  to  that  purpose, 
the  credit  was  only  prima  fade  evidence.  Merchants  Bank  vs. 
Marine  Bank,  68. 

4.  The  cashier  of  a  bank  possesses  no  incidental  authority  to  make  any 

declarations  binding  the  bank,  not  within  the  scope  of  his  ordinary 
duties.    lb. 

5.  If  the  cashier  of  a  bank  promise  to  pay  a  debt  which  the  corporation 

did  not  owe,  or  was  not  liable  to  pay,  or  should  admit  forged  bills  to 
be  genuine,  such  promise  or  admission  would  not  bind  the  bank, 
unless  it  had  authorized  or  adopted  the  act.    lb. 

BANKRUPTCY  AND   INSOLVENCY. 
See  Debtor  and  Creditor,  2,  8. 

BILLS  AND  NOTES. 

An  accepted  bill,  unless  drawn  on  a  particular  fund,  does  not  operate  to 

invest  the  payee  with  the  character  of  an  assignee  of  the  fund. 

Sheppard  vs.  State ^  218. 
See  Debtor  and  Creditor,  2. 

Tax  and  Tax  Collector. 

BOND. 

1.  The  principal  in  a  guardian ^s  bond  called  on  Y.  and  asked  him  to 

become  one  of  his  sureties  in  such  bond,  and  stated  at  the  same 
time,  that  the  defendant  would  become  the  other  surety.  The 
minutes  of  the  Orphans'  Court  showed,  that  the  Court  would  ap- 
prove, as  sureties,  the  defendant  and  J.*,  and  on  the  face  of  said 
minutes  it  appeared,  that  the  name  of  V.  had  been  erased  therefrom, 
and  that  of  J.  substituted.  Held,  there  was  no  evidence  that  the 
defendant  signed  the  bond,  under  the  impression  and  with  the  un- 
derstanding, that  y.  was  to  be  his  co-surety;  nor  that  the  minutes 
were  known  to  defendant;  nor  any  misrepresentation  made  to  him, 
as  to  the  person  who  was  to  be  his  co-security.    State  vs.  Miller ^  254. 

2.  It  appeared  on  the  face  of  a  guardian's  bond,  that  it  was  originally 

filed  ''  —  day  of  December,  1828;^'  that  the  date  was  altered  to  ^^the 
8rd  day  of  May,  1824;' '  that  by  the  minutes  of  the  Orphans'  Court, 
and  endorsement  on  the  bond,  it  was  received,  endorsed,  and  placed 
upon  record,  the  8rd  May,  1824.  Held,  that  this  alteration  was 
wholly  immaterial,  and  did  not,  in  the  least  degree,  tend  to  alter  or 
enlarge  the  liability  of  the  defendant.     lb. 


376  INDEX.— 3  GILL. 

BOND . —Continued. 

3.  The  alteration  of  the  date  of  a  bond  being,  under  the  circumstance, 

wholly  immaterial,  and  not  made  by  the  obligee,  the  plaintiff,  its 
validity  is  in  no  manner  affected  by  the  defendant's,  the  obligor's 
failure  to  consent  to  such  alteration.    lb. 

4.  By  the  Act  of  1798,  ch.  101,  sub-ch.  12,  sec.  1,  guardians'  bonds  are 

placed,  in  all  respects,  on  the  same  footing  with  bonds  given  by  exe- 
cutors and  administrators;  and  by  the  Act  of  1729,  ch.  24,  sec.  21. 
limitations  begin  to  run  from  the  passing  of  such  bonds.      lb. 
See  Stamp,  1,  2. 

Tax  and  Tax  Collector,  7-10. 

CONSIDERATION. 
See  Equity,  15. 
Gift,  2. 

CONSTITUTIONAL  LAW. 

1.  A  restriction  of  a  power  created  by  implication,  supposes  that  but  for 

the  implied  limitation  the  power  would  have  existed,  and  might 
have  been  exercised.    Howell  vs.  State^  10. 

2.  The  institutions  of  the  United  States,  though  within  the  territory,  are 

coDstructively  without  the  local  jurisdiction  of  the  States  in  every 
respect  and  for  every  purpose  including  that  of  taxation.     lb. 

3.  Where  there  is  a  conflict  between  rights  under  the  law  of  the  local 

Government  and  a  law  of  Congress,  the  State  law  must  yield  to  that 
which  is  supreme  and  paramount.     lb. 

4.  To  render  a  State  law  unconstitutional,  or  extinguish  a  State  power 

by  implication,  on  the  ground  that  it  is  repugnant  to  powers  vested 
in  the  general  Government,  the  repugnancy  must  be  clear,  imme- 
diate, and  direct;  and  not  merely  speculative,  indirect,  and  contin- 
gent,   lb. 

5.  The  States  still  hold  all  the  powers  which  they  originally  possessed, 

except  such  as  have  been  delegated  to  the  United  States,  or  prohi- 
bited to  the  States.    lb. 

6.  The  power  of  Congress  to  regulate  the  coasting  trade,  is  plainly  de- 

ducible  from  that  clause  of  the  Constitution,  which  has  granted  to 
the  National  Government  the  poy^er  to  regulate  commerce  among 
the  several  States.    lb. 

7.  The  term,  commerce,  includes  navigation.    lb. 

8.  The  sovereignty  of  a  State  extends  to  everything  which  exists  by  its 

own  authority,  or  is  introduced  by  its  permission;  but  it  does  not 
extend  to  those  means  which  are  employed  by  Congress,  to  carry 
into  execution  powers  conferred  on  that  body  by  the  people  of  the 
United  States.     1  b. 

9.  The  decisions  of  the  Supreme  Court  of  the  United  States  on  constitu- 

tional questions  are  conclusive.    lb. 
See  Shipping,  8. 

Tax  and  Tax  Collector,  1. 

CONTRACT. 

1.  A  vendee  of  an  estate,  in  an  unexecuted  contract,  is  entitled  to  have 
that  for  which  he  contracted,  before  he  can  be  compelled  to  part 
with  the  consideration  he  agreed  to  pay.  Buchanan  et  al.  vs.  Lor- 
man  et  al.  39. 
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2.  The  ability  of  the  vendor  to  convey  should  exist,  when  his  duty  by 

the  contract  arises  to  convey;  or  at  the  time  of  a  decree  for  a  convey- 
ance, where  time  is  not  of  the  essence  of  the  contract.     lb. 

3.  A  vendee  is  not  bound  to  taJfe  an  estate  fettered  with  incumbrances, 

by  which  he  may  be  subjected  to  litigation  to  procure  his  title.    Ih, 

4.  The  delivery  of  the  property  by  the  father  to  the  daughter,  under 

such  circumstances,  in  pursuance  of  the  gift  and  fulfilment  of  the 
condition  on  which  it  was  to  attach,  withdraws  the  contract  from 
the  reach  of  the  Statute  of  Frauds.     Dugan  vs.  Oittingft^  100. 

5.  Performance  of  the  consideration,  and  change  of  possession  under 

the  contract,  are  the  two  ingredients,  which  when  combined,  have 
always  been  regarded  as  relieving  a  parol  agreement  from  the  opera- 
tion of  the  Statute  of  Frauds.    Jb. 

6.  M.  covenanted  with  R.  and  others,  building  committee  of  the  G.  R. 

Congregation,  that  he  should  and  would,  on  or  before  the  1st  day 
of,  &c.  next,  in  consideration  of,  d:c. ,  to  be  paid  to  him  at  the  times 
thereinafter  specified,  well  and  substantially  erect,  build,  and  com- 
pletely finish,  a  church  for  the  said  congregation,  upon  the  ground 
belonging  to  them,  according  to  the  specifications  and  dimensions 
following,  &c.     The  said  M.  further  covenanted,  that  he  should  do 
or  cause  to  be  done  within  said  time,  all  the  work  necessary  to  finish 
and  complete  the  said  church.    The  committee  agreed  to  pay  him  a 
specified  sum,  when  he  should  give  bond  for  the  performance  of 
the  work;  another  sum  when  the  brick  wall  should  be  commenced, 
&c.    The  parties  further  covenanted,  that  in  case  the  building  com- 
mittee should  direct  any  more  work  to  be  done  than  is  mentioned, 
then  they'should  pay  M.  so  much  money  as  such  work  shall  be  worth, 
upon  a  reasonable  valuation.    Held: 
1st.  That  if  an  action  could  be  sustained  on  this  covenant  for  the 
work  done  by  Al.  then  the  action  of  assumpsit  could  not  be  sus- 
tained for  the  same. 
2nd.  That  M.  could  recover  for  the  extra  work,  though  done  after 
the  time  stipulated  in  the  covenant,  unless  the  time  for  the 
completion  of  the  building,  including  the  extra  work,  was  of 
the  essence  of  the  agreement, 
drd.  That  this  covenant,  in  relation  to  the  extra  work,  is  an  inde- 
pendent covenant,  the  parties  not  designing  to  restrict  the  com- 
pletion of  the  extra  work  to  the  day  designated  in  the  contract. 
4th.  If  the  covenant  in  relation  to  extra  work  was  a  dependent 
covenant,  then  if,  such  work  had  been  required  to  have  been 
performed  the  day  before  that  designated  for  the  completion 
of  the  church,  the  plaintiff  would  have  been  bound  to  have 
performed  it.  although  such  performance  might  have  required 
months. 
5th.  That  as  time  in  relation  to  the  extra  work,  where  that  was 
required  to  be  done,  is  not  of  the  essence  of  the  covenant;  a  suit 
for  it  could  only  be  maintained  on  the  covenant. 
6th.  That  if  the  agreement  bad  contained  no  covenant  in  relation 
to  extra  work,  its  terms  would  have  made  the  time  for  the  com- 
pletion of  the  building  of  its  essence.    Ramsburg  vs.  McCahan^ 
258. 
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7.  Where  the  right'  to  recover,  depended  upon  the  performance  of  work 

alleged  to  have  heen  done,  of  which  proof  was-  given,  it  is  error  in 
the  Court  refusing  the  prayer  of  the  defendant,  that  the  plaintiff  is 
not  entitled  to  recover,  to  add  an  instruction,  that  the  plaintiff 
under  the  proof  is  entitled  to  recover.  This  takes  the  fact  from  the 
jury.    lb. 

8.  Where  the  contract  declared,  that  a  party  should  be  paid  for  work, 

'"as  much  money  as  such  work  shall  be  worth,  upon  a  reasonable 
valuation, ^^  the  true  construction  of  this  is,  that  the  party  shall  be 
paid  as  much  money  as  the  work  when  done  shall  be  reasonably 
worth,  and  not  that  tiie  party  claimed  should  procure  a  valuation, 
to  be  made  as  a  rule  of  evidence.  The  parties  did  not  designate  any 
person  to  make  the  valuation.  lb. 
See  Equity,  2,  6,  8,  9. 

CORPORATION. 
See  Pleading,  5. 

COVENANT. 

See  Contract,  6. 

DEBTOR  AND  CREDITOR. 

1 .  Where  a  creditor  has  a  lien  on  a  specific  fund,  an  agreement  to  make 

no  claim  against  one  of  two  principals  in  a  debt,  on  the  express  con- 
dition, that  he  shall  retain  the  lien,  will  not  defeat  his  remedy  against 
the  fund.     Cross  vs.  Cohen^  193. 

2.  Bills  of  exchange  drawn  in  New  York,  upon  a  house  in  London,  and 

there  accepted  and  paid,  if,  in  connexion  with  other  circumstances, 
they  create  a  claim  by  the  acceptor  against  the  drawer,  are  to  be 
considered  as  creating  one  in  London,  which  is  the  place  of  the  con- 
tract. A  debt  thus  created  in  London,  is  not  extinguished  by  a 
discharge  of  the  debtor  under  the  bankrupt  Act  of  the  United  States. 
lAzardi  vs.  Cohen^  816. 

3.  In  a  coutest  between  two  creditors  of  a  discharged  bankrupt,  one  of 

whom  resided  in  this  country,  and  the  other  in  London,  where  the 
cause  of  action  arose,  the  latter  cannot  prove  by  the  bankrupt,  his 
title  to  property  hypothecated  to  him  as  collateral  security,  by  the 
witness,  who,  still  remaining  liable  to  the  foreign  creditor,  is  inte- 
rested in  sustaining  his  claim  for  his  own  relief.  lb. 
See  Evidence,  7. 

DEED. 

1.  To  render  an  exemplified  copy  of  a  deed  admissible  in  evidence,  to 

prove  title  to  the  land  which  the  deed  professed  to  convey,  it  must 
appear  to  have  been  executed  with  all  the  essential  forms  required 
to  warrant  its  enrolment  under  the  laws  of  this  State.  Budd  vs. 
Brooke.  147. 

2.  The  recording  of  a  deed  not  authorized  by  Act  of  Assembly,  gives  it 

no  additional  validity,  and  the  record  thus  made,  or  the  exempli- 
fied copy  therefrom,  is  no  more  evidence  of  the  existence  of  the 
deed,  than  would  be  a  copy  of  such  deed  certified  by  any  private 
individual.    lb. 

3.  None  of  the  various  Acts  prescribing  the  mode  in  which  conveyances 

of  land  are  to  be  made,  direct  the  certificate  of  the  acknowledg- 
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ment  of  a  deed  to  be  recorded,  except  that  of  the  acknowledgment 
of  a  feme  coveH ;  yet  it  has  been  a  uniform  custom  of  all  recording 
officers,  to  record  such  acknowledgments,  and  their  authentication 
of  such  recording,  have,  in  all  the  tribunals  of  the  State,  been 
received  as  sufficient  evidence  of  such  acknowledgments.    Ih. 

4.  Where  a  deed  professes  to  convey  part  of  a  parcel  of  land,  called  A. 

and  in  giving  its  description  by  course  and  distance,  it  has  but  two 
straight  lines,  which  can  embrace  no  deed  nor  any  part  of  a  tract, 
it  is  not  evidence  of  title  or  location.     Ih, 

5.  The  time  of  recording  a  deed,  is  sometimes  a  matter  to  be  determined 

bythe  Court,  sometimes  a  question  to  be  submitted  to  the  finding  of 
a  jury.     Ih. 

6.  If  it  plainly 'appears  from  the  endorsement,  officially  made  upon  a 

deed  or  its  exemplification,  that  it  has  not  been  recorded  within 
the  time  prescribed  by  law;  and  there  is  no  admissible  evidence  in 
contravention  of  such  endorsement,  then  the  admissibility  of  the 
deed  or  its  exemplification,  in  evidence,  is  determined  by  the  Court; 
but  if  there  be  such  admissible  contravening  testimony  legally  suffi- 
cient, then  the  time  of  recording,  with  a  hypothetical  instruction 
'  from  the  Court,  will  be  submitted  to  the  jury.     Ih. 

7.  Where  it  did  not  appear  by  any  endorsements  on  the  exemplification 

of  a  deed,  which  had  been  recorded,  whether  it  had  been  so  recorded 
in  or  out  of  time,  it  is  for  the  jury  to  determine  whether  it  was 
recorded  in  time,  and  the  Court,  without  any  proof  upon  the  point, 
cannot  conclude  it  was  in  time.     Ih. 

8.  The  technical  meaning  of  the  word  premises,  in  a  deed  of  conveyance, 

is  everything  which  precedes  the  habendum,  and  it  is  in  the  premises 
of  a  deed  that  the  thing  is  really  granted.     Ih. 

9.  The  limitation  contained  in  the  hahendum  of  a  deed,  where  it  is  in 

conflict  with  the  estate  given  in  the  premises,  must  be  rejected,  and 
that  in  the  premises  prevail.     Ih. 
10.  A  grantor  shall  not  be  allowed  to  contradict  or  retract,  by  any  subse- 
quent part  of  a  deed,  the  gift  made  in  the  premises.    Ih. 
See  Ejectment,  5. 

DESCENT   AND  DISTRIBUTION. 
See  Equity,  36,  39. 

DOWER. 

1.  Where  it  wsLsheld,  that  a  widow  was  not  entitled,  at  common  law, 

to  dower  in  certain  lands.     Miller  vs.  Stump,  229. 

2.  The  Act  of  1818,  ch.  193,  gives  the  widow  a  right  to  dower  in  an 

equitable  estate,  but  that  right  .cannot  operate  to  the  prejudice  of 
the  mortgagee  of  that  equity.    Ih. 

8.  Where  an  equitable  estate  in  land  is  mortgaged,  and  sells  for  more 
money  than  the  mortgage  debt,  in  some  cases  the  widow  may  be 
entitled  to  a  portion  of  the  surplus,  in  lieu  of  dower;  but  it  is  a 
claim  for  which  a  purchaser  of  the  equity  is  not  answerable.    Ih. 

4.  Where  the  land  of  the  ancestor  is  sold,  as  incapable  of  division,  and 
purchased  by  one  of  his  children,  who  gives  bond  for  the  purchase 
money,  yet  never  procures  a  conveyance,  the  widow  of  the  purchaser 
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cannot  be  endowed  to  the  prejudice  of  the  other  children,  lien  holders, 
who  have  not  been  paid  for  their  interest  in  their  father  ^s  estate.  Jb. 

EJECTMENT. 

1.  A  tract  of  land  described  in  a  patent  as  running  E.  N.  E.  up  C.  creek 

for  breadth,  the  length  of,  &c..  to  a  marked  oak,  would  not  by  force 
of  the  terms,  ''running  E.  N.  E.  up  the  creek, ^'  bind  on  the  creek, 
for  they  merely  indicajte  the  general  direction  of  the  line  referred 
to,  and  the  line  must  be  run  from  boundary  to  boundary.  But 
where  the  patent  further  described  the  land,  which  was  a  tract  of 
four  sides,  by  stating  how  it  was  bounded  on  the  £.,  S.  and  W., 
and  that  ic  was  bounded  on  the  N.  (where  its  first  line  runs,)  with 
C.  Creek,  this  controls  the  location  of  the  first  line,  and  requires  it 
also  to  bind  on  the  creek.     Budd  vs.  Brooke^  147. 

2.  It  is  of  no  moment  in  what  part  of  a  patent  a  binding  expression  is 

found,   wherever  found  it  must  be  applied  according  to  its  true 
meaning.     lb. 
S.  In  giving  construction  to  a  patent,  the  Court  is  bound,  as  far  as  possi- 
ble,  to  reconcile  all  its  parts,  and  gratify  the  full  meaning  and  im- 
port of  every  word,    lb,  *  ► 

4.  The  course  of  a  line  is  in  no  case  held  to  interpose  any  obstacle  to  the 

gratification  of  a  confiicting  binding  call.     lb, 

5.  Deeds  are  to  be  most  strongly  construed  against  the  grantor,  for  the 

benefit  of  the  grantee.  lb. 
^.  When  a  tract  of  land  called  to  begin  at  a  marked  tree,  thence  run- 
ning up  and  with  a  creek  two  hundred  perches,  to  another  marked 
tree,  it  should  be  located  to  run  from  the  beginning  tree,  so  as  to 
bind  on  the  creek,  to  the  second  boundary;  but  if  that  boundary  can- 
not be  found  on  the  creek,  a  line  may  be  supplied,  from  the  end  of 
the  two  hundred  perches  on  and  with  the  creek,  to  the  second  boun- 
dary. It  would  be  against  our  practice  to  supply  a  line  from  such 
second  boundary  to  the  nearest  point  on  the  creek.    lb. 

7.  Where  the  patent  for  W.  described  it  as  lying  on  the  S.  side  of  a 

creek,  beginning  at  a  marked  oak  by  the  creek  side,  and  running 
S.  W.  down  the  creek,  &c.    Held: 

1.  The  first  line  of  W.  binds  on  the  creek. 

2.  The  second  boundary  of  W.  being  lost,  and  the  spot  where  it 
stood  being  incapable  of  identification,  if  the  creek  had  not  been 
called  for,  the  first  line  must  be  run  from  the  beginning  by  its 
course  and  distance,  the  best  means  left  of  ascertaining  its  true 
location  and  terminus.    lb. 

8.  The  description,  ''standing  upon  a  point  at  the  mouth  of  a  creek," 

is  too  vague  and  indefinite  to  control  the  positive  expressions  of  a 
patent  as  to  course  and  distance:  and  is  not  of  itself  sufficient  en* 
dence  of  its  locality,    lb. 
^.  Certainty  is  the  controlling  object  in  all  locations.     lb. 

10.  A  binding  call  for  a  creek,  and  also  for  a  marked  tree  having  relation 

to  a  line  of  a  tract  of  land,  changes  the  general  rule,  that  the  line 
calling  for  a  lost  boundary  must  be  run  by  course  and  distance.    Jb. 

11.  Where  there  are  two  imperative  calls,  both,  if  practicable,  must  be 

gratified,     lb. 
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\2.  Where  there  were  two  calls,  one  for  a  line  to  bind  on  a  creek,  and  the 
other  to  terminate  at  a  marked  tree,  if  the  latter  cannot  be  found, 
nor  its  spot  identified,  the  distance  must  be  expended  on  the  creek, 
and  no  interpolated  line  can  be  supplied.    lb. 

18.  Proof  that  a  point  shown  on  the  plots  was  the  outermost  and  most 
prominent  point  at  the  mouth  of  the  creek,  and  the  first  point  reached 
in  running  the  first  line  ef  W.  with  a  general  description  of  such 
point,  is  not  evidence  tending  to  prove  that  the  marked  oak  once 
stood,  there.     lb. 

14.  The  variation  of  the  compass  has  no  application  to  a  line  which  must 

be  run  according  to  the  calls  in  the  patent,  which  are  to  be  gratified 
in  the  same  manner,  as  if  no  course  for  the  line  were  expressed  in 
the  patent,    lb. 

15.  Where  defence  is  taken  on  warrant  of  resurvey,  an  ancient  plot,  to  be 

given  in  evidence,  must  be  correctly  located  under  the  warrant,  upon 
the  plots  prepared  for  the  trial  of  the  cause.  Where  it  is  so  unintel- 
ligibly represented  upon  such  plots  and  the  explanations,  as  that  it 
was  almost  impossible  for  either  the  Court  or  jury  to  say  whether 
the  locations  on  the  plot  offered  in  evidence,  were  truly  located  on 
the  plots  in  the  cause  or  not,  such  ancient  plot  cannot  be  used  as 
proof.     I  b. 

16.  In  ejectment,  the  plaintiff  declared  for  a  tract  of  land  called  ^'None- 

such,'' and  professed  to  locate  it  according  to  its  patent.  There  was 
no  location  of  it  as  a  parcel  of  land,  made  up  of  other  tracts,  which 
had  acquired  a  name  by  reputation ;  under  such  circumstances  the 
plaintiff  would  not  be  i>ermitted  to  prove,  that  ' 'Nonesuch''  was 
known  by  its  reputed  name  as  comprising  such  other  parcels,  though 
these  were  located,  for  the  defendant  could  not  have  had  any  oppor- 
tunity to  counterlocate  it  by  its  acquired  or  reputed  character.     /&• 

ELECTION. 

See  Equity,  36,  37,  39. 

EQUITY. 

1.  After  a  contract  for  the  sale  of  land,  the  vendor  mortgaged  the 
same,  and  upon  a  bill  filed  by  the  mortgagee  for  a  sale,  to  which 
the  vendee  was  no  party,  a  decree  was  passed  to  sell,  and  the  trus- 
tee directed  by  the  decree  to  convey  to  the  purchaser  the  right  of 
the  mortgagor  and  mortgagee,  which  was  executed  by  a  sale  and 
deed  to  the  purchaser,  in  conformity  with  the  decree,  to  all  which 
the  vendor  voluntarily  consented.  Held: 
1st.  That  this  decree  and  sale  operated  to  extinguish  the  vendor's 

title,  and  pass  it  to  the  purchaser. 
2nd.  That  when  the  contract  of  sale  had  ripened  into  maturity, 
the  vendor,  by  his  own  consent,  had  stripped  himself  of  every 
vestige  of  title,  legal  and  equitable,  in  the  land  be  had  sold, 
was  in  no  condition  to  comply  with  his  contract  to  convey,  and 
had  no  legal  capacity  to  enforce  a  reconveyance  of  the  title  ta 
him,  so  that  he  might  comply  with  his  contract  of  sale, 
drd.  That  the  vendee  was  not  bound  to  take  a  title  thus  embar- 
rassed, and  embark  in  a  law-suit  against  an  adversary  claimant. 
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4th.  That  if  the  vendee  had  gone  into  equity  to  compel  a  specific 
execution  of  the  contract,  she  must  have  averred  a  compliance 
on  her  part  with  the  terms  of  the  contract,  or  have  offered  to 
pay  the  purchase  money. 

5th.  Where  a  bill  seeks  a  rescission  of  a  contract,  on  the  groand 
of  want  of  title,  a  payment  or  offer  to  pay  is  unnecessary. 

6th.  Where  the*  consideration  of  a  contract  of  sale  wholly  fails, 
the  vendor,  nor  his  assignees  who  stand  in  his  stead,  ought  not 
to  be  allowed  to  recover  the  purchase  money,  and*  a  judgment 
on  a  bond  for  it  will  be  perpetually  enjoined.  Buchanan  yb. 
Lorman^  39. 

2.  The  vendor  of  land,  assigned   the  vendee's  bond,  and   judgment 

against  him,  for  the  purchase  money  to  L.  who,  before  the  obliga- 
tion to  convey  had  matured,  proceeded  against  the  vendee's  land 
in  another  State,  obtained  a  decree  against  him  for  a  sale,  sold, 
and  purchased  the  same.  L.  had  notice  of  the  consideration  of  the 
bond  and  judgment  which  had  been  assigned  to  him,  which  entirely 
failed.  When  by  the  terms  of  the  contract  of  sale,  the  period  of 
conveyance  had  arrived,  the  vendor  had  no  title  to  convey,  nor  any 
legal  capacity  to  enforce  a  re-conveyance  to  him ;  J7e/d,  that  if  these 
defences  had  been  brought  to  the  notice  of  the  Court  of  equity, 
in  the  State  where  the  decree  for  the  sale  of  the  vendee's  land  had 
been  obtained,  this  Court  is  bound  to  presume,  that  no  decree  would 
or  could  have  passed  against  him,  until  the  estate  sold  to  him  had 
been  relieved  from  its  embarrassments,  and  until  the  vendor,  by  so 
doing,  could  have  shown  himself  in  a  condition  to  convey,  accord- 
ing to  his  contract  of  sale.     lb, 

3.  The  decree  in  the  other  State  must  be  considered  as  conclusive,  as 

to  the  merits,  upon  the  equities  existing  anterior  to  it,  and  as  hav- 
ing the  efficacy  of  a  domestic  judgment  or  decree,  and  it  coald 
not  there  be  examinable  upon  any  ground  of  equity  existing  prior 
to  its  passage.     lb. 

4.  But  upon  an  equity  arising  subsequent  to  such  decree,  which  would 

make  it  inequitable  in  the  present  defendants,  who  obtained,  to  en- 
force it,  the  complainants  in  this  bill  may  enjoin  them  from  enforc- 
ing it.    1  b. 

5.  When  the  person  of  the  defendant  is  in  Maryland,  though  the  land 

in  controversy  is  in  Virginia,  and  the  object  is  to  vacate  a  decree  of 
a  Court  of  the  latter  State,  though  this  cannot  be  done,  yet  the  de- 
fendant seeking  to  enforce  such  decree,  may  be  enjoined  from 
accepting  a  conveyance  of  lands  purchased  by  him  under  it,  or  if  he 
has  obtained  title  inequitably,  may  be  decreed  to  re  convey  the  same. 
lb. 

6.  Where  a  vendee,  upon  a  contract  for  the  purchase  of  land,  has  been 

let  into  possession,  and  it  is  afterwards  rescinded  by  decree,  he  is 
responsible  for  any  deterioration  of  the  property  arising  from  his 
improvidence,  or  jculpable  negligence,  but  not  otherwise;  and  for  all 
the  time  it  was  occupied  by  him  or  his  agents,  he  should  account  for 
rents  and  profits.    lb, 

7.  There  is  generally  a  great  disproportion  between  rents  and  profits, 

and  interest  on  the  purchase  money,  so  that  there  is  no  propriety 
in  awarding  interest,  where  the  sale  is  rescinded.    lb. 
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8.  When  a  contract  is  rescinded,  a  Court  of  equity  could  never  treat  the 

vendor  as  entitled  to  the  purchase  money,  nor  consider  the  vendee 
as  the  owner  of  the  land.    lb, 

9.  Where  the  Court  determined  that  a  contract  ought  to  he  rescinded,  in 

a  case  where  there  was  no  legal  evidence  to  show  the  possession  of 
the  vendee  or  its  duration,  or  whether  the  deterioration  of  the  prop- 
erty proceeded  from  casualty  or  negligence,  nor  the  value  of  the 
rents  and  profits,  they  neither  reversed  nor  affirmed  the  decree 
of  the  Chancellor,  hut  remanded  the  cause  under  the  Act  of  1882, 
ch.  802.  that  evidence  might  be  taken  on  those  subjects.    lb. 

10.  A  party  who  seeks  to  recover  in  equity  against  one  of  the  several  sure- 

ties, in  a  trustee ^s  bond,  the  whole  amount  of  his  claim  against  a 
defaulting  trustee,  must  not  only  prove  the  insolvency  of  the  princi- 
pal in  the  bond,  but  of  all  the  other  co-securities.  Clagett  vs.  Wor- 
thmgton,  59. 

1 1 .  The  co-securities,  or  their  representatives,  should  be  parties  to  such  a 

proceeding.    lb. 

12.  The  fact  that  a  surety  in  a  trustee ^s  bond,  is  also  a  distributee  of  the 

fund  in  his  hands,  will  not  authorize  another  distributee  to  require 
a  Court  of  equity  to  apply  the  portion  of  the  fund  due  to  the  first 
distributee,  in  discharge  of  his  obligation  as  surety,  where  the  trus- 
tee is  in  default.    The  remedy  for  non-performance  is  at  law.    lb. 

13.  A  creditor  of  a  distributee  in  Chancery,  claiming  by  petition,  to  be 

paid  his  debt  out  of  a  fund  in  Court  to  be  distributed,  must  show 
himself  remediless  at  law;  or  that  he  has  some  lien  or  title  to  the 
fund  sought,  which  it  is  the  duty  of  a  Court  of  equity  to  enforce.  lb. 

14.  In  1828,  a  trustee,  under  decree,  made  a  sale  of  land  to  H.  who  he 

reported  as  the  purchaser,  and  the  sale  was  ratified.  The  purchase 
money  was  in  fact  paid  by  S.  who  went  into  possession,  and  so  re- 
mained. H.  was  his  agent,  and  bought  for  him.  In  1884.  H.  exe- 
cuted a  lease  of  14  acres  of  land  to  W.  for  the  purpose  of  raising 
iron  ore,  and  agreed,  that  should  the  ore  run  out  on  the  14  acres,  W. 
should  have  four  more,  whenever  he  saw  proper,  adjoining  the  same. 
The  ore  running  out,  W.  claimed  to  have  the  four  acres  on  the  land 
in  the  possession  of  S.  adjoining  the  leased  premises.  Held :  that  S. 
had  an  equitable  estate  in  the  land  in  controversy;  that  W.  had  con- 
structive notice  sufficient  to  put  him  on  enquiry;  and  that  H.  could 
not  convey  to  him,  or  his  assigns,  any  estate  in  the  adjoining  part 
claimed.    Rogers  vs.  Scharf  et  al.  92. 

15.  A  mere  verbal,  voluntary,  executory  agreement,  although  founded 

on  the  meritorious  consideration  of  love  and  affection,  cannot  be 
enforced  by  a  Court  of  equity,  and  the  party  who  made  it  may,  at 
his  will,  violate  or  abandon  it.     Dugan  vs.  Oittings,  100. 

16.  The  answer  of  the  widow  and  executrix  of  a  father,  who  l\ad  made 

an  advancement  to  his  child  of  a  first  marriage,  of  which  the  re- 
spondent had  no  personal  knowledge,  is  not  within  the  general 
rule,  that  it  can  only  be  disproved  as  an  answer  responsive  to  the 
bill,  by  two  witnesses,  or  by  one  witness  with  strong  corroborating 
circumstances.    lb. 

17.  An  answer  which  does  not  admit  the  allegations  in  a  bill,  puts  the 

complainant  on  proof  thereof,  and  leaves  him  to  sustain  them  as  he 
can.    lb. 
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18.  In  1807,  G.  conveyed  to  S.  and  others,  two  lots,  on  which  a  church 

had  then  lately  been  erected,  in  trust;  that  the  grantees  upon  bein^ 
reimbursed  all  sums  which  have  been,  or  may  hereafter  be  paid  and 
applied  in  and  about  the  building  of  such  church,  release  to  such 
person  or  persons  as  shall  or  may  be  legally  authorized  to  receive 
the  same,^all  their  estate  in,  &c.  in  trust  for  the  said  church.  A. 
the  surviving  grantee,  laid  out  a  large  sum  upon  the  building,  and 
devised  the  debt  to  the  appellants,  who,  in  1837,  filed  a  bill  to  sell 
the  lots  for  repayment  of  their  claim,  against  the  vestrymen  of  the 
church;  no  person  had  been  authorized  to  receive  a  release  from  the 
grantees.  The  vestrymen  answered  the  bill,  assented  to  a  sale,  but 
disclaimed  knowledge  of  the  amount  of  A^s  expenditures.    Held: 

1.  The  Act  of  Limitations  was  not  a  bar. 

2.  The  right  of  the  complainants  rested  upon  the  equitable  im- 
plication of  a  lien. 

3.  The  non-appointment  of  persons  to  receive  a  release,  could 
only  be  accounted  for  by  imparting  to  the  vestry  a  knowledge  of 
the  fact,  that  the  building  of  the  church  had  not  been  paid  for. 

4.  The  only  proceeding  by  which  a  recovery  could  be  had,  was  in 
rem, 

5.  The  assent  of  the  appellees  was  a  waiver  of  the  objection,  that 
the  claim  was  a  stale  one,  and  abandoned  by  lapse  of  time. 
Allender  vs.  Vestry  of  Trinity  Oh.  122. 

19.  Where  one  and  the  same  person  is  both  cestui  que  trust  and  trustee, 

and  the  right  to  recover  rests  on  a  mere  equitable  implication  of 
a  lien,  not  recognized  at  law.  and  there  is  no  adverse  or  uninter- 
rupted possession  relied  on  in  bar,  the  Act  of  Limitations  constitutes 
no  defence.     lb. 

20.  To  entitle  a  party  to  the  benefit  of  the  Act  of  Limitations,  the  claim 

must  be  such  that,  if  exempted  from  that  plea,  it  could  be  recov- 
ered by  an  action  in  a  Court  of  law.     lb, 

21.  The  Act  of  Limitations  to  be  available,  must  either  be  relied  on  by 

plea  or  answer.    lb. 

22.  By  the  Act  of  1798,  ch.  —  ,  sec.  29,  ''No  vestry  can  sell  a  lien,  or 

transfer  any  of  their  estates  or  proi)erty  belonging  to  the  church, 
without  the  consent,  at  least,  of  five  of  their  body,'' — rector,  church 
wardens,  and  bishop  of  the  P.  E.  Church.  The  assent  of  vestrymen, 
to  a  decree  for  the  sale  of  church  property,  in  this  case  must  be 
regarded  as  implied  admission,  that  the  debt  claimed  was  due, 
as  they  have  no  power  to  make  a  voluntary  sale  of  the  property.  lb. 

23.  A  deed  of  trust  was  made  to  secure  to  each  stockholder  in  an  unin- 

corporated association,  a  theatre,  the  right  of  free  admission,  until 
the  sum  lent  and  advanced  by  them  for  each  share,  to  the  managers 
and  proprietors  of  such  theatre,  should  be  fully  paid;  the  right  of 
free  admission  being  in  lieu  of  interest,  without  impairing  the  right 
to  receive  the  full  principal;  and  in  further  trust,  to  secure  the 
payment  of  all  claims  against  the  managers,  for  work,  and  labor, 
and  materials,  performed  or  furnished,  for  the  use  of  the  theatre, 
and  for  which  the  claimant  now  has,  or  hereafter  shall  have,  a 
written  acknowledgment  signed  by  the  said  managers,  there  being 
two  of  them,  or  by  either  of  them,  in  their  joint  names.    A  sale  of 
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the  theatre  beiog  decreed,  held:  that  in  the  distribution  of  the  pro- 
ceeds, the  stockholders  had  no  priority  over  the  material  men.  Crass 
vs.  Cohen ^  198. 

24.  Where  it  can  be  done  without  violating  the  plain  and  express  terms 

of  an  instrument  creating  a  trust.  Chancery  will  administer  the 
fund  which  comes  under  its  possession  and  control,  under  such 
trust,  so  as  to  give  an  equal  portion  to  each  creditor,  which  is  con- 
sidered but  another  mode  of  expressing  its  purpose,  to  do  equal  jus- 
tice to  all.    lb,  ' 

25.  The  order  in  which  claims  are  mentioned  and  enumerated  in  a  deed  of 

trust,  does  not,  per  ae,  give  any  preference  or  priority  of  right.    76. 

26.  There  is  no  rule  of  equity  which  will  afford  relief  to  a  party  failing 

to  comply  with  an  express  condition,  except  its  x>erformance  be  pre- 
vented by  fraud,  or  fault  of  the  adverse  party,  or  by  inability 
arising  from  unavoidable  accident.    lb, 

27.  So  where  a  claim,  by  the  terms  of  a  deed  of  trust,  was  required  to 

be  authenticated  by  a  written  acknowledgment,  which  the  claimant 
''now  has  or  hereafter  shall  have,  signed  by  W.  and  B.  or  by  either 
of  them,  or  in  their  joint  names,''  the  party,  claimant,  must  comply 
with  the  condition.    lb, 

28.  But,  although  the  written  acknowledgment  is  not  produced,  a  Court 

of  equity  will  entertain  the  enquiry,  whether  the  condition  has  been 
in  point  of  fact  complied  with.    lb. 

29.  Evidence  that  leaves  no  doubt  of  the  fact,  that  at  one  time  the  claims 

were  authenticated,  as  the  deed  required,  yet  that  the  certificates 
signed  by  W.  and  B.  were,  at  a  subsequent  period,  surrendered,  on 
an  agreement  to  receive  in  lieu  thereof,  the  certificate  and  promise 
of  W.  alone,  the  claimants  consenting  to  make  no  claim  upon  B. 
personally,  on  the  express  condition,  they  should  still  hold  their 
claim  and  lien  under  the  mortgage  to  the  trustees,  shows,  that  the 
condition  in  the  deed  has  been  in  fact  complied  with.    lb. 

80.  The  parties  were  not  required  by  the  deed,  to  preserve  the  acknow- 
ledgment of  their  claims,  and  have  it  ready  at  all  times  to  be  pro- 
duced with  the  claim.    lb. 

31.  The  acceptance  of  the  certificate  of  W.  was  no  surrender  of  the  claim 
under  the  trust.  The  property  in  the  hands  of  the  trustees,  may  be 
regarded  as  the  primary  and  principal  fund.     lb. 

82.  Where  a  bill  was  dismissed,  not  upon  its  merits,  but  under  a  rule 
further  to  proceed  in  the  cause,  it  is  not  necessary  to  qualify  the 
order  of  dismissal,  by  saying  it  shall  be  without  prejudice  to  the 
rights  of  the  complainants.    lb. 

38.  It  is  an  universal  practice  in  Chancery,  that  exceptions,  like  other 
formal  papers,  filed  in  a  cause,  must  be  signed  by  a  solicitor  of  the 
Court.    76. 

84.  The  return  by  an  officer,  before  whom  depositions  are  taken,  by  con- 

sent or  by  order  of  Court,  that  objections  were  furnished  to  him  to 
be  filed,  and  filed  in  a  cause,  is  not  filing  exceptions  in  the  Court  of 
Chancery,  in  compliance  with  the  Act  of  1832,  ch.  802.    lb. 

85.  The  reservation  of  all  legal  exceptions  usually  inserted  in  an  order  of 

the  Court  of  Chancery,  permitting  evidence  to  be  taken  in  a  cause, 
does  not,  since  the  Act  of  1882,  ch.  802,  authorize  the  Chancellor  to 

25  3  G. 
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make  objections  at  the  hearing,  to  the  competency  of  a  witn< 
That  was  formerly  the  practice  of  the  Court,  but  the  Act  was  passed 
to  prevent  it.    lb, 

86.  Upon  a  bill  filed  by  husband  and  wife,  against  the  co-heirs  of  the 

wife,  to  procure  the  division  or  sale  of  their  father ^s  real  estate,  of 
which  he  died  seized  and  intestate,  the  fact,  that  one  of  the  co-heirs, 
defendants,  had  purchased  the  wife^s  interest  from  her  husband, 
and  also  the  interest  of  the  other  heirs,  no  conveyance  having  been 
procured  from  the  wife,  in  the  mode  prescribed  by  law,  to  pass  the 
real  estate  of  the  feme  covert^  will  not  prevent  the  County  Court 
from  issuing  a  commission,  and  directing  and  allowing  an  election 
to  be  made  by  the  parties  entitled,  according  to  the  Act  regulating 
Descents.    Chaney  vs.  Tipton^  247. 

87.  After  an  election  is  made,  and  the  bonds  for  the  purchase  money  ars 

about  to  be  given :  or  if  the  election  shall  be  refused,  when  the  pro- 
ceeds of  sale  are  about  to  be  distributed,  the  Court  will  take  into 
consideration  the  rights  of  the  purchaser,  and  adjust  the  details  of 
the  transaction  accordingly.    lb. 

38.  The  rights  of  the  purchaser,  and  the  means  of  securing  his  interest, 

must  be  determined  by  the  nature  of  the  interest  acquired  by  him. 
lb. 

39.  Under  the  Act  to  Direct  Descents,  the  alienee  of  an  heir,  in  the  cases 

therein  provided  for,  is  authorized  to  stand  in  the  place  of  his  vendor, 
as  to  the  right  of  election  or  distribution.  If  his  interest  or  claim  be 
such  as  a  Court  of  equity  will  specifically  enforce,  the  remedy  must 
be  sought  by  the  proper  process  of  the  Chancery  Court:  for  any  other 
contract  in  relation  to  land,  the  ordinary  remedies  at  law,  or  in 
equity,  as  the  case  may  require,  will  be  opdn  to  the  party  entitled. 
lb. 

40.  Defensive  averments  in  an  answer,  not  responsive  to  a  bill,  unsup- 

ported by  proof,  are  disregarded  at  the  hearing.  Fitzkugh  vs.  Me- 
Pherion,  299. 

41.  Upon  a  decree  pro  confessOy  it  is  an  established  principle,  that  the  alle- 

gations of  the  bill  are  to  be  received  as  true,  as  to  those  parties  against 
whom  the  decree  passed,    lb. 

42.  "Where  a  bill  charged,  that  a  complainant  was  entitled  to  the  mort- 

gage debt,  with  interest  thereon,  this  averment  authorizes  the  re- 
covery of  the  debt,  with  either  simple  or  compound  interest,  as 
appears  to  be  just  upon  all  the  circumstances  of  the  case.  lb. 
48.  Upon  a  creditor's  bill,  for  the  payment  of  a  mortgage  and  other  debts, 
the  lands  of  a  deceased  debtor,  was  decreed  to  be  sold  by  a  trustee 
appointed  for  that  object.  The  trustee  made  and  reported  a  sale.  The 
funds  raised  in  that  mode  being  insufficient,  a  contribution  was 
directed  to  be  levied  upon  the  devisees  of  the  debtor,  at  their  request, 
for  the  balances  due  certain  specified  creditors,  which  was  done, 
and  the  accounts  stated,  both  with  the  trustee  and  devisees,  con- 
firmed. After  this,  some  of  the  devisees  paid  their  contributions  to 
the  trustee,  who  wasted  that  part  of  the  funds,  and  died  insolvent 
A  second  trustee  was  appointed,  who  collected  the  balance  of  the 
contributions.    Held: 
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let.  That  this  last  balance  was  to  be  distributed  ratably  among 

the  specified  creditors  in  the  contribution  account. 
2nd.  That  the  first  trustee  had  no  authority,  either  under  the 

original  decree,  or  the  ratified  accounts,  to  receive  the  same. 
8rd.  That  the  claim  of  the  complainant,  who  obtained  the  decree, 
was  not  affected  by  such  payment  to  the  trustee,  although  the 
trustee  was  his  solicitor.    Neither  was  that  of  a  mortgagee  of 
the  land  decreed  to  be  sold,  though  it  included  that  belonging  to 
the  contributing  devisees.    Farmers  Bank  vs.  Mackall^  828. 
44.  Equity  will  not  sanction  what  was  done  without  authority,  though 
it  would  have  ordered  it  to  be  done,  where  it  endangers  the  interests 
of  parties  interested  in  the  act.    lb. 
See  EviDBNCE.  6. 

Executors  and  Administrators,  l,  5. 
Limitations,  2. 

ESTOPPEL. 
See  Gift,  6. 

EVIDENCE. 

1.  Where  it  was  held^  that  certain  testimony  was  not  admissible  as  an 

answer  to  an  alleged  trespass.    Bullitt  vs.  Musgrave^  24. 

2.  When  a  party  offered  to  read  a  commission  to  take  testimony  and  the 

proceedings  under  it,  to  the  jury,  and  his  opponent  objected  to  all 
such  parts  of  it  as  went  to  establish  a  particular  fact;  and  the  County 
Court  permitted  all  of  the  depositions  to  be  read,  to  which  the  de- 
fendant excepted,  this  Court  will  not  consider  that  tribunal  as  decid- 
ing any  other  question  than  the  specific  one  raised.  Ih. 
8.  It  was  the  duty  of  the  County  Court,  as  no  other  objection  was  taken 
than  the  one  above  averted  to,  to  permit  the  residue  of  the  evidence 
to  be  read  to  the  jury.    lb. 

4.  It  is  not  the  duty  of  the  Court  to  point  out  objections  to  the  admissi- 

bility of  proof,    lb. 

5.  A  notice  entitled  in  another  cause  to  produce  books  in  evidence,  merely 

filed  in  this,  without  proof  of  service,  raises  no  inference  against 
the  party  to  whom  the  notice  is  addressed.    AUender  vs.  Vestry^  122. 

6.  Primary  proof  in  equity,  stands  in  the  place  of  full  proof,  until  full 

proof  is  demanded.    Such  a  demand  *  dispenses  with  and  invalidates 
primary  proof.    lb. 

7.  It  is  a  settled  rule  of  evidence,  that  if  a  debtor  defendant,  seeking 

to  discharge  himself  from  a  claim  preferred  against  him,  relies  on 
the  entries  on  the  credit  side  of  the  account,  rendered  or  exhibited 
by  his  creditor,  he  thereby  admits  in  evidence  against  him,  the  en- 
tries on  the  debit  side  of  the  account;  and  such  debits  not  being 
discredited  nor  disproved  by  testimony  in  the  cause,  establish  the 
claim  according  to  the  account.  lb. 
S.  In  a  controversy  upon  an  account  for  work  and  labor,  materials  fur- 
nished, and  money  paid,  after  a  lapse  of  twenty-four  years,  suit 
commenced,  general  proof  of  the  nature  and  extent  of  the  demand 
being  in  evidence,  and  free  from  suspicion,  much  less  detailed 
proof  should  be  exacted  from  the  claimant;  than  if,  immediately 
after  its  origin,  a  controversy  in  relation  to  it  had  arisen.     lb. 
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9.  Signatures  to  receipts  for  money  paid,  being  in  the  possession  of  the 
party  and  his  representatives  claiming  under  him.  for  more  than 
thirty  years,  need  not  be  proved.  They  are  presumed  to  be  genu- 
ine, when  they  relate  to  transactions,  which  are  established  as 
having  occurred  in  conformity  to  the  receipts,  by  general  and  col- 
lateral proof.    Ih. 

10.  Where  an  objection  is  made  to  the  admissibility  of  evidence  in  mass, 

without  specification,  if  any  part  of  it  is  admissible  for  the  purpose 
for  which  it  was  offered,  it  is  not  error  in  the  Court  to  overrule  the 
objection.    Budd  vs.  Brooke  et  cd,  147. 

11.  If  for  any  reason,  no  matter  whether  it  be  for  the  reason  assigned  or 

not,  the  testimony  objected  to,  be  inadmissible  for  the  purpose  for 
which  it  is  offered,  it  should  be  rejected  by  the  Court.    lb. 

12.  The  Court  will  not  direct  the  jury  to  presume  conveyances  to  a  party 

or  his  heirs,  where  the  proof  of  possession,  on  which  the  presump- 
tion is  founded,  is  not  clear  and  sufficient,  both  as  to  the  character 
of  the  possession,  and  its  duration.    lb. 

13.  The  Act  of  1882,  ch.  802,  sec.  5,  provides,  that  no  point  relating  to  the 

competency  of  witnesses,  or  admissibility  of  evidence,  Shall  be 
raised  in  the  Appellate  Court,  unless  it  shall  plainly  appear  by  the 
record,  that  such  point  had  been  raised  by  exceptions  filed  in  the 
cause  in  the  Chancery  Court.    Cross  vs.  Cohen^  193. 

14.  The  incompetency  of  a  witness  is  not  now  noticed,  unless  objected  to 

by  exceptions.    lb. 

15.  It  is  not  necessary  that  a  witness  should  testify  to  a  positive  promise. 

As  in  other  cases,  so  in  this,  what  is  sufficient  proof,  is  a  question  for 
the  jury,  and  the  fact  may  be  established  by  circumstances,  and  just 
and  fair  inferences  from  facts,  as  well  as  by  positive  testimony.  JRtorf 
vs.  WUhelm,  270. 

16.  But  where  two  of  three  partners,  are  jointly  suing  the  third,  before 

it  can  be  established,  that  he  had  made  himself  responsible  to 
them,  there  should  be  proof  of  some  fact  going  to  show,  thatthej 
had,  inter  8e,  entered  into  a  new  agreement.    lb. 

17.  The  general  rule  is,  that  a  party  to  the  record,  is  not  a  competent  wit- 

ness, for  he  is  generally,  either  interested  in  the  object  of  the  snit, 
or  responsible  for  costs.    lAzardi  vs.  Cohen^  815. 

18.  The  form  in  which  this  rule  of  exclusion  has  been  stated  by  the 

Courts,  presupposes  that  it  is  subject  to  exceptions;  and  when  it  ap- 
pears, that  the  party  proposed  to  be  examined,  is  not  responsible  for 
the  costs  of  the  suit,  and  has  no  interest  in  the  subject  of  dispute, 
and  is  willing  to  be  sworn,  he  is  not  within  the  operation  of  the 
general  rule.    lb. 

19.  It  is  a  general  rule  of  evidence,  that  the  acts  and  admissions  of  a 

party  on  the  record,  are  evidence,  although  he  be  but  trustee  for 
another;  but  this  rule  is  not  without  exceptions.    Dent  vs.  Dent^  355. 

20.  In  an  action  against  an  administratrix,  her  admissions  made  before 

letters  of  administration  had  been  granted  to  her,  are  not  competent 
to  charge  her  intestate  ^s  estate.    They  were  destitute  of  an  essential 
requisite,  viz.,  interest  in  the  subject-matter  to  which  they  related, 
at  the  time  they  were  made.    lb. 
See  Assumpsit,  4. 


INDEX.— 3  GILL.  389 

EVIDENCE.— Co/i/iiiifcJ. 
See  Attachment,  32,  33. 
Deed,  1,  2,  8,  6. 
Ejectment,  15, 1 6. 
Gift,  1,  5. 
Judgment,  2. 

Landlord  and  Tenant,  2. 
Partnership,  1. 
Pleading,  1. 
Wills,  11. 

EXECUTION. 

1.  An  attorney,  after  judgment  or  decree,  has  power  to  collect  the  debt 

by  execution.    Farmers  Bank  vs.  Mackall^  828. 

2.  A  sheriff  may  retain  a.fi.fa.  in  his  hands,  after  a  levy,  and  after  an 

ineffectual  effort  to  sell,  not  only  until  the  return  day  has  passed, 
but  until  several  terms  have  passed,  and  may  then  sell.  Moreland 
vs.  Bowling,  865. 

3.  It  is  at  the  option  of  the  plaintiff  to  rule  a  return  of  the  fi.  fa,  and 

issue  a  vendi.  exponas;  or  to  allow  the  sheriff  to  continue  to  act 
under  the^.  fa.    lb. 

4.  On  a  motion  to  set  aside  a  sale  returned  under  a  ft.  fa.  it  Is  the  neces- 

sary and  uniform  practice,  to  examine  into  all  the  facts  by  parol  or 
other  proof,  and  not  regard  technical  estoppels.    lb. 

5.  The  Act  of  1816,  chap.  129,  it  express,  that  notice  of  a  sale  under  a 

fi.  fa.  should  be  set  up  at  two  or  more  public  places  in  the  county, 
besides  the  Court  house,  and  upon  failure  to  give  such  notice,  the 
sale  will  be  set  aside,  on  motion  made  in  due  time  when  the  writ  is 
returned.    lb. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  an  executrix  alleges  in  her  answer  that  she  has  received  the 

assets  of  her  testator,  as  shown  by  her  return  to  the  Orphans^  Court, 
which  she  is  prepared,  when  required,  to  produce,  this  is  not  an 
admission  of  the  sufficiency  of  assets;  and  as  the  complainants  failed 
to  prove  such  sufficiency,  this  is  a  failure  on  their  part  to  establish, 
by  proof,  a  material  allegation  in  their  bill.  The  appellants,  the 
defendants  in  equity,  are  not  precluded  by  the  Act  of  1832,  ch.  302, 
from  raising  that  question  in  this  Court;  and  under  that  Act  the 
cause  is  therefore  remanded.    Dugan  vs.  OUtings,  100. 

2.  In  an  action  by  an  executor  to  recover  back  money  alleged  to  have 

been  paid  by  his  testatrix  in  her  life-time,  he  cannot  show  a  pay- 
ment by  himself  after  her  death.     Turner  vs.  Maddox,  141. 

3.  In  an  action  by  an  administrator,  to  recover  the  value  of  goods 

sold  and  delivered  by  him,  where  the  issues,  were  made  up  on  the 
pleas  of  non  assumpsit,  and  payment,  the  defendant  proved  the 
admission  of  the  plaintiff  to  the  defendant,  that  there  was  no  neces- 
sity for  the  defendant  giving  his  notes  for  the  articles  purchased, 
as  he,  the  plaintiff,  would  give  the  defendant  credit  for  the  amount, 
on  a  judgment  due  from  the  plaintiff  ^s  intestate  to  the  defendant. 
There  was  no  evidence  that  the  defendant  consented  to  the  arrange- 
ment.   Held,  no  defence  to  the  action.     McKee  vs.  Baden,  177. 
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4.  The  plaintiff  then  proved,  that  the  judgment  in  question  had  been 

assigned  by  the  defendant  prior  to  the  sale;  Held,  that  if  the  plain- 
tiff was  ignorant  of  the  assignment,  at  the  time  of  his  admission, 
and  if  the  defendant,  at  the  same  time,  concealed  the  fact  of  suck 
assignment  from  him,  it  was  a  fraud  on  the  plaintiff.    lb, 

5.  An  executor  who  had  paid  specific  legatees,  discovering  a  deficiencj 

of  assets  to  pay  creditors,  and  a  consequent  over-payment  to  lega- 
tees, cannot  maintain  an  action  at  law  to  recover  back  such  over- 
payment from  a  particular  legatee.  A  Court  of  law  cannot  take  into 
consideration,  as  a  Court  of  equity  would  do,  the  mode  in  which  the 
funds  might  have  been  applied.    Somervell  vs.  Somervell,  207. 

6.  Where  a  testator  devised  his  estate  to  his  children,  share  and  share 

alike,  but  declared,  that  if  his  son  should  elect  to  carry  on  the  busi- 
ness in  which  the  father  was  then  engaged,  he  should  have  for  that 
object  his  entire  estate,  and  in  that  event,  pay  his  brothers  and 
sisters,  at  a  valuation  which  the  will  directed  to  be  made;  and  the 
son  BO  elected,  and  took  the  estate,  all  the  debts  being  paid,  the  tes- 
tamentary bond  of  the  executor  is  discharged.  EUicott  vs.  EUiootty 
822. 
See  Evidence,  20. 

FRAUD. 

See  Executors  and  Admikibtbatobs,  4. 

GIFT. 

1.  Where  it  was  held,  that  the  circumstances  of  the  case  as  adduced 

in  evidence,  constituted  a  mass  of  proof  upon  the  factum  of  the 
gift,  which  it  was  impossible  to  resist.    Dugan  vs.  CHttings,  100. 

2.  An  agreement  made  by  a  father  with  his  daughter,  in  contemplation 

of  her  marriage,  by  way  of  advancement,'and  as  a  marriage  endow- 
ment, followed  by  her  marriage  as  then  contemplated,  has  for  its  sup- 
port a  valuable  consideration.  It  cannot  be  revoked  by  the  father. 
The  marriage  is  a  consideration  which  vests  the  interest  in  the  donee 
against  all  the  world.  The  daughter  is  regarded  as  a  purchaser,  as 
much  so,  as  if  she  had  paid  for  the  property  an  adequate  pecuniary 
consideration.  lb, 
8.  Where  a  father  made  a  parol  gift  of  real  property  to  a -child  in  con- 
templation of  marriage,  and  executed  the  same  by  delivery  of  pos- 
session, the  Court  will  not  infer,  that  subsequently,  another  piece  of 
property  was  substituted  by  consent,  the  conduct  of  the  father  to 
the  time  of  his  child  ^s  death,  and  after  the  period  when  the  alleged 
substitution  was  Supposed  to  have  been  made,  being  entirely  incon- 
sistent with  the  existence  of  such  consent,    lb. 

4.  Where  it  was  held,  that  there  were  facts  in  the  proof  from  which  the 

jury  might  infer,  that  the  plaintiff  had  acquired  title  to  certain 
negroes,  otherwise  than  by  gift:  that  if  the  jury  found  his  claim  to 
be  in  pursuance  of  a  gift,  an  express  delivery  and  transfer  of  the 
use  and  possession  was  indispensable  under  the  Act  of  1768,  ch.  18. 
Isaac  vs.  WUliame,  209. 

5.  If  the  plaintiff^B  title  did  not  flow  from  a  gift,  then  evidence  of  a 

witness  who  saw  the  delivery,  was  not  necessary;  the  delivery,  like 
other  facts,  may  be  proved  by  inferential  testimony.    lb. 
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6.  In  a  oontroversy  between  two  parties,  one  claiming  certain  negroes 
as  purchased  from  the  other,  the  proof  on  one  side  consisting  of 
facts  from  which  a  sale  might  be  inferred — the  other  resisting  the 
claim,  as  owner,  who  only  designed  to  make  a  conditional  gift, — 
the  admissions  of  the  latter,  from  which  a  sale  might  be  inferred, 
will  not  estop  her  from  showing  the  true  nature  and  character  of 
her  right.    1 6. 

See  Contract,  4. 

GRANT. 

1.  In  construing  a  grant,  it  is  the  duty  of  the  Court,  first,  to  ascertain 
what  the  parties  intended  should  be  effected  by  it.  Budd  vs.  Brooke^ 
147. 

3.  That  intention  being  collected  from  an  inspection  of  the  grant  itself, 

it  is  the  duty  of  the  Court  to  give  it  such  an  interpretation  as  will 
effectuate  it,  provided  the  terms  and  expressions  used  in  the  grant, 
will  admit  of  such  a  construction.    lb. 

GUARDIAN   AND  WARD. 
See  Bond,  4. 

HUSBAND  AND  WIFE. 

The  husband  is  tenant  by  the  curtesy  of  the  equitable  inheritance  of  his 

wife.    Dugan  vs.  Gittinga^  100. 
See  Dower. 

Equity,  86. 

Limitations,  1. 

INSURANCE. 

1.  Where  there  is  a  formal  defect  in  the  preliminary  proofs  offered 

by  an  assured  to  the  underwriter,  which  could  have  been  supplied 
had  an  objection  been  made  by  the  underwriters  to  jMtyment  on  that 
ground,  but  the  underwriter  put  his  refusal  to  pay  on  other  grounds, 
the  production  of  further  preliminary  proofs  will  be  considered  as 
waived.     Edwards  vs.  Balto.  Fire  Ins.  Co.  130. 

2.  Where  the  answer  of  the  underwriter  stated  that  the  proofs  were 

wholly  unsatisfactory  as  to  the  amount  of  the  loss;  that  all  respon- 
sibility was  denied  by  reason  of  a  material  concealment  as  to  the 
character  of  the  risk;  that  all  claim  had  been  forfeited  under  a  par- 
ticular article  of  the  policy,  and  he  also  reserved  all  objections  to 
recovery  in  any  form,  and  without  intending  to  waive  any  of  the 
rights  under  the  policy,  this  is  not  a  waiver  that  the  notice  of  the 
loss  by  fire  was  not  '^forthwith^^  given,  and  a  particular  account  of 
the  loss  or  damage,  "'as  soon  after  as  possible,''  delivered  by  the  as- 
sured to  the  assurers,  in  conformity  to  the  article  in  the  policy, 
under  which  the  claim  was  alleged  to  be  forfeited.  lb. 
8.  The  loss  took  place  in  November,  and  the  objection  was  made  in 
March ;  notice  given,  or  an  account  of  loss  delivered,  in  March,  would 
not  have  been  a  compliance  with  the  policy.    lb. 

4.  There  is  no  ground  for  the  implication  of  a  waiver  of  preliminary 

proof,  where  the  assured  could  not  have  supplied  the  proof,  nor 

remove  the  objection  to  the  want  of  it,  if  the  objection  had  been 

.made.    The  assured,  in  such  case,  can  sustain  no  injury  by  non-dis- 
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closure.  He  is  not  lulled  into  false  security,  nor  prejudiced  in  the 
way  of  fraud  or  surprise.    lb. 

5.  Neither  will  the  Court  imply  a  waiver,  where  the  answer  of  the  under- 

writer gives  explicit  warning  and  annunciation  to  the  assured,  that 
he  designs  to  waive  nothing,  and  that  he  must  come  to  trial,  fully 
prepared  to  prove  everything  necessary  to  his  recovery.    lb. 

6.  The  terms,  ^'forthwith,"  in  a  policy  of  insurance,  used  in  connection 

with  giving  notice  to  the  underwriter  of  the  occurrence  of  a  loss  by 
fire — and  '"as  soon  as  possible"  after  a  fire  occurs,  deliver  a  particu- 
lar  account  of  such  loss,  are  not  to  be  taken  literally,  but  mean  with 
due  diligence,  or  without  unnecessary  procrastination  or  delay, 
under  all  the  circumstances  of  the  case.    lb. 

7.  In  all  ordinary  cases,  whether  due  diligence  has  been  used  by  the 

assured;  or  he  has  been  guilty  of  no  unneccEsary  procrastination  or 
delay,  under  all  the  circumstances  of  such  cases,  are  questions  of 
fact,  to  be  determined  by  the  jury.  It  is  not  analogous  to  the  ques- 
tion of  diligence  exacted  by  the  law,  from  the  holder  of  a  dishon- 
ored note  or  bill,  desirous  of  fixing  the  liability  of  previous  parties 
to  such  instruments.     lb. 

8.  Where  it  was  held,  that  all  the  circumstances  attending  the  condi- 

tion of  the  property,  and  the  efforts  of  the  assured  to  collect,  and 
preserve  it  in  its  damaged  state  should  have  been  left  to  the  jury  to 
determine,  whether  the  assured  was  not  so  occupied  on  a  certain 
day,  in  doing  everything  in  his  power  for  the  safety  and  protec- 
tion of  the  property,  as  to  show,  he  had  neither  time  nor  opportu- 
nity to  put  the  notice  of  loss  in  the  post-office,  in  season  for  the 
mail  of  that  day.     lb. 

9.  Where  a  vessel  insured  was,  by  one  of  the  perils  insured  against, 

so  far  damaged,  that  under  all  the  circumstances  attending  her 
situation  consequent  on  said  injury,  it  was  necessary,  in  the  opinion 
of  the  jury,  for  the  interest  of  all  concerned,  that  she  should  be 
sold,  and  that  under  such  necessity,  she  was,  in  good  faith,  sold  by 
order  of  a  Court  of  Admiralty,  decreeing  salvage,  the  assured  is 
entitled  to  recover  for  a  total  loss,  although  the  jury  may  find,  or 
the  Court  be  of  opinion,  that  there  was  no  valid  abandonment  by 
him.  Mutual  Safety  Ins.  Co.  vs.  Cohen.,  338. 
10.  If  there  be  an  urgent  necessity  for  the  sale  of  an  insured  yessel, 
damaged  by  the  perils  of  the  sea,  the  master,  as  agent,  both  of  the 
insured  and  underwriter,  has  a  right  to  sell  the  vessel,  and  such 
sale  constitutes  a  total  loss,  for  which  the  underwriters  are  respon- 
sible; and  if  the  jury  find  such  necessity,  there  is  no  obligation  on 
the  part  of  the  assured  to  abandon.     lb. 

INTEREST. 

Where  interest  has  once  accrued,  it  becomes  a  debt,  and  there  is  no 
longer  any  objection  to  an  agreement  inter  partes,  that  it  shall  be 
considered  principal,  and  carry  interest.  Fitzhugh  vs.  McPhersan, 
299. 

See  Equity,  7,  42. 

JUDGMENT. 

1.  Where  a  judgment  has  been  entered  for  the  use  of  a  party  who  dis- 
claimed the  assignment  to  him,  the  defendant  may  move  the  Court 
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to  strike  out  the  use,  and  upon  proof  of  such  disclaimer,  the  Court 
may  strike  it  out.     Bcddwin  vs.  Wright^  181. 

2.  The  general  rule  is,  that  a  party  to  the  record  cannot  be  examined  as 

a  witness;  but  upon  a  motion  to  strikeout  the  use  to  which  a  suit 
or  judgment  has  been  entered,  the  legal  plaintiff  may  be  examined 
to  prove  the  consideration  of  the  assignment.  The  contest  is  solely 
between  the  defendant  and  the  cestui  que  use^  and  the  witness  is  not 
liable  for  the  costs  of  the  motion.    lb. 

3.  Ck)urts  of  law  will  incidentally  enquire  into  the  validity  of  the  judg- 

ments of   special    jurisdictions,  whenever  such  enquiry   becomes 
necessary  in  the  exercise  of  their  ordinary  powers.    Savage  Mfg.  Co, 
vs.  Owens,  863. 
See  Appeal  and  Error,  13. 

Arbitkation  and  Award,  7,  8. 
Equity,  l. 

JURISDICTION. 

Under  the  4th  sec.  of  the  Act  of  1885,  ch.  201,  in  cases  of  contract,  a  ver- 
dict under  one  hundred  dollars,  will  not  sustain  the  jurisdiction 
of  the  County  Court.     Carter  vs.  Tuck,  186. 

See  Appeal  and  Error,  18. 
Attachment,  12. 
Judgment,  3. 

LANDLORD  AND  TENANT. 

1.  A  lessee  cannot  set  up  any  claim  for  voluntarily  farming  land  in  a 

more  beneficial  manner  than  the  lease  required.  Bullitt  vs.  Mus- 
grave,  24. 

2.  When  a  tenant  has  been  guilty  of  a  trespass  in  committing  waste  upon 

the  demised  premises,  evidence  of  better  than  ordinary  cultivation  of 
the  same  cannot  have  any  tendency  to  diminish  or  mitigate  a  claim 
for  damages  for  such  waste,    lb. 

LAW  AND  FACT. 

1.  Whether  the  land  had  been  well  tilled  or  not,  or  had  been  cultivated 

so  as  to  benefit  the  defendant,  were  not  questions  in  issue  before  the 
jury.     Bullitt  vs.  Musgrave,  24. 

2.  It  is  a  fatal  objection  to  a  prayer,  that  facts  are  assumed  in  it  which 

should  be  submitted  to  the  jury.  lb. 
8.  Where  an  entire  prayer  is  good  in  part,  and  bad  in  part,  the  Court  is 
is  not  bound  to  perform  the  duty  of  counsel,  analyze  the  subject- 
matter  of  the  prayer,  admit  a  part,  and  reject  the  residue;  but  may 
content  itself,  in  granting,  or  rejecting  the  same,  according  to  its 
merits,  as  presented  in  its  entirety.-   Budd  vs.  Brooke,  147. 

4.  Where  the  whole  proof  in  a  cause  was  oral,  and  the  jury,  in  its  con- 

sideration, might  infer  title  either  in  the  plaintiff  or  defendant,  as 
they  should  happen  to  make  inferences  from  the  proof,  it  is  error 
in  the  County  Court  to  consider  the  proof  as  establishing  only  one 
view  of  the  cause,  and  instruct  the  jury,  absolutely,  upon  that  hy- 
pothesis. Such  a  course  decides  the  matter  in  controversy,  which 
could  alone,  from  the  evidence,  be  determined  by  the  jury.  Isaac  vs. 
WUliams,  209. 
See  Arbitration  and  Award,  3. 
Contract,  7. 
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LAW  AND  FACT.'-Continued. 
See  Deed,  7. 

Evidence,  8, 15. 
insubamoe,  7,  8. 

LIEN. 

See  Attachment,  9. 
Dower,  4. 
Equity,  18,  19,  23,  24,  25. 

LIMITATIONS. 

1.  D.  the  father,  in  1798.  made  a  parol  gift  of  real  property  to  his  daugh- 

ter, as  a  marriage  endowment,  and  delivered  her  ptissession.  Her 
husband  in  1801,  became  a  bankrupt,  and  assigned  all  his  property 
to  D.  In  1806,  the  daughter  died,  leaving  three  infant  children.  In 
1818,  the  husband  died.  To  the  period  of  the  husband's  death,  D. 
must  be  regarded  as  occupying  the  property  in  the  character  of  as- 
signee of  the  husband,  and  then,  for  the  first  time,  the  Statute  of 
Limitations  was  put  in  motion  by  his  adverse  claim.  Diigan  vs. 
Oiftings.  100. 

2.  In  the  year  1 820.  one  of  the  daughters  came  of  age,  and  married  in 

1821.  In  1822,  another  daughter  married,  and  came  of  age  in  1885. 
The  son  died  unmarried.  The  bill  was  filed  in  1837.  before  the  lapse 
of  twenty  years  from  the  death  of  the  complainant ^s  father,  the 
bankrupt,  to  procure  a  conveyance  of  the  house  and  lot,  and  an 
account  and  payment  of  the  rents  received  by  D.  since  the  death 
of  their  mother,  in  1806,  against  the  heirs  and  devisees,  and  execu- 
trix of  D.  Held,  that  in  the  application  of  the  Statute  of  limita- 
tions: 

(1.)  That  as  to  the  daughter  who  married  before  she  came  of  age, 
it  was  not  competent  for  her  to  avail  herself  of  any  other  dis- 
ability than  that  of  infancy,  the  disability  which  existed  at  the 
time  her  cause  of  action  accrued.- 
(2.)  A  party  is  protected  by  the  disability  which  exists  at  the  time 
his  right  of  action  first  accrued,  because  the  case  is  within  the 
express  terms  of  the  statute. 
(3.)  If  there  are  in  existence  several  disabilities,  at  the  time  the 
right  of  action  accrues,  the  statute  does  not  begin  to  run  until 
the  party  has  survived  them  all. 
(4.)  The  operation  of  the  statute  cannot  be  prevented  by  cumula- 
tive disabilities.    If  subsequent  disabilities  were  to  be  regarded, 
the  right  of  action  might  be  saved  for  centuries. 
(5.)  A  Court  of  equity,  in  applying  the  Statute  of  Limitations  ana- 
logically, would  not  permit  the  claim  of  a  party  to  real  property 
to  be  affected  by  any  devolution  of  time  short  of  that. which 
would  have  barred  him  at  law  in  action  of  ejectment. 
(6.)  If  the  i)arties,  complainants  here,  could  have  recovered  their 
rents  from  D.  in  an  action  of  indebitatus  casumpsit^  or  it  was  a 
case  of  concurrent  jurisdiction,  at  law  or  in  equity,  then  the  Act 
of  Limitations,  in  relation  to  personal  actions,  would  have  been 
a  bar  after  three  years. 
(7.)  The  rents  and  profits  in  this  case  could  not  have  been  recovered 
at  law.  they  would  be  payable  only  upon  the  successful  assertioii 
of  title  to  the  property,  and  as  the  contract  resting  in  parol 


r 


INDEX.— 3  GILL.  395 

LIMITATIONS.— Con^intied. 

would  have  been  void  at  law,  do  recovery  in  that  Court  could 
have  been  obtained;  the  doctrine  of  part  performance  is  peculiar 
to  the  Chancery  Courts,  and  is  not  regarded  at  law,  as  taking  a 
case  out  of  the  Statute  of  Frauds.    Hence  limitations  are  no  bar 
to  the  recovery  of  rents  and  profits  in  equity,  under  the  circum- 
stances of  this  case.    1  h. 
8.  The  plea  of  limitations,  to  a  scire  facias  to  revive  a  judgment,  ought 
to  state  the  time  when  the  judgment  was  rendered,  otherwise  it  is 
defective  on  special  demurrer.    Beanes  vs.  Hamilton,  207. 
See  Bond,  4. 

Equity,  18, 19,  20. 

MORTGAGE. 
See  DowBB,  2. 
Equity,  1,  42. 

NOTICE. 

See  Evidence,  5. 

PARTNERSHIP. 

1.  In  an  action  of  assumpsit,  the  plaintiffs  proved,  that  they  and  de- 

fendant were  partners:  that  in  April,  1841,  the  defendant  told  the 
witness,  that  two  or  three  days  before,  they  had  dissolved  partner- 
ship.   In  March,  1841,  there  was  a  balance  of  cash  to  the  credit  of 
the  firm;  and  in  June  of  that  year,  it  was  drawn  out  by  the  defend- 
ant, he  urging,  as  a  reason  why  he  drew  it  out,  that  if  the  plaintiffs 
got  it,  he  did  not  know  whether  he  could  ever  get  any  of  it  again; 
the  plaintiffs  further  proved,  that  in  August,  1842,  the  defendant 
stated  the  balance  of  the  money  in  bank,  in  March,  1841,  belonged  to 
the  plaintiffs,  and  he  had  drawn  the  sum  of,  &c.,  thereout,  by  checks 
The  defendant  offered  no  proof.    Held: 
1st.  That  a  prayer  by  the  defendant  to  instruct  the  jury,  that  the 
evidence  was  not  sufficient  to  enable  the  plaintiffs  to  recover 
upon,  admitted,  as  proof,  all  the  facts  sworn  to,  and  all  rational 
inferences  deducible  from  such  facts. 
2nd.  That  the  proof  did  not  tend  to  prove  a  promise  from  the  de- 
fendant, to  pay  the  plaintiffs  any  sum. 
3rd.  The  ground  on  which  partners,  after  a  dissolution,  can  sue 
each  other,  in  relation  to  what  had  been  partnership  funds  or 
effects,  is,  that  the  joint  interest  as  partners  having  ceased,  a 
new  contract  had  been  made  between  the  parties,  in  their  indi- 
vidual, as  distinct  from  their  partnership  characters. 
4th.  The  joint  interest  can  only  be  terminated  by  an  agreement, 
vesting  a  separate  title  or  interest  in  the  thing,  to  which,  before 
that  time,  there  had  been  a  joint  title,  and  the  rule  equally  ap- 
plies to  money,  as  to  choses  in  actiofi. 
5th.  Property  which  belonged  to  three  x>artners,  cannot  become  the 
separate  property  of  two  of  them,  except  by  an  express  agree- 
ment to  that  effect.    Riarl  vs.  Wilfielm^  270. 

2.  In  every  case  in  which  property  has  been  held  by  partners,  it  is  neces- 

sary, to  enable  one  of  them  to  maintain  an  action  at  law  for  it, 
against  another,  to  show  a  final  settlement  of  the  partnership  con- 
cerns, and  a  distribution  of  the  property  to  the  party  claiming,  which 
in  effect,  is  a  release  of  the  rights  of  the  other.    lb. 
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3.  If  the  claim  be  for  money,  there  must  be  a  promise  to  pay  an  ascer- 
tained sum.    lb. 
See  Evidence,  16. 

PLEADING. 

1.  Evidence  should  correspond  with  the  allegation  of  the  declaration, 

or  be  confined  to  the  point  in  issue.      Turner  vs.  Maddox^  141. 

2.  It  is  a  departure  in  pleading,  where  after  a  defendant  has  pleaded 

performance  of  the  condition  of  a  bond  generally,  and  the  plaintiff 
has  replied  a  breach  of  the  condition,  for  the  defendant  to  rejoin 
the  insolvency  of  the  plaintiff,  and  transfer  his  right  of  action  to 
a  trustee.     Burroughs  vs.  Clarke^  146. 

3.  Departure  in  pleading,  may  be  taken  advantage  of  by  general  de- 

murrer,   lb. 

4.  It  is  the  office  of  a  bill  of  particulars,  to  inform  the  defendant  i^bat 

is  claimed  under  each  count  in  the  narr,  be  they  many  or  few. 
Carter  vs.  Tuck,  186. 

5.  The  objection,  that  a  corporation  sues  by  a  wrong  name,  is  matter  of 

abatement,  and  cannot  be  taken  upon  the  trial  of  the  general  iasue. 
Bank  of  Metropolis  vs.  Orme,  325. 
See  Assumpsit,  2. 

Attachment,  11,  19,  28. 
Equity,  16,  21. 
Limitations,  3. 

PRACTICE. 

1.  Where  process  is  duly  returned,  the  party  affected  by  it  is  bound  to 

take  notice  of  the  proceeding;  and  in  proper  time,  and  while  the  pro- 
cess is  before  the  Court,  move  for  any  order  or  judgment  in  relation 
to  it.     Moreland  vs.  Bowling^  365. 

2.  Parties  have  a  day  in  Court,  for  the  purpose  of  being  heard;  and  fail- 

ing to  avail  themselves  of  it,  they  must  thenceforth  submit  to  the 
injury  or  inconvenience  which  their  own  neglect  has  occasioned.   lb. 

3.  Where  the  return  of  a  sheriff  is  not  made  to  the  term  at  which  the 

process  is  returnable,  but  after  the  actual  sittings  of  the  Court  were 
over,  at  a  day  in  vacation,  parties  objecting  to  it,  are  not  bound  to 
move  until  the  next  term.    lb. 
See  Equity,  83,  34,  35. 
Execution,  3. 

PRINCIPAL   AND  AGENT. 

See  Arbitration  and  Award,  5. 
Bank,  4. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

SALE. 

See  Equity,  2,  6,  8,  14. 

SHIPPING. 

1 .  The  interest  in  ships  and  vessels  is  private  property ;  and  belonging 
to  a  citizen  of  Maryland,  living  within  her  territory,  subject  to  her 
jurisdiction,  protected  by  her  laws,  is  a  part  of  his  capital  in  trade; 
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and  like  other  property  the  subject  of  State  taxation.    Hotvell  vs. 

State,  10. 
2.  The  American  ownership  of  a  vessel  and  her  national  character  is 

ascertained,  not  by  her  license,  but  by  her  enrolment.    It  shows 

that  the  regular  proof  of  ownership  and  character  has  been  given. 

lb. 
8.  The  license  authorizes  the  owner  of  the  vessel  to  carry  on  the  coasting 

trade,  and  navigate  the  waters  of  the  United  States.    lb. 
See  Tax  and  Tax  CtoLLEcroR,  1,  2,  3. 

STAMP. 

1.  Under  the  Act  of  1844,  ch.  280,  the  bonds  of  trustees,  executors,  and 

administrators,  conditioned*  for  the  faithful  performance  of  their 
official  duties,  are  not  required  to  be  stamped.  Neither  is  a  check 
of  a  bank  in  this  State,  upon  a  bank  in  another  State,  at  sight,  or 
otherwise,  nor  a  certificate  of  deposit  given  by  a  bank.  Burton  vs. 
State^  1. 

2.  The  terms,  ''bonds  and  obligations"  in  that  Act,  are  to  be  confined  to 

such  as  are  given  for  the  payment  of  money.    lb. 

3.  Under  the  Act  of  1844,  ch.  280,  a  mortgage,  without  a  covenant  to 

pay  the  debt  secured;  a  lease  on  which  is  reserved  a  rent  in  money, 
or  in  specifics;  an  assignment  of  property,  in  consideration  of  an 
annuity,  to  be  paid  by  the  grantee  for  the  life  of  the  grantor;  an 
order  or  draft  not  sold,  nor  intended  to  be  put  into  circulation,  but 
made  solely  to  obtain  possession  by  the  party  of  his  own  funds,  are 
not  required  to  be  stamped.    lb. 

4.  A  mortgage  with  a  covenant,  to  pay  the  debt  secured;  a  due  bill,  or 

written  acknowledgment  of  indebtedness  to  a  certain  extent;  an  ac- 
count stated  signed  by  the  parties,  or  by  the  party  to  be  charged,  as 
evidence  of  debt,  are  required  to  be  stamped.    lb. 

STATUTE  OF  FRAUDS. 
See  Contract,  4,  5. 

STATUTES. 

I.   CJONSTBUOnON  AND  EFFECT. 

1 .  Statutes  in  pari  materia,  are  to  be  construed  together.    Dugan  vs.  Oit- 

tinge,  100. 

2.  A  latter  statute  on  a  given  subject,  not  repealing  an  earlier  one,  in 

terms,  is  not  to  be  taken  as  a  repeal  by  implication,  unless  it  is 
plainly  repugnant  to  the  former,  or  unless  it  fully  embraces  the 
whole  subject-matter,    lb. 

II.  Acts  of  Assembly. 

1692,  c.  80.  Budd  vs.  Brooke,  147. 

1699,  c.  42.  Budd  vs.  Brooke,  147. 

1715,  c.  89.  Budd  vs.  Brooke,  147. 

1715,  c.  40.  Baldwin  vs.  Wright,  181. 

1729,  c.  24.  State  vs.  Miller,  254. 

1768,  c.  13.  leaac  vs.  Williams,  209. 

1785,  c.  80.  Turner  vs.  Maddox,  141. 

1791,  c.  68.  Brewer  YS.  Smith,  22b. 

1795,  c.  56.  Barr  vs.  Perry,  286. 
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1798,  c.  101.  State  vs.  MiOer,  364. 

1816,  c.  129.  Mortland  vb.  Bowling^  865. 

1818,  c.  160.  Brewer  ts.  Smith,  225. 

1818,  c.  198.  Miller  vb.  Stump,  229. 

1825,  c.    68.  Brewer  vs.  Smith,  225. 

1825,  c.  117.  Bullitt  vs.  Musgrave,  24. 

1829,  c.    51.  Chesley  vs.  Taylor,  189. 

1829,  c.  286.  Brewer  vs.  Smith,  225. 

1881,  c.  290.  Brewer  vs.  SmiY/i,  225. 

1832,  c.  280.  Barr  vs.  Perry,  236. 

1832,  c.  802.  Buchanan  vs.  Lorman,  89;  Oo88  vs.  Cohen,  198;  />u0an  va. 

Gittings,  100. 

1884,  c.    79.  Chealey  vs.  Taylor,  189;  Borr  vs.  Perry,  286. 

1835,  c.  201.  Carter  vs.  TVcfc,  186. 

1839,  c.    89.  Barr  vs.  Perry,  236. 

1840,  c.  168.  Dallam  vs.  Oliver,  826. 

1841,  c.    11.  Dugan  vs.  QittingSs  100. 
1841,  c.    23.  flbu?e/Z  vs.  State,  10. 
1844,  c.  280.  Burton  vs.  Sfofe,  1. 

SURETY. 

fifee  Bond,  1,  2,  3. 
Equity,  10, 11, 12. 

TAX  AND  TAX  COLLECTOR. 

1.  By  the  Act  of  the  Extra  Session  of  1841,  ch.  23,  the  interest  or  propor- 

tion in  all  ships  or  other  vessels,  whether  in  port  or  oat  of  port, 
owned  hj  persons  resident  of  the  State,  are  directed  to  be  valued, 
as  other  property  is  directed,  and  charged  according  to  such  valua- 
tion with  the  public  assessment  of  twenty  cents  in  every  hundred 
dollars  of  assessed  value.  Held:  that  the  tax  was  a  constitutional 
and  valid  exercise  of  power  by  the  State.    Howeil  vs.  State,  10. 

2.  There  is  no  incompatibility  between  the  law  taxing  the  interest  in  a 

vessel,  and  the  license  authorizing  it  to  carry  on  the  coasting  trade. 
The  tax  does  not  interfere  with  the  right  to  navigate.    /&. 

3.  Property  in  ships  and  vessels  was,  before  the  adoption  of  the  Consti- 

tution of  the  United  States,  embraced  by  the  taxing  power  of  the 
State.    76. 

4.  The  power  of  taxation  extends  to  all  the  people  of  the  government. 

and  embraces  everything  which  may  be  fairly  considered  as  consti- 
tuting a  part  of  the  mass  of  property  within  the  State.    lb, 

5.  The  general  Government  has  created  a  large  class  of  subjects,  without 

the  reach  of  the  taxing  power  of  the  States.  The  fiscal  agents  of  the 
Government;  the  army  and  navy;  the  judicature  of  the  United 
States;  the  public  ships;  the  national  institutions  and  property  are 
exempt  from  State  taxation.    lb. 

6.  The  right  to  tax  is  an  incident  of  sovereignty,  and  is  co-extensive  with 

that  to  which  it  is  incident.  All  subjects  over  which  the  sovereign 
power  of  the  State  extends,  are  objects  of  taxation,  but  those  over 
which  it  does  not  extend,  are  upon  the  soundest  principles  exempt 
from  taxation.    lb. 
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7.  A  party  for  whom  a  sum  of  money  is  levied  by  the  commissioners  of 

a  oounty,  has  a  remedy  upon  the  collector's  bond  for  his  payment. 
His  rights  are  within  the  very  terms  of  the  bond.  Sheppard  vs. 
State.  218. 

8.  The  collector's  bond  is  also  answerable  to  a  party  for  whom  money  is 

levied,  who  has  given  up  to  the  collector  the  order  of  the  commis- 
sioners on  him,  and  received  in  lieu  thereof,  his  due  bill.    J2>. 

9.  Where  such  a  party  has  assigned  away  only  a  portion  of  his  claim  to 

another,  or  portions  of  it  to  several,  who,  also,  obtained  the  collec- 
tor's due  bill,  the  bond  is  not  answerable  to  such  assignees;  other- 
wise it  would  sanction  a  principle  most  burthensome  to  the  securi- 
ties, lb, 
10.  Neither  is  the  collector's  bond  responsible,  where  a  bill  of  exchange, 
or  order,  drawn  by  the  assignee  of  a  claimant,  under  the  levy,  was 
accepted  by  the  collector,  unless  such  acceptance  were  produced  at 
the  trial,  to  show  it  was  not  outstanding  in  the  hands  of  third 
parties.    lb, 

11.  Taxes  levied  for  the  City  of  Baltimore,  on  real  estate,  prior  to  1840, 
ch.  68,  are  not'liens  on  the  land,  where  there  is  a  sufficiency  of  per- 
sonal property  on  the  premises  taxed,  to  pay  the  same.  Dallam  vs. 
Oliver,  826. 

12.  The  Act  of  1840,  chap.  168,  which  authorized  the  City  of  Baltimore 
to  provide,  by  ordinance,  for  the  prompt  collection  of  taxes  due  the 
city,  and  to  that  end,  may  and  shall  have  power  to  sell  real,  as  well 
as  personal  property,  will  not  be  so  construed,  as  to  have  a  retrospec- 
tive effect.      lb. 

See  Constitutional  Law,  2. 
Sbifping,  1. 

TRUSTS  AND  TRUSTEES. 

1.  Where  it  was  /te/d,  that  a  certain  loan  made  by  two  trustees  ix)  T.  was 

properly  and  regularly  made,  and  that  G.,  one  of  said  trustees  was 
not  responsible  for  money  received  from  T.  by  S. ,  his  co-trustee,  and 
misapplied;  their  being  no  charge  of  fraud  or  criminal  remissness  on 
the  part  of  G.     Olenn  vs.  McKim^  277. 

2.  A  trustee  is  answerable  for  the  default  of  his  co  trustee,  if,  with  a 

knowledge,  that  the  trust  fund  is  in  a  course  of  abuse,  that  his  co- 
trustee is  making  an  improper  use  of  it,  he  remains  passive,  refuses 
or  declines  to  interfere.    lb. 

3.  If  there  be  malpractice,  fraud,  or  evil  dealing  between  co-trustees, 

then  the  one  shall  be  answerable  for  the  default  of  the  other.    lb. 

4.  If  judicial  trustees  are  to  be  made  responsible  for  the  acts  of  each 

other,  in  cases  where  trustees,  by  agreement,  would  not  be  so,  it 
must  be  by  virtue  of  a  bond,  taken  for  the  due  performance  of  their 
trusts,  and  where  one  stipulates  for  the  other.    lb. 

5.  Where  there  are  two  trustees,  and  one  of  them  is  in  default,  with- 

out the  knowledge,  privity,  or  consent  of  the  other,  the  parties  in- 
terested, who  selected  the  defaulting  trustee,  shall  not  hold  the 
other,  innocent  one,  liable  for  the  defaulter's  acts.    lb, 
a.  Where  two  trustees  are  appointed  to  receive  and  invest  money,  and 
one  of  them  puts  it  into  the  hands  of  the  other  to  invest,  instead  of 
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investing  it  with  his  associate,  and  the  latter  uses  the  money,  both 
are  answerable,    lb. 

7.  Where  money  was  paid  out  of  Chancery,  by  agreement,  to  trustees,,  to 

invest  and  make  interest  pending  an  appeal,  and  the  trustees,  upon 
the  determination  of  the  appeal,  were  to  bring  the  fund  and  inta- 
rest  again  into  Court,  but,  in  the  meanwhile,  other  proceedings 
were  had  in  the  cause,  which  prevented  the  Chancellor  from  award- 
ing a  distribution  of  the  fund,  until  these  also  were  disposed  of.  the 
obvious  intent  of  the  parties  required,  that  the  investment,  for  the 
sake  of  interest,  should  continue  until  such  other  proceedings  were 
acted  upon,  and  it  was  not  the  duty,  nor  the  right  of  the  trustees,  to 
prevent  the  fund  from  yielding  interest,  while  the  Court  had  not, 
from  any  cause,  the  power  of  distributing  it.    ib. 

8.  The  relation  of  a  solicitor  to  the  complainant  in  the  cause,  where  the 

former  is  appointed  a  trustee,  to  make  a  sale  by  decree,  becomes  dor- 
mant when  the  decree  is  obtained.  The  solicitor,  when  he  was  ap- 
pointed trustee,  assumed  a  new  character.  Unauthorized  receipts 
of  money  by  the  trustee,  will  not  be  sanctioned  in  virtue  of  any 
supi>08ed  relation  of  client  and  attorney.  Jf^armers  Bank  vs.  Mack- 
all,  828. 
See  Equity,  18,  19,  23,  27,  29,  80,  31,  43. 
Evidence,  19. 

VESTRY. 

See  Equity,  22. 

WAIVER. 

See  Equity,  18. 

Insurance,  1,  2,  4,  5. 

WASTE. 

See  Landlord  and  Tenant,  2. 

WILLS. 

1.  Where  it  was  held,  in  the  construction  of  a  certain  will  that  the  in- 

tention of  the  testator  was  api)arent,  that  one-third  part  of  the  debts 
and  residue  of  his  estate,  devised  in  trust  for  his  sister,  should 
vest  in  his  trustee,  at  the  same  time  and  upon  the  same  contingen- 
cies with  the  moiety  of  the  proceeds  of  sale  of  the  real  estate,  men- 
tioned in  the  first  clause  of  the  will;  that  a  trust  estate  for  life  is  in 
the  first  instance  given  to  P. ;  and  that  there  is  no  limitation  over  of 
the  property  devised,  (conceding  that  the  life  estate  had  been  unin- 
cumbered by  the  trust,)  to  the  heirs,  or  issue  of  the  body  of  P.  so  aa 
to  let  in  the  operation  of  the  rule  in  Shelley "^s  Case,  Clagett  vs. 
Worthingtony  59. 

2.  The  limitation  over,  after  the  trust  estate  to  P.  for  life,  was  to  himself 

in  the  event  of  his  having  issue.    1  b. 

8.  The  vesting  of  the  fee  in  P.  by  his  having  children,  put  an  end  to  a 
limitation  over,  to  H.  and  the  sister  of  the  testator,  and  left  the 
estate  of  P.  absolute.    lb. 

4.  The  limitation  over  in  their  favor  was  not  intended  to  follow  the  fee, 
and  to  vest  and  be  enjoyed  only  after  its  investiture,  and  contin- 
gent determination,  but  was  intended  as  a  substitute  for  the  fee,  in 
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case  of  its  never  coming  into  being,  according  to  the  contingency 
provided  for  its  creation.    lb, 

5.  The  limitation  in  fee  to  P.  cannot  operate  as  a  vested  remainder,  as  its 

coming  into  existence,  or  vesting,  depends  on  a  contingency  which 
may  never  happen,  to  wit,  his  having  lawful  issue.     lb, 

6.  It  is  good  as  a  contingent  remainder,  because  of  the  previously  given 

particular  estate  for  life,  on  which  it  depends,  and  which  supports 
it.  The  happening  of  the  contingency  terminates  the  life  estate  in  P. 
and  creates  a  fee  in  its  stead.    76. 

7.  The  non-occurrence  of  the  contingency,  and  natural  termination  of 

the  particular  estate  for  life,  by  the  death  of  P.  gives  effect  to  the 
substituted  contingent  remainder  in  fee,  in  favor  of  H.  and  the  sis- 
ter of  the  testator.    lb. 

8.  The  vesting  of  the  contingent  remainder  in  fee  to  P.  depending  on 

the  contingent  termination  of  his  life  estate,  by  his  having  issue: 
whilst  the  substituted  contingent  remainder,  in  favor  of  H.  and  the 
sister,  can  only  take  effect,  or  vest  by  the  death  of  P.  without  having 
had  lawful  issue.    2  b. 

9.  This  kind  of  alternative  limitation  is  termed,  a  contingency  with  a 

double  aspect.    lb. 

10.  Where  a  testator  intended  that  certain  limitations  over,  both  as  to  the 

realty  and  personalty,  should  take  effect  at  the  same  time,  and  upon 
the  same  contingencies,  this  Court  having  said,  that  the  failure  of 
issue,  as  to  the  realty,  meant  without  ever  having  had  issue,  cannot 
hesitate  to  give  the  same  construction  to  the  same  words  in  the  limi- 
tation over,  as  to  the  personalty.    lb, 

11.  An  exemplified  copy  of  a  will,  made  in  another  State,  admitted  to 

probat  there,  and  certified  from  the  records  of  such  State,  devising 
lands  in  Maryland,  is  not  evidence  of  title  in  the  devisee  here. 
Budd  vs.  Brooke^  147. 

12.  Of  wills  of  land  in  Maryland,  our  own  Courts  only,  are  authorized 

to  take  probat.    lb. 

13.  A  testator  devised  to  his  son  D.  his  heirs  and  assigns,  forever,  pro- 

vided he  shall  attain  the  age  of  twenty-one  years,  or  die  leaving 
issue;  but  in  case  my  son  shall  die  without  issue,  or  before  he  arrives 
at  the  age  of  twenty-one,  then  I  give  and  devise  to  my  daughters, 
for  life,  or  until  their  marriage,  &c.  D.  lived  to  be  twenty-one 
years  of  age,  and  died  intestate,  and  without  issue.  Held,  that  by 
his  arrival  at  the  age  of  twenty -one  years,  the  property  devised  to 
him,  became  a  vested  estate.     Watkins  vs.  Sears,  859. 

14.  That  the  word  or^  in  the  second  clause  of  the  devise,  is  to  be  construed 

copulatively,  and ;  and  that,  thereby,  the  condition  on  which  the 
limitation  over  to  the  daughters  was  made  to  depend,  became  a  con- 
dition of  definite  failure  of  issue.    lb. 

15.  In  this  State,  a  limitation  over  of  land  to  devisee,  for  life,  after  an 

indefinite  failure  of  issue  of  a  prior  devisee,  does  not  .convert  the 
indefinite,  into  a  definite  failure  of  issue.    lb. 

16.  Where  there  was  devise  of  an  estate  in  fee,  with  a  limitation  over, 

after  a  dying  without  issue,  it  was  formerly  converted  into  an  estate 
tail,  and  the  limitations  over,  operated  by  way  of  remainder.    The 
Acts  of  Descents  now  converts  that  estate  tail,  intoltn  estate  in  fee. 
lb. 
26  3  G. 
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